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TO 

MAJOR  BOYCE  THOMPSON 

OF 
TORONTO.  CANADA 

IT  HAS  BEEN  ICY  AIM  AND  PLEASURE  TO 
DEDICATE  THE  SEVERAL  VOLUMES  OF  THIS 
WORK  TO  MY  LONG  TIME  FRIENDS  WHO 
HAVE  ACHIEVED  FAME  AND  FORTUNE  IN 
LAW,  IN  SCHOLARSHIP  AND  IN  AFFAIRS. 
I  DEDICATE  THIS  VOLUMfe  TO  YOU  IN  REC- 
OGNITION NOT  ONLY  OF  OUR  FRIENDSHIP 
OF  HALF  A  CENTURY.  BUT  OF  THAT  OF  OUR 
FAMILIES  WHICH  HAS  CONTINUED  THROUGH 
THREE  GENERATIONS. 


PREFACE  TO  VOLUME  ELEVEN 

The  Fries  Insurrection,  named  after  its  leader,  and 
which  brought  him  and  several  of  his  associates  into 
court,  where  they  were  tried,  convicted  and  sentenced 
for  treason  and  conspiracy  {John  Fries,  p.  1 ;  Conrad 
Marks,  p.  175;  Henry  Shiffert  and  Others,  p.  178; 
Jacob  Eyerman,  p.  189)  began  in  a  small  and  amusing 
way  and  ended  in  the  defeat  of  the  dominant  political 
party.  A  woman  in  the  far  northeast  corner  of  Penn- 
sylvania threw  a  pail  of  water  on  a  revenue  officer  who 
was  engaged  in  what  seemed  to  her  the  impertinent  oc- 
cupation of  counting  her  windows ;  he  resented  the  in- 
sult and  endeavoring  to  catch  her  husband,  was  caught 
himself ;  the  marshal  who  went  after  the  offenders  was 
also  caught;  and  an  army  as  large  as  that  which  cap- 
tured Burgoyne  was  marched  up  to  disperse  insurgents 
who  dispersed  of  their  own  accord  as  soon  as  they 
found  that  the  counting  of  windows  was  not  merely  the 
frivolous  pastime  of  an  idle  exciseman,  but  was  an  in- 
cident to  a  tax  laid  by  a  government  having  both  the 
power  and  the  will  to  enforce  its  own  legislation.  Sev- 
eral of  the  culprits  were  brought  to  Philadelphia  to  be 
punished;  but  hardly  had  their  ringleader  been  ar- 
raigned when  Judge  Chase  flung  upon  the  table  where 
the  defendants '  counsel  were  sitting,  a  paper  which  he 
declared  contained  his  views  on  the  questions  about  to 
arise.  They  at  once  abandoned  the  defense,  intimating 
that  decision  before  argument  was  as  insulting  to  the 
bar  as  argument  after  decision  was  derogatory  to  the 
bench ;  and  after  a  fruitless  attempt  on  the  part  of  the 
court  to  wriggle  out  of  the  difficulty,  the  case  proceeded 
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with  no  lawyer  at  all  on  one  side  and  but  half  a  one  on 
the  other — ^f  of  a  lawyer  without  an  opponent  is  but  half 
of  himself ;  and  the  first  result  was  that  in  a  few  hours 
John  Fries  was  convicted  of  treason ;  the  second  that  in 
a  few  years  Judge  Chase  was  impeached  for  misde- 
meanor. In  the  meantime,  a  day  or  two  after  the  con- 
viction, was  to  be  seen  Mr.  Adams — *  *  an  extraordinary 
sight'*  as  Mr.  Pickering  called  it — shaking  before  the 
eyes  of  his  astonished  cabinet  a  pardon  by  which  was 
dissipated  the  only  positive  result  of  a  month's  litiga- 
tion and  a  six  months'  campaign.  Nor  did  the  conse- 
quences stop  here ;  for  through  the  rupture  which  his 
pardon  was  one  of  the  principal  causes  in  producing, 
the  recoinnoitering  of  the  windows  in  Northampton 
county  did  not  cease  to  be  felt  until  the  administration 
was  destroyed  and  the  Federal  party  distracted.* 

The  impeachment  of  Judge  Samuel  Chase  (p.  197) 
is  a  landmark  in  American  history,  for  it  was  the  last 
aggressive  battle  of  the  Jefferson  Eepublicans  for  the 
control  of  the  judiciary.  They  endeavored  to  make  the 
impeachment  and  removal  from  office  which  the  Con- 
stitution provided  for,  not  a  judicial  function,  but  a 
mere  inquest,  and  to  have  the  Congress  decide  that  this 
process  need  imply  no  criminality,  but  that  where  a 
judge  held  what  the  majority  party  considered  danger- 
ous opinions  h-e  could  be  removed  from  office  and  an- 
other man  put  in  his  place.  The  Senate  was  not  to  be 
regarded  as  a  Court  of  Justice,  but  simply  a  part  of 
the  constitutional  machine  for  making  appointments 
and  removals.* 

In  the  first  two  decades  of  our  national  history,  the 
bench  by  meddling  in  politics  to  an  extent  almost  un- 

1  Dr.  Wharton's  Introduction  to  his  State  Trials,  p.  2. 
3  John  Randolph's  Life  by  Henry  Adams  (Boston,  1888 )c 
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thinkable  today,  had  given  abundant  cause  for  retali- 
ation.   Says  Dr.  Wharton : 

It  was  not  the  least  of  the  vices  with  which  the  early  construction 
of  the  constitution  was  infected,  that  the  Judiciary  so  far  from  being 
regarded  as  a  separate  estate  of  equal  dignity  with  Its  sisters  did  not 
hesitate  to  desert  Its  own  sovereign  function  for  the  purpose  of  en- 
tering into  their  service.  At  the  very  outset  Mr.  Jay  held  at  the  same 
time  the  offices  of  Chief  Justice  and  Secretary  of  State  for  nearly  six 
months;  and  afterwards  while  retaining  the  Chief  Justiceship  did  not 
scruple  to  undertake  the  mission  to  Ihigland  which  kept  him  from  the 
bench  from  April  1, 1794,  to  June  29,  1795,  when  at  last  he  resigned 
not  because  he  thought  the  two  offices  incompatible  but  because  he 
was  elected  to  a  third,  that  of  (Governor  of  New  York.  On  February 
27,  1799,  Mr.  Ellsworth,  then  Chief  Justice,  was  commissioned  as 
Minister.  Plenipotentiary  to  B*rance,  holding  on  to  the  chief  Justice- 
ship  untU  October,  1800,  and  resigning  then  only  on  the  ground  of 
ill  health.  On  January  20,  1800,  Mr.  Marshall,  the  Secretary  of 
State,  was  nominated  as  Chief  Justice,  presided  during  the  whole  of 
February  term  In  the  Supreme  Court,  and  only  left  the  secretaryship 
on  lilarch  4,  1801,  on  the  incoming  of  Mr.  Jefferson,  discharging  in 
the  meantime  the  duties  of  the  two  offices  concurrently  on*  the  same 
day.  Issuing  reports  in  the  one  capacity  and  delivering  Judgments  in 
the  other.  To  these  cases  the  precedent  of  the  Bnglish  chancellor 
was  scarcely  in  point  as  he  possessed  no  criminal  Jurisdiction;  and 
in  the  only  instances  in  Ehigland  where  a  common  law  Judge  has 
blended  Judicial  with  ministerial  duties,  professional  as  well  as  pub- 
lic opinion  has  now  determined  that  a  great  error  was  committed 
and  that  few  things  could  be  so  improper  as  for  the  executive  who 
directs  a  prosecution  to  become  the  Judge  who  enforces  it.  With  us 
objections  still  stronger  exist.  The  Judges,  and  eminently  so  those 
of  the  Federal  Supreme  Court,  are  not  only  the  construers  of  all 
laws,  whether  established  by  treaty  or  legislation,  but  the  arbiters 
of  their  constitutionality;  and  to  commit  to  them  the  office  of  in- 
terpreting the  laws  which  they  themselves  make  or  of  making  the 
laws  they  themselves  interpret  is  a  consolidation  of  power  incon- 
sistent with  the  genius  of  a  government  of  reciprocal  checks.  But 
the  mischief  did  not  stop  here.  A  Judge  who  becomes  a  statesman 
is  in  some  danger  of  becoming  a  partisan,  and  though  neither  of  the 
three  eminent  men  who  first  took  the  disease  received  it  in  its 
worst  type,  yet  in  those  of  their  associates  to  whom  they  communi- 
cated it,  it  ranged  with  malign  vivacity.  At  the  beginning  of  Au- 
gust, 1800,  Judge  Chase  left  the  bench  to  stump  the  State  of  Mary- 
land on  behalf  of  the  existing  administration,  and  the  result  was 
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that  the  court,  the  Chief  Justice  being  then  on  the  French  mission, 
was  left  for  a  whole  term  without  a  quorum.  There  was  not  a 
charge  to  a  grand  Jury  which  was  not  at  the  same  time  a  party 
harangue,  differing  in  the  several  cases  it  is  true,  in  intensity,  but 
the  same  In  design;  and  even  the  guilt  of  a  criminal  was  sometimes 
tested  as  much  by  the  dogmas  of  the  politicians  as  the  rules  of  the 
Judge.  The  State  courts,  of  course,  did  not  hesitate  to  follow  this 
august  example.  Of  six  presidential  electors  chosen  that  year  in 
New  Hampshire,  three  were  members  of  the  Supreme  Judicial 
Court  and  one  of  them  thought  proper  to  select  the  opening  of  a 
term  as  the  occasion  for  the  personal  castigation  of  a  political  op- 
ponent In  Vermont  one  of  the  county  Judges  became  so  strongly 
impregnated  with  what  Mr.  Ames  might  have  called  the  French 
effluvium  as  to  sit  on  the  bench  in  a  liberty  cap.  In  Biassachusetts 
the  chief  Justice  in  a  charge  to  a  grand  Jury  denounced  "the  French 
system-mongers  from  the  quintumvirate  of  Paris  to  the  Vice-presi- 
dent and  minority  of  Congress  as  apostles  of  atheism  and  anarchy, 
bloodshed  and  plunder."  In  New  York,  Judge  Cooper  broke  up  an 
election  by  threatening  to  commit  anybody  who  challenged  voters  fa- 
vorable to  his  own  way  of  thinking,  and  even  Chancellor  Living- 
ston sullied  his  brilliant  name  by  a  system  of  political  agitation  so 
daring  as  to  gain  the  motto  which  afterwards  clung  to  the  capable 
and  ambitious  family  of  which  he  was  the  head: 

.    .    •    Rem,  facias  rem. 

Si  possls  recte,  si  non,  quoque  modo,  rem. 

That  the  same  vice  ran  through  the  New  Jersey  courts  appears 
from  a  very  able  pamphlet  now  extinct,  published  by  a  learned 
Jurist  of  that  state,  and  even  the  fine  Judicial  parts  of  the  first  Chief 
Justice  of  Pennsylvania,  were  marred  by  a  partisanship  as  undis- 
guised as  it  was  efficient  It  is  not  necessary  to  go  further  south  to 
show  that  the  courts  of  the  states  did  not  hesitate  to  adopt  in  its 
fullest  development  the  system  of  politico-Judicialism  promulgated 
by  the  supreme  bench  of  the  Union.* 

Judge  Chase  was  then  no  better  or  no  worse  in  re- 
spect to  political  energy  than  most  of  his  colleagues. 

With  the  exception  of  certain  brushes  with  the  bar,  his  civil  du- 
ties were  discharged  with  learning,  fitimess  and  ability.  His  de- 
cisions even  when  professional  opinion  was  most  strongly  set  against 
him  were  always  acquiesced  in  as  Judicious  and  impartial.  His  arbi- 
trariness was  that  rather  of  the  temper  than  of  the  understanding, 

3  Dr.  Wharton's  Introduction,  ante. 


PREFACE  TO  VOLUME  ELEVEN.  ix 

for  while  on  the  one  hand  he  was  ever  ready  to  aaaert  authority,  on 
the  other  he  was  singularly  averse  to  assume  Jurisdiction.  Thus  as 
has  been  noticed  at  the  very  time  when  his  inyasion  upon  the  rights 
of  counsel  and  parties  were  keeping  the  profession  in  an  uproar,  he 
declared  in  the  teeth  of  the  expressed  opinions  of  erery  member  of 
the  court  that  the  federal  Judiciary  had  no  cognizance  of  a  common 
law  prosecution;  and  soon  afterwards  he  announced  that  he  could 
not  see  on  what  authority  the  Supreme  Court  could  pronounce  an 
act  of  Congress  unconstitutional.  ...  He  was  a  man  of  personally 
amiable  disposition,  a  good  lawyer,  possessed  of  a  robust  and  clear 
intellect,  intelligent,  industrious.  Intrepid.^ 

Irascible,  vain  and  oyerbearing,  and  sometimes  tyrannical,  but 
learned,  able,  patriotic  and  of  spotless  honor,  with  an  instinct  for 
tumult  and  a  faculty  for  promoting  insurrection  at  the  bar,  moving 
perpetually  with  a  mob  at  his  heels,  a  suite  from  which,  as  Dr.  Whar- 
ton writes,  even  the  Judicial  office  could  not  separate  him,  he  trusted 
with  general  success  to  his  fearlessness  to  extricate  himself  from 
the  disorders  which  his  imprudence  fomented.  Averse  to  the  as- 
sumption of  Jurisdiction,  yet  harsh  in  the  manner  of  exercising  that 
which  he  had;  with  a  quick  perception  of  the  spirit  of  the  Consti- 
tution and  an  intellect  conspicuous  for  its  clearness,  he  presents  as 
an  American  Thurlow  one  of  the  most  singular  yet  striking  figures 
in  our  Judicial  history.^ 

All  the  charges  except  two  grew  out  of  the  trials  of 
Callender*  and  Fries.^  They  amounted  to  no  more 
than  bad  manners  on  the  part  of  the  judge  and  errone- 
ons  decisions  on  doubtful  questions  of  procedure  and 
evidence.  To  allege  as  a  ground  of  impeachment  that 
a  judge  had  decided  incorrectly,  would  make  every 
judge  who  was  reversed  by  an  appellate  court  liable 
to  a  similar  fate,  and  it  is  interesting  to  notice  that  one 
of  the  strongest  articles  growing  out  of  the  Pries  trial 
viz. :  that  he  had  announced  the  law  before  counsel  had 

*Jd. 

B  Carson's  History  of  the  Supreme  Court  of  the  United  States,  Vol. 
I,  p.  188. 

An  interesting  picture  of  Judge  Chase  in  the  Callender  Trial  will 
be  found  in  the  preface  to  10  Am.  St  Tr.  zzilL 

•10  Am.  St  Tr.  813 

f  PoMt,  pp.  146-174. 
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addressed  the  jury,  is  now  the  statutory  practice  in 
both  civil  and  criminal  trials  in  a  large  number  of  tiie 
states.  The  other  two  charges,  viz. :  that  at  Wilming- 
ton he  had  told  the  grand  jury  that  there  was  a  sedi- 
tious printer  within  the  state  in  the  habit  of  libeling  the 
government  of  the  United  States,  whom  he  pointed  out 
to  them  as  a  fit  subject  of  prosecution  and  that  to  the 
grand  jury  at  Baltimore  he  had  said  that  **he  could 
not  suffer  them  to  go  to  their  chamber  without  a  few 
words  on  the  welfare  and  prosperity  of  the  country; 
that  the  course  of  recent  congressional  legislation 
would  surely  and  quickly  destroy  all  protection  to 
property,  all  security  to  personal  liberty  and  sink  the 
country  into  a  mobocracy," — these  were  more  serious, 
and  on  the  last  charge,  19  of  the  34  Senators  voted 
**yes,*'  and  the  judge  was  only  saved  from  conviction 
by  the  requisite  of  a  two-thirds  majority. 

The  one  gem  in  the  trial  is  the  famous  speech  for 
the  defense  of  the  great  Maryland  advocate^  Luther 
Martin.  As  has  been  well  said,  its  rugged  and  sus- 
tained force,  its  strong  humor,  audacity  and  dexter- 
ity, its  even  flow  and  simple  choice  of  language,  free 
from  rhetoric  and  affectation,  its  close  and  compulsive 
grip  of  the  law,  its  good  natured  contempt  for  the  ob- 
stacles put  in  its  way,  were  like  the  forces  of  nature, 
simple,  direct  and  fresh  as  the  winds  of  the  ocean, 
and  were  in  startling  contrast  to  the  closing  address  of 
the  leader  of  the  prosecution,  John  Bandolph  of 
Boanoke.®  The  arguments  by  which  he  demolished 
the  charges  against  his  client  need  not  be  sunnnarized 
here,  but  the  editor  would  call  attention  to  the  splendid 
statement  of  the  duty  of  the  advocate  in  the  defense 
of  a  criminal: 

8  John  Randolph  (Henry  Adams),  p.  147. 
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"I  will  admit,  that  Fries*  case  was  sucli  that  counsel  could  not  ren- 
der him  much  service,  but  this  was  not  the  fault  of  the  court,  it  was 
the  fault  of  the  case  itself,  it  was  because  the  law  was  clearly  against 
him  and  because  the  evidence  indisputably  proved  that  he  had  com- 
mitted acts  which  brought  him  within  the  law. 

''In  such  cases,  what  is  the  duty  of  the  counsel,  whether  assigned 
by  the  court  or  employed  by  the  prisoner?  It  is  to  advise  the  pris^ 
oner  to  plead  guilty  and  throw  himself  tipon  the  mercy  of  his  coun- 
try, instead  of  taking  up  the  time  of  the  court  and  creating  expense 
by  a  jury  trial;  but  such  advice,  however  agreeable  to  the  constitu- 
tion of  our  country,  would  not,  I  admit,  agree  very  well  with  the  con- 
stitution of  lawyers,  as  thereby  he  might  occasionally  lose  large  fees 
extorted  from  a  criminal,  fed  on  the  vain  hope  that  the  eloquence 
and  chicanery  of  his  lawyer  might  procure  his  acquittal,  contrary 
to  law  and  contrary  to  evidence! 

"But  counsel  may  be  of  service  to  a  criminal  however  guilty  he 
may  be  and  has  duties  which  he  may  correctly  perform;  the  coun- 
sel may  with  propriety  avail  themselves  of  any  defect  in  the  indict- 
ment or  other  proceedings;  they  may  take  care  that  the  panel  of 
Jurors  are  legally  and  impartially  returned;  they  may  direct  the 
prisoner  as  to  his  challenges  to  jurors;  they  may  take  care  that  no 
Incompetent  witnesses  are  sworn,  aiid  that  no  improper  testimony 
is  given;  they  may  in  any  questions  of  law,  not  considered  settled, 
be  heard  and  have  the  questions  decided;  in  fine,  they  may  take  care 
that  the  prisoner  has  a  tnlr  trial;  but  when  all  this  has  been  done, 
if  agreeably  to  law  and  clear  undoubted  evidence,  the  prisoner  is 
guilty,  it  is  the  duty  of  the  counsel  to  submit  his  client's  case  to  the 
honest  decision  of  the  jury,  without  any  attempt  to  mislead  them; 
and  this,  whether  the  counsel  are  appointed  by  the  court  6t  employed 
by  the  criminal.  Thus  lawyers  in  Maryland  are  in  the  habit  of  con- 
ducting themselves  in  such  cases  and  thus  ought  lawyers,  who  re- 
spect themselves  and  have  a  regard  for  their  own  characters,  to  con- 
duct themselves  in  all  places."* 

In  other  words,  it  is  to  the  interest  of  every  good 
citizen  that  a  person  gnilty  of  a  crime  shall  be  pun- 
ished as  the  law  directs,  and  a  man  does  not  cease  to 
be  a  good  citizen  by  being  called  to  the  bar. 

The  petty  thief  James  Philips  (p.  507),  who  was  de- 
clared innocent  of  any  crime  because  the  hat  he  was 
trying  to  steal  had  a  string  to  it,  was  the  beneficiary 

^Pa$t,  p.  366. 
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of  the  technicalities  which  the  humanity  of  English 
judges  invented  to  temper  the  barbarities  of  the  crim- 
inal law  of  the  eighteenth  century.  A  striking  exam- 
ple of  this  on  the  part  of  the  bench  occurred  in  the 
trial  of  a  man  for  stealing  a  horse  from  a  stable,  a  cap- 
ital crime  at  the  time.  The  judge,  unwilling  to  see  the 
unhappy  prisoner  sent  to  the  gallows  on  the  next  Fri- 
day, told  the  jury  that  while  the  unlawful  taking  of 
chattels  was  larceny,  the  unlawful  taking  of  real  estate 
was  not;  that  everything  attached  to  the  soil  was 
realty,  and  therefore  if  they  should  find  that  the  horse 
was  tied  to  the  stable  with  a  halter,  they  might  acquit 
the  prisoner,  which  they  promptly  did.  Legislatures 
often  forget  that  to  make  the  penalty  too  severe  will 
render  even  a  just  law  not  only  unpopular  but  impo- 
tent. 

The  trial  and  execution  of  Mark  and  Phillis  (p.  511) 
recall  the  trite  saying  of  Robert  G.  Ingersoll  that  to 
decide  whether  you  are  a  criminal  or  a  saint  you  must 
first  look  at  the  map.  And  to  the  map  he  might  have 
added  the  calendar,  for  just  as  what  is  legally  right 
in  one  place  is  legally  wrong  in  another,  so  what  is  a 
crime  at  one  time  is  not  against  the  law  at  another.** 

10  What  George  Washington,  Henry  Clay  and  Ulysses  S.  Grant  re- 
garded as  a  required  hospitality  which  no  gentleman  would  neglect, 
a  multitude  of  people  in  the  United  States  today  consider  not  only 
criminal  but  actually  wicked.  The  editor  a  few  years  ago  at  a  social 
gathering  heard  the  Chief  Justice  of  a  western  state  relate  to  a  dis- 
tinguished federal  judge  how  he  had  that  very  week  reversed  the  de- 
cision of  a  local  judge  who  had  convicted  a  man  of  the  crime  of  offer- 
ing a  guest  a  glass  of  wine  at  his  table.  "I  decided,"  said  the  Chief 
Justice,  "that  such  an  interference  with  the  liberty  of  a  citizen,  a 
people  calling  themselves  free,  will  never  tolerate."  "I  agree  with 
you,"  replied  the  federal  judge,  "but  I  would  have  put  my  decision 
on  even  higher  ground.  For  I  would  have  held  that  the  legislature 
of  a  Christian  country  has  no  right  to  repeal  the  Golden  Rule." 
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The  history  of  criminal  law,  says  Professor  Wig- 
more,  in  his  preface  to  The  History  of  Continental 
Criminal  Law,*^  is  the  history  of  social  conditions  and 
habits  infinitely  changing;  and  the  same  idea  is  well 
set  out  by  Mr.  Justice  Biddell  in  his  introduction  to 
the  same  work: 

"The  conception  of  what  constitutes  crime  varies  from  generation 
to  generation.  The  Flagellantes  of  a  few  centuries  ago  were  for  a 
long  time  as  holy  as  the  Howling  or  the  Whirling  Dervishes;  but 
this  generation  could  not  stand  the  Holy  Rollers.  In  the  ninth  cen- 
tury B.  C.  a  certain  highly  reverend  person,  when  he  was  guyed 
by  a  lot  of  half-grown  lads,  turned  and  cursed  them  Juat  as  the  town 
drunkard  would  today;  and  it  was  accounted  to  him  for  glory  that 
thereupon  two  she-bears  came  out  of  the  wood  and  tore  the  young- 
sters. Today  the  prophet  would  find  himself  in  the  police  court  for 
cursing,  and  he  would  be  sent  to  the  penitentiary  by  any  people  who 
believed  in  the  ef&cacy  of  prayer.  In  some  cases  it  may  be  that  the 
change  is  not  for  the  better;  while  no  one,  unless  he  were  unusually 
bloodthirsty,  would  wish  the  death  penalty  restored  for  inventing 
and  spreading  satires,  scurrilous  stories  and  satirical  songs  of  a  po- 
litical nature  as  the  Twelve  Tables  prescribed,  something  better  is 
much  to  be  desired  than  the  civil  suit  to  which  an  ex-President  of 
the  United  States  was  driven  to  defend  his  reputation.  Perhaps  the 
recent  attempt  in  Philadelphia  to  deal  with  the  matter  had  some 
merits.  But  it  fell  before  the  ridicule  of  the  untouched.  The  fact 
is  that  we  have  lost  the  Middle  Age  sense  of  the  importance  of  the 
word,  spoken  or  written,  and  now  no  one  would  think  of  nailing  a 
reviler  of  the  city  authorities  to  a  post  by  the  tongue  until  he  cut 
himself  loose. 

"So,  too,  in  the  matter  of  punishment;  death  was  for  long  the  only 
effective  deterrent;  if  we  except  what  was  almost  as  equivalent,  ban- 
ishment. When  mankind  was  composed  of  septs,  clans,  tribes  which 
looked  on  each  other  with  hatred  and  dread  and  which  had  no  Inter- 
im Boston:  Little,  Brown  6  Go.,  1916.  'Take  one  instance,  the  re- 
lated crimes  of  robbery  and  larceny.  Different  systems  and  differ- 
ent epochs  have  varied  widely  in  defining  the  legal  scope  of  the  Ck)m- 
mandment  The  Romans  punished  most  rigorously  open  violence 
and  were  lenient  with  surreptitious  larceny;  while  the  early  Ger- 
mans strictly  penalized  secret  theft  but  cared  little  or  nothing  to 
repress  robbery.  The  explanation  must  be  sought  in  the  traditions 
and  temper  of  these  peoples." 
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course  with  each  other,  to  be  driven  from  one's  own  land  was  almost 
as  terrible  as  death.  Cain,  made  a  fngltiy^  cried,  liy  punishment 
is  greater  than  I  can  bear,'  and  many  felt  the  like  when  driven  like 
the  scape-goat  into  the  wilderness.  The  theory  grew  up  that  the 
soil  of  the  fatherland  stained  by  the  blood  of  the  slain  could  not 
bear  the  presence  of  the  red  slayer.  But  the  thought  was  never  far 
absent,  Tou  have  taken  life,  be  therefore  deprived  of  all  that  makes 
life  worth  living.'  That  conception  of  the  necessity  of  living  with 
one's  own  has  long  passed  away;  and  none  can  convince  the  throngs 
of  immigrants  to  this  continent  that  banishment  is  a  real  punish- 
ment Hven  the  sentence  of  transportation  lost  its  terrors  for  the 
'Sympathizers,'  of  1837-38,  who  were  transported  to  Van  Diemen's 
Land,  and  the  Fenian  Invaders  of  1866  were  sent  to  the  penitentiary. 

imprisonment  could  not  be  when  there  were  no  prisons;  but  pris- 
ons would  have  been  built  if  imprisonment  had  been  a  real  punish- 
ment Until  comparatively  recent  times  the  richest  and  most  power- 
ful lived  of  choice  and  of  necessity  in  buildings  not  far  removed 
from  a  gaol  with  thick  stone  walls,  small  windows,  execrable  sani- 
tary arrangements,  without  provision  for  what  we  call  ordinary  de- 
cency. As  between  Sing  Sing  prison  and  Camavon  Castle  give  me 
the  prison.  Only  those  who,  like  Robin  Hood,  lived  under  the  green- 
wood tree  felt  it  a  deprivation  to  be  shut  up— the  sequestration  from 
the  rest  of  the  world  bringing  with  it  the  incidental  but  invaluable 
advantage  of  security  from  enemies.  When  man  could  walk  about 
reasonably  safe  ftom  danger  of  sudden  assault,  imprisonment  became 
something  to  be  dreaded,  and  the  gaol  a  means  of  punishment  so 
that  now  there  is  bitter  complaint  if  prison  forte  if  not  dure  be 
awarded  even  to  keep  an  accused  safe  till  his  trial. 

"We  may  perhaps  have  become  too  uniform  in  our  manner  of  pun- 
ishing different  forms  of  offense  against  the  law.  Bentham  was  not 
oblivious  to  the  value  of  making  the  punishment  fit  the  crime;  but 
he  would  not  have  gone  so  far  as  to  extract  the  intestines  from  one 
who  wrongfully  girdled  his  neighbor's  trees  and  wind  them  about 
the  trees  in  lieu  of  the  abstracted  bark;  nor  would  he  give  the  shame- 
less the  choice  between  a  heavy  fine  and  running  naked  through  the 
town.  In  Canada  a  few  years  ago  the  authorities  had  to  interfere 
with  the  Doukobors,  who  persisted  in  going  in  puris  naturalibus;  and 
anyone  who  should  now  attempt  anything  of  the  kind  anywhere  in 
civilization  would  soon  be  laid  by  the  heels." 

Murder  up  to  the  last  century  was  in  all  countries 
particularly  heinous  if  committed  by  a  woman  against 
her  husband,  by  a  son  against  his  father,  or  by  a  ser- 
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vant  against  his  master.  The  Roman  custom  consisted 
in  putting  the  parricide  into  a  leather  sack  with  a 
rooster,  a  dog,  a  monkey  and  a  serpent  to  be  thus 
thrown  into  the  sea  or  into  a  river  so  that  he  might 
lose  at  the  same  time  the  sky,  the  air  and  earth.  Our 
forefathers  hanged  and  then  exhibited  in  chains  the 
male  servant  who  killed  his  master,  and  burned  at  the 
stake  the  female  servant,  as  an  example  to  others.  And 
the  wife  was  similarly  dealt  with  because  she  had  in 
shedding  the  blood  of  her  spouse  not  only  committed 
murder,  but  violated  her  solemn  obligation  to  love, 
honor  and  obey.  But  today,  associated  labor  declares 
that  a  worbnan  who  has  been  convicted  of  murder  must 
not  be  punished,  or  if  he  is  hanged  all  workers  in  the 
country  will  be  called  on  to  strike,  and  gains  its  point ; 
while  as  to  husband  slaughter  in  the  United  States,  it 
has  been  held  by  a  score  of  juries  in  the  city  of  Chicago 
to  be  no  crime,  and  by  both  courts  and  jurors  to  be  a 
recognized  civic  virtue  on  Long  Island,  New  York. 

In  high  treason,  other  barbarities  were  practiced  by 
our  ancestors.  After  hanging,  the  body  was  to  be  cut 
down  (if  possible,  whik  yet  alive)  to  be  eviscerated, 
then  beheaded  and  the  trunk  and  limbs  divided  into 
four  parts  to  be  disposed  of  as  the  sovereign  should 
order.**  All  persons  convicted,  whether  of  high  treason 
or  of  petit  treason,  were  drawn  to  the  place  of  execu- 
tion. This  was  an  ignominious  incident  of  the  ter- 
rible penalty  and  required  that  the  criminal  should  be 
rudely  pulled  along  over  the  ground  behind  a  horse; 
later,  however,  a  hurdle  or  wicker  frame  or  sledge  was 
used,  either  from  motives  of  humanity  or  in  order  to 
prolong  the  punishment.   Another  addition  to  this  pun- 

laThto  Bentence  was  pronounced  by  a  New  York  court  upon  Col- 
onel Bayard,  convicted  of  treason.    See  10  Am.  St.  Tr.  639. 
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ishment  though  not  peculiar  to  it,  since  it  applied  to  all 
atrocious  felonies,  was  the  gibbeting  or  hanging  in 
chains.  After  the  execution  the  body  of  a  felon  was 
taken  from  the  gallows  and  hung  upon  a  gibbet  con- 
veniently near  the  place  where  the  act  was  conunitted, 
there  to  remain  until  from  the  action  of  the  elements 
or  the  ravages  of  birds  of  prey,  it  disappeared.  Both 
of  these  conunon  law  incidents  were,  it  will  be  observed, 
carried  out  in  the  execution  of  Mark  and  Phillis. 

The  crime  of  Henrietta  Robinson  (p.  528)  was  ap- 
parently without  a  reasonable  motive,  and  there  have 
been  few  cases  in  the  history  of  our  jurisprudence 
wherein  the  plea  of  insanity  was  more  ably  discussed, 
and  none  perhaps  which  left  more  serious  doubts  upon 
the  public  mind,  notwithstanding  its  rejection  by  the 
jury.  The  woman  was  known  to  the  world  under  an 
assumed  name,  but  her  persistent  struggle  to  conceal 
her  face  from  public  observation  obtained  for  her  the 
appellation  of  **The  Veiled  Murderess/'  The  speech 
of  Pierson,  one  of  the  counsel  for  the  defense,  is  a 
striking  illustration  of  Luther  Martin's  strictures  on 
the  criminal  lawyers  of  the  land  who  deem  it  right 
to  sacrifice  everything,  even  truth  and  honor,  to  save 
a  client  from  conviction  and  punishment  {post,  p.  356). 
Mrs.  Bobinson's  lawyer  told  the  jury — doubtless  hon- 
est, God-fearing  citizens  who  held  a  firm  belief  in  the 
inspiration  and  truth  of  the  scriptures — that  the  Bible 
declared  that  it  was  better  to  let  ninety-nine  guilty 
men  go  unpunished  than  that  one  innocent  man  should 
suffer  (p.  553),  and  did  not  scruple  to  suggest  that  the 
innocent  victim  might  have  been  poisoned  by  his  hon- 
est and  hard-working  wife  (p.  586) — ^a  wicked  insinu- 
ation without  a  particle  of  evidence  to  support  it. 

The  Whisky  Insurrection   in   Western   Pennsylva- 
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nia.  The  Western  Insurgents  (p.  620) ;  John  Mitchell 
(p.  631) ;  WiUiam  Vigol  (p.  644),  was  the  first  serious 
test  of  the  Constitution  of  the  United  States,  then 
only  six  years  old.  The  episode  which  was  rather  a 
series  of  riots  than  a  rebellion,  is  of  historic  interest, 
because  it  presented  the  question  of  national  strength 
under  the  new  government — ^f  or  it  antedated  the  Fries 
Bebellion. 

''What  a  bank  blU  was  at  Fhfladelphla  or  a  shUllng  piece  at  Lan- 
caster that  was  whisky  in  the  towns  and  Tillages  that  lay  along  the 
hanks  of  the  Monongahela  rirer.  It  was  the  money,  the  circulating 
medium  of  the  country.  A  gallon  of  good  rye  whisky  at  every  store 
at  Pittsburg  and  at  erery  farmhouse  in  the  four  counties  of  Washing- 
ton, Westmoreland,  Allegheny  and  Fayette  was  the  equivalent  of  a 
shilling  piece.  A  tax  of  seven  cents  a  gallon  was  therefore  a  crush- 
ing one.  The  people  held  it  to  be  iniquitous  and  every  man  who  paid 
It  a  public  enemy.'^s 

When  President  Washington  called  on  the  governors 
of  the  adjoining  states  to  furnish  troops  to  enforce 
the  law,  Alexander  Hamilton  accompanied  the  expe- 
dition, and  was  indeed  the  soul  of  the  whole  movement. 
He  was  very  anxious  to  display  the  strength  of  the  gov- 
ernment to  teach  a  lesson  to  all  who  believed  that  it 
could  not  enforce  its  own  laws.  Yet  as  he  afterwards 
said,  he  feared  at  every  moment  that  the  militia  would 
throw  down  their  arms  and  return  home.  The  great 
question  had  been,  **  Will  the  citizens  of  other  states 
march  into  a  sister  state  to  enforce  a  national  lawf 
The  army  marched  on,  however,  and  on  its  approach, 
the  insurgents  dispersed.  No  blood  was  shed,  and 
henceforth  the  excise  tax  was  collected  without  diffi- 
culty. The  Constitution  had  borne  the  strain,  and  the 
friends  of  law  and  order  had  won  a  victory." 

isMcMaster  Hist  People  of  the  U.  S.,  Vol.  2,  p.  189. 
M  Bison,  Hist  U.  S.,  Vol.  2. 
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Our  public  guardians,  from  police  officer  to  police 
judge,  are  as  a  rule  supremely  ignorant  of  art  knowl- 
edge, and  absolutely  unable  to  distinguish  between 
purity  and  impurity  in  the  case  of  sculpture.  Witness 
the  New  England  Dogberry  who  declared  that  the 
statue  of  Narcissus  was  an  object  tending  to  *  *  corrupt 
the  morals  of  youth,'*  and  that  its  owner  must  stand 
trial  for  possessing  and  exhibiting  a  **lewd  and  lasciv- 
ious'' image.  (Charles  Hazeltine,  p.  647).  The  jury 
of  good  men  and  true  being  equally  ignorant,  could 
not  agree,  and  the  prosecution  failed.  Had  it  suc- 
ceeded, the  police  of  a  community  whose  public  prose- 
cutor asked  the  jurors  in  all  seriousness  ''Can  a  man 
carve  such  things  in  wood  or  marble  or  plaster  and  be 
allowed  to  exhibit  them  in  the  name  of  art?"  would,  in 
the  future,  have  been  expected  to  seize  all  dolls  without 
dresses  and  all  piano  legs  without  trousers. 

The  trial  of  Frank  James  (p.  661)  illustrates  in  a 
striking  way  the  difficulty  under  the  constitutional  and 
other  legal  limitations  of  our  criminal  procedure,  of 
convicting  a  great  criminal.  If  a  man  commits  one 
crime  only,  it  is  not  so  hard  to  punish  hitn,  but  let  him 
commit  a  dozen  or  more,  and  the  longer  he  is  able  to 
keep  out  of  the  meshes  of  the  law,  the  safer  he  is. 
For  the  common  law  of  England,  from  which  we  have 
taken  our  criminal  practice  with  all  its  discarded 
technicalities,  requires  that  a  person  shall  be  tried  for 
only  one  crime  and  on  the  trial  of  that  one  crime  it 
does  not  permit  the  state  to  prove  that  he  is  a  bad 
man,  and  an  individual  that  had  better  be  sent  to 
prison  not  only  for  his  past  misconduct,  but  for  the 
public  safety.  The  Continental  courts  are  much  wiser. 
There  the  jury  is  permitted  to  see  just  what  kind  of 
a  man  the  prisoner  is  and  what  kind  of  Ufe  he  has  led. 
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Had  James  been  tried  in  France  instead  of  Missouri, 
the  state  wonld  have  pretty  clearly  proved  to  the  jury 
that  the  prisoner  was  a  member  for  years  of  a  band 
of  train  robbers,  bank  robbers  and  murderers,  who  had 
robbed  a  bank  at  Lexington,  Mo.,  in  February,  1866; 
at  Lexington,  Mo.,  in  October,  1866 ;  at  Savannah,  Mo., 
in  March,  1867;  at  Richmond,  Mo.,  in  May,  1867;  at 
Eussellville,  Ky.,  in  March,  1868;  at  Gallatin,  Mo.,  in 
December,  1869;  at  Oongdon,  la.,  in  June,  1871;  at 
Columbus,  Ky.,  in  March,  1872,  at  Ste.  Genevieve,  Mo., 
in  May,  1872;  at  Huntington,  W.  Va.,  and  at  North- 
field,  Minn.,  in  September,  1876,  killing  numerous 
cashiers,  clients  and  citizens ;  that  the  gang  had  held  up 
railroad  trains  and  robbed  and  killed  express  messen- 
gers, conductors  and  passengers  at  Adair,  la.,  in  July, 
1873;  at  Gad's  Hill,  Mo.,  in  February,  1874;  at  Mun- 
cie,  Kan.,  in  December,  1874;  at  Otterville,  Mo.,  in 
July,  1876;  at  Glendale,  Mo.,  in  October,  1879,  and  at 
Blue  Cut,  Mo.,  in  September,  1881,  and  that  he  was 
present  at  most  or  all  of  these  outrages. 

The  elaborate  scheme  of  Roget  (p.  853)  and  his  as- 
sociates to  defraud  the  insurance  companies  was  skill- 
fully conceived  and  successfully  worked  out,  and  the 
coUection  of  the  spoils  was  frustrated  only  by  the 
treachery  of  one  of  the  conspirators.  **  When  tiiieves 
fall  out  honest  men  get  their  dues,''  as  the  old  adage 
puts  it 

The  trial  of  Samuel  Thomson  (p.  873)  should  be 
read  in  connection  with  the  trial  of  Francis  Burke," 
one  of  his  disciples.  Our  criminal  law  has  never  been 
active  in  penalizing  medical  quacks,  and  the  man  who 
is  fool  enough  to  employ  this  species  of  practitioner  to 
core  him,  has  only  himself  to  blame  if  he  kills  him  in- 

u  4  Am.  St.  Tr.  1. 
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stead  In  a  leading  case  in  Missonri,^^  the  Supreme 
Couii;  laid  it  down  that  if  a  person  assume  to  act  as  a 
physician,  however  ignorant  of  medical  science,  and 
prescribe  with  an  honest  intention  of  curing  the  pa- 
tient, but  through  ignorance  of  the  quality  of  the  medi- 
cine or  of  the  nature  of  the  disease,  or  both,  the  pa- 
tient die  in  consequence  of  the  treatment  contrary  to 
the  expectation  of  the  person  prescribing,  it  is  not 
murder  or  manslaughter.  But  if  the  party  prescrib- 
ing have  so  much  knowledge  of  the  fatal  tendency  of 
the  prescription  that  it  may  be  reasonably  presumed 
that  he  administered  the  medicine  from  an  obstinate, 
wilful  rashness,  and  not  with  an  honest  intention  and 
expectation  of  effecting  a  cure,  he  is  guilty  of  man- 
slaughter at  least,  though  he  might  not  have  intended 
any  bodily  harm  to  the  patient 

i«  Rice  y.  State,  8  Mo.  661. 
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tfCY^ru'to  dine.    As  they  sat  at  dinner,  John  Fries^  entered 
'..'tbeVoom  and  forbade  them  to  go  on  taking  the  rates. 

*• '  To  his  commands  and  threats,  however,  the  assessors  were 
deaf.  They  finished  their  dinner  and  went  on  assessing  till 
the  sun  set.  Then  as  they  turned  into  a  narrow  lane  to  make 
the  last  measurements  of  the  day,  a  great  shout  rose  behind 
them.  Fries  and  four  companions  were  in  hot  pursuit.  The 
officials  escaped.  But  as  they  rode  into  Quakertown  they 
found  it  in  possession  of  the  militia  company  and  a  mob.  Two 
of  the  three  assessors  were  taken. 

While  these  things  were  going  on  in  the  county  of  Bucks, 
the  United  States  Marshal  was  busy  in  the  county  of  Lehigh, 
serving  warrants  and  making  arrests.  The  state  courts  had 
attempted  to  deal  with  the  offenders.  But  the  officers  who 
bore  the  subpoenas  were  mocked  and  driven  away.  The  Dis- 
trict Attorney  thereupon  applied  to  the  Federal  courts,  war- 
rants were  issued  and  on  the  second  of  March  the  Marshal 
reached  Nazareth  and  began  to  make  arrests.  The  prisoners 
were  sent  to  Bethlehem. 

*  John  Fries  was  a  farmer's  son.  He  began  life  as  a  cooper's 
apprentice,  joined  the  army,  saw  some  service  in  the  militia,  iwent 
out  with  the  troops  to  put  down  the  Whisky  insurrection  {post,  p. 
620)  and  was  now  traveling  up  and  down  the  country  as  a  vendue- 
crier  or  auctioneer.  No  man  in  all  his  region  was  better  known. 
The  sight  of  him  as  with  his  dog  Whisky  at  his  feet,  he  stood 
upon  the  tail  of  a  cart  or  the  bottom  of  an  upturned  barrel  ring- 
ing his  bell  and  calling  in  a  strange  mixture  of  English  and  G^- 
man  for  a  bid  on  an  iron  spoon  or  an  ancient  lamp  was  familiar 
to  the  people  of  every  town.  The  delight  of  the  people  was  to  at- 
tend vendues.  To  be  able  to  call  by  name  each  one  of  the  crowd 
who  heard  him  was  the  delight  of  every  vendue  crier  and  in  this 
rries  seems  'to  have  been  most  expert.  Keen,  shrewd,  glib  of  tongue 
he  held  over  those  whose  names  and  faces  he  remembered  that  kind 
of  influence  which  comes  by  talk  and  not  by  deed.  He  was  just  the 
man  to  foment  a  riot  or  head  a  mob  and  he  soon  did  both.  No  one 
was  so  fond  as  he  in  denouncing  and  misconstruing  the  object  of 
the  direct  tax.  He  had  sat  in  twenty  taverns  and  poured  out 
through  the  cloud  of  tobacco  smoke  that  filled  the  room,  arguments 
which  to  the  boors  who  heard  him  seemed  to  be  conclusive  and  not 
to  be  gainsaid.  When,  therefore,  anger  drove  them  to  action  they 
with  one  accord  bade  Fries  take  the  lead.  (McMaster  Hist  People 
U.  S.,  Vol.  III.) 
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The  arrests  made  by  the  Marshal  set  the  county  all  aflame. 
The  winter  was  over  but  the  spring  was  cold,  and  hundreds 
of  men  who  a  few  weeks  later  were  busy  ploughing  and  har- 
rowing and  sowing  seed  were  then  in  idleness,  haunting  tav- 
erns and  uttering  threats  against  the  stamplers^  and  the  tax. 
Hearing  what  was  going  on  in  Lehigh  they  vowed  openly 
that  the  captives  should  be  set  free.  Runners  were  sent  out. 
Word  was  passed  from  man  to  man  and  early  in  the  morning 
of  March  the  seventh,  scores  of  men  were  on  their  way  to  the 
place  of  meeting.  The  rendezvous  was  a  tavern  on  the  Beth- 
lehem road.  Pries  was  quickly  chosen  leader  and  the  mob, 
accompanied  by  some  militia,  began  the  march  for  Bethle- 
hem. As  they  neared  the  bridge  across  the  Lehigh,  they 
came  up  with  another  band  bent  upon  the  same  errand, 
joined  forces  and  entered  the  town  together.  Some  of  the 
prisoners  had  been  released  on  parole.  The  rest  guarded  by 
the  Marshal  and  a  small  posse  were  shut  up  in  a  little  room 
in  the  old  Sun  Tavern.  The  Marshal  was  commanded  to  set 
them  free.  The  posse  were  warned  that  if  they  made  the 
least  resistance  the  town  should  be  burned  to  the  ground. 
Resistance  was  useless.  A  few  moments  sufficed  for  the  riot- 
ers to  mount  the  stairs,  break  open  the  door  and  bring  out 
the  prisoners. 

The  Government  grew  alarmed,  summoned  the  rioters  to 
disperse,  ordered  the  militia  to  be  in  readiness  and  finally  to 
maroh.  As  they  entered  the  disaffected  counties  the  officer 
in  command  issued  an  address.  He  explained  the  tax,  the 
right  of  Congress  under  the  Constitution  to  lay  it,  and  told 
them  what  many  of  them  were  amazed  to  hear,  that  they  had 
been  engaged  in  acts  of  treason  and  rebellion.  Then  the  ar- 
rests began.  Parties  on  foot  and  horse  scoured  the  country 
in  search  of  every  man  who  by  withstanding  the  assessors  or 
joining  in  the  march  to  Bethlehem  had  made  himself  con- 
spicuous in  the  revolt. 

Fries  was  the  man  most  sought  and  when  found  was 
mounted  on  a  barrel  with  a  bell  in  one  hand  and  an  article 


*  See  post,  p.  17. 
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of  household  furniture  in  another  holding  vendue.  So  intent 
was  he  on  his  business  and  the  crowd  upon  his  jest  and  wit 
that  the  troops  were  upon  him  before  their  approach  was 
known.  At  the  first  cry  of  "The  Soldiers,  the  Soldiers," 
Pries  leaped  to  the  ground,  fled  away  on  foot  to  a  neighbor- 
ing swamp  and  crouched  down  in  the  briers.^  He  was  cap- 
tured and  taken  to  Philadelphia  where  he  was  indicted,  tried 
and  convicted  of  treason.  But  it  was  discovered  that  one  of 
the  jury  was  prejudiced  and  before  the  trial  had  more  than 
once  publicly  declared  that  he  ought  to  be  hung.  The  Court, 
therefore,  set  the  verdict  aside  and  ordered  him  to  be  tried 
again. 

THE  TRIAL.* 

In  the  United  States  Circuit  Court,  Philadelphia,  Pennsyl- 
vania, April,  1799. 

Hon.  James  Iredell,*    \  j  j 
Hon.  Richard  Petebs/    J 

AprU  30. 

The  grand  jury  having,  on  April  11,  been  diarged  at  length  by 
Mr.  Justice  Iredell  on  the  law  of  treason  and  the  late  distarfoances 
and  resistance  to  the  law  in  Northampton  and  other  counties,  the 

^Bibliography.  •"The  Two  Trials  of  John  Fries  on  an  Indict- 
ment for  Treason ;  together  mth  a  brief  report  of  the  trials  of  sev- 
eral other  persons,  for  Treason  and  Insurrection,  in  the  Counties 
of  Bucks,  Northampton  and  Montgomery,  in  the  Circuit  Court  of 
the  United  States,  begun  at  the  City  of  Philadelphia,  April  11, 
1799;  continued  at  Norristown,  October  11,  1799;  and  concluded  at 
Philadelphia,  April  11,  1800;  before  the  Hon.  Judges  Iredell, 
Peters,  Washington  and  Chase.  To  which  is  added,  a  copious  Ap- 
pendix, containing  the  evidence  and  arguments  of  the  counsel  on 
both  sides,  on  the  motion  for  a  new  trial;  the  arguments  on  the 
motion  for  removing  the  case  to  the  county  where  the  crime  was 
committed,  and  th6  argument  against  holding  the  jurisdiction  at 
Norristown.  Taken  in  shorthand  by  Thomas  Carpenter.  (Copy- 
right secured.)  Philadelphia:  Printed  and  sold  by  William  W. 
Woodward,  No.  17  Chestnut,  near  Front  Street.    1800." 

Wharton's  State  Trials,  see  4  Am.  St.  Tr.  616. 

« Prom  McMaster  Hist.  People  U.  S.,  Vol.  IH. 

*  See  4  Am.  St.  Tr.  616. 

•  See  4  Am,  St.  Tr.  616. 
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grand  jury  on  this  day  returned  an  indiotment  against  John  Fries 
for  the  crime  o£  high  treason.^ 

The  Prisoner  having  been  set  to  the  bar,  pleaded  not  guilty. 

The  petit  jury  impanelled,  consisted  of  the  following:  William 
Jolly,  Samuel  Mitchell,  Richard  Leedom,  Anthony  Cuthbert,  Alex- 
ander Fullerton,  John  Singer,  William  Ramsay,  Samuel  Richards, 
Qerardus  Wynkoop,  Joseph  Thornton,  Philip  Walter,  John  Rhoad. 

Some  difficulties  arose  as  to  the  two  latter  being  qualified,  they 

^The  Grand  Inquest  of  the  United  States  of  America,  for  the 
Pennsylvania  district,  upon  their  respective  oaths  and  affirmations, 
do  present  that  John  Fries,  late  of  the  county  of  Bucks,  in  the  dis- 
trict of  Pennsylvania,  he  being  an  inhabitant  of,  and  residing  with- 
in the  said  United  States,  to-wit,  in  the  district  aforesaid,  and  un- 
der the  protection  of  the  laws  of  the  said  United  States,  and  owing 
allegiance  and  fidelity  to  the  same  United  States,  not  having  the 
fear  of  God  ^iore  his  eyes,   nor   weighing   the    duty  of  his  said 
allegiance  and  fidelity,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  devil,  wickedly  devising  and  intending  the  peace  and 
tranquility  of  the  said  United  States  to  disturb,  on  the  seventh  day 
of  March,  in  the  year  of  our  Lord  one  thousand  seven  hundred  aiid 
ninety-nine  at  Bethlehem,  in  the  county  of  Northampton,  in  the  dis- 
trict aforesaid,  unlawfully,  maliciously  and  traitorously  did  com- 
pass, imagine  and  intend  to  raise  and  levy  war,  insurrection  and 
rebellion  against  tho  said  United  States;  and  to  fulfill  and  bring  to 
effect  the  said  traitorous  compassings,  imaginations  and  intentioas 
of  him  the  said  John  Fries,  he,  the  said  John  Fries,  afterwards, 
that  is  to  say,  on  the  said  seventh  day  of  March  in  the  said  year  of 
our  Lord  one  thousand  seven  hundred  and  ninety-nine,  at  the  said 
county  of  Northampton  in  the  district  aforesaid,  with  a  great  mul- 
titude of  persons,  whose  names    at    present    are  unknown  to  the 
Grand  Inquest  aforesaid,  to  a  great  number,  to-wit,  to  tiie  number 
of  one  hundred  persons  and  upwards,  armed  and  arrayed  in  a  war- 
like manner,  that  is  to  say,  with  guns,  swords,  clubs,  staves  and 
other  warlike  weapons,  as  well  offensive  as  defensive,  being  tlien 
and  there  unlawfully,  maliciously  and  traitorously  assembled  and 
gathered  together,  did  falsely  and  traitorously  assemble  and  join 
tiiemselves  together  against  the  said  United  States,  and  then  and 
there,  with  force  and  arms,  did  falsely  and  traitorously,  and  in  a 
warlike  and  hostile  manner,  array  and  dispose  themselves  against 
the  said  United  States,  and  then  and  there,  with  force  and  arms,  in 
pursuance  of  such  their  traitorous  intentions  and  purposes  afore- 
said, he,  the  said  John  Fries,  with  the  said  persons  so  as  aforesaid 
traitorously  assembled,  and  armed  and  arrayed  in  manner  afore- 
said, most  wickedly,  maliciously  and  traitorously  did  ordain,  pre- 
pare and  levy  public  war  against  the  said  United  States,  contrary 
to  l^e  duty  of  his  said  allegiance  and  fidelity,  against  the  Constitution, 
peace  and  dignity  of  the  said  United  States,  and  also  against  the 
form  of  the  act  of  the  Congress  of  the  said  United  States,  in  such 
ease  made  and  provided. 
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being  GeimanSy  and  not  sufficiently  understanding  the  Eng^h 
language:  however,  it  -was  agreed  that  any  difficulties  of  that 
nature  migfit  be  explained  to  them,  and  it  was  urged  that  they 
would  understand  many  of  the  witnesses  better  than  others,  several 
of  those  being  Qermans  also,  and  could  not  speak  English,  on  which 
account  an  interpreter  was  sworn. 

WiUiam  Rawle^  and  Samud  Sitgreaves,^  for  the  Qovem- 
ment. 

William  Lewis/  Mr.  Ewing  and  Andrew  J.  Dallas/  for  the 
Prisoner. 

Mr,  Lewis  moved  that  the  trial  may  not  proceed  on  here,  but  may 
be  had  in  the  county  in  which  the  acts  of  treason  in  the  indictment 
are  laid  and  where  the  offense  therein  mentioned  is  alleged  to  have 
been  committed. 

Judge  Iredell  denied  the  motion. 

MB.   SITGREAVES'   opening   SPEECH. 

Mr,  Sitgreaves,  Gentlemen  of  the  Jury:  By  the  indict- 
ment which  has  been  just  read  to  you,  you  perceive  that  John 
Fries,  the  prisoner  at  the  bar,  has  put  himself  on  trial  before 
you,  on  an  accusation  of  having  committed  the  greatest  of- 
fense which  can  be  perpetrated  in  this,  or  any  other  country, 
and  it  will  devolve  on  you  to  determine,  according  to  the  evi- 

«  See  4  Am.  St.  Tr.  624. 

•Sitgreaves,  Samuel.  (1764-1827.)  Bom  Philadelphia,  Pa.; 
M.  A.  Univ.  of  Penn.,  1780;  studied  law  under  James  Wilson,  one 
of  the  signers  of  the  Declaration  of  Independence ;  admitted  to  bar 
(Philadelphia),  1783;  settled  in  Easton,  Pa.,  1786;  member  of 
State  Constitutional  Convention,  1789-1790;  member  U.  S.  Con- 
gress, 1795-1798;  conducted  impeachment  of  William  Blount,  1797; 
commissioner  to  settle  claims  under  Jay  Treaty;  retired  from  poli- 
tics, 1802,  and  resumed  practice  at  Easton ;  founder  of  Easton  (now 
Carnegie)  Library,  also  of  Easton  Bible  Society  and  of  Trinity 
Protestant  Episcopal  Church  at  Easton;  charter  trustee  of  Lafay- 
ette College  (Pennsylvania),  1826-1827;  president  Easton  Bank, 
1815-1817;  first  town  clerk  of  Easton;  died  Easton,  Pa.  See  Ap- 
pleton's  Cyc.  Am.  Biog.,  1915;  Biog.  Cong.  Direct.  (1774-1911), 
1913;  Lamb's  Biog.  Diet.,  1900;  Univ.  Penn.  Biog.  Cat,  1894; 
Condit  (U.  W.)  History  of  Easton,  Pa.   (1739-1885),  1885. 

^  Lewis,  William.  (1751-1819.)  Born  Chester  County,  Penn- 
sylvania; -admitted  to  bar,  1773;  member  Pennsylvania  Legislature, 
1789 ;  Judge  U.  S.  Dist  Ct.,  1792. 

•  See  7  Am.  St.  Tr.  679. 
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dence  which  will  be  produced  to  you,  on  the  important  ques- 
tion of  life  or  death.  It  is  the  duty  of  those  that  prosecute, 
to  open  to  you,  as  clearly  as  they  are  able,  those  principles 
of  law  which  apply  to  the  offender,  and  then  to  state  to  you 
the  testimony  with  which  the  accusation  is  supported.  This 
duty  has  devolved  upon  me,  and  I  hope,  while  I  regard  my 
duty  as  accuser,  I  shall  do  it  in  such  a  way  as  shall  do  no  in- 
justice to  the  prisoner.  However,  if  I  should  be  incorrect, 
there  are  sujfficient  opportunities  for  me  to  be  corrected  by 
the  vigilance  which  the  counsel  engaged  on  behalf  of  the  pris- 
oner will  use,  and  the  order  which  the  court  will  observe. 
These  are  sufficient  to  correct  any  mis-statements,  but  I  toII 
use  my  utmost  endeavors  to  be  guilty  of  none. 

The  prisoner  is  indicted  of  the  crime  of  treason.  Treason 
is  defined  in  the  Constitution  of  the  United  States,  Section 
3,  Art.  3,  in  the  words  following:  "Treason  against  the 
United  States,  shall  consist  only  in  levying  war  against  them, 
or  in  adhering  to  their  enemies,  giving  them  aid  and  com- 
fort." 

This  crime  appears  to  be  limited  to  two  descriptions:  the 
one,  levying  war  against  the  United  States,  and  the  other  ad- 
hering to  its  enemies.  With  respect  to  the  latter  branch  of 
the  description,  there  will  be  no  occasion  for  any  explanation, 
or  to  call  your  attention  in  the  least  to  it,  because  it  is  not 
charged  upon  the  prisoner;  he  is  charged  with  having  com- 
mitted treason  in  levying  war. 

This  expression,  phraseology,  or  description  as  adopted  by 
our  Constitution,  is  borrowed  from  a  statute  of  Great  Brit- 
ain, passed  in  the  reign  of  Edward  III,  which  has,  ever  since 
it  passed,  commanded  the  veneration  and  respect  of  that  na- 
tion, almost  equal  with  their  great  charter:  it  is  considered 
as  a  great  security  to  their  liberties.  Indeed  the  uniform  and 
unanimous  consent  given  to  this  statute,  through  a  great 
lapse  of  time,  by  the  most  able  writers  on  law ;  its  never  hav- 
ing undergone  the  least  alteration  amidst  the  most  severe 
scrutinies,  and  its  adoption  into  the  Constitution  of  the  United 
States,  without  the  least  amendment,  are  sufficient  encom- 
iums to  prove  its  worth.    I  shall  state  to  you,  as  far  as  is  nee- 
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essary  to  the  present  application  of  that  statute,  the  most 
able  and  jndicions  expositions,  bnt  without  recurring  to  a 
variety  of  authorities  which  might  be  quoted. 

The  crime  of  treason,  as  it  has  been  laid  down  by  those 
writers,  generally  allowed  to  be  the  most  able  on  law,  whose 
accuracy  is  unquestionable,  is  the  highest  crime  that  can  pos- 
sibly be  committed  against  the  good  government  of  a  nation, 
and  a  considerable  inroad  into  the  liberties  of  a  subject  In 
discussing  this  crime,  I  shall  only  recur  to  the  notes  which 
I  have  taken,  and  my  own  knowledge  of  the  law;  if  that  state- 
ment should  be  inaccurate,  there  are  sufficient  ojyportunities 
for  amendment  in  the  course  of  this  trial.  Treason  consists 
in  levying  war  against  the  government  of  the  United  States: 
it  may  confidently  be  said  not  only  to  consist  in  joining  or 
aiding  the  hostile  intentions  of  a  foreign  enemy;  nor  is  it 
confined  to  rebellion  in  the  broad  sense  in  which  that  word 
is  generally  understood ;  or  in  the  utter  subversion  of  the  gov- 
ernment and  its  fundamental  institutions:  but  it  also  con- 
sists in  the  raising  a  military  force  from  among  the  people 
for  the  purpose  of  attaining  any  object  with  a  design  of  op- 
posing the  lawful  authority  of  the  government  by  dint  of 
arms,  in  some  matter  of  public  concern  in  which  the  in- 
surgents have  no  particular  interest  distinct  from  the  r6st  of 
the  community.  This  is  the  best  description  of  the  crime  of 
treason,  as  it  relates  to  the  matter  before  you,  which  I  am 
able  to  give.  A  tumultuously  raising  the  people  with  force, 
for  the  purpose  of  subverting,  or  opposing  the  lawful  author- 
ity of  the  government,  in  which  those  insurgents  have  no 
particular  interest  distinct  from  the  people  at  large. 

Agreeably  to  the  division  made  in  the  definition  of  trea- 
son by  Lord  Hale,  it  must  consist  both  in  levying  war,  and 
in  levying  war  against  the  government  of  the  United  States. 
Respecting  levying  of  war,  it  is  to  be  understood,  agreeably 
to  the  most  approved  authorities,  that  there  must  be  an 
actual  military  array.  I  mention  this  because  I  think  it 
proper  to  be  particular  in  so  essential  and  important  an  in- 
quiry, and  because  I  think  we  shall  prove  to  you  that  this 
was  actually  done  by  the  prisoner.    Another  thing  I  wish  you 
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to  bear  in  mind  is,  that  war  may  be  sufficiently  levied  against 
the  United  States,  although  no  violence  be  used,  and  although 
no  battle  be  fought.  It  is  not  necessary  that  actual  violence 
should  take  place,  to  prove  the  actual  waging  of  war.  If  the 
arrangements  are  made,  the  numbers  of  armed  men  actually 
appear,  so  as  to  procure  the  object  which  they  have  in  view 
by  intimidation,  as  well  as  by  actual  force,  that  will  consti- 
tute the  offense. 

It  must  be  war  waged  against  the  United  States.  This  is 
an  important  distinction.  A  large  assemblage  of  people  may 
come  tc^ther;  in  whatever  numbers;  however  they  may  be 
armed  or  arrayed,  or  whatever  degree  of  violence  they  may 
commit,  yet  that  alone  would  not  constitute  treason ;  the  trea- 
son must  be  known ;  it  must  be  for  a  public  and  not  a  private 
revenge :  it  must  be  avowedly  levying  war  against  the  United 
States ;  if  people  assemble  in  this  hostile  manner  only  to  grat- 
ify revenge,  or  any  other  purpose  independent  of  war  against 
the  United  States,  it  will  only  amount  to  a  riot;  but  if  it  is 
an  object  in  which  the  person  has  no  particular  interest,  this 
constitutes  the  offense  of  treason.  There  are  a  variety  of  in- 
stances which  might  be  produced  in  order  to  illustrate  this 
definition  of  the  law,  but  it  is  not  necessary  to  turn  to  them. 
Suffice  it  to  say  that  it  is  the  intention  or  end  for  which 
an  insurrection  is  raised,  which  constitutes  the  crime.  This, 
of  course,  you  will  have  in  mind  when  the  testimony  is  gone 
into.  I  will  just  observe,  as  applicable  to  this  case,  that  one 
instance  which  is  defined,  of  the  crime  of  treason,  is,  to  de- 
feat the  operation  of  the  laws  of  the  government ;  any  insur- 
rection, I  will  be  bold  to  say,  to  defeat  the  execution  of  the 
public  laws,  amounts  to  treason.  Having  given  you  this  ex- 
planation of  treason,  so  far  as  I  suppose  it  is  connected  with 
the  present  a^rful  occasion,  I  shall  now  proceed  to  state  the 
amount  of  evidence  we  mean  to  produce,  in  order  to  prove 
that  the  unhappy  prisoner  was  guilty  of  that  high  crime. 

It  will  appear,  gentlemen,  from  the  testimony  which  will 
be  presented  to  you,  that,  during  the  latter  months  of  the 
year  1798,  discords  prevailed  to  an  enormous  extent  through- 
out a  large  portion  of  the  counties  of  Bucks,  Northampton 
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and  Montgomery,  and  that  considerable  difficulties  attended 
the  assessors  for  the  direct  tax  in  the  execution  of  the  duties 
of  their  assessment.    It  is  not  in  the  nature  of  this  inquiry  to 
explain  for  what  purpose,  or  by  what  means,  the  opposition 
was  made :  it  is  not  necessary  to  say  whether  the  complaints 
urged  were  well  or  ill  founded,  because  it  is  a  settled  point 
that  any  insurrection  for  removing  public  grievances,  wheth- 
er the  complaints  be  real  or  pretended,  amounts  to  treason, 
because  it  is  not  the  mode  pointed  out  by  law  for  obtaining 
redress.     It  will  then  be  sufficient  to  show  you  that  discon- 
tents did  exist,  and  that  in  various  townships  of  those  coun- 
ties:  that  in  several  townships,   associations   of  the  people 
were  actually  formed,  in  order  to  prevent  the  persons  charged 
with  the  execution  of  those  laws  of  the  United  States  from 
performing  their  duty  upon  them,  and  more  particularly  to 
prevent  the  assessors  from  measuring  their  houses:   this  op- 
position was  made  at  many  public  township  meetings  called 
for  the  purpose;  in  many  instances  resolutions  were  entered 
into,  and  reduced  to  writing,  solemnly  forewarning  the  offi- 
cers whose  duty  it  was  to  execute  the  laws,  and  these,  many 
times  accompanied  with  threats  if  they  should  perform  that 
duty.     Not  only   so,    but   discontents   prevailed  to  such  an 
height,  that  even  the  friends  of  the  government  in  that  part 
were  completely  suppressed   by   menaces   against   any  who 
should  assist  those  officers  in  their  duty.    Rei>eated  declara- 
tions were  made,  both  at  public,  as  well  as  at  private  meet- 
ings, that  if  any  person  should  be  arrested  by  the  civil  au- 
thority, such  arrests  would  be  followed  by  the  rising  of  the 
people,  in  opposition  to  that  authority,  for  the  purpose  of 
rescuing  such  arrested    prisoners.     It    will    appear  to  you 
farther,  gentlemen,  in  the  course  of  evidence,  that  during 
those  discontents,  indefatigable  pains  were  taken  by  those 
who  were  charged  with  the  execution  of  the  laws,  to  calm  the 
fears,  and  to  remove  the  misapprehensions  of  the  infatuated 
people;  for  this  purpose,  they  read  and  explained  the  law  to 
them,  and  informed  them  that  they  were  misled  into  the  idea 
that  the  law  was  not  in  force,  for  that  it  actually  was ;  at  the 
same  time  warning  them  of  the  consequences  which  would 
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flow  from  opposition;  and  this  was  accompanied  with  prom- 
ises that  even  their  most  capricious  wishes  would  be  gratified 
on  their  obedience.  The  favor  was  in  many  instances  granted, 
that  where  any  opposition  was  made  to  any  certain  person  ex- 
ecuting the  office  of  assessor,  in  some  townships  proposals 
were  made  for  the  people  to  choose  for  themselves,  but  not- 
withstanding this  accommodating  offer,  the  opposition  con- 
tinned. 

After  having  shown  to  you  the  general  extent  of  this  com- 
bination and  dangerous  conspiracy,  which  existed  in  all  the 
latitude  I  have  opened  to  your  view,  we  shall  next  give  in 
evidence  full  proof  that  the  consequences  were  actual  oppo- 
sition and  resistance:  in  some  parts,  violence  was  actually 
used,  and  the  assessors  were  taken  and  imprisoned  by  armed 
parties;  and  in  others,  mobs  assembled  to  compel  them,  either 
to  deliver  up  their  papers,  or  to  resign  their  commissions; 
that  in  some  instances  they  were  threatened  with  bodily  harm, 
so  that  in  those  parts,  the  obnoxious  law  did  remain  unexe- 
cuted in  consequence  of  this  alarm.  Seeing  that  the  state  of 
insurrection  and  rebellion  had  arisen  to  such  a  height,  it 
became  necessary,  in  order  to  support  the  dignity,  and  in- 
deed the  very  existence  of  the  government,  that  some  means 
should  be  adopted  to  compel  the  execution  of  those  laws ;  and 
warrants  were  in  consequence  issued  against  certain  persons 
who  had  so  opposed  the  laws:  these  processes  being  put  into 
the  hands  of  the  marshal  of  the  district,  were  served  upon 
some  of  them:  in  some  instances,  during  the  execution  of 
that  duty,  the  marshal  met  with  insult,  and  almost  with  vio- 
lence :  having,  however,  got  nearly  the  whole  of  the  warrants 
served,  he  appointed  headquarters  for  these  prisoners  to  ren- 
dezvous at  Bethlehem,  where  some  of  them  were  to  enter  bail 
for  their  appearance  in  the  city,  and  others  were  to  come  to 
the  city  in  custody,  for  trial.  It  will  appear  to  you,  that,  on 
the  day  thus  appointed  for  the  prisoners  to  meet,  and  when 
a  number  of  them  had  actually  assembled  agreeably  to  ap- 
pointment, a  number — ^parties  in  arms,  both  horse  and  foot, 
more  than  an  hundred  men,  accoutred  with  all  their  military 
apparatus,  commanded  in  some  instances  by  their  proper  of- 
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fioers— marched  to  Bethlehem,  collected  before  the  house  in 
"which  were  the  marshal  and  prisoners,  whom  they  demanded 
to  be  delivered  up  to  them,  and  in  consequence  of  refusal, 
they  proceeded  to  act  very  little  short  of  actual  hostility,  so 
that  the  marshal  deemed  it  prudent  to  accede  to  their  de- 
mands, and  the  prisoners  were  liberated. 

This,  gentlemen,  is  the  general  history  of  the  insurrection. 
I  shall  now  state  to  you  the  part  which  the  unfortunate  pris- 
oner at  the  bar  took  in  those  hostile  transactions.  It  will  ap- 
pear that  the  prisoner  is  an  inhabitant  of  the  township  of 
Lower  Milford,  in  the  County  of  Bucks;  that  some  time  in 
February  last,  a  public  meeting  was  held  at  the  house  of  one 
John  Eline  in  that  township,  to  consider,  in  relation  to  this 
house  tax,  what  was  to  be  done ;  that  at  that  meeting  certain 
resolutions  were  entered  into,  and  a  paper  signed;  (we  have 
endeavored  to  trace  this  paper,  so  as  to  produce  it  to  the 
court  and  jury,,  but  have  failed) ;  this  paper  was  signed  by 
fifty-two  persons,  and  committed  to  the  hands  of  one  of  their 
number:  John  Fries  was  present  at  this  meeting,  and  as- 
sisted in  drawing  up  the  paper,  at  which  time  his  expressions 
against  this  law  were  extremely  violent,  and  he  threatened 
to  shoot  one  of  the  assessors,  Mr.  Foulke,  through  the  legs,  if 
he  did  proceed  to  assess  the  houses.  Again,  the  prisoner,  at 
a  vendue,  threatened  another  of  the  assessors,  Mr.  S.  Clarke, 
that,  if  he  attempted  to  go  on  with  the  assessments,  he  should 
be  committed  to  an  old  stable,  and  there  fed  on  rotten  com : 
we  shall  further  prove  that,  upon  its  being  intimated  by  some 
of  them  to  Mr.  Chapman,  principal  assessor,  that  if  they 
might  choose  their  own  assessors,  things  would  go  on  quietly, 
he  directed  that  they  should  do  so;  but  still  they  continued 
in  opposition  to  the  law,  and  would  not  choose  an  officer  at 
all.  A  general  meeting  was  called  to  read  and  explain  the 
law  to  the  people,  and  thus  remove  any  wrong  impressions 
and  misapprehensions:  the  principal  assessor  was  at  that 
meeting;  but  the  rudeness,  opposition  and  violence,  used  by 
the  people,  prevented  him  from  doing  so,  which  was  an  evi- 
dent proof  that  they  did  not  want  to  hear  the  law,  and  that 
they  understood  enough  of  it  to  oppose  it:   thus  the  benevo- 
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lent  intentions  of  that  meeting  were  frustrated.     We  shall 
farther  ahoi^  yon  that  the  assessor  of  Lower  Milf ord  was  in- 
timidated so  as  to  decline  making  the  assessments,  and  that 
the  principal  assessor,  together  with  three  other  assessors, 
was  obliged  to  go  into  that  township  to  execute  the  law ;  that 
they  proceeded  in  the  execution  of  their  duty  during  a  part 
of  the  day  of  the  5th  of  March  last,  without  any  impediment ; 
that,  at  11  o'clock  in  the  morning,  Mr.  Chapman  met,  at  the 
house  of  Jacob  Fries  in  Lower  Milford,  with  the  prisoner, 
when  he,  the  prisoner,  declared  his  determination  not  to  sub- 
mit, but  to  oppose  the  la^P,  and  that  by  the  next  morning  he 
could  raise  700  men  in  opposition  to  it:  that,  upon  Mr.  Chap- 
man telling  him  that  many  houses  were  assessed,,  the  prisoner 
flew  into  a  violent  passion,  absolutely  declaring  that  it  should 
soon  be  in  this  country  a&  it  was  in  France.    We  shall  farther 
show  you  that,  at  another  time  during  the  same  day,  the 
prisoner  met  with  two  of  the  assessors,  Mr.  Rodrick  and  Mr. 
Foulke,  whom  he  warned  not  to  proceed  in  the  execution  of 
their  duty,  accompanied  with  threats  that  if  they  did,  they 
would  be  hurt;  and  left  them  in  a  great  rage.    Farther,  he 
proceeded  to  collect  parties,  with  whom  he  went  in  search  of 
those  men,  and  attacked  them  in  executing  their  duty;  one 
of  them  escaped,  but  the  other  he  took;  but  not  having  got 
Mr.  Rodrick,  who  appeared  to  be  a  particular  object  of  re- 
sentment, he  kt  Mr.  Foulke  go,  telling  him  he  would  have 
them  again  the  next  day.    He  told  Mr.  Clarke  that  if  he  had 
met  with  Mr.  Rodrick,  he  would  not  have  left  him  go  so  easy, 
and  declared  to  him  solemnly  and  repeatedly,  that  it  was  his 
determination  to  oppose  the  laws.     We  shall  farther  show 
you  that,  after  having  discharged  Foulke,  he  proceeded  to 
collect  a  large  party  in  the  township,  in  order  to  take  the 
assessors  the  next  day.    Accordingly,  on  the  day  following,  a 
numerous  party — ^to-wit,  about  fifty  or  sixty,  the  greatest 
part  of  whom  were  in  arms,  collected  together,  and  pursued 
the  assessors,  and  not  finding  them  in  that  township,  pursued 
them  into  another,  in  order,  not  only  to  chase  them  out  of  the 
tomiship,  but  generally  to  prevent  them  executing  their  duty. 
This  party  collected,  not  only  many  of  them  in  arms,  but  in 
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military  array,  with  dmm  and  fife,  and  commanded  by  this 
Captain  Fries  and  one  Euyder:  Fries  himself  was  armed 
with  a  large  horse  pistoL  Thns  equipped,  they  went  to 
Quaker  Town,  in  order  to  accomplish  their  purpose,  where 
they  found  the  assessors,  two  of  whom  they  took,  but  Rodrick 
fled.  Fries  ordered  his  men  to  fire  at  the  man  who  fled,  and 
a  piece  was  snapped,  but  did  not  go  off.  Fries  did  then  com- 
pel Foulke  to  deliver  up  to  them  his  papers,  but  not  finding 
them  what  they  expected,  they  were  returned;  but  at  the 
same  time  exacting  a  promise  that  he,  the  assessor,  should  not 
proceed  in  the  valuation  of  the  houses  in  Lower  Milford. 
Fries  was  in  many  instances  extremely  violent  against  this 
law,  and  peremptory  in  his  determination  not  to  submit  to  it, 
as  will  appear  by  the  evidence. 

When  they  left  Quaker  Town,  they  met  with  a  traveling 
man  who  expressed  some  good  will  towards  the  government, 
and  for  that  expression  they  maltreated  him  very  much,  and 
expressed  their  general  dislike  to  all  who  supported  the  same 
principles.  During  the  time  they  were  at  Quaker  Town,  in- 
timation was  received  that  the  marshal  had  taken  a  number 
of  persons  prisoners  in  consequence  of  opposing  the  execu- 
tion of  this  law,  whereupon  a  determination  was  formed 
among  these  people  to  go  and  effect  their  rescue ;  and  the  peo- 
ple of  Milford  were  generally  invited  to  assist  in  this  busi- 
ness. When  they  were  going,  the  party  halted  at  the  house 
of  John  Fries,  and  then  a  pax)er  was  signed,  by  which  they 
bound  themselves  volunteers  to  go  upon  the  execution  of  this 
design.  This  paper  was  written  by  the  prisoner  at  the  bar, 
and  signed  by  him  and  the  rest ;  therein  they  engaged  to  go 
and  rescue  the  prisoners  who  had  been  arrested  by  the 
marshal.  On  the  morning  of  the  next  day,  twenty  or  more 
of  them  met  at  the  house  of  Conrad  Marks,  in  arms,  to  go 
on  with  their  design.  John  Fries  was  armed  with  a  sword, 
and  had  a  feather  in  his  hat.  On  the  road,  as  they  went  for- 
ward, they  were  met  by  young  Marks,  who  told  them  that 
they  might  as  well  turn  about,  for  that  the  Northampton  peo- 
ple were  strong  enough  to  do  the  business  without  those  from 
Bucks  County.     Some  were  inclined  to  do;  but  at  the  in- 
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stance  of  Fries  and  some  others,  they  did  go  forward,  and 
actually  proceeded  to  Bethlehem.  Before  the  arrival  of  these 
troops,  a  party,  going  on  the  same  business,  had  stopped  at 
the  bridge,  a  small  distance  from  Bethlehem,  where  they  had 
been  met  by  a  deputation  from  the  marshal,  whom  he  had 
prevailed  on  to  go  and  meet  them,  in  order  to  advise  them  to 
return  home.  They  agreed  to  halt  there,  and  send  three  of 
their  number  to  declare  to  the  marshal  what  was  their  de- 
mand. It  was  during  this  period  that  Fries  and  his  party 
came  up ;  but  it  appears  that  when  they  came.  Fries  took  the 
party  actually  over  the  bridge,  and  that  he  arranged  the  toll 
with  the  man,  and  ordered  them  to  proceed.  With  respect 
to  proof  of  the  proceedings  at  Bethlehem,  it  cannot  be  mistak- 
en; he  was  there  the  leading  man,  and  he  appears  to  enjoy 
the  command.  With  the  consent  of  his  people,  he  demanded 
the  prisoners  of  the  marshal;  and  when  that  officer  told  him 
that  he  could  not  surrender  them,  except  they  were  taken 
from  him  by  force,  and  produced  his  warrant  for  taking 
them,  the  prisoner  then  harangued  his  party  out  of  the 
house,  and  explained  to  them  the  necessity  of  using  force. 
And  that  you  should  not  mistake  his  design,  we  will  prove 
to  you  that  he  declared,  "that  was  the  third  day  which  he 
had  been  out  on  this  expedition ;  that  he  had  had  a  skirmish 
the  day  before,  and  if  the  prisoners  were  not  released,  he 
should  have  another  that  day.  Now,  you  observe,*'  resumed 
he,  *'that  force  is  necessary,  but  you  must  obey  my  orders; 
we  win  not  go  without  taking  the  prisoners ;  but  take  my  or- 
ders, you  must  not  fire  first;  must  be  first  fired  upon;  and 
when  I  am  gone,  then  you  mut  do  as  well  as  you  can,  as  I 
expect  to  be  the  first  man  that  falls. '*  He  further  declared 
to  the  marshal,  that  they  "would  fire  till  a  cloud  of  smoke 
prevented  them  seeing  one  another."  And,  executing  the 
office  of  commander  of  the  troops,  which  at  that  time  overawed 
the  marshal  and  his  attendants,  he  harangued  the  troops  to 
obey  his  orders,  which  they  accordingly  did,  and  the  marshal 
was  really  intimidated  to  liberate  the  prisoners;  and  then 
the  object  was  accomplished,  and  the  party  dispersed,  amidst 
the  huzzas  of  the  insurgents.    After  this  affair  at  Bethlehem, 
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it  Trill  be  given  you  in  evidence,  that  the  prisoner  frequently 
avowed  his  opposition  to  the  laws,  and  justified  that  outrage ; 
and,  when  a  meeting  was  afterwards  held  at  Lower  Milford 
to  choose  assessors,  the  prisoner  refused  his  assent  to  the  ac- 
commodating object  of  the  meeting,  and  appeared  as  violent 
as  ever. 

These  are  some  of  the  points  we  mean  to  prove  before  you, 
I  shall,  therefore,  at  present,  proceed  to  introduce  our  tes- 
timony. 

THE  WITNESSES  FOR  THE  PROSECUTION. 


William  Henry.  Arrived  at 
Bethlehem  the  evening  of  March 
0,  1799;  had  heard  of  a  party 
of  men  to  rescue  prisoners  here 
in  custody  of  the  marshal;  went 
to  assist  the  marshal,  and  pre- 
vail on  the  people  to  desist;  was 
one  of  the  Judges  of  Common 
Pleas  for  Northampton.  About 
10  next  morning  two  men,  with 
arms,  arrived  at  the  tavern 
where  We  were;  after  first  say- 
ing they  came  upon  a  shooting 
.  frolic,  one  of  them  said  they 
were  come  to  see  what  was  best 
to  be  done  for  the  country.  Aft- 
er that,  several  others  came, 
armed  and  on  horseback,  two  in 
uniform,  with  swords  and  pistols. 
A  considerable  number  of  peo- 
ple had  assembled.  We  request- 
ed them  to  withdraw,  and  not 
appear  in  arms  to  obstruct  the 
process  of  the  United  States 
laws.  They  answered,  they  were 
freemen,  and  might  go  where 
they  pleased  with  their  arms; 
told  them  they  ran  great  risk  by 
appearing  in  arms  for  such  a 
purpose;  requested  them  to  de- 
liver up  their  arms;  but  they 
refused.  Told  one  of  them  it 
would  be  best  for  him  to  sur- 
render and  not  oppose  the  proc- 
ess; they  gave  answer,  that  they 


had  come  to  accompany  their 
friend,  and  to  see  that  no  injury 
was  done  to  him.  By  this  time 
there  were  a  number  more  col- 
lected, mostly  armed.  Three 
men,  a  deputation  from  the 
armed  body,  made  inquiry  as  to 
the  intention  of  the  marshal  in 
taking  prisoners.  The  marshal 
reasoned  with  them  as  to  the 
consequences  of  opposition,  or 
threats,  or  preventing  him  from 
executing  his  duty;  he  lib- 
erated two  men  that  were  first 
put  in  confinement,  and  returned 
them  their  guns,  which  were 
loaded;  informed  them  of  the 
badness  of  their  conduct,  and  the 
consequence  of  it;  it  had  no  ef- 
fect. About  1  first  saw  the  main 
body  of  this  armed  force,  march- 
ing up  the  street.  A  party  of 
horse,  came  riding  two  ahreast; 
then  followed  the  foot,  marching 
single  file;  they  marched  twice 
round  the  tavern,  and  placed 
themselves  in  front  of  the  house; 
they  were  riflemen;  they  contin- 
ued there  till  the  rescue  was  ef- 
fected; frequently  heard  the 
prisoners  demanded. 

Cross-examined,  Heard  in  the 
house  that  this  demand  had  been 
made;  also  that  they  intended  to 
force  their  passage  up  stairs ;  ob- 
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Mired  coming  up  stairs  one,^hoin 
I  did  not  know,  pointing  a  rifle 
up  the  stairs,  as  thongh  levelling 
it  at  some  person.  Heard  the 
cry  of  "deliver  np  the  prison- 
ers/' tram  the  party  at  the  foot 
of  the  stairs.  An  old  man  came 
running  in  from  the  front  door, 
and  called  for  Captain  Fries  in 
German,  telling  him  there  was 
hiB  sword  (offering  it) ;  observed 
prisoner  wave  his  hand  and  tell 
him  to  wait,  it  was  not  quite  time 
yet;  shortly  after  the  prisoners 
were  given  up. 

Fries  was  going  backward  and 
forward  among  the  men,  as 
though  in  command;  saw  him 
marching  into  the  town  in  front 
of  the  footmen.  After  the  pris- 
oners were  delivered  up,  the 
principal  part  of  the  men 
marched  off.  They  did  not  take 
the  prisoners  with  them.  In  the 
lower  room,  a  man  declared  very 
violently;  if  the  damned  stamp- 
lers*  had  only  fired  a  shot,  we 
would  have  showed  what  we 
could  do ;  the  words  were  in  Ger- 
man. There  were  twelve  or  .four- 
teen of*  the  horse  in  a  military 
dress,  as  well  as  armed;  they 
had  shot  )>oueh(«,  all  who  had 
guns.  Did  not  count  the  num- 
ber, there  appeared  about  an 
hundred,  not  less  than  four  hun- 
dred were  in  the  crowd.  The 
marshal  had  with  him  for  his 
posse  fourteen  or  fifteen.  There 
were  eighteen  or  nineteen  pris- 
oners; imderstood  releasing  the 
prisoners  was  their  object. 

William  Bamett,  Was  sum- 
moned on  March  7  at  Bethlehem, 
as  one  of  the  posse.  There  were 
Bome  men  coming  with  arms :  the 


marshal  appointed  four  of  us  to 
meet  them,  to  prevail  upon  them 
not  to  come  into  town;  about  a 
mile  from  Bethlehem  met  a  party 
of  horsemen  armed;  did  not  know 
any  of  them,  understood  they 
were  from  Northampton  County. 
"We  asked  for  their  commanding 
ofHeer;  said  they  had  no  officers; 
they  were  all  commanders.  We 
told  them  what  our  errand  was, 
but  they  did  not  seem  to  mind 
much.  A  company  of  riflemen 
came  up,  armed.  We  asked  them 
what  they  wanted  by  going  into 
Bethlehem  with  arms.  They  said 
the  marshal  had  two  of  their  men 
and  they  would  have  those  two 
men  set  at  liberty;  asked  them  if 
they  would  not  allow  that  if  any 
had  done  wrong,  they  ought  to 
suffer  for  it:  They  agreed,  but 
they  should  not  be  taken  to  Phil- 
adelphia, but  have  their  trial  in 
Northampton  County.  We  agreed 
that  they  send  two  or  three  men 
over  to  the  marshal,  and  not  go 
bodily;  promised  them  that  we 
would  see  them  safely  returned. 
We  all  went  over  together  to  the 
tavern  at  Bethlehem,  iwhere  the 
marshal  was;  he  gave  the  two 
men  up  to  them.  We  went  back 
with  them  to  where  we  bad  left 
the  remainder  of  the  men.  Met 
a  party  of  horsemen,  all  had 
swords  or  some  arms.  We  told 
them  that  they  'had  better  go 
back,  and  not  go  up  into  tiie 
town;  they  seemed  very  anxious 
to  go  up.  One  of  them  said: 
"This  is  the  third  day  that  I  was 
out,  I  had  a  flght  yesterday,  anid 
I  mean  to  have  another  today  if 
they  do  not  let  the  prisoners 
clear."     Prisoner   was    the  man 


*A  Stampler  was  explained  to  be  a  nick-name  given  in  that  coun- 
try to  the  friends  of  government,  originating  from  their  support  of 
the  stamp  act. 
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(who  said  so;  n^ver  saw  the  man 
before.  He  had  a  sword ;  others 
who  had  ccmie  up  during  the  tune 
we  were  gone.  I  know  that  the 
two  persons  they  had  demanded 
were  Kberated.  The  horsemen 
did  not  wait,  but  hurried  on: 
they  marched  up  town^  and 
formed  right  in  front  of  the 
tavern ;  talked  with  them  a  great 
deal,  but  could  not  do  any  thing 
(with  them;  they  would  have  the 
prisoners,  all  of  them.  This  man, 
whom  they  called  Captain  Fries, 
came  out  and  mentioned  to  his 
men  that  he  would  now  have  the 
prisoners,  if  any  of  them  would 
go  into  the  house  with  him:  he 
had  been  in  backward  and  for- 
ward several  times.  He  said  he 
should  go  foremost;  that  they 
were  none  of  them  to  fire  first, 
if  they  went  in ;  that  there  were 
some  armed  men  on  the  stairs  be- 
longing to  the  marshal.  I  saw 
the  men  going  in  at  the  door  and 
followed  them;  did  not  see  the 
prisoner  after.  Saw  the  prison- 
ers coming  down  stairs. 

Captain  Fries  said,  when  he 
told  the  men  to  come  forward, 
that  if  he  did  get  it,  they  should 
not  be  scared;  they  must  do  as 
well  as  they  could;  he  expected 
to  get  some  stroke;  they  must 
take  care  of  themselves;  do  not 
recollect  he  said  they  should 
shoot,  he  said,  I  think,  "slay, 
strike,  or  do  as  well  as  you  can." 

The  crowd  dispersed  immedi- 
ately on  the  release  of  the  pris- 
oners. 

John  Barnett.  On  March  7  I 
aided  the  marshal  in  executing 
the  laws ;  I  arrived  at  Bethlehem, 
when  somebody  came  in,  and  said 
he  had  met  men  walking  towards 
a  tavern,  on  the  road,  about 
three  or  four  miles  from  Bethle- 
hem.     The    marshal    thought  it 


best  to  send  three  or  four  men  to 
stop  them; — John  Mohollan  and 
William  Barnett,  but  Isaac  Hat- 
sel  went,  two  Federalists  and 
two  anti-Federalists.  They  went 
and  met  them ;  I  remained  at  the 
house;  just  as  they  were  getting 
upon  their  horses  two  men  came 
with  arms;  the  marshal  talked  to 
them,  took  their  arms  away  from 
them  and  carried  them  up  stairs. 
Directly  after  five  or  six  horse- 
men came.  The  marshal  and 
Judge  Henry  asked  them  what 
they  came  there  for:  they  said, 
they  only  came  there  to  be 
Shankwyler's  bail;  Judge  Henry 
asked  them  what  they  did  with 
their  armsf  They  said  they  did 
not  mean  any  harm  with  them. 
They  got  off  their  horses,  and 
went  into  a  room  with  the  judge 
and  the  marshal.  Presently  aft- 
er, there  came  up  a  troop  of 
horse,  and  behind  two  companies 
of  riflemen.  They  formed  before 
the  door  of  the  tavern.  There 
were  about  fifty  riflemen,  and 
the  light-horse  had  their  swords 
drawn.  There  were  one  hundred 
and  forty  armed  men,  and  about 
sixteen  of  the  marshal's  posse. 

After  they  had  formed  a  line 
in  the  yard  Captain  Jarret  ar- 
rived, when  they  gave  three 
huzzas.  The  marshal  requested 
him  to  get  the  men  to  withdraw. 
He  professed  he  would.  The 
men  kept  regular  order  and  nev- 
er separated.  The  marshal  ap- 
pointed four  of  us  to  keep  the 
guard  of  the  stairs.  Fries,  the 
prisoner,  came  up  and  wanted  to 
go  up  stairs;  he  wanted  to  see 
the  marshal.  Fries  then  went  up 
and  told  the  marshal  he  was 
come  for  the  release  of  the  pris- 
oners. The  marshal  said  he 
could  not  give  them  up;  he  then 
told  the  marshal  he  would  have 
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them.  Well,  said  the  marshal, 
you  must  get  them  as  well  as  yoa 
ean;  it  was  out  of  his  power  to 
deliver  them  up;  he  dared  not 
do  it.  Fries  said  he  had  a  skirm- 
ish yesterday,  and  he  expected  to 
have  another  one  today;  ''As  for 
you,  marshal,  I  will  vouch  that 
none  of  my  men  will  hurt  you, 
but  as  for  the  other  company,  I 
will  not." 

He  returned  with  those  armed 
men.  He  had  a  sword  in  his 
hand,  I  think  it  was  in  its  scab- 
bard. Heard  them  say  they 
would  not  leave  the  ground  till 
they  had  the  prisoners.  Before 
the  prisoners  were  released,  I 
was  relieved.  When  they  made 
the  second  attempt  I  was  up 
stairs  looking  out  of  the  window. 
About  sixteen  or  eighteen  pris- 
oners were  there;  believe  there 
was  not  any  kind  Df  acquaint- 
ance or  friendship  between  Fries 
and  any  of  the  prisoners.  The 
prisoners  said  they  did  not  wish 
to  be  rescued  by  those  people; 
they  knew  none  of  those  people 
that  were  before  the  door.  If 
they  had  done  anything  wrong, 
they  said  they  were  willing  to  go 
anywhere  to  take  their  trials. 
The  minister,  and  the  Lehigh 
people  were  aU  there. 

Cross-examined.  Saw  than 
point  their  guns  towards  the 
window  often  enough.  No  vio- 
lence offered  to  any  person,  be- 
sides what  was  offered  to  the 
marshal. 

Christian  Winters.  Was  sum- 
moned March  7th  to  go  up  to 
Bethlehem;  went  accordingly; 
when  I  came  there — ^about  the 
middle  of  the  day — the  first  man 
that  I  saw  come  there  armed  was 
Keiser;  another,  think  his  name 
was  Paul,  came  with  him  to  the 
tavern;    the   marshal   went    out 


and  brought  them  into  the  house 
and  took  them  up  stairs;  was  set 
to  stand  guard  by  them. 

Christian  Ruth.  On  7th  of 
March  was  summoned  to  go  to 
Bethlehem.  About  11  o'clock  got 
to  Bethlehem;  Mr.  Eyerly  told 
me  some  men  were  coming  there 
to  rescue  the  prisoners;  after 
about  three  hours  there  came  two 
men  on  horseback,  and  had  their 
arms.  Mr.  Marshal,  myself  and 
Mr.  Philip  Sheitz  asked  them 
what  they  were  about.  They  told 
us  they  were  informed  there  were 
a  number  of  men  met  there  to- 
day, so  they  said  they  came  there 
to  see  how  they  came  on ;  did  not 
say  what  they  heard  they  were 
to  meet  for.  We  took  them  and 
put  them  into  the  house  under 
gniard,  and  took  their  arms  from 
them.    I,  Judge  MohoUan,  Major 

Bamett,  and ,  went  out  and 

met  the  party  within  a  mile  of 
Bethlehem;  did  not  know  a  sin- 
gle man  of  them;  Judge  Mohol- 
lan  and  Major  Bamett  spoke  to 
them  first ;  I  said  to  them,  "What 
in  the  world  are  you  about,  men? 
you  will  bring  yourselves  into 
great  trouble."  "If  you  do  not 
do  as  I  advise  you,  you  will  be 
sorry  for  twenty  years  after 
this;"  one  of  them  leveled  his 
gun  at  me:  said  I,  "Little  man, 
consider  what  you  are  about; 
don't  be  too  much  in  a  hurry;" 
then  some  of  his  comrades 
pushed  him  back.  Then  that 
man  halloed  out,  "March  on; 
don't  mind  this,  people;"  do  not 
know  his  name.  They  marched 
on  to  the  bridge,  and  we  stopped 
them  again.  They  then  agreed 
they  would  send  three  men  with 
us  to  the  marshal,  to  see  if  they 
could  get  the  two  prisoners  we 
took  at  first  liberated,  and  gave 
their  honor  that  none  of  them 
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should  come  over  the  bridge  with 
arms.  We  went  with  these  three 
men  to  the  tavern  at  Bethlehem. 
They  went  to  the  marshal,  and 
agreed  with  him,  and  the  two 
prisoners  were  discharged.  Wher 
these  two  men  ^were  d^chai^ged, 
we  went  to  go  back  with  them 
again;  but  when  we  came  to  the 
lower  end  of  Bethlehem,  there 
was  that  company  and  another 
coming  on,  and  there  was  no 
stopping  them  again.  The  men 
paraded  before  the  tavern  for 
two  hours.  They  had  not 
their  swords  drawn  till  they 
came  near  to  the  tavern;  then 
they  drew  their  swords,  a  great 
number  of  them.  They  told  us 
that  they  were  informed  t^at 
they  had  taken  a  number  of  pris- 
onerSy  and  that  they  would  take 
them  to  Philadelphia,  and  put 
them  in  jail  there,  and  no  bail 
would  be  taken  for  them.  We 
asked  them  what  prisoners  they 
meant  They  mentioned  one 
name  only  that  I  recollect,  which 
was  one  Shankwyler.  They  men- 
tioned they  would  not  suffer 
Shankwyler  to  be  put  to  jail  in 
Philadelphia;  they  would  give 
bail  ten  double  for  him,  or  that 
they  might  put  him  in  jail  in  our 
own  county,  and  try  him  in  our 
own  county.  Saw  one  Schwartz 
come  up  into  the  room  where  the 
marshal  was.  No  one  abused, 
threatened,  or  insulted  Mr. 
Eyerly  that  I  know  of;  heard  no 
tloeats  against  any  one. 

Colonel  Nichols.  Am  the 
marshal;  the  warrants  I  hold  in 
my  hand  were  given  to  me  with 
orders  to  go  to  Northampton 
County  to  execute  them.  I  got 
to  Nazareth  on  March  1;  next 
morning,  Mr.  Eyerly  and  my- 
self went  into  Lehigh  township 
to  serve  warrants  upon  persons 


who  had  given  their  opposition 
to  iiie  house-tax  law.  We  met 
with  no  difficulty  till  we  went  to 
the  house  of  Greoi^  Syder;  had 
a  subpoena  on  him;  he  and  his 
wife  insulted  us  very  much;  his 
wife  began  abusing  us  first,  and 
he  came  out  with  a  club,  and 
would  not  be  persuaded  to  re- 
ceive it.  At  Millarstown  went  to 
the  house  of  George  Shaeffer,  to 
serve  a  warrant  on  him,  but  he 
was  not  in  town ;  returned  to  the 
tavern  and  saw  a  number  of  peo- 
ple assembled.  Mr.  Eyerly  and 
myBeli  walked  over  to  Shank- 
wyler; many  people  ran  after  us, 
and  many  ran  past  us,  and  get- 
ting into  the  house,  filled  the 
long  room.  Near  the  house 
Shankwyler  lived,  concluded  it 
was  bad  policy  to  ask  for  him ;  as 
Col.  Balliott  knew  him,  got  him 
to  point  him  out  to  me;  observ- 
ing me,  he  withdrew  into  the 
crowd;  I  followed  and  laid  hold 
on  him  and  told  him  he  was  my 
prisoner,  in  the  name  of  the 
United  States.  He  retreated  to- 
wards his  bam;  called  out  that 
he  would  not  hurt  the  marshal, 
but  Eyerly  and  Balliott^  were 
damned  rascals;  after  this  the 
people  called  out  to  each  other 
Schlaget!  schlaget!  (strike! 
strike!)  This  seemed  to  be  the 
general  voice  of  the  people. 
David  Shaeffer  seemed  to  be  a 
prominent  character. 

Told  them  I  had  a  pair  of  pis- 
tols; I  pulled  open  my  great 
coat,  that  I  might,  if  necessary, 
get  a  ready  gripe  at  them;  they 
were  then  a  li»ttle  quiet;  they, 
however,  pulled  the  cockade  out 
of  Mr.  Balliott's  hat,  and  I  be- 
lieve would  have  done  more  vio- 
lence to  him,  had  they  dared; 
called  on  Shankwyler  to  go  with 
me  to  Bethlehem,  and  thence  to 
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Philadelphia;  he  swore  he  would 
not  submit^  be  the  consequence 
what  it  mi^t;  told  him  it  would 
ruin  his  interest  and  family;  he 
said  he  would  do  it,  if  it  was  to 
the  destruction  of  his  property, 
and  children;  he  finally  agreed 
to  meet  me  at  Bethlehem^  but 
never  promised  to  surrender 
as  prisoner.  He  spoke  a  good 
deal  about  the  stamp  act,  and  the 
house  tax;  that  seemed  to  be  the 
bone  of  contenticm;  said  he  had 
fought  against  it,  and  would  not 
submit  to  it  now;  there  were 
none  in  favor  of  those  laws  but 
Tories,  and  officers  of  govern- 
ment; told  him  that,  as  to  Tory, 
that  could  not  apply  to  me;  I 
had  had  a  share  in  the  Revolu- 
tion; I  was  as  fond  of  liberty  as 
any  of  them.  They  huzzaed  for 
liberty;  told  them  that  I  should 
join  them  in  that,  if  they  would 
huzza  for  liberty  of  the  right 
kind;  but  this  was  licentious  lib- 
erty. I  was  informed  that  the 
rescue  of  the  prisoners  at  Beth- 
lehem was  intended.  This  was 
on  March  6th;  we  got  to  Bethle- 
hem that  night;  were  informed 
the  report  was  serious,  and  that 
it  would  be  attempted  by  a  body 
of  aimed  men.  I  consulted  with 
Judge  Henry,  Mr.  Balliott,  Mr. 
Eyerly,  Mr.  Horsefield,  and  Gen- 
eral Brown.  I  then  consulted  an 
attorney,  told  him  I  was  ordered 
to  ^all  a  posse  comitattis  in  case 
of  necessity,  and  also  that  I  was 
ordered  that  they  should  not  be 
an  armed  force;  spoke  to  Judge 
Henry,  expecting  that  he  could 
call  out  armed  men,  but  he  told 
me  he  could  not,  for  he  had  re- 
ceived similar  instructions.  We 
concluded  to  call  about  twenty 
men — about  eighteen  came  in. 
About  10  or  11  two  men  rode 
into  the  yard;  one  had  a  long 


smooth  bore  gun  and  the  other  a 
rifle.  Asked  them  what  brought 
them  there :  they  seemed  to  be  at 
a  loss  for  an  answer;  one  of . 
them  said  they  came  out  on  a 
shooting  frolic;  asked  them  what 
they  meant  to  shoot:  tiiey  did 
not  know,  nor  could  they  explain 
the  object  of  their  coming;  asked 
them  what  they  meant  to  do :  one 
of  them  said  they  meant  to  do 
what  was  best  for  the  country. 
Led  them  into  the  house  and  put 
their  arms  into  the  garret. 
Shortly  after  three  horsemen, 
armed  and  in  uniform,  came  in- 
to the  yard  with  Shankwyler; 
asked  Shankwyler  if  he  was 
come  to  deliver  'himself  up,  he 
answered  no.  The  people  were 
collecting  very  fast,  and  some 
perscms  mentioned  that  there 
was  an  armed  force  down  by  the 
bridge.  A  few  men  were  sent  to 
speak  to  them,  and  warn  them 
of  the  danger  they  were  in,  if 
they  persisted;  in  a  little  tune 
they  returned  with  three  of  their 
force,  as  a  deputation  to  speak 
to  me;  they  said  they  (wanted  to 
prevent  my  taking  the  prisoners 
to  Philadelphia;  told  them  they 
had  much  better  go  back,  and  tell 
the  people  to  go  to  their  respec- 
tive homes.  I  gave  them  up 
then,  and  their  guns  were  given 
up  to  them.  A  short  time  after- 
ward we  observed  that  they  were 
coming  up  in  force,  up  the 
street,  Mr.  MohoUan  riding  with 
the  foremost  of  them,  and  speak- 
ing to  them :  the  horsemen,  such 
as  had  swords,  had  them  drawn: 
the  infantry  marched  with 
trailed  arms.  The  prisoner  was 
at  the  head  of  the  infantry,  with 
his  sword  drawn.  They  were  all 
etrangeiB  to  me;  told  them  the 
consequences  of  their  attempt- 
ing to  rescue  tiie  prisoners;  that 
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things  of  this  kind  would  be  se- 
verely punished  by  the  govern- 
ment; that  it  would  be  consid- 
ered a  high  offense,  and  that  ev- 
ery insult  offered  to  me,  would 
be  an  insult  to  the  United  States. 
Had  a  good  deal  of  conversation 
with  prisoner  at  the  bar,  without 
knowing  that  he  was  Captain 
Fries,  till  he  made  himself  known 
to  me;  remonstrated  strongly 
against  the  measures,  told  them 
the  consequence,  but  they  seemed 
regardless  of  it,  and  seemed  de- 
termined that  I  should  give 
them  up. 

During  this  conversation,  he 
was  without  his  sword;  he  de- 
manded of  me  the  prisoners;  I 
refused  to  give  them  up,  and  told 
him  the  consequences  of  his  de- 
mands; that  he  and  those  about 
him  would  be  severely  punished 
for  this  conduct,  that  he  would 
surely  be  hanged.  He  said  they 
could  not  be  punished;  that  the 
government  were  not  strong 
enough  to  hang  him,  for  that  if 
the  troops  were  brought  out, 
they  would  join  him. 

His  reason  was,  that  he  wai 
opposed  to  those  laws — ^the  alien 
law,  the  stamp  act,  and  the 
house-tax  law;  and  said  they 
were  unconstitutional.  He  also 
spoke  of  bringing  people 
charged  with  crimes  to  Phila- 
delphia to  be  tried  as  an  oppres- 
sive thing;  they  had  no  objec- 
tion, he  said,  to  be  tried  in  their 
own  courts,  and  by  their  own 
people.  Told  him  I  was  com- 
manded to  bring  him  to  Phila- 
delphia; he  insisted  upon  having 
them.  He  then  went  and  talked 
to  his  people,  and  came  to  me 
again.  He  told  me  that  if  I  did 
not  give  them  up,  he  would  not 
answer  for  the  consequences; 
that  he  would  not  hurt  me;  he 


was  the  oldest  captain  in  the 
rank,  but  he  would  not  answer 
for  them  that  were  with  me. 
Captain  Jarrett  came  in  and 
there  was  much  noise  and  huzza- 
ing. I  was  told  that  this  noise 
was  on  account  of  the  arrival  of 
Captain  Jarrett;  he  had  a  pair 
of  pistols  in  his  hand.  He 
showed  me  that  he  had  entered 
into  recognizance  for  his  appear- 
ance; begged  him  to  use  his  in- 
fluence in  persuading  the  people 
to  disperse,  and  go  to  their  re- 
spective homes,  and  told  him 
what  would  be  the  consequence 
if  they  did  not.  His  answer  was 
that  he  had  no  influence;  that 
he  could  do  notiiing.  I  con- 
sulted with  Judge  Henry  and 
others,  what  was  best  to  be 
done;  it  seemed  to  be  their  opin- 
ion that  I  had  better  submit,  and 
give  up  the  prisoners;  told  them 
I  would  not  do  it;  would  imme- 
diately march  the  prisoners  to 
Philadelphia,  and  if  the  armed 
mob  thought  proper  to  take  them 
from  me,  they  might;  it  would 
then  be  their  act,  and  not  mine; 
I  went  to  them  and  told  them  to 
prepare  for  march  immediately, 
for  that  we  would  set  off  to  Phil- 
adelphia. The  Lehigh  prison- 
ers said  they  would  not  do  so, 
they  would  not  expose  them- 
selves to  so  much  danger;  but  if 
I  would  suffer  them  to  go  to 
their  homes,  they  would  meet  me 
in  Philadelphia  on  the  Monday 
or  Tuesday  following.  Met  Mr. 
Fries  about  the  foot  of  the  stairs, 
he  still  persisted  in  his  demand 
of  the  prisoners,  that  I  must  ^ve 
them  up. 

Cross-examined.  Do  not  think 
he  had  a  sword  at  that  moment. 
A  person  I  did  not  know  told  me 
that  if  I  did  not  give  them  up,  I 
should  not  be  hurt,  but  the  lives 
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of  Balliott,  Eyerly  and  Henry 
were  in  danger.  Did  not  like  to 
expose  the  lives  of  those  men,  so 
I  gave  up  the  priscmers.  Fii^ 
came  in  directly,  and  said  I  had 
not  given  up  Ireman,  the  minis- 
ter; told  hun  I  had.  He  then 
mounted  and  went  off.  Did  ap- 
prehend that  the  lives  of  those 
gentlemen  would  be  in  danger  if 
I  refused  the  prisoners. 

Philip  Schlaugh.  At  Bethle- 
hem, March  7th,  the  first  I  saw 
was  Fries  in  the  entry  of  the 
house,  where  he  was  speaking 
loud.  Inquired  who  that  was; 
they  said  it  was  Captain  Fries. 
He  said  they  who  were  the  great- 
est Tories  in  the  last  war,  were 
the  head  leaders  now;  he  went 
up  to  the  marshal,  and  when  he 
came  out  again,  he  went  up  to 
his  company,  and  told  them, 
'Well,  brothers,  I  went  up  to 
the  marshal,  and  asked  him 
about  the  prisoners,  and  told  him 
I  would  have  the  prisoners,  but 
the  marshal  told  me  he  dare  not 
give  them  up  willingly;  I  'tell 
you,  brothers,  we  have  to  pass 
four  or  five  sentries,  but  I  beg 
you  not  to  fire  first  on  them,  till 
they  first  fire  upon  us;  I  shall 
be  the  foremost  man;  I  shall  go 
on  before  you,  and  I  expect  I 
shall  get  the  first  blow."  Mr. 
MoholUn  and  others  begged 
him  that  he  would  not  go  on  in 
this  matter;  they  would  rather 
go  and  speak  to  the  marshal  that 
be  should  deliver  up  the  prison- 
ers wilKngly,  if  they  would  ab- 
solutely have  them. 

The  men,  when  he  told  them 
this,  foUowed  him.  He  said  to 
them,  '^ou  must  not  fire  first; 
but  if  they  do  fire  upon  you, 
then  I  will  order  you  to  fire  too, 
and  help  yourselves  as  well  as 
yon  ean."    Did  not  wait  till  the 


prisoners  were  released,  when  I 
heard  this,  thought  there  was  go- 
ing to  be  warm  work,  so  rode  off 
to  Easton  as  fast  as  I  could. 

Joseph  Horsefield.  live  in 
Bethlehem;  am  a  justice  of  the 
peace;  was  there  on  March  7th. 
Shortly  before  the  last  general 
election,  the  spirit  of  discontent 
and  opposition  was  felt  in  the 
county  of  Northampton;  differ- 
ent meetings  called  in  different 
parts  of  the  county  and  resolu- 
tions were  passed ;  among  others, 
one  was  that  petitions  should  bo 
formed  to  obtain  a  repeal  of  the 
alien  and  sedition  laws,  and  the 
land-tax  act.  The  Germans  freely 
paid  a  five-penny  bit  for  a  copy, 
though  they  love  their  money  so 
well.  On  election  day  the  spirit 
of  opposition  against  the  meas- 
ures of  government  was  so  uni- 
varsal,  that  a  friend  of  govern- 
ment, by  saying  one  word  in  fa- 
vor of  it,  was  ready  to  "be 
abused;  it  was  so  in  every  elec- 
tion district  in  the  county;  and 
the  county  in  general  gloried 
that  they  had  gained  the  day. 

The  marshal  arrived  at  Bethle- 
hem about  March  3d.  He  went 
to  Nazareth,  and  returned  again 
about  the  5th,  telling  me  he  had 
summoned  a  number  of  persons 
in  Lehigh  township,  and  that 
they  were  to  be  at  Bethlehem  on 
the  7th.  On  the  7th  I  went  up 
to  town,  when  he  told  me  that 
he  expected  there  would  be  some 
disturbance  that  day,  and  also 
told  me  that  he  had  issued  sum- 
monses for  the  posse  comitatus. 
Between  10  and  11  the  posse 
came;  fourteen  in  number. 
About  half  past  eleven,  two  men 
arrived  at  Bethlehem  armed, 
from  that  quarter;  they  were 
disarmed,  and  sent  up  stairs  into 
a  room;  about  the  same  time  a 
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nmnber  of  persons  arrived  from 
Lehigh  township,  who  were  also 
sent  up  stairs  by  the  marshal  in 
a  room  by  themselves;  they  were 
about  eleven  in  number.  Was 
present  when  Mr.  Eyerly  spoke 
to  these  prisoners,  telling  them 
that  an  armed  force  was  formed 
with  intention  to  rescue  them; 
the  prisoners  answered  that  they 
by  no  means  wished  it ;  that  they 
would  submit  to  go  with  the 
marshal,  rather  than  be  rescued. 
In  about  an  hour  saw  riding  into 
the  yard  a  number  of  horsemen, 
besides  some  footmen;  went 
down  and  asked  one  of  them 
what  was  his  name;  he  answered 
Daniel  Shaeffer.  He  had  a 
sword  at  his  side,  and  two  pis- 
tols; next  to  him  on  horseback 
was  Henry  Shankwyler;  next  to 
him  was  Philip  Daesch;  also 
John  Dillinger  and  Jacob  Cline, 
not  in  unifonn,  but  with  swords 
in  the  scabbard;  asked  them 
what  they  wanted.  Dillinger 
said  that  yesterday  the  marshal 
had  taken  Shankwyler  and  some 
other  of  their  neighbors  prison- 
ers; that  they  were  come  to  see 
Shankwyler's  partner  (accuser). 
Dillinger  said  he  thought  it  was 
not  right  that  he  should  be  taken 
to  Philadelphia.  The  marshal 
said  that  the  judge  had  ordered 
it  so;  told  him  I  thought  they 
were  in  a  very  critical  and  dan- 
gerous situation;  that  the  Unitt^d 
States  in  less  than  twenty  days 
could  muster  10,000  men,  which 
power  I  thought  they  could  not 
withstand,  and  that  it  was  best 
for  them  to  surrender  the  pris- 
oners to  the  marshal,  and  go 
home.  They  said  that  Shank- 
vr^ler  and  the  others  were  their 
neighbors,  and  that  they  would 
wait  and  see  what  should  become 
of  them.    After  dinner  the  peo- 


ple collected  very  fast,  and  Dil- 
linger began  again  to  speak  in 
behalf  of  Shankwyler.  The 
marshal  told  him  it  could  not  be 
otherwise,  go  he  must;  Shank- 
wyler answered  that  he  had  a 
family  to  take  care  of,  and  liiat 
he  would  not  go.  Saw  a  great 
number  of  armed  people  round 
the  house,  I  think  one  hundred 
and  twenty  or  thirty,  and  about 
two  hundred  and  fifty  unarmed; 
suggested  to  the  marshal  that  I 
doubted  whether  he  would  suc- 
ceed in  taking  off  the  prisoners, 
that  nothing  should  satisfy  them 
but  the  delivery  of  the  prison- 
ers; walked  doiwn  stairs,  and 
there  saw  men  armed,  pressing 
in ;  heard  two  men  say  if  Henry, 
and  that  damned  Eyerly,  and 
that  damned  pot-gutted  Balliott 
were  there,  they  would  tear  them 
to  pieces;  proceeded  up  stairs 
and  desired  Mr.  Levering  (the 
tavern-keeper)  to  close  the  bar^ 
thinking  there  was  madness 
enough  without  stimulating  it, 
which  was  done.  Desired  the 
marshal  not  to  protract  the  deliv- 
ery of  the  prisoners  to  tihe  law. 
Mr.  MohoUan  and  several  others 
there  pushed  them  back,  but  just 
then  I  heard  some  of  the  officers 
say,  ''Boys,  in  the  ranks  I  in  the 
ranks !" 

I  begged  the  marshal,  for 
God's  sake,  to  deliver  up  those 
men  up  stairs,  for  the  rescue  was 
perfect,  in  my  opinion;  the  dos- 
ing of  the  men  would  be  only 
butchering,  and  I  had  no  doubt 
the  government  of  the  United 
States  would  not  let  its  dignity 
be  trampled  upon  in  this  way. 
The  marshal  still  continued  to 
hesitate.  By  this  time  a  number 
of  persons  had  got  into  the 
house,  adorned  with  large  three- 
colored  French  cockades;  woi&ed 
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my  way  down  stairs  agaiiii  in 
order  to  be  ready  for  a  jump. 
By  this  time  the  prisoners  were 
ddivered.  After  the  prisoners 
were  gone  about  ten  minutes, 
there  was  not  a  single  armed 
man  in,  or  about  the  house ;  nev- 
er saw  the  prisoner  till  I  came 
down  to  this  place,  but  frequent- 
ly heard  die  name  of  Captain 
Fries  called. 

John  MohoUan  (after,  de- 
scribing the  preliminary  pro- 
ceedings). Having  met  with 
those  horsemen  before  we  came 
back  to  the  bridge,  we  returned 
with  them,  and  all  made  a  halt 
in  the  yard;  spoke  all  I  could  to 
dissuade  them  from  their  pur- 
pose, but  all  to  no  purpose;  had 
no  answer  I  could  understand, 
for  they  generally  spoke  in  Ger- 
man or  broken  English;  under- 
stood, generaUy,  they  wanted  the 
prisoners,  that  they  wished  to 
give  in  security,  and  let  them  be 
tried  in  the  bounty;  that  if  they 
had  done  anything  that  was 
wrong,  it  was  right  they  should 
suffer,  but  that  it  was  not  right 
to  take  them  to  Philadelphia. 
Heard  Major  Bamett  say  th^, 
who  interpreted  what  they  said 
in  German..  Saw  a  person  I  un- 
derstood to  be  Captain  Fries, 
and  the  marshal  talking;  believe 
it  was  the  prisoner  at  the  bar. 
The  marshal  said  that  they  were 
not  doing  right,  and  that  they 
must  suffer;  he  made  a  demand 
of  the  prisoners,  but  that  he 
should  not  be  hurt;  that  he 
would  be  answerable  for  himself 
and  the  company,  that  none  of 
his  men  should  hurt  him  that 
day,  but  that  he  would  not  be 
answerable  for  any  others  that 
did  not  belong  to  his  company. 

Jacob  Eyerly.     Was  out  with 
the  marshal  the  day  before,  when 


he  served  the  process.  As  we 
heard  that  the  rescue  was  in- 
tended, it  was  agreed  to  send  ex- 
press to  Easton  to  obtain  the 
posse  to  aid  him.  It  was  agreed 
to  take  the  prisoners,  who  had 
surrendered,  up  stairs  and  to 
send  the  deputation  to  meet  the 
armed  men ;  saw  those  three  men 
come  with  Shankwyler;  did  not 
hear  what  passed,  but  saw  Mr. 
Horsefield  and  Judge  Henry  go 
to  them.  Some  time  afterwards 
saw  an  armed  force  coming  in,  a 
great  many  on  horseback,  and 
many  footmen  with  muskets  on 
their  shoulders;  the  marshal 
came  up  stairs  and  said  that  they 
were  determined  to  have  the  pris- 
oners, and  he  believed  that  Mr. 
Balliott  and  myself  would  be  in 
danger  of  our  lives  if  we  went 
out  of  the  house,  and  then  de- 
sired me  to  undertake  to  guard 
the  stairs,  and  told  me  to  give 
orders  that  if  anybody  would 
come  up  with  force,  they  should 
shoot  them;  looked  out  of  the 
window  and  saw  a  company  of 
riflemen,  all  with  three-colored 
cockades,  marching  Indian  file 
round  the  house;  there  were  for- 
ty-two in  that  company;  a  per- 
son told  me  they  were  pointing 
their  guns  up  to  the  window,  and 
he  was  sure  it  was  dangerous  for 
me  to  show  myself  at  the  win- 
dow. If  I  had  gone  to  any  place 
where  they  could  have  done  it, 
they  would  have  shot  me;  be- 
cause the  people  in  general  ap- 
peared to  be  in  such  a  rage  that 
there  was  no  reason  in  them. 

I  heard  a  terrible  huzza  and 
saw  Captain  Jarrett  had .  ar- 
rived; had  his  pistols  in  his  hand, 
and  was  walking  up  toward  the 
stairs ;  had  received  a  letter  from 
Mr.  Hawle,  attorney  of  the  dis- 
trict, that  Mr.  Jarrett  had  sur- 
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rendered  himself  and  given  bail, 
and  that  he  declared  be  was  a 
strong  friend  to  government;  I 
said  to  him,  ''If  you  are  a  friend 
to  government,  as  you  profess  to 
be,  you  ought  to  go  down  and 
teU  your  people  to  desist,"  to 
which  he  made  no  reply;  did  not 
see  anything  more  till  t^e  pris- 
oners were  released;  saw  Mr. 
Fries  speaking  with  the  marshal, 
shortly  after  the  prisoners  were 
requested  to  go  down;  but  the 
minister,  staying  a  little  while 
up  in  the  room,  there  was  a  call 
made  for  him  particularly,  and 
I  went  and  requested  him  'to  go 
down.  Shortly  after,  the  armed 
men  'went  off;  saw  Mr.  Jarrett 
parading  his  Hght  horse  in  rank 
before  the  door;  he  gave  orders 
to  march,  and  they  went  off. 

Was  one  of  the  commissioners 
for  assessing  houses,  and  for  lay- 
ing a  direct  tax;  got  suitable 
characters  to  serve  as  assessors 
in  Wayne  and  Luzerne ;  found  no 
difficulties  whatever;  in  North- 
ampton county  was  not  so  suc- 
cessful ;  had  received  information 
from  a  gentleman  in  Philadel- 
phia (Mr.  Chapman)  that  he  had 
traveled  through  a  great  part  of 
Northampton  county,  and  that  in 
every  tavern  where  he  stopped, 
this  tax  law  was  the  general  topic 
of  conversation,  and  that  great 
pains  were  taken  to  find  out  who 
the  persons  were  that  were 
friends  of  the  government  so 
much  as  to  be  assessors,  in  order 
to  persuade  them  not  to  accept  of 
the  appointment;  found  it  was 
the  case. 

Appointed  a  meeting  of  the  as- 
sesoTs  of  the  third  district  of  Na- 
zareth, on  3d  Thursday  in  No- 
vember; two  of  them  did  not  at- 
tend, and  some  of  the  others  who 
did  attend  begged  to  be  excused 


frcmi  serving;  that  the  people  in 
their  different  Itownships  were 
very  much  opposed  to  the  law; 
that  they  thought  it  was  danger- 
ous for  them  to  accept  of  it  The 
next  day  met  the  assessors  of  the 
second  district  at  Allentown,  all 
attended  but  one;  had  the  same 
difficulty  there  as  at  the  other 
place;  had  seen  Mr.  Keame,  the 
assessor  appointed  at  Easton;  he 
told  me  that  it  would  not  suit 
him  to  accept  of  it;  requested 
him  to  name  some  suitable  per- 
son. He  mentioned  Jacob  Sny- 
der, and  told  me  he  would  notify 
Mr.  Snyder  to  meet  me  with  the 
rest;  two  of  the  assessors  did  not 
appear,  and  one  from  Hamilton 
did  not  appear  willing  io  accept 
of  it,  but  after  a  great  deal  of 
explaining  and  persuading  be 
was  prevailed  upon ;  Snyder  told 
me  he  had  received  his  notice, 
and  that  he  was  willing  to  accept 
it;  that  the  people  were  very 
much  opposed  to  the  law,  and  he 
did  not  very  well  understand  it 
himself;  but  he  thought  he  would 
endeavor  to  get  some  informa- 
tion; and  that  when  he  came 
there,  the  information  he  re- 
ceived was  such,  that  he  was  de- 
termined to  go  after  me,  and  ac- 
cept the  appointment,  for  he  had 
been  wrong  informed  about  the 
law.  At  Wayne  county  I  had  no 
difficulty,  except  that  one  asses- 
sor told  me  that  he  was  persuaded 
with  difficulty  to  accept  of  the 
appointment;  the  assessor  from 
Hamilton  township  (Nicholas 
Michael)  told  me  that  he  had 
been  obliged  to  fly  from  his  house 
in  the  night  to  save  his  life,  and 
begged  of  me  to  accept  of  his 
resignation ;  told  him  I  conld  not 
accept  of  it,  but  that  I  would  see 
perfect  justice  done.  Next  morn- 
ing he  came  to  me  and  begged 
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me,  "Mr.  Eyerly,  for  Ood's  sake, 
put  me  to  jail,  so  that  I  may  be 
secure  of  my  life,  for  if  I  inform 
against  these  people  I  and  my 
family  shall  be  ruined."  At  Ham- 
ilton township  there  were  sixty 
or  seventy  persons  assembled, 
some  in  uniforms;  their  arms 
were  behind  the  door  at  the  house 
of  Mr.  Hellers.  I  told  them  that 
I  was  come  as  their  friend,  and 
without  any  design  of  taking  the 
least  advantage  of  their  conduct 
in  opposing  the  assessors;  that  I 
had  come  to  read  the  law  to  them 
and  explain  it.  Pointed  out  the 
impositions  practiced  on  them. 
Mr.  Henry  assisted  me  as  much 
as  he  could,  but  all  to  very  little 
purpose.  The  assessor  again 
begged  me,  for  God's  sake,  to  ac- 
cept of  his  resignation.  I  pro- 
posed that  they  elect  their  own 
assessor  themselves;  they  would 
do  no  Buch  thing,  for,  said  they, 
"If  we  do  this,  we  at  once  ac- 
knowledge that  we  will  submit  to 
t^e  laws;  and  that  is  what  we 
won't  do."  We  requested  by  a 
friend  not  to  go  to  Upper  Mil- 
ford,  for  the  people  were  so  vio- 
lent that  I  should  certainly  be 
killed;  replied  that  I  would  go; 
I  was  not  afraid  of  any  of  them; 
took  Mr.  Henry  along  with  me; 
found  about  sixty  or  seventy  per- 
sons collected  at  the  house  of 
John  Schymer;  about  twenty  of 
them  had  French  cockades  in 
their  hats,  red,  blue  and  white.  I 
then  asked  them  whether  the  gen- 
eral opposition  was  not  on  ac- 
count of  the  stamp  tax,  and  the 
house  tax;  they  said  yes;  told 
them  there  "was  not  a  word  in 
this  petition  against  the  stamp 
act;  they  seemed  to  be  altogether 
satisfied,  and  said  that  they  had 
been  made  to  believe  it  was ;  went 
into  the  next  room,  where  the 


people  collected;  some  of  them 
appeared  to  be  extremely  violent 
and  very  abusive;  told  them  I 
had  come  there  as  a  friend  to  in- 
form them  of  the  law;  read  the 
law  to  them,  and  explained  it  in 
the  GFerman  language,  and  told 
them  it  was  their  duty  to  submit 
to  it.  George  Shaeffer  jumped  up 
before  me,  and  said,  "Mr.  Eyer- 
ly, it  is  no  law;"  I  told  them 
that  if  they  did  not  believe  me, 
they  might  inquire  of  Squire 
Schymer  whether  it  was  or  not. 
Mr.  Schymer  told  them  it  was  a 
law;  upon  which  Shaeffer  re- 
plied, "admitting  it  is  a  law,  we 
will  not  submit  to  it."  He 
further  said,  "Here  I  am,  take 
me  to  jail ;  but  you  shall  see  how 
far  you  will  bring  me."  Upon 
which  a  great  many  of  them 
jumped  up  and  said,  '*Yes,  by 
God,  if  they  shall  only  attempt 
to  take  any  one  to  jail,  we  would 
soon  have  him  out  again."  Some 
of  them  made  use  of  very  abus- 
ive language  against  the  assessor, 
calling  him  a  Tory  rascal  and  the 
like.  I  proposed  to  them  they 
should  elect  one;  some  of  them 
said:  "We  will  do  no  such 
thing;  if  we  do,  we  at  once  ac- 
knowledge that  we  submit  to  the 
law,  and  that  is  what  we  will 
not." 

An  assessor  (John  Roming), 
told  me  that  the  people  were  so 
violent  that  he  would  not  go  upon 
his  duties  if  anybody  would  give 
him  500  pounds;  if  he  did,  he 
miist  run  the  risk  of  losing  his 
life. 

The  laws  were  executed  in 
those  four  townships  only  since 
the  troops  have  been  there.  All 
in  the  township  opposed  the  exe- 
cution of  the  law  except  three  or 
four. 

In  March  last  the  marshal  had 
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process  against  persons  in  North- 
ampton eonnty;  went  with  him 
first  to  Lehigh  where  he  served 
process  without  difficulty;  then 
to  Bethlehem  and  Emaus;  in  a 
house  of  George  Snyder  we  were 
sworn  at  and  abused  by  him;  he 
had  a  large  dub  in  his  hand; 
called  us  rascals,  highway  rob- 
bers and  the  like;  the  marshal 
told  him  he  only  had  a  subpoena 
to  appear  at  Philadelphia  to  give 
testimony;  to  which  he  answered 
in  German,  he  would  be  damned 
if  he  would  go.  Then  went  to 
Shankwyler's,  where  there  were 
fifty  assembled  in  the  room.  Not 
knowing  Shankwyler,  Mr.  Bal- 
liott  pointed  him  out,  and  the 
marshal  took  him;  the  crowd 
closed  upon  us,  and  abused  us, 
and  in  a  very  menacing  manner 
accompanied  with  an  almost  uni- 
versal cry  of  "Strike!  strike! 
strike!''  The  marshal  was  per- 
suading Shankwyler  to  submit, 
telling  him  the  consequence  of 
opposition;  he  at  first  declared 
he  would  not,  hut  at  length  said 
he  would  do  as  Jarrett  did.  Some 
of  the  people  said,  if  Shankwyler 
was  to  be  taken  out  of  his  house, 
they  would  fight  as  long  as  they 
had  a  drop  of  blood  in  tfaelr 
bodies.  The  marshal  turned  to 
the  crowd  and  told  them  that  Mr. 
Balliott  and  myself  were  under 
his  protection;  one  of  the  per- 
sons present  tore  the  cockade 
from  Mr.  Balliott's  hat;  Shank- 
wyler promised  to  meet  the  mar- 
shal at  Bethlehem;  remained 
while  he  served  the  process  at 
Mr.  Irexler*s,  there  we  first  re- 
ceived information  that  an  at- 
tempt would  be  made  next  day  to 
rescue  the  prisoners;  arrived  at 
Bethlehem  that  evening,  6th 
March,  and  then  the  occurrences 


happened  of  which  I  have  given 
testimony. 

Samuel  Toon,  (The  testimony 
of  this  witness  was  in  entire  ac- 
cordance with  the  two  immediate- 
ly preceding.) 

Andrew  Shiffert,  Was  one  of 
the  anoed  party  that  went  to 
Bethl^em  on  seventh  March,  be- 
longed to  Jarrett's  company.  I 
was  informed  by  John  Hoover 
that  all  the  light-horse  were  to 
meet  at  Martin  Bitter's  at  ten  in 
the  morning;  went  to  Bitter's; 
was  told  that  they  were  going  to 
Bethlehem  to  release  the  prison- 
ers from  the  marshal;  told  them 
they  would  find  what  would  be 
the  consequences.  The  others 
said  if  they  got  the  prisoners 
clear  that  day,  there  would  be 
nothing  done;  it  would  be  all 
over;  that  if  the  soldiers  came 
with  arms  against  them,  it  would 
be  aU  at  an  end;  wanted  to  go 
home,  but  they  would  not  let  me, 
telling  me  that  Fogle  would  be  at 
Guise's  tavern,  I  agreed  to  go  so 
far  with  them.  Coming  there, 
Fogle  was  not  there,  and  I  and 
Samuel  Toon  wanted  to  go  home, 
for  there  were  no  officers  there. 
They  agreed  to  choose  an  officer, 
when  the  choice  fell  upon  me; 
told  them  I  would  not  go  with 
them  without  they  would  obey  my 
orders,  and  not  say  any  more 
about  taking  the  prisoners  from 
the  marshal.  They  professed  to 
do  so;  we  proceeded  to  within 
half  a  mile  of  the  bridge;  were 
met  by  four  gentlemen  from 
Bethlehem,  and. as  they  repeated 
that  they  would  have  the  pris- 
oners, I  said  I  would  have  no 
more  to  do  with  them;  then  went 
into  Bethlehem;  did  not  go  with 
them.  When  I  got  to  Bethl^em 
was  informed  that  they  had  got 
the  prisoners  out. 
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John  DiUinger.  It  was  ra- 
mored  in  my  neighborhood  that 
the  marshal  was  coming  np  to  ar- 
rest some  persons;  that  they 
were  to  be  taken  to  Philadelphia. 

It  was  said  that  if  any  person 
was  to  be  arrested  innocently,  it 
wonld  be  very  hard  for  such  a 
man,  and  he  ought  not  to  be  suf- 
fered to  suffer;  that  scHnebody 
had  sworn  against  Shankwyler 
that  he  had  two  pistols  and  a 
sword  on  his  table,  and  that  he 
had  sworn  that  if  the  assessors 
should  come,  he  would  shoot 
them. 

WiUiam  Thomas.  On  fifth 
March  we  heard  tiiat  the  asses- 
sors were  going  round  to  assess 
the  houses  in  Bucks  county. 

On  the  sixth  I  met  Capt.  Kou- 
der;  he  told  me  I  must  come 
down  to  the  miU,  that  his  com- 
pany was  assembling  there.  When 
we  got  there,  several  were  met; 
part  of  them  were  armed.  We 
went  to  Jacob  Fries'  tavern; 
there  were  many  more  people,  I 
think  about  thirty.  Two  horse- 
men were  sent  to  see  if  they 
could  find  the  assessors,  and  bring 
them  to  Quaker  town,  or  to  Jacob 
Pries'  tavern ;  then  the  order  was 
for  the  company  to  go  to  Quaker 
town.  A  great  many  were 
armed,  many  who  were  not,  had 
clubs.  There  was  a  drum  and 
fife  when  we  were  at  Quaker 
town.  We  all  stood  in  a  rank, 
and  fired  off,  and  hallooed  huzza. 
Soon  after  the  assessors  came 
along.  They  were  Esquire 
Foi^e,  John  Rodrick  and  Ce- 
phas Childs;  was  at  Zeller's  when 
they  came  along,  and  they  all  be- 
gan to  run  out  of  the  tavern. 
When  I  came  out,  they  had 
Fouike  by  his  horse's  bridle,  and 
him  by  one  leg,  and  they  told 
him  to  get  off.    Captain  Kouder 


had  hold  of  him ;  l^en  John  Fries 
came  up  and  told  him  to  get  off. 
Fries  told  Fouike  to  get  off;  he 
wanted  to  speak  to  him;  Jacob 
and  John  Hoover  told  them  they 
should  not  abuse  the  man;  he 
would  get  off  without.  They  went 
into  lihe  tavern  together.  John 
Fries  told  him  that  he  had  fore- 
warned them  yesterday  not  to  as- 
sess the  houses,  and  yet  they  had 
come  today  again ;  told  him  that 
he  should  show  his  writings,  what 
he  had  done  in  the  township. 
John  Fries  read  them,  and  gave 
them  to  him  back  again.  Childs, 
the  other  assessor,  was  sitting  on 
the  table  with  five  or  six  about 
him;  told  him  that  they  should 
not  abuse  him,  for  I  used  to  know 
him,  but  they  told  him  he  should 
not  have  gone  about  When  they 
had  forewarned  ^^fn  the  day  be- 
fore, and  they  made  him  promise 
that  he  would  not  come  again  till 
further  orders — till  they  knew 
how  the  law  was;  they  thought 
they  had  as  fit  men  in  their  town- 
ship as  what  he  was,  and  they 
wished  to  choose  a  man  in  the 
same  township,  if  they  must  have 
it  done.  A  traveling  man  named 
Captain  Seaborn  was  there, 
drunk;  some  of  them  asked  him 
whether  he  was  for  liberty  or 
government ;  he  said  government ; 
some  one  said  if  he  said  that 
again,  he  should  be  whipped. 
They  were  all  pretty  well  drunk. 
I  do  not  recollect  ever  seeing 
Fries  drunk;  Kouder  was,  and 
so  might  Fries,  for  what  I  know; 
but  I  had  known  him  some  time, 
and  knew  he  was  a  sober  man. 
They  talked  of  Tories  and 
stamplers;  Fouike  was  one  they 
called  a  Tory,  and  so  were  sev- 
eral others. 

Next  morning  went  to  Marks' 
tavern.    John  Fries  liad  the  com- 
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znand.  We  met  young  Marks; 
he  said  it  was  not  worth  while  to 
go  to  Millars  town,  that  the  pris- 
oners were  up  at  Bethlehem,  and 
that  the  Northampton  people  and 
the  light  horse  had  all  gone  there. 
Some  were  for  going  hack  again; 
some,  as  they  had  come  so  far, 
was  for  going  up  to  Bethlehem, 
to  see  what  was  going  on  there; 
80  we  went  on.  Old  Marks  and 
John  Fries  said  so;  stopped  at 
Hitters;  there  was  a  liberty  pole 
there.  Then  we  went  on  to 
Bethlehem.  When  we  came  to 
the  bridge,  they  said  they  could 
not  get  over,  the  bridge  was  shut; 
John  Fries  rode  up,  and  asked 
whether  they  required  toll  or  not ; 
they  said — Yes.  Then  he  told 
them  to  count  his  men,  and  told 
us  to  follow  him. 

Do  not  know  who  paid  the  toll; 
we  did  not.  When  we  got  over 
the  bridge,  two  men  met  us,  and 
said  we  should  not  hurt  them; 
Fries  told  them  that  he  should 
hurt  nobody  without  they  hurt 
him  first.  Then  Judge  MohoUau 
came  and  spoke  with  him ;  do  not 
know  what  either  he  or  Fries  said. 
When  we  got  up  to  the  tavern  at 
Bethlehem,  the  w'hole  of  Staeler's 
rifle  company  were  there.  They 
wanted  one  to  go  up  and  talk 
with  the  marshal,  and  they  from 
Bucks  and  Northampton  said 
John  Fries  was  more  fit  to  go  up 
than  e'er  a  man  that  was  there. 
Then  John  Fries  and  one  Hoover 
went  up  stairs.  After  a  while 
Hoover  came  down ;  Fries  stayed 
up ;  when  he  came  down,  he  kept 
dashing  and  swearing,  and  said 
force  should  do;  give  him  nine 
or  ten  of  the  best  riflemen  in  the 
company,  and  he  would  storm  the 
house ;  a  great  many  of  them  told 
him  he  should  not  do  it;  he 
said  he  would.     Jacob  Hoover, 


Mitchel  and  Mr.  Mohollan  en- 
deavored to  keep  him  off.  Fries, 
when  he  came  down  stairs, 
fetched  some  writing  down  with 
him,  that  he  got  from  the  mar- 
shal, which  he  read  to  the  com- 
pany. He  said  the  marshal 
dared  not  give  up  the  prisoners, 
and  therefore  that  they  would 
take  them  by  force  of  arms;  he 
asked,  "What  shall  we  do  now — 
take  them  by  force  of  arms  or 
how  V  Several  of  them  said,  since 
they  came  so  far  they  would  have 
them.  Frederick  Henry  said, 
since  they  were  come  so  far,  it 
was  a  damned  shame  not  to  have 
them.  Then  Fries  went  up  stairs 
again,  and  said  he  would  go  and 
talk  to  them  once  more.  When 
he  came  down  again,  he  said  that 
the  marshal  dared  not  give  them 
up,  without  tSiey  took  them  by 
force  of  arms.  They  then  told 
him  that  he  should  go  and  do 
something  pretty  soon,  for  it  was 
getting  late.  Some  said  it  was 
better  to  let  Fries  have  the  whole 
command  of  all  the  men.  Fries 
said :  "For  God's  sake,  don't  fire 
boys,  till  I  am  fired  upon  first;" 
he  said  this  three  or  four  times 
over.  He  went  up  and  talked  to 
the  marshal  about  half  way  up 
stairs.  Henry  told  me  Fries  was 
telling  the  marshal  that  if  he  did 
not  give  up  the  prisoners,  they 
would  fire  on  them,  so  that  they 
^ould  not  see  each  other  for 
smoke.  After  that,  the  door  was 
opened,  and  I  saw  some  of  them 
come  down.  Fries  said  he  was 
glad  Hoover  did  not  go  in  along 
with  him,  because  he  was  too 
much  of  a  fool;  he  thought  this 
would  not  have  done  so  well  as  it 
did;  he  did  not  want  him  there. 
We  retired  from  Bethlehem  alto- 
gether when  we  had  got  the  pris- 
oners. Fries  went  to  the  minister 
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after  he  was  released,  in  another 
room ;  he  pulled  off  his  hat  to  the 
minister,  and  told  him  he  must 
thank  him  that  he  had  got  out; 
he  said  he  was  out,  but  he  could 
not  thank  him,  for  aU. 

George  Mitchel.  Keep  a  tav- 
ern in  Lower  Milford  township, 
Bucks  county.  There  was  a  great 
disturbance  and  discontent  re- 
specting this  house  law;  a  meet- 
ing was  advertised  for  8th  Feb- 
ruary, at  the  house  of  John  Cline 
to  consult  about  the  house  tax 
law.  They  formed  an  instrument 
of  writing;  cannot  recollect  the 
particulars  of  it.  It  was  drawn 
up  by  John  Fries;  I  assisted  him. 
It  was  signed  by  about  fifty. 
Monday  following  James  Chap- 
man told  me  I  should  tell  Jacob 
Hoover  that  he  should  give  notice 
that  if  they  would  choose  an  as- 
sessor of  their  own,  they  should 
be  welcome;  and  any  man  that 
was  capable  of  the  business 
would  be  admitted  into  the  office. 
Who  opposed  it,  I  don't  know; 
but  it  was  reported  that  it  was 
not  adopted.  We  advertised  a 
meeting  to  be  held  at  my  house 
in  February;  there  were  a  great 
many  of  the  inhabitants  at  the 
meeting;  Squire  Foulke  and  Mr. 
Chapman  attended  it.  The  people 
behaved  very  disorderly;  Jacob 
Kline  asked  me  what  the  meeting 
was  intended  for;  told  him  I  un- 
derstood by  Squire  Foulke,  that 
the  Germans  were  very  ignorant 
of  the  law,  and  that  he  called 
them  together  to  read  and  ex- 
plain it  to  them ;  I  desired  him  to 
try  to  pacify  the  people;  and  I 
believe  he  did  his  endeavor,  but 
it  proved  in  vain;  at  least  they 
did  not  read  the  law;  he  thought 
it  was  in  vain,  there  was  such  a 
clamour.  John  Fries  was  not  at 
the  meeting;  don't  recollect  any- 


thing afterwards  till  the  assessors 
came  the  5th  of  March.  They 
took  the  rates  of  my  house  and 
my  neighbors.  They  were  Mr. 
Childs,  Mr.  Foulke  and  Mr.  Rod- 
rick.  Next  morning  heard  there 
had  been  an  uproar  about  driv- 
ing away  the  assessors ;  that  they 
were  going  to  Millars  town  the 
next  day;  concluded  to  go  and 
hear  what  was  going  on;  they 
said  they  were  going  to  meet  the 
Northamptons  who  were  going 
for  the  relief  of  the  prisoners; 
do  not  know  of  any  in  particular 
who  took  the  command.  Some 
wi^ed  to  go  to  see  Bethlehem, 
some  to  see  the  bridge;  so  they 
concluded  to  go  on.  When  we 
got  to  the  bridge  at  Bethlehem, 
there  were  a  great  many  armed 
men  and  light  horse,  and  two 
rode  over  the  bridge  towards  us 
from  the  other  side;  after  a 
while  we  went  over  to  Bethlehem. 
A  great  many  of  the  company 
was  formed  before  the  house,  who 
seem  to  speak  out  that  they  would 
have  the  prisoners.  Fries  went 
in ;  did  not  hear  who  ordered  him 
or  who  desired  him.  A  short 
time  after,  in  the  course  of  five 
or  ten  minutes,  Henry  Hoover 
came  out  to  us,  and  said  he  was 
sei^ant  of  their  company,  and 
he  was  chosen  to  demand  the 
prisoners.  He  said  he  went  up 
stairs,  and  somebody  gave  him  a 
push,  and  had  like  to  have  tum- 
bled him  down  stairs,  and  he  came 
out  in  a  great  passion.  He  went 
on  in  a  great  rage ;  he  said  if  they 
would  only  give  him  ten  men,  he 
would  storm  the  house.  A  short 
time  after,  observed  Fries  come 
out,  and  he  said  ''silence!*' 
"G^entlemen,  an  officer  of  the 
United  States  says  he  cannot  de- 
liver up  the  prisoners,  unless  they 
are  rescued  by  force  of  arms;  so, 
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he  said  if  you  are  willing,  we  will ; 
I  will  go  foremost,  but  if  we  do, 
I  beg  of  you,  none  of  you  fire  till 
tbey  fire  on  us  first,  till  I  give 
the  word,  and  if  I  drop,  then 
you  must  take  your  own  com- 
mand." Heard  nothing  after- 
wards of  the  proceedings  in,  nor 
out  of  the  house ;  on  18th  March, 
a  meeting  was  held  at  Marks'  to 
choose  a  committee  of  the  three 
counties  of  Northampton,  Bucks 
and  Montgomery  to  consult  what 
was  best  to  be  done.  J<^n  Fries 
was  there.  After  the  meeting,  I 
said  to  him:  ''John  Fries,  you 
never  intended  to  resist  the  law, 
did  you?"  He  made  me  answer, 
"Yes,  I  did."  We  did  not  in  par- 
ticular mention  any  laws.  There 
•Was  a  meeting  at  my  house  on 
Easter  Monday,  March  25th  to 
appoint  an  assessor.  John  Fries 
was  there.  He  said  it  would  not 
suit  him  to  vote  now,  as  he  had 
been  against  the  law  throughout 

Cross-examined,  At  the  meet- 
ing at  Marks',  it  was  generally 
agreed  that  there  should  be  a  sub- 
miLssion  to  the  laws.  It  was 
recommended  to  submit,  and  I  be- 
lieved it  was  agreeable  to  the 
meeting;  I  heard, no  opposition 
to  it. 

James  Chapman,  Was  a  prin- 
cipal assessor  under  the  act  for 
laying  a  direct  tax  in  all  but 
Lower  Milford,  the  assessments 
were  carried  into  effect  without 
opposition,  except  some  little 
threatenings.  The  assessor  of 
Lower  Milford  was  Samuel 
Clark.  Clark  called  upon  me  and 
told  me  he  thought  it  was  not 
safe  to  go  about,  from  the  dispo- 
sition of  the  people  at  that  time; 
told  him  that  I  would  meet  him 
the  next  day  at  Mitchel's  tavern 
in  Milford,  and  meet  the  people 
to  know  what  their  complaints 


were;  examined  Mitchel  to  know 
what  were  their  complaints; 
Mitchel  signified  that  the  people 
were  dissatisfied  that  the  asses- 
sor was  appointed  without  their 
having  a  choice;  for  they  wished 
to  choose  for  themselves;  told 
Mitchel  if  they  would  dioose  a 
man  of  character,  I  would  use  my 
influence  to  have  him  appointed; 
wrote  to  the  commissioner,  stat- 
ing the  situation  we  were  in,  and 
told  him  what  I  had  done;  he 
seemed  not  to  be  willing  to  in- 
dulge them  with  it 

Seth  Chapman  was  commis- 
sioner. I  told  him  it  would  ease 
the  minds  of  the  people  if  it 
were  done.  At  length  he  con- 
sented, but  with  reluctance.  How- 
ever, they  never  chose  one. 

Later,  I  was  told  by  Squire 
Foulke,  that  the  township  was  ad- 
vertised to  meet  at  Mitchel's  and 
if  I  would  attend  there  he  would 
meet  me;  as  I  got  to  the  house, 
saw  ten  or  twelve  people  coming 
from  towards  Hoover's  mill; 
about  half  of  them  were  aimed, 
and  the  others  with  sticks;  went 
into  the  house,  and  twenty  or 
thirty  were  there.  Conrad  Marks 
talked  a  great  deal  in  German, 
how  oppressive  it  was,  and  much 
in  opposition  to  it,  seeming  to  be 
much  enraged.  His  son,  and 
those  who  came  with  him,  seemed 
to  be  very  noisy  and  rude;  they 
talked  all  in  German,  which,  as  I 
did  not  know  sufficiently,  I  paid 
but  little  attention  to  them.  They 
were  making  a  great  noise;  huz- 
zaing for  liberty  and  democracy, 
damning  the  Tories,  and  the  like ; 
saw  no  disposition  in  the  people 
to  do  anything  toward  forward- 
ing the  business;  got  up  to  go 
out;  as  I  passed  through  the 
crowd  towards  the  bar,  they 
pushed  one  another  against  me. 
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No  offer  was  made  to  explain  the 
law  to  them  while  I  stayed;  they 
did  not  seem  disposed  to  hear  it. 
They  did  not  mention  my  name, 
but  abnsed  Eyerly  and  Balliott, 
and  said  how  they  had  cheated 
the  public,  and  what  villains  they 
were;  recollect  Conrad  Marlra 
said  that  Congress  had  no  right 
to  make  sneh  a  law,  and  that  he 
never  would  submit  to  have  his 
house  taxed. 

They  seemed  to  think  that  the 
collectors  were  all  such  fellows; 
that  they  clieated  the  public  and 
made  them  pay,  but  never  paid 
into  the  treasury;  got  into  tho 
sleigh  and  went  off;  soon  after 
they  set  up  a  dreadful  huzza  and 
shout  Stopped  at  Jacob  Fries' 
tavern  and  waited  for  Mr. 
Foulke,  who  soon  came;  Clark, 
the  assessor,  who  still  persisted 
in  not  having  anything  to  do 
with  it,  for  he  thought  it  was  not 
safe  for  him,  wrote  to  tfie  other 
assessors,  requsting  them  to 
meet  at  Quaker  Town  on  March 
4th.  Rodrick,  Childs  and  Foulke 
met  me  there,  no  others  came ;  we 
agreed  to  meet  at  my  house  next 
morning-  at  9.  We  met,  and  I 
went  with  them  to  Milford,  to 
Samuel  Clark's,  he  was  not  at 
home.  I  went  to  Jacob  Fries' 
tavern  to  wait  for  him;  they 
went  to  Mitchel's  to  take  'tho 
rates.  Clark  soon  came;  told  mo 
he  could  not  take  the  rates,  he 
might  as  well  pay  his  fine,  if  it 
cost  him  all  he  had,  they  were  so 
opposed  to  it  that  he  could  not 
think  himself  safe,  for  he  sthould 
receive  some  private  injury. 
John  Fries  came  up  just  then; 
told  me  he  was  very  glad  to  see 
me;  that  he  understood  I  had 
been  insulted  in  their  township, 
was  very  sorry  for  it,  had  he 
been  there   it   should    not   faave 


been  done;  told  him  I  thought 
they  were  very  wrong  in  oppos- 
ing the  law;  he  signified  he 
thought  not,  that  the  rates  should 
not  be  taken  by  the  assessors. 
Told  him  the  rates  certainly 
would  be  taken,  and  that  the  as- 
sessors were  then  in  the  town- 
ship taking  them.  He  answered, 
'^My  God  I  if  I  was  only  to  send 
that  man  (pointing  to  one  stand- 
ing by),  to  my  house  to  let  them 
know  they  were  taking  the  rates, 
there  would  be  five  or  seven  hun- 
dred men  under  arms  here  to- 
morrow morning  by  sunrise." 
Told  me  he  would  not  submit  to 
the  laws.  Told  him  I  thought 
the  people  had  more  sense  than 
to  rise  in  arms  to  oppose  the 
law;  government  must  certainly 
take  notice  of  it,  and  send  an 
armed  force  to  enforce  the  laws. 
His  answer  was  that  "if  they  do. 
we  wiU  soon  try  who  is  strong- 
est." Told  him  they  certainly 
would  find  themselves  mistaken 
respecting  their  force;  he 
thought  not;  mentioned  the 
troop  of  horse  in  Montgomery 
County,  and  the  people  at  Up- 
per and  Lower  Milford,  and  in- 
fantry, who  were  ready  to  join; 
said  he  was  very  sorry  for  the 
occasion,  for  if  they  were  to  rise, 
God  knew  where  it  would  end; 
the  consequences  would  be  dread- 
ful; told  him  t^ey  would  be 
obliged  to  comply;  he  then  said 
huzza,  it  shall  be  as  it  is  in 
France,  or  something  to  that  ef- 
fect.   He  then  left  me. 

Fries  did  not  appear  to  be  in- 
toxicated; scarce  ever  saw  hira 
intoxicated.  On  the  same  day, 
the  assessors  came  to  Jacob 
Fries*  tavern.  We  ordered  din- 
ners there,  and  Childs  undertook 
to  take  the  rates  of  Jacob  Fries' 
house.    John  Fries  came  in;  he 
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addressed  himself  to  Sqnire 
Foulke,  telling  him  he  was  very 
sorry  to  see  him  there;  he  was  a 
man  that  he  had  a  great  regard 
for,  but  that  he  was  opposed  to 
the  law  himself.  "I  now  warn 
yon,"  said  he,  "not  to  go  to  an- 
other house  to  take  the  rates;  if 
yon  do,  you  will  be  hurt."  Did 
not  wait  for  reply,  but  went  out 
of  the  room.  He  seemed  much 
irritated. 

John  Rodrick.— Was  one  of 
the  assessors  for  Lower  Milford. 
We  got  orders  to  meet  at  Quaker 
Town  on  March  4th,  and  go  the 
next  day  to  get  the  rates  at  Mil- 
ford.  Only  three  of  us  attended. 
We  agred  to  meet  at  the  princi- 
pal assessor's  house  the  next 
morning,  which  we  did;  we  pro- 
ceeded taking  the  rates,  Mr. 
Childs,  Mr.  Foulke  and  myself. 
After  dinner  John  Fries  came 
into  the  room.  He  said  he  heard 
we  were  come  to  take  the  rates 
of  the  township;  we  told  him 
yes.  He  said  he  would  warn  us 
not  to  proceed,  else  we  should  be 
hurt;  said  he  was  sorry  for 
Squire  Foulke  and  Mr.  Chap- 
man, for  he  respected  them  very 
much;  said  he  was  opposed  to 
the  law,  and  he  would  not  submit 
to  it.  He  seemed  to  be  a  little 
in  a  passion.  We  got  on  our 
horses,  and  proceeded  at  taking 
the  rates :  I  and  Foulke  went  to- 
gether, and  Childs  by  himself. 
Heard  somebody  hallo  to  us:  we 
stopped,  and  saw  it  was  John 
Fries  and  five  men  more.  Fries 
said  that  he  had  warned  us  not 
to  proceed,  and  we  would  not 
hear,  and  now  they  were  come  to 
take  us  prisoners.  I  asked  by 
what  authority:  with  that  he 
made  a  grapple  at  the  bridle  of 
my  horse,  he  catched  hold  of  my 
great  coat,  but  he  could  not  hold ; 


rode  off  then:  after  I  had  got 
about  two  rods,  turned  round 
again;  told  him  I  was  surprised 
at  his  conduct,  that  he  had  be- 
haved so.  He  began  to  damn 
and  curse,  and  walked  back  to- 
wards the  other  men:  he  men- 
tioned that  if  he  had  a  horse,  be 
would  soon  catch  me.  I  rode  up 
nearer  to  those  other  men:  they 
had  stopped  Squire  Foulke:  as 
Fries  returned  back  to  his  men, 
he  said,  '^en,  let  Foulke  go,  as 
we  cannot  get  Rodrick;  tomor- 
row morning  we  will  have  him. 
I  will  have  seven  hundred  men 
together  tomorrow,  and  I  will 
come  to  your  house,  and  will  let 
you  know  that  we  are  opposed 
to  the  law." 

We  agreed  to  quit  taking  the 
rate  at  Lower  Milford  at  that 
time,  as  we  thought  we  should 
not  be  able  to  do  anything. 
When  we  were  going  home 
through  Quaker  Town  (on  March 
6  th)  Cephas  Childs  rode  before 
us.  I  and  Squire  Foulke  rode 
together.  When  we  came  to 
Quaker  Town,  Childs  turned  in- 
to Squire  Griffith's;  we  found  a 
great  many  people  armed  with 
guns,  and  with  uniforms;  so  I 
said  to  Foulke,  "Here  is  Fries 
and  his  company;  we  won't  stop 
if  we  can  help  it ;"  rode  through 
them,  but  when  I  had  got  half 
through  them,  they  hallooed  to 
me  to  stop;  a  great  many  hal- 
looed, and  came  running  on  both 
sides  the  road,  some  with  their 
clubs  and  muskets  to  strike  me. 
They  did  not  strike  me;  rode 
quickly  through  them;  saw  them 
running  to  come  to  strike.  When 
I  came  to  Zeller's  tavern,  there 
was-  John  Fries  at  the  porch ;  he 
hallooed  to  me  to  stop.  I  stopped 
and  asked  Fries  what  he  wanted. 
They  damned  me,  and  told  me  I 
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should  deliver  myself  up;  told 
him  as  long  as  he  used  su^  lan- 
guage, I  would  not.  There  was 
order  then  given  to  fire  at  me; 
cannot  tell  who  gave  the  order, 
but  there  were  two  men  standing 
dose  together  at  Zeller's  door; 
they  pointed  their  guns :  as  I  saw 
that,  I  rode  off;  did  not  hear 
whether  it  was  Fries  or  not  who 
ordered  them  to  fire.  They  hal- 
looed to  stop  me:  they  hsdlooed 
out  to  get  hoises  to  pursue  me, 
but  Uiey  did  not  pursue  me;  ean- 
not  say  that  Fries  had  anything 
in  his  hand  at  that  time,  but  the 
others  had  clubs.  Fries  was  from 
me  at  that  time  perhaps  five  or 
six  rods. 

Cephas  ChUds.  Was  one  of 
the  assessors  for  the  valuation  of 
houses  in  Bucks  County.  We 
met  to  make  our  returns  at  Rod- 
rick's;  Everhard  Foulke  met 
with  us.  Foulke  told  James 
Chapman  that  he  dared  not  go 
into  the  township,  for  he  under- 
stood that  some  threats  were 
thrown  out  against  him,  and  he 
rather  wished  that  the  people 
would  appoint  some  other  per- 
son, themselves  to  do  it.  The 
commissioner  consented,  that  if 
they  should  make  such  an  offer, 
and  appoint  one,  he  would  rec- 
ommend him;  if  not,  he  said  we 
must  go  and  assist  in  that  town- 
ship. Was  ordered  to  meet  the 
rest  in  Quaker  Town  on  March 
4th.  Foulke,  the  principal  asses- 
sor, and  myself,  met  there.  The 
first  house  we  went  into  was 
Daniel  Wiedner's;  told  him  T 
was  come  to  take  down  the  rates, 
under  the  revenue  act;  he  ap- 
peared to  be  very  angry;  rea- 
soned with  him,  telling  him,  if 
be  wished  to  read  the  law,  he 
might;  told  him  the  consequences 
of  opposition,  but  he  might  have 


ten  days  to  consider  it,  and  give 
in  his  account  if  he  chose  to  take 
that  time.  He  said,  ^'take  it  now, 
since  it  must  be  done.''  He  gave 
me  his  account  accordingly,  and 
appeared  contented.  He  said 
further,  ^'we  have  concluded  not 
to  take  it,  as  we  expect  the  act 
iwill  be  repealed."  I  did  not  get 
on  my  horse  till  I  got  up  to 
Mitchel's,  where  the  other  two 
assessors  were.  Widener  went 
out  a  little  before  me,  and  he  was 
there  when  I  came,  walking 
about,  seemingly  very  angry; 
again  reasoned  with  him.  An- 
other objection  he  made  was 
that  the  houses  of  high  value 
were  to  pay  nothing,  whUe  small- 
er ones,  and  of  small  value,  were 
to  pay  high.  Took  several  houses 
in  my  way,  and  went  to  Jacob 
Fries;  met  John  Fries,  who 
shook  hands  with  me,  told  me  he 
was  glad  to  see  me,  and  asked 
me  to  {ake  a  drink.  He  came  in 
again  after  we  had  dinner,  and 
said,  *1  forbid  you  going  to  any 
other  houses  in  the  township.*' 
He  mentioned  that  Foulke  and 
Chapman,  or  Rodrick,  were  men 
he  much  esteemed.  He  said  if 
we  did  go  to  any  other  houses, 
we  should  be,  or  would  be,  hurt. 
We  then  proceeded  to  assess. 
Where  English  people  lived, 
there  appeared  no  objection,  ex- 
cept at  one  place.  The  people 
there  said  that  if  they  did  give  in 
the  account,  there  were  some  or- 
dinary people  in  the  neighbor- 
hood, and  they  would  be  set  on 
by  them  to  do  them  an  injury. 
That  afternoon  went  to  David 
Roberts';  his  wife  seemed  very 
anxious,  and  wished  her  husband 
had  been  there,  for  she  said  I 
should  not  go  home  alive;  went 
afterwards  when  he  was  at  home, 
and  he  said  he  had  no  objection. 
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only  for  bis  neighbors.    He  said 
the  people  there  had  agreed  not 
to  let  the  rates  be  taken  yet; 
they  had  already  chosen  an  as- 
sessor  in  their    own    township; 
told  him  I  wondered  they  did  not 
let  him  go  on;  he  signified  that 
he  was  a  person  of  an  obnoxious 
character,  and  therefore  they  did 
not  wish  to  accept  him.    In  onr 
'return  called  at  Squire  Griffith's; 
his  wife  told  me  that  they  were 
come  there  to  take  us,  and  that 
there  were  forty  or  fifty  men 
there,  and  she  did  not  know  what 
they  were  about.     A  litlte  girl 
came  in  and  said  that  they  had 
hold  of  Squire  Foulke's  horse  by 
the  bridle,  going  to   take  him; 
went  to  the  window,   and  saw 
them  all  around  him.    Did  pur- 
pose to  go  out;  but  at  their  per- 
suasion I  staid.     The  little  girl 
came  in  again,  and  said  they  had 
taken  Mr.   Foulke    into    Enoch 
Roberts'  tavern.     After  a  short 
time  Fries  came  into  the  house; 
he  took  me  by  the  hand,  and  I 
rose  up;  he  said,  ^^Mr.   Childs, 
you    must    go    with    me  to  my 
men;"  as  we  walked  along,  he 
said,  "I  told  you  yesterday  that 
you  should    not    go    to  another 
house,  and  if  you  did  you  would 
be  hrurt,  and  we  are  now  come  to 
take  you  prisoner,  if  we  find  that 
you  will  go  on  with  the  assess- 
ments."   My  answer  was,  we  are 
obliged  to  fulfill  our  office,  and 
we  cannot  do  otherwise,  unless 
we    are    prevented.     When    we 
went    into    the    house,    he    ad- 
dressed himself  to  his  men  and 
me:     ^llere  are  my  men — ^here 
is  one  of  them." 

Some  of  them  soon  began  to 
use  rough  language.  A  person 
came  behind  me,  and  caught  me 
by  the  collar  over  the  shoulder, 
and  said,  ''Damn  you,  Rodrick, 


we  have  got  you  now;  damn  yon, 
you  shall  go  to  the  liberty  pole 
and  dance  round  it;"  the  house 
was  then  crowded  full,  and  they 
pushed  me  so  I  could  not  turn 
round;      had    several    thumps, 
which    seemed    more    with   the 
knee  than  the  fist    When  he  got 
to  see  my  face,  he  damned  me 
that  I  was  not  Rodrick,  but  that 
I  was  the  oUier  damned  son  of 
a  bitch  that  he  saw  sitting  at 
Rock  Hill;  he  had  mistaken  me. 
A  person  came  up  to  me  and 
said,  ''Keep  a  good  heart,  and 
you  will  not  be  hurt."    I  said,  ''I 
am  not  Rodrick,  nor  did  I  ever 
assess  in  Rock  Hill;"  he  said, 
"You  are  a  damned  liar."  With 
that  more  came  up,  and  pressed 
about  me,  and  took  hold  of  me. 
There  was  a  good  deal  of  taUc, 
some  in    German   and   some  in 
English.     Told   them   my   name 
was  Cephas  Childs;  that  I  was 
not  known  in  the  country;  bnt 
had    no    doubt   many  of  them, 
though   they  did  not  know  my 
face,  knew  my  name;  and  Hhere 
were  some  who  knew  me  as  Cor- 
oner of  the  county.    A  man  said, 
"If  he  is  Childs,  he  is  no  better 
than  the    other."      They    asked 
how  they  liked  it  where  I  had 
been;   told  them   some  of  them 
had  appeared  dissatisfied  in  the 
first    instance,    but    now    every 
man  almost  where  I  assessed  was 
satisfied;    they    said    I    was   a 
damned  liar,  for  the  people  had 
told  them  that  they  woidd  join 
them  in  the  suppression  of  it, 
and   my    own    neighbors    would 
fight  against  me.     Asked  me  if 
I  had  taken  the  oath  of  allegiance 
to  the  United  States;  told  them 
I   had;    they  asked  when;    told 
them   I    could   not   recollect  the 
time,  but  as  soon  as  the  law  re- 
quired it;  asked  me  if  I  was  a 
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friend  ot  the  government;  told 
them  I  was;  they  then  began  to 
damn  the  government  and  the 
governor,  and  shoved  me  about, 
many  of  them  taking  their  Mak- 
er's name  in  vain;  they  damned 
the  house-tax  and  the  stamp  act, 
and  ealled  me  a  stampler;  they 
damned  the  alien  law  and  sedi- 
tion law,  and  finally  all  the  laws; 
the  government  and  all  the  laws 
the  present  Congress  had  made. 
The  Constitution  also.  They  did 
not  mention  what  constitution, 
whether  of  this  State  or  of  the 
United  States.  They  damned 
the  Congress,  and  damned  the 
President  and  all  the  friends  to 
government,  because  they  were 
all  Tories,  for  that  none  were 
friends  to  the  present  govern- 
ment except  Tories.  Asked  me 
if  I  had  been  out  in  the  last  war; 
told  them  the  law  did  not  require 
me  to  go,  I  was  under  the  tuition 
of  my  parents;  they  said  they 
had  fought  for  liberty,  and 
would  fight  for  it  again.  They 
said  they  would  not  have  the  gov- 
ernment, nor  the  President,  and 
they  would  not  live  under  such  a 
damned  government:  **we  will 
have  Washington;"  others  said, 
''No,  we  will  have  Jefferson,  he 
18  a  better  man  than  Adams: 
huzzah  for  Jefferson." 

They  insisted  on  my  taking  an 
oath  of  allegiance  to  them,  if  I 
did  so,  I  should  not  be  hurt ;  had 
no  way  to  waive  it,  and  I  asked 
them  what  their  government  was. 
One  answered  Washington:  I 
said  I  had  taken  an  oath  of  alle- 
giance to  Washington's  govern- 
ment already.  They  then  said 
Jefferson;  ''we  will  have  none  of 
the  damned  stamplers,  nor  the 
house  tax."  They  said  they  em- 
bodied themselves  to  oppose  the 
government;   they  meant  to  do 


it,  that  was  their  design  in  com- 
ing there. 

The  words  were  these:  "We 
are  determined  to  oppose  the 
laws,  and  we  have  met  to  do  it; 
the  government  is  laying  one 
thing  after  another,  and  if  we  do 
not  oppose  it,  they  will  bring  us 
into  bondage  and  slavery,  or 
make  slaves  of  us;  we  will  have 
liberty."  They  mentioned  the 
number  of  men  that  had  joined 
them,  or  sent  them  word  that 
they  would  join  them.  They  said 
all  Northampton  County  to  a 
man  would  join  them,  except 
some  Tories.  Between  Quaker 
Town  and  Delaware  river,  they 
could  raise  ten  thousand  men,  if 
they  should  be  wanted,  to  oppose 
the  sedition  and  alien  laws,  and 
fifty  other  damned  laws.  They 
said  that  General  Washingtion 
had  sent  them  account  that  he  had 
twenty  thousand  men  all  ready 
to  assist  them  in  undertaking  to 
oppose  the  laws;  begged  them 
not  to  believe  it,  for  it  could  not 
be,  and  somebody  was  endeavor- 
ing greatly  to  impose  upon  them. 
One  or  two  of  them  spoke  very 
good  English,  but  they  were  al- 
together Germans. 

Cross-examined,  Fries  took 
me  in  there,  and  leaving  me  in 
custody,  went  away.  They  said 
General  Washington  had  cer- 
tainly wrote  to  them  so  and  so. 
One  of  them  said  he  would  be 
damned  if  it  was  not  so,  for  he 
had  seen  the  letter  from  Wash- 
ington. Captain  Fries  came  to- 
ward me,  and  seemed  very  much 
surprised;  he  said,  "Mr.  Childs, 
I  understand  some  of  my  men 
have  abused  and  insulted  you." 
He  said  he  would  not  allow  me 
to  be  abused;  he  appeared  to  be 
distressed  for  the  usage  I  had 
received,  and  if  I  would  tell  him 
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mho  it  was,  he  said  he  would 
make  him  behave  himself.  He 
then  told  me  to  come  into  the 
room;  said  he  respected  me,  and 
did  not  wish  me  to  be  abused. 
Told  him  I  thought  it  hard  that 
he  should  leave  me  amongst  a 
parcel  of  intoxicated  people. 
Told  me  he  hoped  I  would  not 
impute  that  conduct  to  him;  told 
him  I  was  not  much  injured,  and, 
therefore,  hoped  he  would  not 
think  about  it ;  said  his  men  were 
civil  men,  and  seemed  to  wonder 
such  a  thing  had  happened;  he 
then  gave  me  something  to  drink. 
He  took  me  into  a  room  and  de- 
manded my  papers  while  I  had 
been  an  assessor.  While  he  was 
with  me,  no  person  insulted  me. 
He  then  looked  at  those  I  had 
given  him,  and  saw  Hilltown  at 
the  top;  he  said,  ''Hoho!  my 
boys,  we  have  got  what  we  want- 
ed;" and  went  away,  taking  the 
papers  with  him;  most  of  them 
followed'  him  out  of  the  room. 
They  rushed  in  again,  without 
Fries,  and  some  got  hold  of  me. 
They  brought  Daniel  Weidner 
along  with  them;  some  had  pis- 
tols, guns,  clute,  etc.,  and  some 
swords.  They  seemed  very  an- 
gry, and  were  pushing  upon  me. 
Weidner  insisted  on  the  return 
of  the  rate  I  took  of  him  yes- 
terday; he  said  he  would  have  it. 
I  desired  him  just  to  acknowledge 
— did  not  he  give  it  me  freely 
yesterday  t  Did  I  not  say  I 
would  not  take  the  measure  of 
your  house  by  force,  but  you 
gave  me  the  rates  with  a  free 
willt  'Tes,"  he  said,  'n)ut  I  was 
not  forced,  and,  therefore,  I 
want  it  again."  Others  came  in, 
shook  me  very  hard;  threatened 
me,  and  said  I  should  be  shot; 
some  brought  in  tiieir  guns  and 
told  me  if  I  should  be  seen  in 


Milford  township  on  the  busi- 
ness, I  should  be  shot  This  per- 
son with  the  sword  threatened  a 
good  deal.  He  was  called 
Marks,  the  elder.  William 
Thomas  came  forward,  said  he 
knew  me,  and  that  they  should 
not  abuse  me.  I  reasoned  with 
them  of  the  bad  tendency  of 
such  conduct,  and  told  them  that 
I  really  thought  if  I  had  the  law 
with  me,  I  should  persuade  them 
to  allow  it  One  of  them  came 
to  me  and  acknowledged  he  had 
abused  me,  and  was  sorry  for  it, 
and  wished  me  to  forgive  him; 
think  his  name  was  Smith.  Fries 
came  back  again  with  the  tran- 
script and  delivered  it  to  me,  and 
told  me  I  must  go  home  and 
must  never  come  back  again  to 
assess,  or  I  should  be  shot;  in- 
sisted on  my  promising  I  would 
not  do  it.  My  reply  was,  if  they 
ever  catched  me  going  back  with- 
out authority,  I  would  give  them 
leave  to  shoot  me.  He  then  told 
me,  Foulke  and  you  may  inform 
the  government  what  has  been 
done  as  soon  as  you  please;  we 
can  raise  one  thousand  men  in 
one  day,  and  we  will  not  submit 
to  it;  said  there  were  a  number 
of  laws  they  were  opposed  to, 
and  one  of  those  laws  was  not 
putting  in  execution;  appeared 
to  think  if  that  was  stopped,  the 
others  would  be.  They  were  de- 
tennined  to  oppose  the  laws; 
there  were  so  many  laws  coming 
on,  it  was  time  to  stop  them,  if 
they  were  known  to  oppose 
them,  the  others  would  not  be 
brought  forwards.  Fries  was  not 
present  when  these  words  were 
used. 

Judge  Peters,  The  first  time 
I  heard  of  this  uneasiness  in  the 
counties  of  Bucks,  Northampton 
and  Montgomery  was  in  Febm- 
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aiy.    It  was  by  depositions  being 
sent  to  me  by  the  attorney  of  the 
distriet  (Mr.  Sitgreaves)  relative 
to  a  number  of  persons;  exam- 
ined some  witnesses  relative  to  it) 
and  concluded  to  issue  my  war- 
rants against  the  parties  charged 
for  the  defendants  to  appear  be- 
fore some  justice  of  the  peace,  or 
judge  of  the  county,  in  order  to 
give  bail  for  their  appearance  at 
the  Circuit  Court  of  the  United 
States.    Doubted  myself  the  pro- 
priety of  the  form  and  substance 
of     the     warrants,     because     I 
thought  that  the  justice,  or  judge 
before    whom    bail    was    taken, 
ought  to  be  acquainted  with  the 
whole  case,  and  ought  to  have 
the  proof  of  the  fact  before  him 
on  which  the  proof  of  the  war- 
rant was  found. 

Found  that  some  of  the  very 
persons  who  were  charged  before 
me  were  magistrates,  and  I  wish 
I  could  say  that  they  were  the 


only  magistrates  who  were  en- 
gaged in  this  business.  These 
were  the  reasons  that  induced  me 
to  alter  the  form  of  my  war- 
rants ;  found  that  too  many  mag- 
istrates were  concerned  in  flat- 
tering the  prejudices  of  the  peo- 
ple, and  engaging  in  seditious 
practices,  and  encouraging  tlie 
people  in  their  mistakes,  for  me 
to  trust  them ;  and  I  finally  found 
that  there  were  but  two  magis- 
trates that  could  be  depended 
upon,  and  they  told  me  that  they 
were  instdted  in  the  performance 
of  their  duty  to  the  United 
States.  The  marshal  wrote  to  me 
official  statements  at  sundry 
times  of  the  difficulties  he  met 
with,  and  at  one  time  informed 
me  that  the  prisoners  had  been 
rescued  by  force  of  arms  from 
his  possession.  John  Fries  was 
brought  before  me.  This  exam- 
ination he  signed  in  my  pres- 
ence. 


6th  Apnl,  1799. 

The  examinant  confesses  that  he  was  on  the  party  which  rescued 
the  prisoners  from  the  marshal  at  Bethlehem:  that  he  was  also  one 
of  a  party  that  took  from  the  assessors  at  Quaker  town,  their  papers, 
and  forewarned  them  against  the  execution  of  their  duty  in  making 
the  assessments.  The  papers  were  delivered  with  the  consent  of  the 
assessors,  but  without  force;  perhaps  under  the  awe  and  terror  of  the 
numbers  who  demanded  them,  and  were  by  this  examined  and  de- 
livered to  the  assessors.  He  confesses  that,  at  the  house  of  Jacob 
Fries,  a  paper  was  written  on  the  evening  preceding  the  rescue  of 
the  prisoners  at  Bethlehem,  containing  an  association  or  agreement 
of  the  subscribers  to  march  for  the  purpose  of  making  that  rescue; 
but  he  is  not  certain  whether  he  wrote  that  paper.  He  knows  he  did 
not  sign  it,  but  it  was  subscribed  by  many  persons,  and  delivered 
to  the  examinant.  He  does  not  know  where  that  paper  is.  The 
examinant  confesses  also,  that  some  weeks  ago,  he  wrote  (before  the 
assessors  came  into  that  township)  an  agreement  which  he,  with 
others,  purporting  that,  if  an  assessment  must  be  made,  they  would 
not  agree  to  have  it  done  by  a  person  who  did  not  reside  in  the  town- 
riiip,  but  that  they  would  choose  their  own  assessor  within  their 
township.  A  meeting  has  been  held  in  the  township  since  tlie  afifair 
at  Bethlehem,  for  the  purpose  of  making  such  a  choice.     The  ex- 
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aminant  went  to  the  place  of  election,  but  left  it  before  the  election 
opened.  The  examinant  farther  acknowledges  that  his  motive  in 
going  to  Bethlehem  to  rescue  the  prisoners  was  not  from  personal  at- 
tachment, or  regard  to  any  of  the  persons  who  had  been  arrested, 
but  proceeded  from  a  general  aversion  to  the  law,  and  an  intention 
to  impede  and  prevent  its  execution.  He  thought  that  the  acts  for 
the  assessment  and  collection  of  a  direct  tax  did  not  impose  the  quota 
equally  upon  the  citizens,  and  therefore  were  wrong.  He  cannot 
say  who  originally  projected  the  rescue  of  the  prisoners,  or  assem- 
bled the  people  for  the  purpose.  The  township  seemed  to  be  all  of 
one  mind.  A  man  unknown  to  the  examinant  came  to  Quaker  town, 
and  said  the  people  should  meet  at  Conrad  Marks'  to  go  to  Millar's 
town.  The  examinant  says  that,  on  the  march  of  the  people  to 
Bethlehem,  he  was  asked  to  take  the  lead,  and  did  ride  on  before  the 
people  until  they  arrived  at  Bethlehem.  The  examinant  had  no  arms, 
and  took  no  command,  except  that  he  desired  the  people  not  to  fire 
until  he  should  give  them  orders,  for  he  was  afraid,  as  they  were  so 
much  enraged,  that  there  would  be  blood  shed.  He  begged  them,  for 
God's  sake,  not  to  fire,  unless  they  had  orders  from  him,  or  unless  he 
should  be  shot  down,  and  then  they  might  take  their  own  command. 
That  he  returned  the  papers  of  the  assessors  which  had  been  delivered 
into  his  hands,  back  to  the  assessors  privately,  at  which  the  people 
were  much  enraged,  and  suspected  him  (Fries)  of  having  turned 
from  them,  and  threatened  to  shoot  him,  between  the  house  of  Jacob 
Fries  and  Quaker  town.  John  Fries. 


Did  not  make  any  promise  or 
threats  to  extort  it  from  him,  but 
he  chose  to  make  a  voluntary  con- 
fession; his  manner  was  that  of 
a  man  not  having  done  anything 
wrong,  but  perfectly  collected, 
and  possessed  of  his  faculties.  It 
was  read  to  him  afterwards,  to 
which  he  accorded,  and,  thinking 
a  part  not  fully  enough  ex- 
plained, added  the  latter  part. 

The  District  Attorney.  Did 
you  not  discover  manifest  signs 
of  terror  coming  from  the  dis- 
tricts where  the  army  had  not 
marched  T  Yes,  in  many  in- 
stances— some  very  strong;  it 
was  even  attempted  to  raise 
troops  to  oppose  the  army,  if 
they  went  up.  Testimony  now 
given  to  me  that  troops  were  en- 
deavored to  be  raised,  and  noth- 
ing, I  believe,  but  the  rapidity  of 
the  progress  of  the  troops  pre- 


vented its  execution ;  believe  that 
unless  the  army  had  gone 
through  the  whole  country,  there 
would  have  been  the  most  atro- 
cious instances  of  violence.  Did 
not  some  of  the  witnesses  give 
their  testimony  under  great  re- 
luctance, owing  to  feart  Yes,  I 
had,  in  some  instances,  to  state 
the  protection  of  the  United 
States,  and  their  determination 
to  lay  hold  of  persons  who  should 
threaten,  in  order  to  stimulate 
them;  some  said,  after  they  had 
given  their  testimony,  that  they 
were  afraid  to  go  home;  in  gen- 
eral, they  were  the  most  unwill- 
ing witnesses  I  had  ever  exam- 
ined. One  man  was  even  afraid 
because  I  was  in  his  house,  ask- 
ing for  some  refreshment,  as,  he 
said,  he  should  be  suspected  for 
harboring  me;  was  an  associate 
judge  of  the  Common  Pleas;  is- 
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sued  a  number  of  subpoenas  to 
make  some  inquiries  respecting 
the  opposition  to  the  tax  law, 
at  the  instance  of  Mr.  Eyerly, 
one  of  the  commissioners.  The 
witnesses  generally  appeared 
much  afraid  at  opening  them- 
selvesy  and  among  the  people 
there  were  many  opposed  to  the 
law.  One  witness  appeared  in 
great  terror;  when  he  was  called 
up  to  give  lus  testimony  he  cried 
ISke  a  childf  and  4)eggedy  for 
Ch>d's  sske,  that  we  would  not 
a^  him,  for  that  the  people 
.would  ruin  him  when  he  returned 


home;  all  the  witnesses  were 
much  agitated;  discovered  a  gen- 
eral opposition  to  the  execution 
of  this  law,  and  was  apprehen- 
sive of  danger  from  the  threats 
which  were  given. 

Mr.  Chapman  and  Mr,  ChUds 
(recalled) .  The  measurements  of 
a  house  was  always  given  by  the 
owner;  we  never  measured  any 
houses.  Size,  length  and 
breadth  were  told  us,  or  the  pro- 
prietor had  ten  days  to  send  it  in; 
we  left  a  note  for  those  people 
that  were  not  ftt  home. 


Mr.  DaUas  said  that,  though  they  wished  to  give  as  little  trouble  on 
fhe  part  of  the  defendant  as  possible,  yet  he  should  produce  two  or 
three  witnesses,  in  order  to  show  that  this  indisposition,  which  was 
manifested  to  permit  the  assessment,  was  owing  to  the  uncertainty 
those  people  were  in,  of  the  real  existence  of  the  law;  that  the 
prisoner  himself  was  under  the  idea  that  it  was  no  law;  and  that  they 
had  no  intention  of  opposing  Congress  by  force  of  arms,  but  that 
they  wished  for  time,  in  order  to  ascertain  its  real  existence,  and  if 
the  law  was  actually  in  force,  that  they  wished,  agreeably  to  their 
former  custom,  to  appoint  assessors  from  their  own  respective  town- 
ships. It  could  be  shown  also  that  Fries  was  perfectly  quiescent 
after  the  proclamation,  and  that  Mitchel  was  entirely  mistaken  as  to 
the  expressions  said  to  be  used  by  Fries  at  the  meeting  at  Conrad 
Marks'.  As  the  defendant's  counsel,  however,  wished  to  have  time 
previously  to  examine  the  witnesses,  he  stated  that  they  would  not  be 
able  to  produce  them  at  this  stage  of  the  trial. 

MB.  BAWLE's  speech. 

Mr.  Rawle  then  opened  the  eonstitational  definition  of 
treason,  as  consisting  of  only  two  parts:  ''levying  war 
against  the  United  States,  and  aiding  the  enemies  of  the 
United  States."  As  it  is  only  the  first  of  these  species  of 
treason  the  prisoner  is  charged  with,  it  is  only  necessary  to 
ascertain  what  is  meant  by  levying  war  against  the  United 
States.  Mr.  Sitgreaves  has  stated  that,  levying  war  against 
the  United  States  consisted,  not  only  in  a  broad  sense  of  re- 
bellion openly  manifested,  with  an  avowed  intention  of  sub- 
verting the  government  and  Constitution  of  the  country,  but 
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also  with  force  of  arms,  or  by  numbers  sufficient  for  that  pur- 
pose, to  cause  an  impression  of  terror :  either  one  of  these,  or 
altogether,  used  to  prevent  the  execution  of  the  laws,  or  of 
any  particular  law  of  the  United  States,  from  motives,  not 
of  a  special  but  of  a  general  nature — ^is  treason.  This  posi- 
tion, I  believe,  is  perfectly  correct,  and  has  already  received 
the  sanction  of  a  court  of  the  United  States,  respecting  the 
insurrection  in  the  western  parts  of  Pennsylvania.  See  2 
Dallas,  348,  Mitchel's  case.  This  doctrine  is  laid  down  in 
terms  short  and  concise,  and  is  such  as  is  founded  on  the  par- 
ticular authority  of  all  the  writers  on  English  law. 

"Bradford — attorney.  The  design  of  the  meeting  was  avowedly 
to  oppose  the  execution  of  the  excise  law;  to  overawe  the  govern- 
ment; to  involve  others  in  the  guilt  of  the. insurrection;  to  prevent 
the  punishment  of  the  delinquents,  etc. 

"Patterson  (Justice).  The  first  question  to  he  considered  is,  what 
was  the  general  object  of  the  insurrection  T  If  its  object  was  to  sup- 
press the  excise  offices,  and  to  prevent  the  execution  of  an  act  of 
Congress,  by  force  and  intimidation,  the  offense,  in  legal  estimation, 
is  high  treason;  it  is  a  usurpation  of  the  authority  of  the  govern- 
ment ;  it  is  high  treason  by  levying  war.  Taking  the  testimony  in  a 
rational  and  connected  point  of  view,  this  was  the  object.  It  was  of 
a  general  nature,  and  of  a  national  concern.''    (Page  355.) 

Let  us  attend,  for  a  moment,  to  the  evidence.  With  what 
view  vpea  the  attack  made  on  General  Neville's  house f  Was 
it  to  gratify  a  spirit  of  revenge  against  him  as  a  private  cit- 
izen, as  an  individual!  No: — ^as  a  private  citizen  he  had 
been  highly  esteemed  and  beloved:  it  was  only  by  becoming 
a  public  officer,  that  he  became  obnoxious,  and  it  was  on  ac- 
count of  his  holding  the  excise  office  alone,  that  his  house  had 
been  assailed,  and  his  person  endangered.  On  the  first  day 
of  the  attack,  the  insurgents  were  repulsed ;  but  they  rallied, 
returned  with  greater  force,  and  fatally  succeeded  in  the  sec- 
ond attempt.  They  were  arrayed  in  a  military  manner :  they 
affected  the  military  forms  of  n^otiation  by  a  flag ;  they  pre- 
tended no  personal  hostility  on  General  Neville ;  but  they  in- 
sisted on  the  surrender  of  his  commission.  Can  there  be  a 
doubt,  then,  that  the  object  of  the  insurrection  was  of  a  gen- 
eral and  public  nature! 
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Patterson  (Justice)  in  the  charge  against  Vigol,  says: 

''With  respect  to  the  intention,  there  is  not,  unhappily,  the  slight- 
est possibility  of  doubt  To  suppress  the  office  of  excise,  in  the 
fomth  Survey  of  this  State;  and  particularly,  in  the  present  in- 
stance, to  compel  the  resignation  of  Wells  the  excise  officer,  so  as  to 
render  null  and  void,  in  effect,  an  act  of  Congress,  constituted  the 
apparent,  the  avowed  object  of  the  insurrection,  and  of  the  outrages 
which  the  prisoner  assisted  to  conunit.  Combining  these  facts  and 
this  design,  the  crime  of  high  treason  is  consummately  in  the  con- 
templation of  the  Constitution  and  laws  of  the  United  States."  (2 
DalL246.) 

This,  you  will  perceive,  gentlemen  of  the  jury,  is  not  pre- 
venting the  execution  of  all  the  laws,  or  all  the  authority  of 
the  government,  but  of  "an  Act  of  Congress/'  It  is  a  usur- 
pation of  the  authority  of  the  government,  and  thus  it  is 
levying  war,  and  is  high  treason.  Taking  it  in  this  point  of 
view,  this  was  the  very  object  of  the  insurgents  at  Northamp- 
ton, and  was  of  a  public,  of  a  general,  and  not  of  a  private 
or  special  nature.  In  the  case  I  referred  to,  the  prisoner 
acted  different  from  the  prisoner  at  the  bar;  he  acted  in  a 
subordinate  station ;  he  does  not  appear  to  be  a  first  character 
in  that  treasonable  enterprise. 

Gentlemen,  the  law  thus  laid  down  by  the  court,  upon  that 
occasion,  was  derived  from  the  English  authorities  to  which 
I  shall  now*  refer  you.  4  Blackstone,  p.  81,  defines  that 
branch  of  treason  of  which  we  are  now  treating, — ^'^  Levying 
war  a^inst  the  king  (substitute  here  the  United  States  for 
^S»)9  ^y  pulling  down  all  enclosures,  meeting-houses,  pris- 
ons or  brothels."  Although  bawdy-houses  are  illegal,  yet  by 
any  individuals  not  authorized,  taking  the  authority  which 
alone  is  vested  in  the  government,  it  is  a  usurpation  of  the 
authority,  and  the  act  being  of  a  general,  and  not  of  a  special 
nature,  is  treason.  Lord  Chief  Justice  Hale,  whose  name  will 
ever  be  endeared  by  the  piety,  the  humanity,  and  the  sound 
legal  learning  which  characterized  him,  has  a  chapter  upon 
this  subject  of  levying  war  against  the  king.  (Hale,  P.  C. 
105.)  He  says,  to  march  with  colors  flying,  drums  beating, 
etc.,  if  on  a  matter  of  a  public  or  general  nature,  is  high  trea- 
son.    Treason  in  levying  war,  by  this  definition,  consists  of 
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two  sorts.  First,  marching  expressly,  or  directly  against  the 
king's  forces:  secondly,  interpretatively,  or  obstructively; 
doing  a  thing  of  a  general  nature.  If  to  pull  down  a  partic- 
ular inclosure,  it  is  only  a  riot;  but  if  to  pull  down  all  in- 
closures,  it  is  levying  war  against  the  king,  because  it  is  gen- 
erally against  the  king's  laws. 

'insurrections,  in  order  to  throw  down  all  inclosures,  to  alter  the 
established  law  or  change  religion,  to  enhance  the  price  of  all  labor 
or  to  open  all  prisons — all  risings,  in  order  to  effect  these  innovations, 
of  a  public  and  general  concern  by  an  armed  force,  are,  in  construc- 
tion of  law,  high  treason,  within  the  clause  of  levying  war;  for 
though  they  are  not  leveled  at  the  person  of  the  king,  they  are 
against  his  royal  majesty,  and  besides,  they  have  a  direct  tendency 
to  dissolve  all  the  bands  of  society,  and  so  destroy  all  property  and 
all  government,  too,  by  numbers  and  an  armed  force.  Insurrections, 
likewise,  for  redressing  national  grievances,  and  for  the  expulsion  of 
foreigners  in  general,  or  indeed  of  any  persons  living  here  under  the 
protection  of  the  king;  or  for  the  reformation  of  real  or  imaginary 
evils  of  a  public  nature,  and  in  which  the  insurgents  have  no  special 
interest — ^risings  to  effect  these  ends  by  force  and  numbers,  are,  by 
construction  of  law,  within  the  clause  of  levjdng  war.''  (Foster,  C. 
L.211.) 

1  Hawkins,  Chap.  17,  Sec.  23,  p.  37,  is  much  to  the  same 
effect;  and  see  also  Douglass,  570,  in  the  case  of  Lord  G. 
(Gordon.  The  case  there  on  the  part  of  the  prosecution  was 
an  attempt  to  force  the  repeal  of  an  act  of  Parliament,  and 
this  was  called  high  treason,  although  the  defendant  was  not 
convicted.  (Kelyng,  pp.  70,  75.)  So  in  the  case  of  Mes- 
senger, Appletree  and  others. 

It  will  probably  be  said  by  the  defendant's  counsel  that 
this  should  be  simply  considered  as  a  rescuing  prisoners  from 
the  custody  of  the  marshal,  and  that  is  not  treason,  and 
that  a  number  of  crimes  of  a  less  degree  must  be  com- 
mitted in  or  to  make  it  treason,  as  arson,  burglary,  and 
murder.  But  I  would  observe,  that  when  these  crimes  are 
committed,  one  or  more  of  them,  they  are  not  component 
parts  of  treason,  but  they  lose  their  qualities  and  their  name 
in  the  absorbing  crime — ^treason.  So  when  General  Neville's 
house  was  burnt,  it  was  said  only  to  amount  to  arson :  to  that 
it  was  answered  by  Judge  Patterson,  were  it  not  for  the 


JOEN  FRIES.  45 


treajwnable  purpose  with  which  this  was  done,  it  would  be  so ; 
but  the  guilt  rose  to  treason  in  the  intention.  Admitting  it  is 
a  crime,  and  worthy  of  a  punishment,  the  question  is,  whether 
or  not  it  must  be  considered  as  one  of  the  means  made  use  of 
to  obtain  the  end  in  view?  If  a  man  break  open  prison,  ex- 
cept where  a  person  is  convicted  for  treason,  it  was  ruled  to  be 
only  a  great  riot.  If  several  were  rescued  thereby,  it  was  a 
riot  and  rescue,  except  those  persons  rescued  were  convicted 
for  treason ;  and  where  it  was  without  any  particular  view  to 
the  persons  themselves,  and  where  the  prisoners  were  un- 
known, then  the  rescue  becomes  a  part  of  the  treasonable  act, 
and  that,  with  other  facts,  constitutes  the  person  guilty  of 
treason.  (1  Hale,  133.)  In  4  Blackstone,  you  will  find  an 
answer  to  what  Mr.  Dallas  said  this  morning  ought  to  be  in 
favor  of  the  prisoner.  To-wit,  an  ignoiunce  of  the  existence 
of  the  law. 

Suppose  every  man  who  would  profess  himself  ignorant  of 
the  existence  of  a  law  w<as  exculpated  from  the  observance  of 
it,  or  from  the  consequences  of  breaking  it,  to  what  would 
that  doctrine  lead  I  It  would  be  for  the  interest  of  every  man 
who  wished  to  opi)08e  a  law,  to  keep  himself  under  the  shelter 
of  this  want  of  knowledge,  in  order  that  he  might  sin  with 
impunity — without  knowing  it.  This  is  a  mistaken  fact,  and 
an  error  in  point  of  law.  I  make  these  observations,  not  be- 
cause I  suppose  that  the  defense  will  be  seriously  set  up,  or 
that,  did  it  exist,  you  would  be  in  the  least  guided  by  it,  but 
tinder  the  impression,  that  when  you  come  to  examine  all  the 
facts,  you  will  discover  that  it  was  not  so. 

Unless  these  points  which  I  have  laid  down  are  contro- 
verted, I  shall  not  trouble  you  with  more  points  of  law,  and 
shall  leave  the  observations  I  am  farther  to  make,  to  a  later 
period  of  the  case. 

MB.  DALLAS'  OPENING  FOB  THE  PBISONEB. 

Mr.  Dallas.  It  has  become  so  uncommon  in  the  State  of 
Pennsylvania  to  be  employed  in  a  cause,  upon  the  issue  of 
which  the  life  of  a  fellow  creature  depends,  that,  I  am  con- 
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fident,  the  court  and  jury,  as  well  as  the  counsel  on  both  sides, 
are  prepared  to  give  a  solemn,  candid  and  patient  attention 
to  the  present  investigation.  It  is,  gentlemen,  a  question  of 
life  or  death;  and  if  what  we  have  heard  is  true,  that  the 
prisoner  is  a  husband  and  a  father,  it  is  a  question  whose  im- 
I)ortance  extends  beyond  his  own  life,  to  the  existence  and 
well-being  of  a  miserable  family.  If  I  should  manifest,  there- 
fore, an  extraordinary  solicitude  to  secure  the  attention  of 
the  jury,  as  long  as  the  occasion  shall  require,  these  consid- 
erations would,  I  think,  furnish  a  sufficient  excuse;  yet,  per- 
mit me  to  add  to  my  justification  another  remark.  It  is  not 
only  the  life  of  John  Pries,  and  the  well-being  of  his  family, 
that  are  at  stake  on  this  trial ;  but,  we  all  know,  that  the  im- 
pressions made  .on  your  minds,  and  communicated  to  the  pub- 
lic by  your  verdict,  may  reach  the  lives  and  families  of  many 
more  unhappy  men  now  under  indictments  for  a  similar 
crime.  I  must  confess  that  I  feel  agitated  by  the  prospect; 
for,  if  it  appears  so  awful,  so  interesting,  as  it  evidently  does, 
to  the  court  and  audience,  how  must  it  affect  us  who  are  the 
counsel  for  the  prisoner,  charged  with  the  development  of 
every  principle  and  of  every  fact,  that  can  tend  to  acquittal? 
As  it  relates  to  the  counsel  for  the  prosecution,  the  difficulties 
are  comparatively  small.  They  have  had  an  opportunity 
amply  to  explore  all  the  facts;  to  calculate  the  effects  to  be 
produced,  and  to  point  their  testimony  precisely  to  the  object 
of  the  charge.  We,  who  are  counsel  for  the  prisoner,  are  ig- 
norant of  the  man  and  of  his  connections.  Till  you  were  im- 
panelled, we  knew  nothing  of  the  evidence  to  support  the 
prosecution;  and  could,  therefore,  be  little  t)repared  to  en- 
counter and  repel  it.  Besides,  in  all  our  inquiries  for  the 
means  of  defense,  as  well  as  in  our  examination  of  the  wit- 
nesses, we  have  been  embarrassed  by  the  foreign  language  in 
which  the  parties  have  spoken.  That  some  of  you,  however, 
as  well  as  the  opposite  counsel,  understand  the  Qerman,  has 
been  a  source  of  consolation  to  us ;  for,  it  is  your  province  to 
decide  on  the  facts. 

But  these  are  not  the  only  obstacles  which  we  have  to  en- 
counter.   I  am  sure  I  shall  not  be  misunderstood  when  I  say» 
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fhat  the  profiecution  appears  to  be  strongly  marked  with  the 
authority  and  influence  of  government 

It  iSy  I  grant,  incumbent  upon  the  government  to  exercise 
its  iMwers  for  the  punishment  of  crimes ;  but  it  is  essential  to 
a  fair  discussion  of  every  accusation,  that  the  acts  of  the  gov- 
ernment should  not  be  estimated  as  proofs  of  the  prisoner's 
guilt  Thus,  though  you  find  by  the  proclamation  of  the 
President  (which  doubtless,  he  thought,  with  a  wise  and  up- 
right intention,  was  required  by  the  extraordinary  circum- 
stances of  the  times),  that  the  disturbances  in  Northampton 
were  deemed  overt  acts  of  treason  by  his  advisers ;  and  though 
this  denunciation  was  followed  by  the  march  of  a  considerable 
army  for  the  express  purpose  of  subduing  and  apprehending 
the  traitors,  you  will  recollect,  that  you  are  to  decide  whether 
treason  has  been  committed,  from  the  evidence  of  the  wit- 
nesseSy  and  not  from  the  opinions  of  the  government.  Again, 
great  inconveniences  have  been  experienced  by  many  merito- 
rious citizens,  who  relinquished  the  pursuits  of  business  and 
the  pleasures  of  domestic  life,  to  assist  in  the  suppression  of 
the  insurgents;  but  you  will  not  allow  the  irritation  and  re- 
sentment proceeding  from  this  source,  to  transfer  from  your 
judgments  to  your  passions,  the  determination  of  the  cause. 
Far  be  it  from  me  to  contend  that  outrages  have  not  been 
committed,  which  are  disreputable  to  the  State  or  society  at 
large,  and  to  the  character  of  Pennsylvania  in  particular;  or 
to  endeavor  to  shelter  from  the  punishment  of  the  law,  the 
instigators  and  perpetrators  of  such  offenses.  Every  citizen 
is  interested,  and  is  bound  to  assist  in  detecting,  prosecuting 
and  punishing  the  offenders;  but  every  citizen,  let  it  be  re- 
membered, is  still  more  interested,  that  even  the  greatest 
criminals  should  only  be  punished  in  the  manner  and  to  the 
degree  which  the  law  prescribes.  However  we  may  differ  on 
speculative  points  of  i)olitics  abroad,  however  we  may  be  dis- 
posed to  approve  or  to  disapprove  the  measures  of  adminis- 
tration, and  however  we  may  controvert  or  assert  the  consti- 
tutionality or  the  expediency  of  particular  laws,  all  party 
spirit,  all  personal  animosity,  must  be  abandoned  when  we  are 
called  ui)on  to  act  as  ministers  of  justice ;  or  we  shall,  in  the 
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indulgence  of  a  moment's  vengeance,  overthrow  those  barriers 
which  are  our  own  security,  and  the  pledge  of  safety  to  jKWh 
terity. 

Whatever  you  may  have  thought,  whatever  you  may  have 
said,  whatever  you  may  have  heard,  in  other  scenes,  must 
now  be  obliterated  from  your  minds.  The  character  of  pri- 
vate citizens,  with  all  the  privileges  of  private  opinion  and 
feeling,  is  here  exchanged  for  the  character  of  public  func- 
tionaries, with  all  the  restraints  of  law  and  justice.  Your 
opinions,  as  private  men,  will  only  be  regarded  according  to 
their  intrinsic  merit ;  but  your  verdict,  as  a  jury,  will  be  for- 
ever obligatory,  bearing  all  the  authority  of  a  precedent. 

Though,  then,  a  proclamation  has  issued,  an  army  has 
marched,  and  popular  resentment  has  been  excited,  we  claim 
an  unbiased  attention ;  and,  circumscribing  your  view  of  the 
subject  to  the  evidence,  we  confidently  expect  a  fortunate  re- 
sult. What  has  happened  in  England  upon  a  similar  occa- 
sion, we  think  will  happen  here.  The  British  Privy  Council 
announced  a  traitorous  conspiracy  to  the  British  Parliament. 
The  British  Parliament  declared  that  the  party  recognized 
and  confirmed  the  charge  of  high  treason ;  and  thus,  the  whole 
weight  of  public  authority  in  that  country,  legislative  and 
executive,  instituted  a  prosecution,  which  was  afterwards  con- 
ducted with  the  greatest  zeal  and  talents,  with  such  zeal  and 
talents  as  the  present  prosecution  has  displayed.  What  was 
the  event?  A  jury  (that  inestimable  palladium)  without 
fear,  and  without  favor,  examined  and  pronounced  that  no 
treason  had  been  committed.  I  allude  to  the  recent  cases  of 
Home  Tooke,  and  Hardy. 

I  shall,  I  presume,  be  excused,  if  I  intimate  to  you  some 
other  disadvantages  under  which  the  prisoner's  case  labors; 
for,  it  is  not  merely  necessary  to  produce  evidence,  to  explain, 
extenuate,  or  refute  the  charge;  we  must  guard  your  minds 
against  any  previous  bias,  any  latent  pre-determination  to 
convict.  The  accused  gentleman  and  his  companions,  you 
will  recollect,  are  not  upon  their  trial  among  persons  with 
whom  they  have  been  accustomed  to  live.  This  is  a  disadvan- 
tage which  every  candid  man  will  acknowledge.    They  arc  to 
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be  tried  likewise,  by  a  jury,  selected  and  returned  by  the  mar- 
shal, the  very  officer  who  has  been  personally  insulted,  and 
whose  appointment  depends  on  the  will  and  pleasure  of  the 
Execntive  magistrate,  that  magistrate  by  whom  the  offenders 
have  already  been  described  as  traitors.  I  mean  not  to  cast 
the  least  reflection  ui)on  the  laws  of  Congress,  nor  upon  the 
officers  of  the  government ;  but  to  make  a  general  remark  on 
the  defective  state  of  our  judicial  institutions.  The  conduct 
of  the  marshal  has,  indeed,  been  highly  exemplary  through- 
out the  transaction;  and  when,  with  such  powers,  he  returned 
such  a  jury  as  I  have  the  honor  to  address,  he  manifests  an 
impartiality  and  independence  of  character  that  entitle  him 
to  the  respect  and  plaudits  of  his  country.  Nor  is  it  here 
that  the  prisoner's  disadvantages  terminate:  but  I  hope,  I  be- 
lieve, that  never  till  this  day,  was  the  press  employed  in  a 
base  and  sanguinary  attempt  to  intimidate  the  jury  and  coun- 
sel from  a  faithful  execution  of  their  duty  in  a  capital  case! 
Since,  however,  the  jury  have  been  summoned ;  nay,  since  the 
court  have  been  sitting  upon  this  very  trial,  there  have  been 
the  grossest,  the  most  insidious  practices  in  a  public  news- 
pai>er  to  warp  your  sentiments,  and  to  deprive  the  unfortun- 
ate prisoner  of  the  benefit  of  the  best  talents  which  the  bar  of 
Pennsylvania  can  afford.  On  the  other  hand,  a  gentleman, 
whose  abilities  we  all  respect,  and  whose  long  residence  in  the 
offending  counties  must  greatly  facilitate  the  progress  of  the 
prosecution,  is  associated  without  censure,  and  certainly  with- 
out being  answerable,  in  the  duties  of  the  attorney  of  the  dis- 
trict. While  our  ignorance  of  characters  and  circumstances 
perplexes  the  defense,  his  accurate  information  and  experi- 
ence enable  him  to  probe  every  witness  to  the  quick,  and 
forcibly  to  combine  and  interweave  all  the  incidents  of  the 
transaction.  But  his  motives  are  pure;  for,  if  he  does  ar- 
raign, if  he  does  convict,  if  he  does  punish,  it  is  because  his 
patriotism  and  public  spirit  enable  him  to  soar  far  beyond 
the  little  affections  of  a  neighborhood. 

Gentlemen,  in  this  situation  we  appear  before  you  as  advo- 
cates for  the  prisoner.  I  declare,  that  as  far  as  my  mind  is 
capable  of  being  impressed  by  a  sense  of  duty,  I  feel  a  terror 
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lest  anything  shonld  be  left  undone  or  unsaid  which  is  essen- 
tial to  the  cause ;  and,  therefore,  complicated  as  the  discussion 
must  necessarily  be,  accept,  I  pray  you,  my  sentiments  under 
the  following  heads. 

First,  I  will  endeavor  to  establish  such  points  of  law,  as 
seem  to  me  to  be  applicable  to  the  facts  which  have  been  given 
in  evidence. 

Secondly,  I  will  consider  the  general  state  of  the  discon- 
tents, and  how  far  the  rescue  at  Bethlehem  was  connected 
with  the  previous  disturbances. 

Thirdly,  I  will  take  a  review  of  the  conduct  of  the  prisoner 
in  particular. 

Mr.  Dallas  here  went  into  an  examination  of  the  law  of 
treason,  taking  the  same  general  grounds  as  those  opinions 
maintained  by  Mr.  Lewis,  and  thus  proceeded: 

Now,  gentlemen,  I  challenge  the  prosecuting  counsel  to  say, 
in  what  part  of  the  evidence  it  has  appeared,  that  these  in- 
surgents went  further  than  to  declare  that  the  law  did  not 
please  them ;  that,  though  they  did  not  mean  to  compel  Con- 
gress to  repeal  it,  they  had  some  doubts,  and  wished  to  ascer- 
tain whether  it  existed  or  not;  to  know  whether  the  country 
in  general  had  submitted  to  it;  to  know  whether  General 
Washington  was  not  dissatisfied  with  it,  and  to  see  whether 
they  could  not  get  the  assessor  appointed  by  themselves.  Under 
these  impressions  many  irregularities  occurred,  but  I  ask  the 
adverse  counsel  to  point  out,  if  they  have  discovered,  through 
the  whole  course  of  the  business,  any  insurrection  existing, 
any  traitorous  design,  till  the  meeting  at  Bethlehem;  or 
whether,  till  that  moment,  the  people  of  Northampton  could 
be  said  to  have  been  guilty  of  any  crime? 

We  are  told  that  the  case  of  the  Western  Insurgents  in 
1794,  is  in  point,  and  that  the  decisions  upon  the  trials  that 
then  took  place  are  precedents  on  the  present  occasion ;  but, 
with  great  deference,  I  declare  that  it  seems  impossible  to 
bring  cases  more  dissimilar  into  view,  where  violence  has  been 
committed  in  both.  At  this  stage  of  the  argument,  however, 
I  shall  only  remark,  that  whatever  may  have  been  the  lan- 
guage of  the  judge  who  thefa  presided,  I  am  sure  the  attorney 
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of  the  district  will  be  good  enough  to  recollect,  and  candid 
enough  to  state,  that  the  opposition,  though  in  its  origin  ex- 
cited against  the  excise  law,  was  conducted  with  the  avowed 
purpose  of  suppressing  all  the  excise  offices,  and  compelling 
Congress  to  repeal  the  act. 

Let  us  for  a  moment,  gentlemen,  trace  the  motives  of  the 
people  bj  looking  at  their  conduct,  not  at  large,  but  in  the 
lawless  scene  at  Bethlehem.  What  did  they  do?  why  they 
rescued  the  marshal's  prisoners;  but  the  moment  they  had 
effected  the  rescue,  did  they  not  disperse?  Their  whole  ob- 
ject then  was  consummated;  for,  I  must  presume  that  they 
contemplated  nothing  farther,  as  I  see  them  attempt  nothing 
more;  and  yet  the  time  was  very  favorable  to  accomplish  a 
more  extensive  design,  if  it  had  ever  been  meditated.  Men 
intending  to  compel,  by  every  hostile  means,  the  repeal  of  a 
law,  when  they  had  in  their  hands  the  obnoxious  agents  of 
that  law  (Mr.  Balliott,  Mr.  Byerly,  the  marshal  and  others), 
would  hardly  have  let  the  moment  pass  without  some  effort 
to  triumph  in  their  advantage.  It  was,  indeed,  rumored  to  be 
their  intention  to  dispatch  Mr.  Byerly ;  but  where  does  it  ap- 
pear? Was  he  not  completely  in  their  power?  Was  he  not 
constantly  in  their  view,  though  he  incorrectly  says  that  he 
was  constantly  out  of  their  view?  No:  I  repeat  that  the 
rioters,  having  accomplished  the  rescue,  dispersed;  and  will 
you,  under  such  circumstances,  in  a  case  of  life  and  death, 
determine  that  they  came  to  commit  treason — ^rejecting  the 
plain  fact,  and  adopting  a  constructive  inference?  But  if 
they  proceeded  no  farther  than  I  have  stated,  let  us  again 
look  to  the  law  of  England,  to  define  their  crime,  as  distin- 
guished from  treason ;  and  you  will  not  cease  to  bear  in  mind 
that  you  must  establish  the  distinction.  Hale's  Pleas,  vol.  1, 
p.  133-4.    Bacon's  Abridgment,  vol.  6,  p.  513-4-5. 

2.  Having  thus  delivered  my  sentiments  upon  the  points 
of  law  that  arise  on  the  evidence,  I  shall  now  enter  upon  the 
consideration  of  the  second  proposition — ^''the  general  state 
of  the  discontents  in  the  Northern  counties ;  and  how  far  the 
rescue  at  Bethlehem  was  connected  with  the  previous  dis- 
turbances." 
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And  here  I  find,  gentlemen,  that  the  source  from  which 
proceeds  much,  if  not  at  all,  of  our  i>olitical  good,  discharges, 
likewise,  mnch,  if  not  all  of  our  political  evil.  I  mean  the 
business  of  elections.  You  will  recollect  the  testimony  of  Mr. 
Horsefield.  That  gentleman,  when  he  wished  to  give  you  a 
description  of  the  origin  of  all  the  mischief  that  we  deprecate, 
pointed  his  finger  emphatically  at  the  election  of  1798.  Now, 
I  pray  that  I  may  not  be  misunderstood  in  the  progress  I  shall 
make  through  the  scene  which  is  thus  disclosed.  Let  it  not 
be  supposed,  that  I  am  depraved  enough  to  justify  the  mis- 
conduct that  has  been  exhibited,  because  I  am  firm  enough 
to  contend,  that  it  did  not  proceed  from  motives  directed  to 
treason,  nor  lead  to  consequences  that  amount  to  treason.  At 
the  eve  of  our  election,  it  is  natural  for  the  citizens  of  a  free 
country  to  canvass  what  has  been  done  by  the  public  agents ; 
to  applaud  the  good,  and  reprobate  the  bad;  and  in  doing 
this  they  exercise  a  right ;  nay,  they  perform  a  duty.  No  in- 
telligent and  candid  man  will  say  that  the  constitution  of  a 
representative  republic  can  be  preserved  in  a  vigorous  and 
healthy  state,  unless  the  people,  from  whom  it  derives  its 
vital  principle,  are  vigilant  and  virtuous  in  the  exercise  of  the 
elective  franchise.  For  this  purpose  they  retain  the  right  of 
opinion;  and  though  they  may  use  it  upon  mistaken,  or  er- 
roneous grounds,  if  they  use  it  fairly  and  peaceably,  there  is 
no  power  to  control  or  obstruct  them. 

I  ask,  then,  what  were  the  ostensible  causes  of  discontent  f 
They  will  be  delineated  by  the  opposite  counsel  as  spectres  of 
the  most  visionary,  yet  most  horrible  aspect.  But  notwith- 
standing any  sincere  abhorrence  of  the  manner  in  which  the 
discontent  has  been  manifested,  I  cannot  admit  that  the 
causes  did  not  afford  a  legal  ground  for  exercising  the  right 
of  opinion.  For  instance,  the  Alien  and  Sedition  laws.  They 
are  a  novelty  in  this  country,  and  their  novelty  might  alone 
attract  the  popular  attention  and  displeasure.  But  were  the 
inhabitants  of  the  Northern  counties  of  Pennsylvania  the  only 
dissatisfied  citizens?  Peruse  the  debates,  examine  the  files  of 
Congress,  and  you  will  find  the  most  pointed  declarations  of 
the  public  opinion,  the  most  unequivocal  marks  of  dissatis- 
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faction,  throughout  the  United  States.  Exercising  the  right 
of  opinion,  the  people  disapproved  the  laws,  and  the  law- 
makers. Exercising  the  right  of  election,  they  endeavored  to 
promote  the  success  of  those  candidates  who  would  regularly 
procure  a  repeal  of  the  laws.  Again:  the  stamp  act  was 
strongly  objected  to,  and  produced  the  nickname  of  ''Stamp- 
lers,"  which  was  ax>plied  generally  to  the  friends  of  govern- 
ment. Now,  in  my  opinion,  there  cannot  be  a  more  convenient 
mode  of  taxation  than  an  imposition  on  stamps ;  but  that  was 
not  the  opinion  of  the  people  of  Northampton  and  Bucks. 
They  had  imbibed  a  prejudice  against  a  stamp  in  the  year 
1775,  and  not  considering  properly  the  ground  of  American 
opposition  to  the  tyranny  of  taxation  without  representation, 
they  confounded  the  name  with  the  principle  of  the  law.  I 
repeat  that  I  do  not  agree  with  them,  but  I  contend  that  they 
had  a  right  to  speak  freely  on  the  subject. 

Again.  The  house  tax  was  objected  to ;  not  from  the  real, 
but  from  the  imaginary  burdens  which  it  imposed ;  for  if  it  had 
been  intended  to  devise  a  tax  for  the  relief  of  the  poor,  at 
the  cost  of  the  rich,  for  the  benefit  of  the  country  at  the  ex- 
pense of  the  city,  there  could  not,  I  think,  be  a  more  in- 
genious plan  than  the  present  law  exhibits.  The  opposition 
must  evidently,  therefore,  have  arisen  from  misconception  or 
misinformation.  But  if  their  opinion  of  the  law  was  sincere, 
however  erroneous,  it  is  entitled  to  indulgence.  The  fallibility 
of  the  human  understanding,  and  the  frailty  of  our  passions, 
must  be  respected  in  every  wise  and  benevolent  system  of 
politics,  or  law.  A  man  who  honestly  acts  under  a  false  im- 
pression of  facts,  may  be  pitied  as  a  weak  man,  but  he  ought 
not  to  be  punished  as  a  wicked  one.  Then,  the  rioters  were 
under  an  evident  delusion,  as  to  the  principle  of  the  land  tax, 
the  purity  of  the  government,  and  the  compensation  of  public 
officers.  They  had  not  the  ordinary  access  to  information, 
since  our  laws  are  published  in  English,  and  most  of  them 
only  understood  German:  and  being  a  question  of  property, 
they  acted  upon  the  first  blind  impulse  of  their  avarice,  prov- 
ing the  truth  of  Mr.  Horsefield's  observation,  ''that  the  Ger- 
mans are  fond  of  their  money,  and  do  not  like  to  part  with  it." 
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But  still  there  is  a  criterion  which,  in  applying  a  rule  of  law, 
ought  always  to  be  regarded:  I  mean  the  moral  character 
and  mental  attainments  of  the  men  who  are  arraigned.  If  a 
discontent  exists,  we  cannot  fairly  expect  the  same  mode  of 
expressing  it  from  illiterate,  uncultivated  men,  the  scattered 
inhabitants  of  a  remote  district,  that  we  may  reasonably  exact 
from  men  of  education  and  manners,  formed  by  the  luxury 
and  refinements  of  a  metropolis.  These  will  take  care,  if  they 
do  express  their  discontents,  to  avoid  personal  indignity  and 
legal  embarrassments;  while  those  without  skill  to  ascertain 
the  limits  of  the  law,  as  without  delicacy  to  respect  the  in- 
violability of  the  person,  rarely  act  without  being  riotous,  or 
complain  without  being  abusive.  Plain  men,  then,  have  but 
plain  ways  to  manifest  what  they  feel ;  and  they  ought  not  to 
be  tried  and  condemned  by  a  more  perfect  and,  generally,  a 
more  artificial  standard.  A  disturbance  similar  to  the  one 
under  consideration  is  not  uncommon  in  England;  but  the 
government,  instead  of  entering  prosecutions  against  the  dis- 
contented, for  treason,  has  sometimes  thought  it  proper  to  ac- 
quiesce in  the  wishes  of  the  people.  We  all  remember  the 
popular  influence  in  depriving  Lord  North  of  the  reins  of  gov- 
ernment. The  attempt  of  a  minister  (Mr.  Pitt)  to  involve 
that  nation  in  a  war  with  Russia,  was  a  very  unpopular  meas- 
ure ;  murmurs  and  complaints  reverberated  through  the  king- 
dom, and,  finally,  he  was  obliged  to  abandon  his  project.  The 
shop-tax  was  sanctioned  by  all  the  branches  of  Parliament; 
but  it  generated  clamors  so  loud  and  so  acrimonious,  riots 
80  numerous  and  so  outrageous,  resistance  to  lawful  authority 
80  daring  and  so  injurious,  that  the  government  itself  might 
justly  be  said  to  be  assailed ;  and  the  act  of  Parliament  to  be 
repealed  by  force  and  intimidation;  yet,  not  a  single  indict- 
ment for  high  treason  was  projected.  Hence  it  is  that  I  think 
risings  of  the  people,  like  the  present,  should  be  viewed  with 
the  determination  to  punish,  on  account  of  delinquency,  but, 
also,  with  the  disposition  to  mitigate,  on  account  of  prejudice 
or  ignorance.  In  a  country  where  party  spirit  beats  high, 
there  should  be  peculiar  caution  on  the  subject ;  for,  even  in 
the  present  case,  has  not  the  joy  testified  by  the  triumphant 
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majority  at  the  late  election^  been  classed  with  the  symptoms 
of  popular  discontent  and  hostility  to  the  government?  Nor 
will  it  be  denied  that  there  actually  did  arise  in  the  minds 
of  the  people  a  serious  doubt,  whether  the  lawi  was  in  exist- 
ence or  not;  and  although,  I  repeat,  that  ignorance  is  not  a 
legal  excuse,  yet  you  must  take  into  view  the  state  of  in- 
formation, before  you  can  understand  the  degree  of  guilt. 
Under  this  ignorance,  in  this  state  of  doubt,  can  the  refusal 
to  i)ermit  the  assessors  to  enter  a  particular  township,  be 
construed  into  a  fixed  and  deliberate  intention  of  levying 
war  against  the  government?  Though  the  law  had  been  en- 
acted, we  find  that  the  subject  of  the  law  had  been  brought 
anew  before  Congress,  and  petitions  were  sent  in  abundance, 
praying  for  a  repeal.  These  discontented  people  might  have 
supposed  that  a  repeal  was  effected,  or  intended ;  though  we, 
who  were  at  the  seat  of  government,  knew  the  object  of  the 
revision  was  merely  to  amend,  and  not  to  rescind  the  law. 
At  the  meeting  at  Kline's  (acting,  probably,  under  the  mis- 
take that  I  have  suggested),  there  was  an  express  declaration 
that  the  people  did  not  think  the  law  was  in  force  at  that 
time.  And  here  let  me  remark,  that  the  prisoner,  who  is 
called  the  great  parent  of  the  discontents,  was  not  present  at 
Kline's,  which  appears  to  have  been  the  first  step  in  the  oppo- 
sition to  the  land  tax.  Such  was  the  state  of  information  at 
that  i>eriod.  Mr.  Horsefield  has  said  that  there  were  general 
discontents  prevailing  throughout  the  country:  but  his  alle- 
gation is  too  vague,  too  comprehensive,  to  be  understood  or 
acted  upon.  The  citizens  of  a  free  government  have  a  right, 
if  they  apprehend  that  a  violation  of  their  Constitution  is  in- 
tended, or  if  they  think -that  any  encroachment  is  made  on 
the  bulwarks  of  liberty,  or  property,  to  express  their  opinion ; 
but  is  it  practicable  so  to  express  that  opinion  as  not  to  en- 
counter from  their  political  opponents  the  charge  of  discon- 
tent and  sedition?  How,  in  the  present  instance,  was  the 
.popular  discontent  expressed?  At  first,  petitions  to  the  gov- 
ernment were  proposed,  framed  and  subscribed.  This  was  the 
result  of  Kline's  meeting;  and  in  this,  I  presume,  no  hostility, 
no  levying  war,  can  be  discovered.     At  every  subsequent 
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meeting,  whether  convinced  bj  the  assessors,  or  by  the  people 
themselves,  the  reliance  on  legislative  redress  was  never  aban- 
doned; though,  it  is  tme,  there  was  great  intemx)erance  of 
manner  and  of  language.  The  assessors  were  somtimes  inter- 
rupted in  their  journeys,  and  sometimes  jostled  in  the  crowd ; 
and  the  unmeaning  epithets  of  Stamplers  and  Tories,  were 
rudely  applied  to  the  friends  of  government.  But,  however 
censurable,  where  is  the  treason  in  such  proceedings  f  A 
rioter  and  a  traitor  are  not  synonymous  characters;  and  let 
us  say  what  we  please  about  nicknames  and  slander,  the 
society  that  patiently  submits  to  the  scurrility  of  the  Phila- 
delphia newspapers,  will  never  be  disgusted  or  enraged  at  the 
indecorum  or  vulgarity  of  the  Northern  insurgents.  But  the 
insurgents  went  further;  they  intimidated  the  assessors,  and 
is  that  treason f  No;  it  is  the  very  gist  of  the  offense  for 
which  the  sedition  act  explicitly  provides.  Is  it  not  the  very 
phrase  of  that  act,  that  if  any  persons  shall  combine  to  intimi- 
date an  officer  from  the  performance  of  his  duty,  he  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and  be  punished  with 
fine  and  imprisonment  f  Now  let  us  go  step  by  step  through 
the  evidence,  and  I  defy  the  most  inquisitional  ingenuity  to 
discover  anything  beyond  the  design,  and  the  effect,  of  a  sys- 
tem of  intimidation.  Is  there  any  actual  force  resorted  tot 
No !  I  find  the  bridle  of  one  assessors  seized,  and  his  leg  laid 
hold  of;  but  the  man  is  not  pulled  off  his  horse,  nor  is  he  the 
least  injured  in  his  person.  I  find  that  a  witness  thinks  that 
he  heard  the  word  '^fire"  given,  and  that  he  saw  two  men 
from  a  neighboring  porch  present  their  rifles  at  another  asses- 
sor. Well,  did  the  riflemen  fire?  No.  They  had  guns ;  their 
guns  were,  probably,  loaded ;  and  if  any  thing  more  than  in- 
timidation was  meditated,  how  shall  we  account  for  their  not 
firing  f  But  we  hear  a  great  deal  of  the  personal  jeopardy 
of  the  commissioners  and  assessors;  and  yet  who  of  them 
sustained  an  injury  t  Mr.  Chapman,  Mr.  Foulke  and  Mr. 
Childs,  are,  generally  speaking,  treated  as  men  of  merit  and 
consideration;  and,  in  particular,  wherever  the  prisoner  met 
them,  they  were  respected  and  protected ;  as  at  Jacob  Pries ' 
and  Boberts'  taverns.    To  repel  the  plea  for  favor  founded 
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on  such  correct  deportment  towards  the  officers,  we  shall  be 
told  that  the  prisoner  w^as  an  artful  man,  that  he  was  the 
leader;  and  it  will  be  strongly  urged  against  him,  that  he 
called  on  the  officers  to  surrender  the  public  papers.  Of  his 
conduct  as  a  leader,  I  shall  speak  hereafter;  and  of  his  de- 
mand of  the  papers,  it  is  surely  sufficient  to  observe,  that,  in 
opposition  to  the  sense  of  the  rioters,  and  at  the  risk  of  his 
life,  he  returned  the  papers,  privately,  in  the  same  state  in 
which  he  had  received  them. 

Having  spoken  of  the  assessors,  I  would  wish,  likewise,  to 
review  the  evidence  with  respect  to  Mr.  Byerly,  the  commis- 
sioner, and  Col.  Nichols,  the  marshal. 

(Here  Mr,  Dallas  entered  into  an  investigation  of  the  evi- 
dence, to  show,  that  although  the  people  acted  violently  at  the 
several  meetings  which  Mr.  Eyerly  had  called  to  explain  the 
law  to  them ;  that  although  Mr.  Eyerly  accompanied  the  mar- 
shal in  his  whole  progress  for  serving  process,  and  that  al- 
though he  was  conspicuously  present  at  Bethlehem,  no  per- 
sonal violence  was  ever  offered  to  him,  or  to  the  marshal; 
and  all  the  ill-treatment  they  encountered,  amounted  to  no 
more  than  an  attempt  to  intimidate  them,  but  which  they 
both  declared  was  without  effect.  Mr.  Dallas  then  continued 
as  follows.) 

And  are  w«  to  be  told,  sir,  that  these  acts  without  force, 
without  any  apparent  object  but  to  intimidate  the  assessors 
of  a  particular  district;  that  distinct  acts  of  inconsiderate  riot 
and  folly  shall,  when  connected  and  combined,  constitute  a 
deliberate  treason,  by  levying  war  against  the  United  States? 
If  no  treason  was  actually  perpetrated,  if  none  was  intended 
when  the  transaction  occurred,  I  insist^  that  nothing  previous 
to  them,  nothing  ex  post  facto,  can  make  the  prisoner  a 
traitor ;  the  intention  at  the  time  must  have  been  treasonable, 
or  the  act  can  never  be  punished  as  treason. 

Let  us  now,  however,  proceed  to  inquire  into  the  circum- 
stances of  the  rescue  at  Bethlehem,  and  its  connection  wdth 
ihe  previous  disturbances.    I  think  the  evidence  is  strong  in 


58 XL    AMERICAN  STATE  TRIALS. 

support  of  fhe  assertion,  that  the  sole,  independent,  consom- 
mate  object  of  the  assembling  of  the  people  at  that  place, 
was  to  rescue  these  prisoners.  Is  there  any  satisfactory  proof 
of  a  combination  between  the  people  of  Northampton  and  of 
Bucks  T  I  know  that  an  expression  is  said  to  have  escaped 
the  prisoner,  that,  in  this  general  discontent  with  respect  to 
the  land  tax,  certain  persons  of  a  part  of  Northampton  would 
join  the  inhabitants  of  Liower  Milf ord ;  but  let  the  foundation 
of  his  opinions  be  tested  by  the  facts,  and  it  evidently  arose, 
not  from  negotiation,  conspiracy  and  compact,  as  the  prosecu- 
tion supposes,  but  from  a  general  knowledge,  which  he  pos- 
sessed in  common  with  thousands,  that  the  land  tax  was  un- 
popular throughout  the  adjacent  country.  It  is  enough,  how- 
ever, for  the  defense,  ihat  no  combination  or  correspondence 
is  proved ;  since  the  rule  declares,  that  in  legal  contemplation, 
what  does  not  appear  and  what  does  not  exist  are  the  same. 
You  do  not  find  the  people  of  Bucks  attending  any  meetings 
but  in  their  own  county,  nor  entering  into  the  County  of 
Northampton  at  all,  previously  to  their  appearance  at  Bethle- 
hem. 

Gentlemen,  it  might  surely  be  expected,  that  a  concerted  in- 
surrection for  treasonable  purposes,  prevailing  throughout 
the  three  counties  of  Bucks,  Northampton  and  Montgomery, 
and  cemented  by  common  interests  and  passions,  would  have 
been  inspired  and  conducted  by  one  common  counsel;  but  is 
there  the  slightest  proof  of  such  a  co-operation  f  I  am  aware 
of  the  communication  made  by  Captain  Staeler  to  the  son  of 
Conrad  Marks ;  but  the  communication  itself  was  merely  acci- 
dental, and  amounts  to  nothing  more  than  the  request  of  one 
individual  of  Northampton  to  an  individual  of  Bucks.  I  am 
aware,  likewise,  that  a  message  was  received  at  Quakertown 
(as  one  of  the  witnesses  says),  mentioning  the  arrest  of  the 
Northampton  prisoners  and  inviting  the  people  of  Bucks  to 
assist  in  rescuing  them.  Who  brought  this  message,  and  to 
whom  it  was  delivered,  I  don't  recollect;  but  it  seems,  that  a 
compliance  was  resolved  on,  and  a  paper  expressing  the  reso- 
lution, was  prepared  and  signed  by  Pries,  with  a  number  of 
other  persons.    But  was  the  object  of  the  invitation,  or  of  the 
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resolution  to  comply  with  it,  treason,  or  rescue  f — to  commit  a 
riot,  or  to  levy  war  against  the  United  States  f  I  repeat,  that 
the  sole,  independent,  and  exclusive  purpose,  was  to  rescue 
a  particular  set  of  prisoners. 

Now, if,  in  the  previous  part  of  this  transaction,  nothing 
has  struck  your  minds  as  traitorous  in  the  acts  or  the  inten- 
tion  of  the  people,  I  beg  you  to  follow  me,  gentlemen,  with 
strict  attention,  to  a  consideration  of  the  object  that  was 
actually  effected,  and  the  means  of  effecting  it.  The  object 
was  to  obtain  a  rescue ;  a  rescue  was  effected,  but  it  was  ef •: 
fected  with  circumstances  of  military  array;  will  this  alter 
the  original  character  of  the  riotf  No,  sir:  if  the  people  did 
not  repair  to  Bethlehem  with  a  traitorous  intention,  their 
arms  and  military  equipment  will  not  convert  them  into 
traitors.  As  on  the  one  hand,  I  grant,  that  the  circumstance 
of  military  array  is  not  necessary  to  an  act  of  treason,  if  the 
intention  is  traitorous,  so  I  insist,  on  the  other  hand,  that  the 
circumstance  of  military  array  will  not  constitute  treason, 
without  such  intention. 

Mr.  Dallas  entered  into  an  mvestigation  of  the  evidence  in  relation 
to  the  assembling  of  the  people,  their  march  to  Bethlehem,  and  their 
conduct  there.  In  the  course  of  the  detail,  he  endeavored  to  estab- 
lish, that  the  sole  object  of  the  rioters  was  to  rescue  the  prisoners; 
that  no  injury  was  offered,  or  intended  against  the  marshal,  the  com- 
missioners, the  assessors,  or  the  posse  comitatus;  and  that  although 
the  prisoner  was  forced  into  a  conspicuous  station  among  the  rioters, 
his  conduct  had  been  marked  with  civility  towards  the  public  officers, 
and  a  solicitude  to  avoid  the  effusion  of  blood. 

And  here,  permit  me  to  remark,  that  if  the  conduct  of  John 
Fries  was  such  as  to  justify  his  being  selected  as  a  subject 
for  capital  punishment,  I  cannot  see  the  policy  or  justice  of 
the  selection,  nor  forbear  from  deprecating  the  consequences 
of  the  precedent.  A  good  man  may  sometimes  affect  to  join  a 
mob,  with  a  view  to  acquire  and  to  exercise  an  influence  in 
suppressing  it;  or  an  intelligent  and  temperate  man  may,  for 
a  while,  be  associated  for  an  illicit  purpose,  with  a  furious 
and  ignorant  rabble,  who  will  naturally  look  up  to  him  as  a 
leader;  but,  in  either  case,  the  power  and  the  disposition  to 
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avert  or  to  limit  outrage,  will  be  dangerous  to  the  prominent 
individual  who  displays  them,  and  his  only  safety  is  in  ming- 
ling with  the  crowd,  whatever  may  be  the  direction  or  the 
devastation  of  the  storm! 

Gentlemen  of  the  jury,  I  have  now  gone  through  two  of  the 
general  propositions  into  which  I  divided  the  consideration 
of  the  defense;  and  in  the  course  of  my  observations,  I  have 
anticipated  much  that  related  to  the  third  proposition,  the 
particular  conduct  of  the  prisoner.  I  should  here,  therefore, 
break  off,  as  I  feel  that  my  strength,  and  I  fear  that  your 
patience  are  exhausted,  but  that  the  proclamation  of  the 
President  demands  a  moment's  further  attention.  By  the 
laws  of  the  United  States  it  is  provided,  that,  under  certain 
circumstances,  the  President  may  call  out  the  militia  to  sup- 
press an  insurrection,  having  previously  published  a  procla- 
mation requiring  the  insurgents  to  disperse.  This  proclama- 
tion is  obviously  in  the  nature  of  an  admonition;  and  if  the 
admonition  produces  the  effect,  I  ask,  whether  in  the  present, 
as  in  every  other  case,  it  ought  not  to  produce  impunity! 
Then  I  argue,  on  general  principles,  that  if  the  rioters  did 
peaceably  retire  to  their  homes  upon  this  authoritative  warn- 
ing, they  ought  to  be  sheltered  from  punishment  for  any  of- 
fense previously  committed.  Nor  is  the  argument  without  a 
sanction  from  the  positive  authorities  of  the  law.  (1  Hale, 
138.)  And  the  court  will  recollect,  that  the  principle  is  in- 
corporated into  the  statute,  which  is  usually  called  in  Eng- 
land, the  riot  act.  There  must  surely  be  some  object  in  re- 
quiring the  President  to  issue  his  proclamation ;  and  the  one 
which  I  suggest  is  equally  benevolent  and  politic.  On  the 
present  occasion,  it  produced  an  immediate  and  decisive  obedi- 
ence to  the  laws.  Besides,  when  we  recollect  that  the  Presi- 
dent has  the  power  to  pardon  offenses,  to  discontinue  prose- 
cutions, and  to  grant  a  general  amnesty,  as  in  the  case  of  the 
Western  insurrection,  why  may  we  not  consider  the  proclama- 
tion as  emanating  from  that  attribute  of  mercy,  since  no  spe- 
cific formula  is  prescribed,  by  which  its  exercise  shall  be  ex- 
pressed or  announced? 

Mr.  Dallas  then  proceeded  to  point  out  the  differences  in 
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the  nafnre,  progress,  and  turpitude,  of  the  Northampton  in- 
surrection, and  of  the  Western  insurrection  (2  Dallas'  Re- 
ports, 349) ;  and  analyzing  again  the  case  of  Lord  Qeorge 
(Gordon,  lie  contended  that  upon  that  authority  alone,  the 
prisoner  ought  to  be  acquitted.  In  the  case  of  Lord  Oordon, 
the  direct,  the  avowed  object,  was  to  obtain  the  repeal  of  a 
law;  and  as  petitions  and  remonstrances  were  unavailing,  a 
body  of  forty  thousand  men  were  convened  and  marshalled 
to  surround,  intimidate,  and  coerce  the  Parliament.  Riot, 
arson,  murder,  and  every  species  of  the  most  daring  outrage 
and  devastation,  ensued;  and  yet,  the  only  prosecution  for 
Mgh  treason  was  instituted  against  the  leader  of  the  associa- 
tion; and  that  prosecution  terminated  in  an  acquittal.  View, 
then,  the  riots  of  Lord  George  (Jordon  in  their  origin;  esti- 
mate their  guilt  by  the  avowed  object;  aggravate  the  scene 
with  the  contemporaneous  insults  and  violence  offered  to  the 
persons  of  peers  and  commoners ;  and  close  the  retrospect  with 
the  horrors  which  the  British  metropolis  endured  for  more 
than  eight  days ;  and  then  say  what  was  the  guilt  of  John 
Fries  compared  with  the  guilt  of  Lord  Oeorge  Gordon  f  what 
18  there  in  the  English  doctrine  of  treason  that  has  justified  an 
acquittal  of  the  latter  f  what  is  there  in  the  American  doctrine 
of  treason,  that  will  justify  a  conviction  of  the  former  T 

Gentlemen,  I  can  proceed  no  longer.  The  life  of  the  pris- 
oner is  left,  with  great  confidence,  in  your  hands.  There  are 
attempts  to  make  him  responsible,  under  the  notion  of  a  gen- 
eral conspiracy,  for  all  the  actions  and  all  the  words  of  meet- 
ings, which  he  never  attended,  and  of  persons  whom  he  never 
saw.  But  this  is  too  harsh  in  a  case  of  blood.  It  is  inconsist- 
ent with  the  humanity,  the  tenderness  of  life,  which  are  char- 
acteristics of  the  American  people,  and  especially  of  the  peo- 
ple of  Pennsylvania.  Nor  is  it  called  for  by  the  policy  or 
practice  of  those  who  administer  our  government.  I  believe 
that  to  the  chief  magistrate,  to  every  public  officer,  to  every 
candid  citizen,  it  will  be  a  matter  of  a  gratification,  if  after 
so  fair,  so  full  a  scrutiny,  you  should  be  of  opinion  that 
treason  has  not  been  committed.  Such  an  event  will  by  no 
means  ensure  impunity  to  the  delinquent ;  for,  though  he  has 
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not  committed  treason,  though  the  punishment  of  death  is  not 
to  be  inflicted,  the  yiolation  of  the  laws  may  be  amply  avenged 
upon  an  indictment  of  a  different  nature.  The  only  question, 
however,  now  to  be  decided  is,  whether  the  offense  proved,  is 
like  the  offense  charged,  treason  against  the  United  States. 
The  affirmation  must  be  incontestably  established  as  to  the 
fact  and  the  intention,  by  the  testimony  of  two  witnesses  to 
the  same  overt  act ;  but  remember,  I  pray  you,  what  the  ven- 
erable Lord  Mansfield  stated  to  the  jury  on  Lord  Gordon's 
trial,  remember  that  it  is  enough  for  us  in  defense  of  the 
prisoner,  to  raise  a  doubt;  for,  if  you  doubt  (it  is  the  prin- 
ciple of  law,  as  well  as  of  humanity)  you  must  acquit: 


THE  WITNESSES  FOE  THE  PRISONER. 


John  Jamieson,  Some  time 
after  last  February  court,  John 
Fries  came  to  my  house;  had 
heard  there  was  to  be  a  meeting 
at  Kline's;  asked  him  whether 
there  were  many  people  there, 
and  what  they  had  done.  He 
told  me  there  were,  and  they  had 
agreed  not  to  allow  the  assess- 
ments to  be  made  in  the  township 
as  yet;  the  reason  was  they  did 
not  know  whether  there  was  a 
law  passed  on  it  or  not;  told  him 
I  really  believed  there  was,  for 
though  I  had  not  seen  it  myself, 
I  had  heard  of  it.  On  sixth 
March  called  at  Jacob  Fries;  a 
parcel  of  men  came  there,  some 
with  arms,  and  some  without. 
They  called  for  liquor  freely. 
They  made  inquiry  whether  the 
assessors  were  going  about  the 
township  or  not;  they  agreed  to 
go  up  to  Quaker  town;  Jacob 
Fries  and  I  concluded  that  we 
would  ride  after  them;  we  went 
to  Daniel  Penrose's;  we  saw  Mr. 
Rodrick;  he  appeared  to  be  much 
frightened;  asked  him  what  was 
the  matter;  he  told  me  they  had 


catched  Foulke  and  Childs,  and 
that  he  was  afraid  they  would 
kill  them,  and  insisted  on  my  go- 
ing back  to  try  to  prevent  them 
being  hurt;  went  to  town  and 
was  told  they  had  Foulke  in  the 
stable;  he  came  into  the  house; 
told  him  it  was  a  pity  he  should 
assess  the  township  till  they  were 
more  reconciled.  I  thought  the 
best  way  to  quiet  the  people  was 
to  show  them  the  small  assess- 
ments he  had  made,  and  promise 
not  to  go  about  again  till  they 
were  satisfied;  said  he  was  will- 
ing to  do  that.  Conrad  Market 
walked  toward  us  with  a  sword 
in  his  hand,  and  said  to  Foulke : 
''What!  I  hear  you  are  going 
about  this  business  again!  did 
not  I  tell  you  not  to  do  this  busi- 
ness? but  I  cannot  tell  you  in 
English  like  as  I  could  in  Dutch; 
but  it  is  for  the  sake  of  those 
few  dollars  that  you  go  about 
this  business."  Foulke  answered 
he  did  not  do  it  for  the  sake  of 
the  money.  Marks  answered: 
"Did  I  not  tell  you  that  if  yon 
could  not  do  without,  come  to  my 
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honse  and  I  would  keep  yon  four 
or  five  daysf  but  if  you  had  to 
do  this  for  half  a  crown  a  day, 
the  devil  would  not  send  you 
about  the  township;"  told  Marks 
what  I  had  advised  Foulke;  he 
said  if  he  would  do  that,  ho 
would  use  him  like  a  gentleman; 
saw  John  Fries  looking  over 
some  papers.  After  the  affair 
at  Bethlehem,  John  Fries  eame 
to  me  and  told  me  the  circum- 
stances, much  the  same  as  was  re- 
lated by  the  marshal ;  said  he  did 
not  know  what  to  do  with  these 
Overmans,  for  that  they  had  got 
it  grafted  in  them  that  General 
Washington  was  opposed  to  this 
law,  and  that,  so  poor  a  man  as 
he  was,  he  would  not  grudge  half 
the  expense  of  a  man  to  go  and 
get  his  opinion  on  purpose  to 
satisfy  the  Qermans.  There  was 
a  meeting  called  at  Marks'  on 
the  following  Monday.  There 
were  150  people  or  more  from 
the  three  counties;  was  one  of 
four  chosen  from  Bucks,  with 
(George  Kline,  David  Roberts  and 
Conrad  Marks.  Dr.  Baker, 
Squire  Davis,  and  I  think  Squire 
Jarrett  were  some.  We  unani- 
mously agreed  to  recommend  to 
the  people  to  desist  from  oppos- 
ing any  public  officer  in  the  exe- 
cution of  his  office,  and  enjoined 
upon  the  citizens  to  use  their  in- 
fluence, to  prevent  any  opposi- 
tion, and  to  give  due  submission 
to  the  laws  of  the  United  States. 
On  returning  home,  called  at 
Frederick  Heuny's,  and  desired 
him  to  draw  out  some  German 
advertisements,  and  send  them 
over  towards  Marks',  to  desire 
the  people  to  meet,  and  consent 
to  let  Clark  go  about.  At  the 
time  of  appointment,  the  people 
met    at    Mitchel's;    there    were 


about  forty  there.  John  Fries 
and  Frederick  Henry  was  there. 
The  people  in  general  agreed  to 
let  Clark  go  about;  believe  Fries 
and  Henny  did  not  vote;  saw 
Fries  again  a  few  days  before  he 
was  taken.  He  told  me  he  had 
heard  a  report  which  troubled 
him,  that  he  was  collecting  up 
men  to  assist  the  French.  He 
said,  **Danm  the  French;  if  they 
were  now  to  come  to  invade  this 
country,  so  old  a  man  as  I  am,  I 
would  venture  my  life  against 
them;  but  I  want  nothing  to  do 
with  them." 

Fries  said  that  if  he  was  called 
upon,  or  summoned,  he  would 
come  forward  and  deliver  himself 
up. 

Jacob  Euber.  Was  at  the 
meeting  at  Conrad  Marks'.  It 
was  after  the  proclamation,  and 
we  were  choosing  the  men  to 
meet  in  the  committee;  Fries 
says:  *^ow,  Jacob,  you  see  the 
error  we  got  into  by  going  to 
Bethlehem."  I  answered  him, 
that  the  assessors  would  have  to 
go  about  and  assess  the  houses; 
he  said,  they  should  not  assess 
his  before  he  gave  them  a  din- 
ner, then  they  might  take  the 
assessment  of  his  house;  and  "ii 
I  am  not  at  home,"  said  he,  ''my 
son  will  give  them  a  dinner." 
After  this  meeting,  the  general 
situation  oT  the  township  was 
quiet.  John  Fries  was  as  peace- 
ably and  quiet  as  any  man  could 
be;  never  afterwards  heard  of  the 
least  opposition. 

Israel  Boherta,  After  the 
proclamation  arrived  in  dur 
neighborhood  saw  John  Fries; 
told  him  that  I  wanted  to  have 
some  conversation  with  him  rela- 
tive to  it;  asked  him  whether  he 
had  rightly  considered  this  mat- 
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ter,  whether  he  had  not  run  him- 
self into  danger  inconsiderately, 
and  told  him  the  consequences  I 
thought  might  attend  it;  said  he 
never  had  considered  it  so  much 
as  he  had  within  a  few  days  he- 
fore;  he  had  not  slept  half  an 
hour  for  three  or  four  nights, 
and  that  he  would  give  all  he 
was  worth  in  the  world  if  the 
matter  was  all  settled,  and  he 
clear  of  it;  if  the  government 
would  send  for  him,  he  would 
go  with  him,  even  if  a  little  child 
was  sent  After  the  proclama- 
tion, there  was  still  some  little 
opposition  to  the  law  in  Milford 
township;  do  not  know  that 
there  was  any  made  hy  the  pris- 
oner. 

There  was  a  meeting  at 
MitchePs  to  choose  an  assessor; 
Fries  was  there;  said  he  would 
have  nothing  to  do  with  it.  I 
heard  him  say  he  did  not  believe 
it  was  an  established  law,  and 
therefore  he  was  determined  to 
oppose  it. 

At  the  meeting  at  George 
Mitchel's,  at  which  Mr.  Foulke 
and  Mr.  Chapman  were  present 
for  the  purpose  of  explaining  the 
law,  there  were  a  number  came  up 
in  uniform,  and  armed  with  a 
flag  and  liberty  on  it.  They^came 
into  the  house  and  appeared  to 
be  very  much  opposed  to  the  law, 
and  in  a  very  bad  humor.  I  pro- 
posed to  read  the  law  to  them; 
one  of  them  said:  ''We  don't 
want  any  of  your  damned  laws, 
we  have  laws  of  our  own,"  and 
shook  the  muzzle  of  his  musket 
in  my  face,  saying :  "This  is  our 
law,  and  we  will  let  you  know  it." 

Saw  Fries  on  the  evening  of 
5th  March ;  asked  me  if  they  had 
assessed  my  house ;  told  him  they 
had;  he  then  added  that  he  had 


forbade  them  to  come  into  the 
township,  as  he  did  not  believe 
it  was  an  established  law,  and 
others  should  be  gone  through 
with  first.  He  seemed  very  much 
opposed  to  the  law.  He  did  not 
express  his  opposition  to  any 
other  law  that  I  heard,  but  to  the 
law  for  assessing  houses;  took  it 
that  he  did  not  believe  the  law 
had  ever  passed;  he  seemed  to 
doubt  of  its  being  established. 

Everhard  Foulke,  Coming 
from  the  house  of  James  Chap- 
man with  the  other  assessors 
(John  Rodrick  and  Cephas 
Childs),  opposite  Enoch  Rob- 
erts', saw  the  prisoner  and  a 
number  of  others  with  their 
arms;  don't  know  that  he  had 
any,  but  the  dthers  had;  got 
nearly  to  the  other  tavern,  David 
Zellers',  when  a  number  run  out 
and  cried  "Stop!"  John  Fries 
came  over  and  told  me  he  had 
told  me  yesterday  that  he  would 
take  me  today,  and  he  was  now 
come  to  do  it.  Captain  Kuyder 
seized  my  horse  by  the  bridle, 
and  a  number  of  others  came 
round  me.  Some  of  the  people 
there  (Jacob  and  John  Huber) 
took  Kuyder  off,  and  he  then 
seized  me  by  the  foot,  and  en- 
deavored to  dismount  me,  but  be 
failed.  Fries  came  up  and  said: 
"Foulke,  you  shall  be  taken  if 
you  will  get  off;  there  shall  no 
man  hurt  you."  I  rode  up  to  the 
stable,  got  off,  and  went  into  the 
house.  When  in  the  room,  which 
was  very  thick  of  people,  the 
prisoner  came  and  demanded  my 
assessment  papers;  told  him  that 
I  did  not  like  to  give  them  up; 
he  told  me  not  to  hesitate,  but  to 
do  it.  I  gave  them  to  him.  Fries 
gave  me  the  assessment  pap>ers 
again  unhurt,  and  told  me  that  he 
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had  used  me  better  than  I  de-  and  I  rode  off.  I  received  no  in- 
served,  and  that  if  I  had  a  mind  I  jury.  The  prisoner  said  or 
might  return  him  to  court,  which  thought  he  had  transgressed  the 
I  had  before  threatened.  He  law  in  such  a  manner  as  to  en- 
went  with  me  to  the  bar,  took  me  danger  his  life,  and  that  I  might 
to  my  horse  through  the  mob,  and  return  him  if  I  would, 
held  the  bridle  while  I  got  on, 


MR.   EWINQ  FOR  THE  PRISONER. 

Mr.  Ewing.  You  are  now,  gentlemen  of  the  jury,  in  the 
discharge  of  the  most  important  duty  which  possibly  has,  or 
ever  can  fall  to  your  lot  as  members  of  society.  This  is  a 
cause  of  the  greatest  magnitude,  of  the  first  impression.  Its 
importance  is  derived  not  only  from  a  consideration  that  the 
life  of  the  prisoner  is  now  at  stake,  but  also  from  the  pre- 
cedent that  your  verdict  will  establish  in  similar  cases  in  fu- 
ture. From  this  view  of  it,  it  claims  the  highest  and  most 
serious  attention  that  can  be  bestowed  upon  it. 

When  I  address  you  on  this  occasion,  I  feel  diffident  lest 
my  ideas  should  not  be  clothed  with  that  perspicuity  or  clear- 
ness that  I  could  wish,  or  my  sentiments  delivered  with  that 
ease  or  elegance  that  might  insure  success.  I  shall  rely  upon 
your  goodness  to  forgive  any  inaccuracy  of  style  or  sentiment 
that  your  penetration  may  discover  in  my  address  to  you. 

When  I  address  you  on  this  occasion,  it  is  with  an  anxiety 
of  mind  which  I  never  before  experienced,  when  I  reflect 
upon  the  possible  issue  of  this  cause  with  respect  to  the  un- 
fortunate prisoner  at  the  bar. 

The  situation  of  the  public  mind,  now  roused  to  resentment ; 
the  place  where  this  subject  is  made  matter  of  inquiry;  to- 
gether with  the  prejudices  that  may  exist  against  the  defend- 
ant, all  conspire  to  form  strong  obstacles  to  the  defense  which 
I  shall  attempt  on  this  occasion.  But  when  I  consider  your 
characters,  gentlemen,  I  am  fully  persuaded  that  you  will 
suffer  no  circumstances  of  this  kind  to  bias  your  impartial 
judgments,  to  destroy  that  inflexible  integrity  which  char- 
acterizes you,  or  prevent  this  defendant  from  receiving  from 
your  hands  (which  is  all  he  asks)  a  fair,  a  candid,  and  an  im< 
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partial  trial ;  that  you  will  hear  his  cause  under  every  pre- 
sumption of  his  innocence,  until  the  contrary  is  proved  by 
the  most  incontrovertible  evidence.  That  it  is  essential  to  the 
very  existence  of  every  government ;  that  it  is  essential  to  the 
preservation  of  life,  liberty  and  property  that  oflfenses  should 
be  punished,  and  that  the  crime  of  treason,  the  highest  that 
a  member  of  society  can  commit,  is  what  I  wdll  admit ;  but  I 
contend  that  it  is  equally  essential  to  the  existence  of  a  gov- 
ernment, and  to  our  security  as  members  of  it,  that  every  man 
indicted  should  have  a  fair  trial;  to  have  the  offense  defined 
with  certainty,  and  proved  in  such  a  manner  as  to  leave  no 
possibility  of  doubt  on  the  minds  of  the  jury. 

That  this  man  has  been  guilty  of  a  flagrant  violation  of  the 
law,  an  offense  for  which  he  deserves  to  suffer,  and  which  the 
good  of  society  requires  should  be  punished,  is  what  I  readily 
admit;  but  I  do  contend,  and  I  assert  with  confidence,  be- 
cause I  think  the  law  will  bear  me  out,  that  no  act  the  prisoner 
has  committed  can  be  construed  treason  by  the  most  rigid  or 
strained  construction  of  law. 

Gentlemen,  permit  me  to  observe,  that  in  proportion  to  the 
nature  and  magnitude  of  an  offense,  so  ought  the  evidence  to 
be.  As  the  accusation  against  this  man  is  of  the  deepest  dye, 
as  it  is  the  highest  possible  offense  against  the  laws  and  gov- 
ernment that  he  could  commit,  so  should  the  proof  of  it  come 
from  the  purest  sources,  and  be  of  that  nature  as  to  establish 
the  crime  beyond  the  possibility  of  a  doubt. 

He  is  indicted  for  the  crime  of  treason.  Happy  for  us  that 
we  are  not  now  left  to  the  construction  of  judges,  to  the  opin- 
ions of  men  of  any  kind,  or  we  might  be  led  astray  in  a 
variety  of  instances,  and  at  time  introduce  accumulative  trea- 
son. The  people  of  this  country,  knowing  the  magnitude  of 
this  object,  and  the  propriety  of  good  security  against  such 
constructions,  ingrafted  into  the  Constitution  the  definition 
of  the  crime,  and  transmitted  it  to  us  unimpaired.  Congress 
recognized  the  constitutional  definition,  by  ingrafting  also 
the  very  words  of  the  Constitution  into  the  act  for  the  punish- 
ment of  crimes;  they  have  there  prescribed  the  punishment; 
they  have  said  that  the  perpetrators  of  this  crime  shall  suffer 
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death.  We  are  now  to  consider  how  far  the  defendant  is  guilty 
of  treason,  as  laid  in  the  indictment.  I  had  meant  to  have 
gone  more  largely  and  fully  into  this  subject  from  the  au- 
thorities of  law  writers  of  eminence,  but  my  learned  colleague 
has  so  ably,  in  so  masterly  a  manner  handled  this  cause,  that 
less  remains  for  me  to  do.  I  shall  endeavor  to  show  you  what 
is  to  be  understood  by  levying  war  against  the  government  of 
the  United  States,  and  think  I  can  rest  on  that  ground  with 
safety,  to  prove  to  your  satisfaction  that  the  prisoner  has  not 
been  guilty  of  the  crime  of  treason. 

The  defense  rests  upon  three  grounds. 

First.  That  he  has  not  been  guilty  of  the  crime  charged 
in  the  indictment. 

Secondly.  If  he  has  been  guilty  of  any  crime  at  all,  the 
Act  of  Congress  has  sufficient  defined  it,  and  prescribed  the 
punishment  not  to  be  capital. 

Thirdly.  I  contend  that  the  proclamation  of  the  President 
should  operate  as  a  pardon  to  take  off  the  guilt  of  actions 
done  previously  thereunto,  if  not  continued  in. 

Judge  Ibedell  said  that  a  plea  must  be  put  in  if  that  was  insisted 
on,  bat  the  prisoner  must  plead  guilty  to  plead  pardon.  The  proc- 
lamation was  read  by  Mr.  Ewing,  in  which,  he  observed,  there  was  no 
pardon  promised. 

Mr.  Dallas  said  he  had  begun  speaking  on  this  point  before,  but 
was  interrupted  from  explaining  his  idea.  He  thought  there  was 
much  difference  between  an  assemblage  before  and  after  an  admoni- 
tion to  disperse.  It  doubtless  would  have  been  treason  had  they  con- 
tinued in  arms,  but  their  future  actions  put  a  construction  upon  their 
past  actions,  and  proved  that  they  were  guilty  of  riot  and  not 
treason. 

Mr.  Ewing.  This  opposition  arose  from  ignorance;  they 
did  not  know  that  the  law  was  in  force ;  and  the  first  time 
they  knew  that,  was  by  the  Proclamation,  when  they  actually 
did  disperse  and  submit  to  the  law. 

The  prisoner  at  the  bar  is  not  guilty  of  the  treason  laid  in 
the  indictment ;  for,  first,  there  must  be  a  traitorous  intention ; 
and,  secondly,  that  intention  must  be  carried  into  effect.  In 
order  to  prove  that,  we  must  trace  his  conduct  through  Bucks 
comity,  and  then  proceed  to  Bethlehem,  where  the  act  of  trea- 
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son  is  said  to  have  been  committed.    In  order  to  discover  what  is 
meant  by  levying  war,  we  are  obliged  to  resort  to  the  authority 
or  decision  of  English  conrts  on  the  statute  of  Edward  the 
III. :  but  though  everything  that  has  been  done  there  is  not  to 
be  considered  as  a  proper  precedent  for  us  here,  yet  there  are 
some  rules  and  constructions  in  England  that  will  apply  to 
particular  cases  here.    Wherever  a  set  of  men  take  up  arms 
to  oppose  themselves  to  the  government  generally,  to  subvert 
the  laws,  or  to  reform  them,  in  that  case  they  are  said  to  levy 
war  against  the  government.    The  great  criterion  to  distin- 
guish what  amounts  to  this  crime  is  the  quo  animo,  or  the  in- 
tention with  which  the  act  was  done.    The  object  must  be  of 
a  general  nature,  and  not  an  assembly  to  do  a  particular  act ; 
this  would  not  be  treason.    I  shall  now  show,  by  the  conduct 
of  the  prisoner,  that  his  views  were  not  of  a  general  nature, 
and  that  it  was  by  no  means  marked  with  that  degree  of 
malignity  which  the  counsel  for  the  prosecution  have  repre- 
sented.   You  will  consider  that  the  residence  of  the  prisoner 
was  remote  from  the  seat  of  government,  and  from  that  source 
of  correct  information  which,  as  a  member  of  society,  he 
ought  to  have  received,  whereby  to  regulate  his  conduct.  The 
people  with  whom  he  conversed  were  unacquainted  with  your 
language,  warmly,  and  perhaps  superstitiously  attached  to 
old  established  laws  and  customs  of  the  place  where  they  re- 
sided.   Having  been  accustomed  to  be  taxed  and  assessed  by 
men  of  their  own  choice ;  men  whose  conduct  they  had  a  right 
to  scrutinize,  and  whom  they  had  used  to  bring  to  account, 
you  need  not  be  surprised  that  these  people  would  at  least 
hesitate  at  admitting  innovations  into  their  customs.     The 
ideas  which  struck  them  naturally  were,  "Prom  what  source 
can  this  law  arise,  that  should  send  a  stranger  into  our  town- 
ships to  make  assessments — a  right  which,  exclusively,  as  we 
think,  belongs  to  us?"     They  did  not  feel  such  prejudice 
against  this  law,  considered  as  to  its  effects,  but  from  the 
manner  of  its  breaking  upon  their  view.    The  introduction  of 
this  new  principle  alarmed  them,  but  they  assembled,  not  to 
oppose  the  law,  but  to  gain  time  for  information  of  the  real 
existence  of  it.     Under  this  delusion  they  labored,  because 
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they  had  not  the  advantage  we  have  of  enjoying  information, 
and  the  illiterate  state  they  were  in  operated  as  a  great  sonrce 
of    their   opposition.     This   ignorance    and    delusion   were 
peculiarly  manifested  throughout  all  their  conduct.     Their 
first  meeting  was  held  to  consider  whether  it  was  a  law  or  not. 
Not  being  satisfied  about  it,  and  disappointed  in  their  in- 
formation, they  met  again,  in  order  to  tell  the  assessors  not  to 
come  about  their  township  to  make  the  assessments  until  their 
doubts  were  removed.    The  assessors  went  on,  however,  and 
all  this  while  the  people  were  enveloped  in  darkness.    They 
warn  the  assessors;  they  teU  them,  ''We  don't  want  to  repeal 
this  law  by  violence.''    No;  if  they  had,  arresting  the  asses- 
sors would  not  have  done  it ;  they  must  have  gone  to  a  higher 
source;  and  if  they  had  gone  there  with  a  determination  to 
repeal  or  oppose  it,  the  act  might  have  received  the  stamp  of 
treason.    I  deny  that  they  arrested  any  of  the  officers  of  the 
government  in  the  execution  of  their  duty.    We  have  repeat- 
edly asked  upon  what  authority  these  men  acted.    We  have 
asked,  and  have  not  obtained  satisfaction,  and  we  therefore 
presume  the  authority  does  not  exist;  and  where  there  is  no 
law,  there  is  no  transgression.    But  suppose  they  had  pro- 
duced their  authority,  to  what  would  their  opposition  have 
amounted  t     To  a  riot,  and  no  farther.     What  course  did 
Fries  take  in  this  scene  t    Humanity  and  tenderness,  wherever 
his  interposition  was  necessary,  and  he  was  present,  charac- 
terized him.    So  far  from  subverting  the  government ;  so  far 
from  preventing  the  execution  of  its  laws ;  so  far  from  injur- 
ing or  punishing  these  assessors  while  entirely  in  his  power, 
he  prevented  the  very  people  who  were  with  him  from  doing 
those  acts,  and  he  himself  was  industrious  to  release  them, 
and  lead  them  into  a  place  of  safety.    If  conduct  like  this  is 
to  be  construed  into  the  crime  of  treason,  what  act,  I  ask,  will 
not  by  and  by?    If  this  is  treason,  it  is  unhappy  for  us,  for 
thousands  in  the  United  States  have  been  guilty  of  the  same 
thing.    Because  a  law  exists,  must  we  acquiesce  implicitly  t 
have  we  not  a  right,  as  freemen,  to  think  t  have  we  not  a 
right  to  object  to  it  t    It  is  impossible  that  we  should  be  all  of 
one  mind  with  respect  to  the  beneficial  consequences  of  a  law; 
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some  difference  of  opinion  will  necessarily  exist.  The  opposi- 
tion was  manifested  in  different  places,  but  it  was  all  to  the 
same  law.  Bnt  the  opposition  did,  in  no  instance,  amount  to 
a  traitorous  intention,  nor  was  it  ever  manifested  in  their 
conduct  from  the  beginning  to  the  end.  I  ask  you,  if  Fries 
ever  took  any  active  part  in  it,  so  as  to  distinguish  him  as 
their  leader.  It  has  been  declared  that  he  opposed  the  law, 
and  likewise  that  he  took  men  to  Bethlehem  to  rescue  the 
prisoners,  but  we  do  not  find  there  was  any  command  given. 
There  Was  a  difference  of  opinion  on  their  way,  whether  they 
should  go  to  Bethlehem  or  not.  If  he  had  commanded  these 
men,  and  had  intended  to  levy  war  against  the  government, 
some  of  them  would  not  have  returned ;  but  he  would  have  led 
them  on  to  the  object  without  consultation.  Trace  him  to- 
wards Bethlehem.  There  were  several  who  could  not  pass  the 
bridge,  because  toll  was  demanded.  When  he  came  up,  he 
said,  "Count  my  men."  No  doubt  he  meant  only  the  men  of 
his  own  company,  because  we  do  not  hear  that  he  paid  for 
more  than  his  own.  It  does  not  appear  that  he  had  any  com- 
munication whatever,  informing  him  that  such  a  party  were 
to  meet  there  that  day,  much  less  can  it  be  imagined  there 
were  any  treasonable  communications.  He  went  up  with  his 
men;  but  we  find,  while  another  company  formed  before  the 
house,  his  men  stood  aloof.  They  did  not  form  there  in  the 
ranks,  nor  did  they  come  there  for  that  purpose.  The  con- 
sideration that  some  of  their  country  people  were  taken  pris- 
oners, and  they  thought  it  was  unconstitutional  and  oppres- 
sive for  them  to  be  taken  to  Philadelphia  to  be  imprisoned 
and  tried,  induced  them  to  insist  upon  the  rescue.  What  did 
they  say  t  "We  will  bail  them.  If  they  are  guilty,  they  ought 
to  suffer.*'  Bail  is  refused.  The  marshal  could  not  have 
granted  that  request,  but  they  did  not  know  that.  When  they 
found  this,  their  proposal,  was  rejected,  they  determine  they 
will  have  the  men.  Then  John  Fries  appeared.  A  man  who 
had  used  the  assessors  respectfully.  A  man  whose  character 
was  that  of  humanity.  He  was  chosen  to  go  in  to  the  marshal 
to  demand  the  prisoners.  One  said  he  should  be  commander 
of  them ;  but  it  does  not  appear  that  he  did  take  the  command 
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at  all;  bnt  we  hear  of  two  others  who  commanded  on  that 
day.  Fries  went  in  and  conversed  on  the  release  of  the  pris- 
oners with  the  marshal,  who,  with  great  firmness,  said  that 
they  must  be  taken  from  him.  He  went  out  again,  and  the 
men  being  pretty  warm,  he  checked  them.  Went  a  second  and 
third  time.  All  his  aim  was  to  prevent  the  shedding  of  blood. 
He  pledged  himself  to  the  marshal  that  no  harm  should  come 
to  him  from  him  or  his  company. 

If  the  object  of  these  people  had  been  of  a  general  nature, 
men  so  obnoxious  in  the  county  as  Balliott,  Henry,  and  Eyerly 
would  not  have  escaped  their  vengeance  or  resentment,  when 
they  were  so  much  within  their  power.  Had  their  conduct 
been  stamped  with  treason,  they  would  not  have  been  satis- 
fied with  rescuing  the  prisoners.  The  officers  would  have  suf- 
fered; but  not  one,  we  find,  was  hurt.  One  strong  trait, 
worthy  your  observation,  is,  that  their  view  in  going  to  Beth- 
lehem was  not  to  prevent  the  operation  of  the  law,  but  simply 
to  rescue  the  prisoners;  and  in  this  their  conduct  cannot 
amount  to  more  than  a  riot  and  rescue.  An  offense  defined, 
as  well  as  its  punishment,  in  an  Act  of  Congress.  As  the 
overt  act  must  be  laid  in  the  county  where  the  offense  was 
committed,  and  if  it  is  true  that  treason  was  not  committed  at 
Bethlehem,  where  shall  we  look  for  itt  The  gentlemen  will 
not  attempt  to  prove,  I  presume,  that  the  beginning  of  the 
treasonable  act  was  in  Bucks  county,  and  its  completion  at 
Bethlehem.  But  Bucks  has  nothing  to  do  with  the  present  in- 
dictment at  all,  and  ought  not  to  be  brought  into  view. 

Mr.  Ewing  then  referred  to  Poster  210,  and  1  Hale  143, 
and  Lord  George  Gordon's  case,  each  of  which,  he  said,  far 
exceeded  the  case  of  the  prisoner  at  the  bar.  But,  he  ob- 
served, as  the  time  and  patience  of  the  jury,  to  which  he  felt 
himself  so  much  indebted,  had  been  so  severely  tried  already 
in  this  lengthy  trial;  and  as  the  defense  had  been  so  ably 
handled  by  Mr.  Dallas,  and  what  remained  would  be,  he  had 
no  doubt,  well  conducted  by  the  justly  asknowledged  great 
talents  of  another  learned  advocate,  he  should  forbear  en- 
larging. The  verdict  you  give,  gentlemen,  said  he,  will  not 
only  be  of  vast  moment  to  the  prisoner,  but  will  also  establish 
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a  precedent  for  fntnre  similar  cases,  and  it  will  be  to  your 
immortal  honor  if  you  preserve  and  decide  irith  impartiality 
and  firmness;  while,  on  the  contrary,  it  will  be  a  source  of 
shame  and  disgrace  if  you  do  otherwise,  through  the  influence 
of  prejudice  or  the  operation  of  external  circumstances.  I 
can  safely  trust  the  life  of  my  client  in  your  hands,  under  a 
consciousness  that  those  feelings  of  humanity,  and  a  just 
estimation  of  the  evidence,  will  outweigh  all  other  considera- 
tions, and  thus  will  your  righteous  verdict  gain  you  the  grati- 
tude of  your  country,  the  approbation  of  your  own  con- 
sciences, and  the  warmest  thanks  of  the  defendant. 

MB.    SITGREAVES   FOR   THE   PROSECUTION. 

Mr.  Siigreaves.  I  acknowledge  the  propriety  of  an  ob- 
servation which  dropped  from  one  of  the  counsel  for  the 
prisoner  in  the  course  of  his  address  to  you:  that  is,  that 
those  who  are  concerned  for  the  prosecution  in  criminal  cases 
should  not  endeavor,  by  their  eloquence  or  ingenuity,  to  di- 
vert  the  attention  of  the  jury  from  the  truth,  or  to  stretch 
that  truth  so  as  to  give  them  more  unfavorable  impressions 
on  the  facts  than  they  will  bear.  This,  I  must  acknowledge, 
would  have  been  unnecessary  advice  to  me,  because  the  views 
I  shall  be  able  to  take  of  this  subject  will  be  but  feeble  and 
imperfect.  In  the  course  of  my  limited  and  short  experience, 
I  have  been  but  little  conversant  with  criminal  courts,  and 
have  paid  but  little  attention  to  the  criminal  code,  and  never 
have  been  engaged  in  a  case  so  important  as  the  present,  my 
public  duties  having,  for  some  years  past,  drawn  me  from 
the  bar.  It  may  not  be  wondered,  then,  if  I  have  not  been 
able  to  bring  into  this  court  talents  equal  to  meet  those  called 
to  the  assistance  of  the  prisoner.  I  must  therefore  say  I  shall 
not  be  able  to  do  justice  to  the  case.  I  confess  I  feel  a  desire 
that  those  persons  who  have  been  guilty  of  this  second  out- 
rage and  disgrace  brought  on  the  State  of  Pennsylvania  may 
feel  the  punishment  the  law  inflicts.  I  hope  you  and  every 
one  who  hears  me  will  join  in  this  sentiment,  for  on  it  hangs 
much  of  our  peace  and  security.    I  have  no  objection  to  going 
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still  farther.  My  lot  is  cast  in  that  part  of  Pennsylvania 
where  this  unfortunate  circumstance  occurred.  I  feel  par- 
ticularly for  the  good  order,  peace,  and  prosperity  of  that 
part  of  the  State ;  but  I  have  unhappily  seen  it  in  such  a  sit- 
uation that  all  the  harmony  of  society  was  destroyed ;  and  if 
I  were  not  to  feel  a  strong  desire  that  peace,  harmony,  and 
good  order  should  be  restored,  I  should  be  destitute  of  hu- 
manity; for  we  all  know  that  crimes  can  only  be  prevented 
by  inflicting  suitable  punishments  on  the  delinquents.  I 
wi6h,  gentlemen,  that  the  law  should  be  executed  against 
those  who  were  criminal;  but  when  I  say  so,  let  me  not  say 
that  I  wish  the  prisoner  at  the  bar  to  be  executed.  No :  my 
earnest  wish  is  that  the  general  good  of  society  may  be  pro- 
cured. This  man  must  be  tried  by  the  evidence  that  is 
brought  against  him,  and  upon  that  alone  he  must  stand  for 
his  guilt  or  innocence. 

Having  said  thus  much,  I  begin  now  to  premise  one  or  two 
things  which  I  think  should  be  altogether  set  aside,  but 
which  have  been  much  insisted  upon.  You  have  been  told 
that  the  prisoner  appears  here  on  the  charge  of  treason,  un- 
der all  the  disadvantages  of  denunciation  by  the  President  of 
the  United  States  in  his  Proclamation.  Any  of  the  assertions 
of  that  Proclamation  are  not  to  have  weight  on  your  minds, 
nor  will  it  operate  against  the  prisoner.  He  is  to  be  tried  by 
the  evidence  only,  and  you  are  not  to  regard  anything  you 
have  heard  out  of  doors  before  this  trial  commenced.  Noth- 
ing should  operate  to  doom  the  prisoner  to  a  harder  fate  than 
the  law,  supported  by  fair  testimony,  provides.  It  is  also  as 
true,  that  nothing  contained  in  that  Proclamation  should  op- 
erate to  the  benefit  of  the  prisoner:  if  it  should  not  convict 
him,  no  more  should  it  acquit  him.  The  analogy  which  has 
been  drawn  does  not  exist  between  this  Proclamation  and  the 
Riot  Act  of  England,  as  you  have  been  told;  but  even  if  it 
did,  the  inference  would  not  be  just.  You  were  told  that  all 
who  disperse  on  the  reading  of  that  Act  are  pardoned  for 
crimes  previously  committed.  It  is  not  so.  But  more  of  that 
presently.  The  Proclamation  of  the  President  was  issued  for 
one  purpose,  and  the  Riot  Act,  in  England,  is  read  for  an- 
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other.  The  President  has  no  anthority  to  call  forth  a  mili- 
tary power  but  under  certain  circumstances.  Wherever  a 
combination  should  form  which  is  too  strong  for  the  civil 
power  to  quell,  then  the  military  may  be  called  in  to  aid  the 
civil,  but  with  a  humanity  intending  to  prevent  the  effusion 
of  human  blood,  and  to  call  out  military  force  as  seldom  as 
possible,  the  law  has  provided  that  a  Proclamation  shall  be 
previously  issued,  that  the  offenders  may  disperse  peaceably 
to  their  homes ;  but  there  is  not  a  syllable  about  pardon  in  it. 
The  President  has  the  power  to  pardon,  it  is  true,  but  he  has 
not  done  it  by  that  Proclamation. 

The  Riot  Act,  which  passed  in  the  reign  of  George  I,  was 
enacted  in  order  to  prevent  tumultuous  assemblies:  if  peo- 
ple refused  to  depart  within  one  hour  after  it  was  read,  they 
were  guilty  of  felony,  for  which  they  were  to  suffer  death, 
although  the  offense  before  was  only  a  misdemeanor,  yet  the 
refusal  to  depart  makes  it  felony ;  but  it  cannot  be  pretended 
that  any  such  departure  excused  them  from  the  riot,  but,  on 
the  contrary,  prosecution  and  conviction  frequently  take 
place  for  that  crime,  although  they  should  disperse;  and 
therefore  it  does  not  affect  the  merits  of  the  case.  The  plocla- 
mation  is  as  a  blank  paper  before  us,  and  therefore  we  must 
examine  this  case  upon  its  own  independent  merits. 

Gentlemen,  in  summing  up  this  case  on  the  part  of  the 
United  States,  the  method  most  natural  to  adopt  is, 
First.    To  consider  the  law  as  relating  to  this  subject. 
Secondly.  What  was  the  amount  of  the  offenses  perpetrated 
at  Bethlehem:  and, 

Thirdly.  Inquire  whether  the  facts  produced  in  evidence 
are  such  as  to  convict  the  prisoner,  and  make  him  guilty  of 
the  charge  in  the  indictment  as  applying  to  his  particular 
case. 

First,  with  respect  to  the  law  on  treason.  I  should  have 
expected  it  was  so  well  understood  that  there  would  have  been 
no  difference  amongst  us,  however  we  might  differ  on  its  ap- 
plication to  the  prisoner;  yet  unfortunately  there  is,  and  we 
must  endeavor  to  meet  those  objections.  The  statement 
which  was  made  to  you  at  the  opening  by  myself,  and  a  state- 
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ment  hy  the  attorney  of  the  district,  I  believe  to  be  correct: 
I  am  eonfirmed  in  that  opinion,  and  have  no  doubt  it  will 
be  given  to  you  by  the  court  in  the  charge  as  correct-  We 
are  not  at  this  day  to  distract  ourselves  with  theory:  The 
law  of  Edward  III  of  England,  called  by  some  '^the  sacred 
statute,"  and  by  others  the  parliament  who  enacted  it  is 
called  '*The  Blessed  Parliament,'*  that  law  and  our  Consti- 
tution have  adopted  the  same  words.  The  judges  in  Eng- 
land, as  eminent  for  their  patriotism,  as  eminent  for  their 
tenderness,  and  as  eminent  for  their  ability  as  any  ever  were 
in  this  country,  have  solemnly  settled  this  particular  in  a 
variety  of  instances,  and  unfortunately,  young  as  this  coun- 
try is,  there  has  been  the  necessity  for  a  court  of  the  United 
States  for  this  district  to  settle  the  principle  likewise.  The 
adjudication  under  this  statute  were  made  by  men  all  well 
known  for  their  love  of  liberty.  We  have  no  need  to  conjure 
up  a  different  exposition,  or  different  form  of  construction, 
than  what  has  already  been  admitted  in  both  countries:  in- 
deed, it  is  what  cannot  be  shaken  at  this  day.  It  is,  that  all 
insurrection  by  a  multitude  of  people  with  intention  to  usurp 
by  violence  or  intimidation  the  lawful  authority  of  the  gov- 
ernment in  matters  of  a  general  and  public  concern,  in  which 
the  insurgents  have  no  interests  distinct  from  the  rest  of  the 
community,  is  treason.  From  the  best  consideration  I  have 
been  able  to  give  the  subject,  I  have  formed  this  definition, 
which  I  believe  comprises  the  whole  that  can  be  said  about  it, 
and  I  believe  no  more:  I  think  this  assertion  will  appear  to 
be  justified  by  the  best  authorities.  If  this  description  is 
just,  the  offense  is  clearly  settled,  and  amounts  to  'levying 
war  against  the  United  States.''  In  the  most  essential  parts, 
I  think  this  rule  has  been  settled  by  the  counsel  for  the 
prisoner. 

The  intention^  which  constitutes  the  gist  of  the  offense, 
is  proved  to  have  been  to  some  general  object ;  if  the  inten- 
tion was  to  gratify  some  private  concern  or  interest,  even 
if  there  be  all  the  apparatus  of  war,  as  guns,  fifes,  drums, 
etc.,  whatever  violence  should  be  committed  under  it,  it 
cannot  amount  to  treason,  because  the  intention  is  not  to 
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a  public  matter,  whatever  other  crime  it  may  amount  to, 
and  whatever  enormities  may  be  committed.  This  may  be 
the  case,  in  order  to  gratify  some  particular  passion,  or  some 
particular  interest.  It  is  the  intention,  which  distinguishes 
treason  from  other  crimes:  Riot  is  generally  much  like  it, 
but  not  being  of  a  public  nature,  is  only  a  misdemeanor: 
Treason,  on  the  contrary,  is  the  greatest  crime  known  to  the 
laws  of  any  country.  Lord  Mansfield,  at  the  trial  of  Lord 
George  Gordon,  expresses  the  same  opinion.  If  this  is  a  true 
position,  it  is  certainly  an  irresistible  inference,  that  insur- 
rection for  the  purpose  of  suppressing  and  preventing  the 
execution  of  a  public  law,  is  to  prevent  or  obtain  a  public  ob- 
ject, and  of  course  must  be  high  treason  within  the  rule  of 
our  Constitution.  Yet  this  has  been  repeatedly  denied  by  the 
gentleman  to  be  high  treason;  nay,  he  even  went  on  so  far 
as  to  say,  that  in  England  no  such  thing  had  taken  place ;  he 
says  it  must  be  a  combination  to  oppose  all  the  laws;  or,  at 
least,  to  force  the  repeal  of  a  law.  Qentlemen,  I  think  I  have 
stated  enough  to  convince  you  that  this  is  erroneous:  If 
treason  is  the  unlawful  pursuit  of  an  object  of  a  public  na- 
ture, then  the  suppressing  of  a  public  law  is  treason.  But  I 
would  not  have  you  rest  on  my  definition,  if  I  cannot  bring 
you  full  proof  in  favor  of  it.  See  1  Hawkins,  Chap.  17,  Sec. 
25.  1  Hale,  133.  And  this  position  is  confirmed  still  further 
by  a  precedent  of  our  own.  2  Dallas,  346,  etc.  I  consider 
settles  the  question  beyond  all  doubt,  and  it  ought  to  rest  so 
forever,  the  decision  was  so  serious  and  solemn  in  both  coun- 
tries. I  shall  assume  this  as  an  acknowledged  point  through- 
out the  whole  of  my  inquiry.  I  should  have  added  the  opin- 
ion of  Mr.  Erskine,  in  Lord  George  Gordon's  trial.  Speak- 
ing on  the  treason  statute,  he  says — ^None  of  them  have  said 
more  than  this,  that  war  may  be  levied,  not  only  by  destroy- 
ing the  Constitution,  or  the  government  itself,  but  by  assum- 
ing the  appearance  of  war,  to  endeavor  to  suppress  a  law 
which  it  has  enacted. 

It  is  certain  that  British  cases  go  much  farther,  and  if  it 
was  necessary,  and  the  case  required  it,  it  could  be  justified 
by  decisions  in  England  upon  points  infinitely  less  strong 
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than  those  I  have  quoted :  points  which  were  settled  at  a  very 
early  period,  which  neither  the  parliaments  nor  the  courts 
have  ever  interposed  to  change.  Cases  of  public  grievances, 
whether  real  or  pretended,  whether  they  grow  out  of  law  or 
out  of  practice,  as  pulling  down  all  enclosures,  etc.,  which  are 
the  invasions  of  private  right,  from  its  universality — ^is  high 
treason.  Again,  usurping  the  powers  of  the  government  by 
pulling  down  all  bawdy  houses,  is  high  treason.  The  case  re- 
ferred to  by  Mr.  Bradford,  in  Mifflin  County,  was,  that  a 
particular  judge  was  driven  from  the  bench:  they  did  not 
oppose  the  sitting  of  the  court,  but  they  had  a  resentment 
against  the  individual,  and  therefore  the  prosecution  was  for 
riot.  This  will  assist  us  in  our  farther  inquiries  upon  the 
present  occasion.  This  crime  is  said  not  to  be  treason,  but  a 
rescue  and  bare  obstruction  of  process,  and  within  the  sedi- 
tion law,  or  within  a  clause  of  the  penal  code,  and  therefore 
not  treason.  But  whatever  nature  an  offense  may  be  of  itself, 
if  it  is  accompanied  with  this  particular  act  of  treason,  the 
act  becomes  treason :  I  willingly  admit  that  a  rescue  of  pris- 
oners may  be  without  treason:  a  person  may  be  willing  to 
risk  the  law  rather  than  his  friend  should  suffer,  and  may 
therefore  rescue  him;  this  would  be  but  misdemeanor:  If 
ten  men  in  arms  go  to  an  officer  and  rescue  his  prisoner,  if 
it  be  done  in  a  private  manner,  it  is  no  more  than  a  misde- 
meanor; but  if  these  same  ten  men  in  arms  go  from  motives 
of  a  public  nature,  then  it  becomes  treason.  The  intention, 
therefore,  makes  the  crime  to  differ. 

It  is  said  farther,  that  the  legislature  of  the  United  States 
have  passed  a  solemn  opinion  upon  it,  and  that  they  have 
called  it  no  more  than  a  combination  of  certain  facts ;  a  res- 
cue, etc.,  against  which  it  has  provided ;  and  therefore  it  can- 
not now  be  called  treason.  I  think  this  received  a  good  an- 
swer by  Judge  Wilson,  2  Dallas,  351,  and  the  objection  was 
solemnly  overruled  by  the  court.  The  Sedition  Act  was  not 
made  at  that  time,  to  be  sure ;  but  if  it  had,  there  can  be  no 
doubt  but  it  would  receive  the  same  answer,  and  meet  the 
same  fate  by  this  judge  if  read  in  objection.  But  the  first  sec- 
tion of  the  Sedition  Act  describes  a  different  sort  of  combina- 
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tioii;  and  is  not  levying  of  war.  There  must  be  of  necessity 
a  conspiracy  in  levying  war,  but  there  may  not  be  one  in  an 
unlawful  combination. 

Judge  Peters.  Whatever  the  crime  would  have  been  without  a 
treasonable  intention,  with  a  treasonable  intention  it  would  consti- 
tute the  overt  act. 

Mr.  Siigreaves.  The  cases  in  the  books  are  strongly  dem- 
onstrative of  this  particular.  In  Benstead's  case  (Foster, 
212),  '-certain  unpopular  measures  having  passed  in  the 
council,  the  odium  was  thrown  on  the  Archbishop  of  Canter- 
bury. A  paper  was  pasted  up  in  London,  exhorting  the  ap- 
prentices to  rise  and  sack  the  archbishop's  house  at  Lambeth, 
and  accordingly  some  thousands  went  with  a  declaration  that 
they  would  tear  the  archbishop  in  pieces." 

It  was  not  attacking  the  individual,  but  the  officer,  that 
became  high  treason.  The  same  with  respect  to  the  attack  on 
General  Neville's  house  during  the  Western  insurrection;  the 
attack  on  him  was,  because  he  was  an  officer,  and  therefore 
being  upon  the  office  and  not  the  man,  it  was  upon  the  gov- 
ernment, and  high  treason. 

Such  is  the  general  opinion  of  treason:  the  great  inquiry 
will  now  be,  what  was  the  intention  with  which  the  offense  at 
Bethlehem  was  perpetrated?  It  is  allowed  to  be  a  rescue;  it 
is  conceded  also  that  there  was  an  obstruction  of  process :  If 
it  was  so,  it  was  a  part  of  the  general  system  which,  being  of 
this  public  nature,  obtains  the  magnitude  and  operation  of 
treason.  Before  I  go  into  the  examination  of  this,  1  will 
make  on  observation  on  what  has  been  said:  that  the  overt 
act  must  be  proved  in  the  county  where  it  is  laid.  I  heard 
this  position,  but  I  did  not  discover  any  application  of  it, 
and  therefore  I  am  at  a  loss  to  know  how  to  treat  it.  There 
exists  in  England,  and  in  the  State  of  Pennsylvania,  a  form 
in  the  direction  to  the  grand  jury,  which  deserves  notice; 
they  are  sworn  to  inquire  for  the  body  of  the  county.  This 
causes  considerable  difficulty,  particularly  where  something 
done  out  of  the  county  is  required  as  an  ingredient  in  the 
charge,  and  if  the  beginning  of  a  crime  was  in  one  county. 
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and  its  completion  in  another,  the  difficulty  would  be  greater; 
but  even  those  difficulties  are  remedied.  The  idea  of  his  hon- 
or, Judge  Peters,  the  other  day,  appears  to  be  sound.  That 
a  district  is  the  same  as  it  respects  the  United  States,  as  a 
county  is  to  a  state,  and,  therefore,  the  grand  jury  are  drawn, 
not  from  the  body  of  the  county,  but  from  the  body  of  the 
district,  and  the  whole  extent  of  the  district  is  equally  con- 
nected with  the  venue,  if  it  be  laid  there.  As  to  the  evidence, 
therefore,  I  consider  the  crime  may  be  laid  in  one  county  and 
proved  in  another.  (2  Hawkins,  Chap.  46,  Sec.  182.)  I  con- 
sider whatever  rule  applies  in  England,  or  in  our  state  gov- 
ernments relative  to  counties,  is  the  same  respecting  districts 
under  the  general  government  of  the  United  States ;  likewise, 
if  the  overt  act  be  proved  in  the  county  where  it  is  laid,  you 
may  go  out  of  the  county  for  evidence  to  shows  the  intention 
with  which  it  was  committed.  This,  I  think,  cannot  be  de- 
nied. In  Foster,  9,  we  see  that  an  overt  act  not  laid,  may  be 
brought  as  evidence  to  support  one  that  is  laid,  in  order  to 
show  the  intention. 

With  respect  to  hearsay  evidence,  the  rule  of  law  is,  that 
the  circumstances  of  the  oral  testimony  is  regarded,  as  it  may 
tend  to  establish  other  evidence,  though  of  itself  it  be  no 
proof.  There  are  a  variety  of  instances  in  which  it  is  neces- 
sary to  be  admitted,  though  there  is  a  rule  against  it  in 
others.  In  all  cases  where  proof  is  to  be  made  by  evidence  of 
general  reputation,  it  is  useful;  so,  upon  this  occasion,  it  is 
competent  to  us  to  prove  the  general  state  of  the  country;  if 
proper  to  show  the  general  state  of  a  country  where  insur- 
rection prevails,  it  is  as  proper  in  order  to  show  the  general 
combination,  the  design  and  intention,  because  it  may  be  the 
only  effectual  way  of  coming  at  that  knowledge.  For  in- 
stance; tUs  information,  which  was  received  by  the  commis- 
sioner in  the  discharge  of  his  official  duty,  is  proper  evidence 
to  show  why  the  law  was  not  carried  into  effect,  and,  conse- 
quently, the  criminal  spirit  of  the  country.  Popham's  Re- 
X>orts,  152. 

Mr.  Siigreaves  went  into  the  case  of  Lord  •George  Gordon, 
which  had  not  been  represented  to  the  jury  by  Mr.  Dallas  to 
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his  satisfaction.  He  related  the  circumstances  of  that  riot 
at  length.  He  said  the  acquittal  of  that  gentl^nan  was  not  a 
certain  proof  of  his  innocence;  doubts  might  have  arisen  on 
the  minds  of  the  jury  as  to  the  sufficiency,  or  character  of  the 
evidence,  or  there  may  have  been  a  contradiction  of  testimony, 
by  which  all  the  credit  of  it  would  be  taken  away.  Besides,  it 
did  not  appear  to  him  that  the  act  of  high  treason  was  com- 
mitted; the  multitude  who  accompanied  Lord  Gteorge  to  the 
Parliament  house,  did  not  go  to  compel  a  repeal  of  the  law, 
or  to  overawe  the  Parliament,  but  from  a  report  that  the 
numerous  signatures  were  not  rightly  obtained,  they  went  to 
stamp  truth  on  the  instrument,  and  convince  Parliament  of 
the  respectability  of  the  signers.  Besides,  the  main  point  of 
evidence  of  what  a  person  heard  Lord  Qordon  say  in  the 
lobby,  was  received  doubtfully  by  the  jury.  Many  things 
went  to  make  the  testimony  not  so  unambiguous  as  it  ought 
to  be  on  a  trial  for  life  or  death,  and  on  that  account,  per- 
haps, the  learned  judge  charged  them,  if  a  doubt  hung  upon 
their  minds,  to  acquit  the  prisoner.  Upon  the  whole,  no  in- 
ference can  be  drawn  from  that  case. 

Gentlemen,  another  extraordinary  position  was  taken,  by 
both  the  counsel,  in  defense  of  the  prisoner.  It  was  said,  that 
it  could  be  no  offense  to  rescue  prisoners  who  were  taken  up 
for  acts  committed  against  men  who  acted  without  authority, 
nor  to  oppose  men  who  had  not  authority  to  assess  under  this 
law.  It  was  attempted  to  be  shown  you  that  some  of  the 
assessors  had  not  received  their  warrants  agreeably  to  the  act 
of  Congress,  and,  thence,  all  the  outrages  were  tolerated!  I 
do  not  suppose  that  the  gentlemen,  engaged  for  the  prisoner, 
mean  to  go  beyond  the  case  in  which  they  are  engaged,  but  I 
must  say  that  their  zeal  on  this  occasion,  has  introduced  a 
dangerous  principle.  If  the  apostle  of  any  insurrection  had 
come  reeking  from  the  gore  of  Europe,  and  had  preached  up 
to  you  this  doctrine,  he  could  not  have  done  it  more  com- 
pletely than  those  gentlemen;  agreeably  to  this,  the  whole 
country  may  raise  themselves  into  array  against  those  who, 
de  facto,  exercise  the  authority  of  the  government  and  the 
lawS;  yet;  if  called  to  account,  the  court  must  be  informed,  if 


JOEN  FRIES.  81 


the  ingenuity  of  the  counsel  can  find  a  fault  in  the  appoint- 
ment of  the  persons  engaged  in  the  execution  of  the  laws,  that 
they  have  not  transgressed  the  laws,  and  upon  that  account ! 
Is  not  this  at  once  sapping  the  foundation  of  society,  and  by  a 
kind  of  encouragement  of  insurrection,  striking  hard  at  the 
root  of  all  government  f  This  is  an  opposition,  in  my  opinion, 
upon  a  dangerous  and  destructive  ground.  I  am  not  disposed, 
at  this  time,  to  enter  into  any  argument  whether  it  is  neces- 
sary to  prove  the  appointment  of  the  officers,  but,  admitting 
it  is  true,  that  upon  the  indictment  of  persons  for  obstruction 
of  process,  or  obstruction  of  a  public  officer  in  his  duty,  it  is  no 
offense  without  he  prove  his  due  appointment,  yet  it  does  not 
follow  that  facts  given  in  evidence  to  prove  an  outrage,  should 
require  all  that  strictness  of  examination.  You  will  observe 
that  the  prisoner  does  not  stand  charged  with  an3rthing  but 
the  rescue  at  Bethlehem ;  he  is  now  charged  with  the  offenses 
he  committed  in  Bucks,  or  anywhere  else,  much  less  with  any- 
thing where  he  was  not  present.  These  previous  transactions 
are  given  you  to  show  the  tendency  of  the  design.  These  gen- 
tlemen exercised  the  offices,  and  it  does  not  appear  that  there 
was  the  least  doubt  expressed  in  those  counties  of  their  au- 
thority, neither  by  the  prisoner  nor  any  person  whatever,  who 
associated  with  him,  at  any  time  or  on  any  occasion;  their 
opposition  was  not  founded  on  any  such  pretext,  but  it  grew 
merely  out  of  the  law,  and,  therefore,  it  must  appear  that  the 
outrage  was  an  unequivocal  fact,  conducted  with  the  inten- 
tion, so  far  as  we  can  collect,  to  defeat  the  law.  On  these 
grounds  there  is  no  necessity  for  proof  of  due  appointment. 
But  what  are  the  objections,  or  what  proof  do  they  require  1 
There  is  no  pretensions  to  a  doubt  respecting  the  legal  ap- 
pointment of  any  officer  but  the  two  assessors  at  Penn  in 
Northampton,  and  Milf  ord  in  Bucks ;  Mr.  Eyerly  himself  tells 
you,  that  all  the  rest  were  appointed  by  the  Board  of  Com- 
missioners, and  that  at  Penn,  the  assessor  refused,  and  Mr. 
Balliott  had  the  blank  to  fill  up.  Respecting  the  other,  Mr. 
Foulke  supplied  the  place  of  Clark,  who  held  his  appoint- 
ment, and  Mr.  Foulke  was  appointed  to  assist  him.  How,  then, 
gentlemen,  from  those  two  cases,  could  a  general  inference  be 
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warranted  that  the  appointments  were  irregular,  and  upon 
that  ground,  these  outrages  be  justified  t 

'We  have  heard  much  about  the  danger  of  following  Eng- 
lish precedents,  and  about  the  words  high  treason.  There  is  a 
species  of  treason  in  England  which  cannot  exist  here;  that 
is,  conspiring  against  the  life  of  the  king,  and  speaking  of 
mere  words,  which  have  frequently  been  construed  into  that 
crime.  It  has  been  a  question  of  great  doubt  whether  words 
can  be  called  treason,  but  in  that  country  or  this,  it  is  neces- 
sary to  prove  the  intention  with  which  a  crime  was  committed ; 
and,  therefore,  mere  words,  though  it  is  true  cannot  convict, 
yet  if  a  man  has  done  a  lawless  act,  we  may  exemplify  the 
design  by  words,  even  of  the  prisoner  himself.  With  re- 
spect to  an  action  done  publicly  and  notoriously,  that  is  a 
matter  capable  of  positive  and  absolute  evidence,  plain  to 
the  senses ;  those  who  see  it  can  tell  of  it,  but  there  can  be  no 
way  of  diving  into  the  heart.  If  the  party  himself,  from  that 
recess,  should  develop  his  designs,  these  declarations  made, 
either  by  himself  or  others  who  heard  him,  can  prove  the  in- 
tention of  his  actions,  and  for  that  purpose  is  good  evidence. 

Gentlemen,  I  have  now  said  all,  which  I  think  necessary, 
with  respect  to  the  law  on  treason.  I  am  confident  I  have 
not  done  justice  to  it ;  but  what  I  have  omitted  will  be  amply 
supplied  by  the  attorney  of  the  district,  and  their  honors 
upon  the  bench. 

I  shall  now  proceed  to  investigate  the  facts  as  they  have 
appeared  in  evidence,  and  apply  the  law  to  those  facts,  in  order 
to  show  you  what  share  of  guilt  the  prisoner  transacted.  In 
doing  which  I  shall  only  select  the  most  prominent  features 
of  the  testimony  which  may  go  to  prove  my  position. 

First,  with  respect  to  levying  war.  I  think  it  will  require 
but  few  words  to  show  that  there  has  been  an  insurrection  in 
the  three  counties;  that  at  Bethlehem  there  was  a  multitude 
of  people  in  arms,  amounting  to  the  full  sense  of  the  words  of 
** levying  war  with  arms;''  the  insurgents  had  all  the  appar- 
atus and  accoutrements  of  a  regular  military  force,  and  they 
went  there  in  military  array.  This  is  proved  by  fifteen  wit- 
nesses, not  by  two,  merely.    It  is  farther  certain  that  this 
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multitude  of  people  perpetrated  atrocious  and  lawless  offenses 
and  in  contempt  of  all  legal  authority,  after  solemn,  reiter- 
ated and  repeated  warning ;  that  the  marshal,  conformably  to 
that  humanity  which  characterized  him,  sent  a  deputation  to 
them,  requiring  them  to  go  home  and  to  abandon  their  pur- 
pose; that  he  selected  persons  who  were  most  likely,  from 
their  political  opinions,  to  procure  the  object:  but,  nothing 
would  do  for  them  short  of  what  they  set  out  upon,  and  the 
mission  failed. 

We  will  next  consider  for  what  purpose  this  outrage  was 
committed.  It  was  said  to  be  simply  for  the  purpose  of  re- 
leasing the  prisoners;  this  was  the  abstract  and  naked  de- 
sign. If  such  is  the  fact,  the  prisoner  must  be  acquitted: 
but  if  he  had  an  object  beyond  that ;  if  it  should  appear  that 
this  was  one  link  in  the  chain  of  opposition  to  the  laws,  then 
it  mounts  higher,  it  mounts  to  treason.  It  is  my  purpose  to 
show  you  that  their  object  was  higher  than  a  mere  rescue, 
and  that  it  did  not  flow  from  any  particular  regard  to  the 
prisoners  in  custody,  but  it  was  a  public  opposition,  and  one 
means  used  with  a  view  to  prevent  the  execution  of  a  law  of 
the  United  States.  Gentlemen,  the  mere  recital  of  one  or  two 
facts  will  be  sufficient  to  bring  this  home  to  the  mind  of  any 
man  who  is  not  determined  to  shut  his  eyes  against  plain 
testimony. 

It  is  in  full  and  complete  proof  before  you,  that,  in  the 
counties  of  Northampton  and  Bucks,  the  opposition  was  al- 
most general,  and  that  in  the  township  of  Milford,  all  along 
the  river  Lehigh,  and  both  sides  of  the  mountains,  there  was 
a  union  in  opposition  to  the  law,  uniformly  conducted  with 
system,  menace,  and  threats;  that  the  persons  who  thought 
proi)er  to  assist  in  the  execution  of  that  law,  were  previously 
intimidated  not  to  accept  of  it,  and  after  they  had  accepted, 
they  were  prevented  from  executing  it,  and  in  many  places 
until  the  march  of  the  army,  the  law  did  actually  remain  un- 
executed. I  shall  not  state  to  you  the  particulars  of  this  evi- 
dence, but  remark  that  the  system  was  general,  and  that  it 
was  accompanied  with  threats  and  menace,  and  that  the 
friends  of  the  law,  and  those  who  were  i)eaceably  inclined, 
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were  prevented,  under  the  influence  of  this  terror,  from  speak- 
ing their  minds  on  the  occasion ;  and  even  the  magistrates  of 
the  country  were  so  impressed,  or  so  intimidated  as  not  to 
perform  the  duties  of  their  office;  that  the  law  was  com- 
pletely prostrate,  and  persons  who  would  have  given  testi- 
mony against  them  for  these  proceedings,  were  afraid  to  do  it. 
In  the  course  of  this  proceeding,  it  was  repeatedly  declared, 
that  if  any  person  should  be  arrested  for  opposition  to  the 
law,  they  should  be  supported.    This  system  of  menace  was 
general ;  it  was  not  an  opposition  grounded  particularly  upon 
the  obnoxious  characters  of  persons  who  were  employed  in  the 
execution  of  the  law,  but  upon  the  law  itself.    There  was  an 
offer  of  a  particular  conmiissioner  to  use  his  influence,  that 
they  might  choose  their  own  officer,  but  that  would  not  satisfy 
their  object;  no,  they  said  if  they  accepted  that  offer,  it 
would  be  approving  the  law,  and  that  they  would  not  do.    Mr. 
Eyerly,  the  commissioner,  had  been  for  many  years  the  repre- 
sentative of  this  district  in  the  Legislature.    Mr.  Balliott  had 
been  in  the  Legislature,  in  the  Council,  and  in  the  State  con- 
vention, which  proves  they  were  men  of  confidence  in  their 
district,  and  that  the  particular  dislike  now  exemplified  was 
not  to  them  as  men,  but  as  officers  under  the  law.    One  of  the 
counsel  for  the  prisoner  went  minutely  into  all  their  views, 
and  the  veins  through  which  they  acted,  and  endeavored  to 
palliate  or  excuse  the  conduct  of  these  insurgents;  while,  at 
the  same  time,  he  appears  to  know  what  were  the  views  of 
government  in  prosecuting  the  delinquents;  but  there  is  no 
necessity  to  answer  that,  because  the  prisoner  is  not  on  his 
trial  for  obstruction  of  process.     I  most  solemnly  disavow 
that  political  party  spirit  enters  at  all  into  this  prosecution, 
and  beg  the  jury  will  dismiss  all  party  spirit  and  prejudice 
from  their  minds.    However  we  may  differ  on  points  of  law, 
we  mu^t  agree  with  them  that  the  people  had  a  right  to  ex- 
amine and  explain  the  law,  and  express  their  dislike  to  this 
or  any  other  law.    Their  opposition  to  this  law  might  have 
been  right  or  wrong ;  it  does  not  alter  the  case ;  and  God  for- 
bid that  any  motive  of  the  kind  should  influence  us  to  re- 
venge.    These  are  natural  rights  under  a  free  government, 
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which  every  citizen  has  a  right  to  exercise.  We  are  not  now 
inquiring  into  the  nature  or  grades  of  any  or  all  those  par- 
tienlar  offenses;  whether  this  particular  outrage  is  a  riot  or 
that  a  misdemeanor,  or  whether  it  amounts  to  treason ;  we  are 
simply  showing  to  you,  from  the  evidence  collected,  the  weight 
and  force  of  those  facts,  to-wit,  that  there  was  opposition  to 
this  law,  and  that  universally,  and  that  these  people  did  their 
utmost  to  endeavor  to  stop  the  execution  of  the  law ;  and  that 
these  acts  were  in  strict  union  with  the  last  act  at  Bethlehem, 
of  the  intention  of  which  the  previous  acts  collectively  are 
plain  proof ;  for,  certain  it  is,  that  an  act  illegal  in  its  nature, 
may  receive  color  and  complexion  from  one  that  is  strictly 
legal.  Suppose  a  man  had  reduced  his  thoughts  on  this  sub- 
ject to  writing,  without  any  intention  of  communicating  it  to 
any  person ;  suppose,  in  that  writing,  his  intentions  are  fully 
declared  with  which  such  writing  was  drawn;  then  this  act, 
though  innocent  in  itself,  would  be  comi>etent  evidence  to 
show  the  intention  with  which  a  subsequent  outrage  was  per- 
petrated, and  it  would  be  in  full  proof  to  show  that  a  violent 
opposition  to  the  laws  in  that  county,  particularly  to  the  act 
for  the  valuation  of  houses,  and  that  it  was  not  from  a  ];>er- 
Bonal  or  private  motive,  but  generally  an  aversion  to  the  law 
itself,  so  that  a  long  time  after  the  period  fixed  for  its  execu- 
tion, the  law  actually  remained  unfulfilled.  In  several  parts, 
the  people  returned  to  a  sense  of  their  duty  and  submitted  to 
the  laws,  and  happy  would  it  have  been  for  the  government 
as  well  as  themselves  if  they  had  all  done  it;  for,  then,  this 
investigation  would  have  been  prevented.  But,  in  some  parts, 
the  marshal  and  those  who  were  with  him,  who  were  not  vol- 
unteers as  has  been  insinuated,  but  acted  in  conformity  to 
their  duty  as  public  officers — ^these  were  insulted,  arrested 
and  obstructed  as  officers.  The  marshal  was  abused  by  num- 
bers of  people  at  Millar's  town,  and  he  was  not  able,  though 
he  touched  Shankwyler,  to  execute  process  on  him.  Qentle- 
men,  all  I  ask  of  you  is  to  connect  the  circumstances  in  your 
minds — ^the  general  course  of  events  which  gave  rise  to  what 
afterwards  was  consummated  at  Bethlehem.  The  prisoners 
who  were  rescued  were  desirous  of  accompanying  the  marshal 
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were  prevented,  under  the  inflnence  of  this  terror,  from  speak- 
ing their  minds  on  the  occasion ;  and  even  the  magistrates  of 
the  country  were  so  impressed,  or  so  intimidated  as  not  to 
perform  the  duties  of  their  office;  that  the  law  was  com- 
pletely prostrate,  and  persons  who  would  have  given  testi- 
mony against  them  for  these  proceedings,  were  afraid  to  do  it. 
In  the  course  of  this  proceeding,  it  was  repeatedly  declared, 
that  if  any  person  should  be  arrested  for  opposition  to  the 
law,  they  should  be  supported.    This  system  of  menace  was 
general ;  it  was  not  an  opposition  grounded  particularly  upon 
the  obnoxious  characters  of  persons  who  were  employed  in  the 
execution  of  the  law,  but  upon  the  law  itself.    There  was  an 
offer  of  a  particular  commissioner  to  use  his  influence,  that 
they  might  choose  their  own  officer,  but  that  would  not  satisfy 
their  object;  no,  they  said  if  they  accepted  that  offer,  it 
would  be  approving  the  law,  and  that  they  would  not  do.    Mr. 
Eyerly,  the  commissioner,  had  been  for  many  years  the  repre- 
sentative of  this  district  in  the  Legislature.    Mr.  Balliott  had 
been  in  the  Legislature,  in  the  Council,  and  in  the  State  con- 
vention, which  proves  they  were  men  of  confidence  in  their 
district,  and  that  the  particular  dislike  now  exemplified  was 
not  to  them  as  men,  but  as  officers  under  the  law.    One  of  the 
counsel  for  the  prisoner  went  minutely  into  all  their  views, 
and  the  veins  through  which  they  acted,  and  endeavored  to 
palliate  or  excuse  the  conduct  of  these  insurgents;  while,  at 
the  same  time,  he  appears  to  know  what  were  the  views  of 
government  in  prosecuting  the  delinquents;  but  there  is  no 
necessity  to  answer  that,  because  the  prisoner  is  not  on  his 
trial  for  obstruction  of  process.     I  most  solemnly  disavow 
that  political  party  spirit  enters  at  all  into  this  prosecution, 
and  beg  the  jury  will  dismiss  all  party  spirit  and  prejudice 
from  their  minds.    However  we  may  differ  on  points  of  law, 
we  mupt  agree  with  them  that  the  people  had  a  right  to  ex- 
amine and  explain  the  law,  and  express  their  dislike  to  this 
or  any  other  law.    Their  opposition  to  this  law  might  have 
been  right  or  wrong ;  it  does  not  alter  the  case ;  and  Qod  for- 
bid that  any  motive  of  the  kind  should  influence  us  to  re- 
venge.    These  are  natural  rights  under  a  free  government, 
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which  every  citizen  has  a  right  to  exercise.  We  are  not  now 
inquiring  into  the  nature  or  grades  of  any  or  all  those  par- 
ticular offenses;  whether  this  particular  outrage  is  a  riot  or 
that  a  misdemeanor,  or  whether  it  amounts  to  treason ;  we  are 
simply  showing  to  you,  from  the  evidence  collected,  the  weight 
and  force  of  those  facts,  to-wit,  that  there  was  opposition  to 
this  law,  and  that  universally,  and  that  these  people  did  their 
utmost  to  endeavor  to  stop  the  execution  of  the  law ;  and  that 
these  acts  were  in  strict  union  with  the  last  act  at  Bethlehem, 
of  the  intention  of  which  the  previous  acts  collectively  are 
plain  proof ;  for,  certain  it  is,  that  an  act  illegal  in  its  nature, 
may  receive  color  and  complexion  from  one  that  is  strictly 
legal.  Suppose  a  man  had  reduced  his  thoughts  on  this  sub- 
ject to  writing,  without  any  intention  of  communicating  it  to 
any  person ;  suppose,  in  that  writing,  his  intentions  are  fully 
declared  with  which  such  writing  was  drawn ;  then  this  act, 
though  innocent  in  itself,  would  be  competent  evidence  to 
show  the  intention  with  which  a  subsequent  outrage  was  per- 
petrated, and  it  would  be  in  full  proof  to  show  that  a  violent 
opposition  to  the  laws  in  that  county,  particularly  to  the  act 
for  the  valuation  of  houses,  and  that  it  was  not  from  a  per- 
sonal or  private  motive,  but  generally  an  aversion  to  the  law 
itself,  so  that  a  long  time  after  the  period  fixed  for  its  execu- 
tion, the  law  actually  remained  unfulfilled.  In  several  parts, 
the  people  returned  to  a  sense  of  their  duty  and  submitted  to 
the  laws,  and  happy  would  it  have  been  for  the  government 
as  well  as  themselves  if  they  had  all  done  it;  for,  then,  this 
investigation  would  have  been  prevented.  But,  in  some  parts, 
the  marshal  and  those  who  were  with  him,  who  were  not  vol- 
unteers as  has  been  insinuated,  but  acted  in  conformity  to 
their  duty  as  public  officers — ^these  were  insulted,  arrested 
and  obstructed  as  officers.  The  marshal  was  abused  by  num- 
bers of  people  at  Millar's  town,  and  he  was  not  able,  though 
he  touched  Shankwyler,  to  execute  process  on  him.  Gentle- 
men, all  I  ask  of  you  is  to  connect  the  circumstances  in  your 
nxinda — ^the  general  course  of  events  which  gave  rise  to  what 
afterwards  was  consummated  at  BethleheuL  The  prisoners 
who  were  rescued  were  desirous  of  accompanying  the  marshal 
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to  Philadelphia;  they  would  rather  not  be  liberated;  they 
were  taken  from  various  parts  of  the  country,  unknown  to 
each  other,  and  more  so  to  the  persons  who  rescued  them; 
there  was  no  private  attachment,  regard,  or  resentment ;  what, 
therefore,  could  be  the  motive  of  the  insurgents  1  Could  it  be 
interest?  No!  it  would  be  bad  policy  to  spend  dollars  to 
oppose  a  tax  law  rather  than  cents  to  support  it.  Was  it  a 
private,  distinct  interest  they  had,  which  did  not  concern  the 
conununity  1 1f  not,  agreeably  to  Judge  Foster,  it  was  treason. 
I  have  said  that  these  prisoners  were  not  known  to  the  insur- 
gents; I  would  make  the  exception  of  Shankwyler;  but  you 
will  observe  that  he  never  did  surrender  himself  to  the  cus- 
tody of  the  marshal,  and  though  some  said  they  were  come  to 
see  him  as  a  neighbor,  others  to  see  his  partner  (accuser), 
etc.,  yet  he  was  not  de  facto  in  custody.  It  could  not  be  to 
rescue  him  that  this  large  armed  body  met,  because  he  could 
have  been  safe  by  keeping  at  home.  But  one  solemn  fact  re- 
specting the  other  demands  a  solemn  inference.  The  Lehigh 
prisoners  had  cordially  submitted  to  the  law,  and  thus  de- 
sired to  recommend  themselves  to  the  mercy  of  the  govern- 
ment by  penitence,  and  actually  at  last  gave  the  marshal  their 
individual  assurances  to  meet  him  at  Philadelphia.  I  ask, 
then,  by  way  of  inference,  what  becomes  of  all  the  private 
object  or  the  neighborhood  esteem  necessary  to  vindicate  these 
insurgents?  It  was  not  for  the  prisoners'  sakes,  but  through 
opposition  to  the  law,  that  they  did  this  act,  for  it  is  plain 
that  the  persons  in  custody  of  the  marshal  were  afraid  as 
much  to  trust  themselves  in  the  hands  of  the  mob,  as  Mr. 
Eyerly  or  Mr.  Balliott  were.  They  doubtless  had  a  treason- 
able, a  rebllious  determination  to  oppose  the  government ;  the 
previous  declaration  of  the  party  was,  that  **if  any  persona 
were  there  in  confinement  who  were  opposed  to  the  law,  they 
should  be  rescued,"  was  a  plain  indication  of  their  opposi- 
tion to  the  law,  and  that  this  rescue  was  a  part  of  the  general 
opposition. 

Gentlemen,  when  these  facts  are  taken  into  view,  so  im- 
mediately preceding  and  so  directly  pointing  to  what  took 
place  at  Bethlehem,  can  you  hesitate,  as  honest  men  desiring 
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to  do  justice,  and  speak  impartially  between  the  prisoner  at 
the  bar  and  his  country,  that  he  went  there,  not  merely  to 
rescue  prisoners,  but  to  execute  a  part  of  the  general  opxKMsi- 
tion  to  that  law  of  the  United  States  t  If  he  has  done  so,  he 
is  guilty  of  treason.  Let  us  now  attend  to  the  evidence  which 
grows  out  of  the  avowal  of  the  parties  themselves  at  Bethle- 
hem, at  the  time  of  the  outrage.  These  are  previous  indica- 
tions, which  certainly  point  as  truly  to  the  intention  as  the 
needle  points  to  the  pole. 

Here,  then,  gentlemen,  the  evidence  closes.  We  find  this 
man  is  not  of  a  yielding  texture;  he  still  continued  in  his 
opposition,  even  at  the  time  there  was  a  recommendation  to 
submit  to  the  laws.  At  a  meeting  at  Marks',  it  was  deter- 
mined to  recommend  submission  to  the  officers,  and  all  the 
laws  of  the  United  States,  and  to  desist  from  opposition  to 
the  laws.  This  is  proof  that  there  had  been  opposition  to  the 
laws  in  the  three  counties.  When  these  things  were  done, 
Mitchel  asked  Fries  if  he  ever  did  intend  to  oppose  the  laws. 
**Tes,  I  did/'  was  his  answer. 

In  the  testimony  of  Mr.  Roberts,  we  have  proved  the  gen- 
eral state  of  opposition,  as  well  as  the  guilt  of  the  prisoner; 
this  witness  was  called  by  the  prisoner's  counsel.  To  be  sure 
he  proved  the  prisoner's  penitence  and  submission.  If  he  had 
not  been  guilty,  he  could  not  have  been  penitent.  He  said  he 
had  not  slept  for  several  nights :  an  acknowledgment  so  much 
the  more  pertinent  to  prove  that  he  had  been  doing  what  he 
knew  was  wrong. 

Gentlemen  of  the  jury,  I  have  endeavored  to  show  you  this 
subject  in  all  the  points  of  view  I  am  able,  so  as  to  give  you  a 
right  understanding  of  the  facts;  and  permit  me  to  declare 
to  you  that  I  have  not  wilfully  perverted  either  the  law  or 
the  facts,  to  the  best  of  my  knowledge;  yet  it  is  possible  I 
may  have  done  it ;  if  so,  you  will  be  undeceived  in  those  par- 
ticulars by  the  court.  Gentlemen,  you  have  a  solemn  duty  to 
perform.  We  have  all  had  a  disagreeable  and  tedious  under- 
taking. I  pray  you  to  do  it  in  such  a  way  as  may  do  justice 
to  the  prisoner  at  the  bar ;  and  at  the  same  time  consider  how 
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much  the  happiness,  fhe  peace,  and  tranqnilily  of  your  coun- 
try depend  upon  a  fair,  impartial  and  conscientious  verdict, 
which  there  is  no  doubt  but  you  will  deliver. 

MB.   LEWIS  FOB  THE  PBISONEB. 

Mr.  Lewis.    It  is  now  become  my  duty  to  address  you  on 
behalf  of  the  prisoner  at  the  bar,  who  is  arraigned  before 
you  on  the  important  issue  of  life  or  death.    I  do  it  with  the 
more  confidence,  because  I  have  not  been  able  to  learn  from 
the  counsel  for  the  prosecution,  a  single  instance  of  English 
law  that  comes  up  to  the  present  case,  in  good  times  or  in  bad 
times,  so  as  to  denominate  it  treason,  except  in  a  determina- 
tion during  the  bloody  reign  of  Henry  VIII.,  and  that  is  men- 
tioned among  the  evils  of  the  time.    I  have  not  been  able  to 
find  it  under  any  existing  circumstances  whatever,  and  yet 
any  person  who  is  the  least  acquainted  with  English  history  or 
law,  must  know  that  the  excise  law  and  the  shop-tax,  as  well 
as  some  others,  have  led  to  riot  and  insurrections,  and  a 
variety  of  trials  have  been  held  upon  them.    It  may  be  right 
to  make  the  experiment  upon  the  present  case ;  but,  unless  this 
prosecution  is  warranted,  established  in  good  times,  and  ux>on 
solid  grounds,  I  am  sorry  to  say,  but  truth  compels  me  to  de- 
clare, that  it  is  a  burning  torch  in  the  hand  of  a  madman; 
it  is  a  flaming  sword  in  the  hand  of  a  tyrant,  and  has  done 
immense  injury  in  England.    I  know  there  is  no  intention  in 
the  Attorney,  in  this  case,  to  do  anything  that  is  wrong;  yet 
I  wish  more  reflection  had  been  used,  before  the  prosecution 
had  gone  on.     Thus  it  was  in  England  respecting  Hardy, 
Tooke,  Thelwel  and  others;  those  who  most  understood  the 
whole  of  the  charges  were  not  satisfied  to  call  their  crime  a 
misdemeanor,  though  there  was  no  direct  point,  in  ancient 
or  modem  law,  warranting  any  other  indictment,  yet  the 
experiment  was  tried ;  but  an  English  jury  appreciated  it  in 
its  proper  light,  and  they  resolved  to  do  nothing  which  their 
ancestors  had  not  done,  not  even  in  the  application  of  con- 
structive treason;  and,  therefore,  after  a  mature  discussion, 
they  returned  a  verdict  of  not  guilty.    When,  on  the  present 
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occasion,  the  causes  and  proceedings  are  duly  considered,  I 
am  satisfied  you  will  feel  it  a  duty  you  owe  to  the  prisoner 
now  before  you,  and  to  your  country,  to  pronounce  a  like  ver- 
dict. It  is  not  because  a  circumstance  any  way  similar  to 
this  has  once  taken  place,  and  been  argued  upon  the  same 
grounds,  that  therefore  it  is  right  it  should  take  place  upon 
the  present  occasion;  adopting  a  principle  of  this  kind  has 
often  made  courts,  in  arbitrary  times,  take  gigantic  strides 
over  the  statute  of  Edward  III.,  so  that  a  man  could  not 
know  how  to  look,  act,  speak,  or  even  think,  without  difficulty 
and  danger.  I  have  said  that  I  am  not  able,  except  during 
the  mandatory  reign  of  Henry  VIII.,  to  find  the  trace  of  a 
single  instance  where  rescue,  under  any  circumstances  what- 
ever, has  been  found  to  amount  to  treason,  and  if  succeeding 
ages  did  not  consider  themselves  bound  by  that  practice,  I 
trust  you  will  not  sit  here  to  establish  a  law,  but  to  give  it 
such  a  construction  as  justice  demands  of  you.  I  have  under- 
taken this  cause  the  more  readily,  because  I  do  not  undertake 
to  justify,  to  palliate,  nor  to  excuse ;  but  I  censure  the  trans- 
actions which  have  given  rise  to  this  trial  as  much  as  the 
counsel  for  the  prosecution  does.  I  am  as  sensible  as  they 
are,  that  those  people  violated  the  law  without  cause ;  and  I 
came  not  here  to  set  up  a  mock  excuse  for  them.  No,  it  is  my 
opinion  that  they  merit  exemplary  punishment,  but  that  pun- 
ishment must  be  conformable  to  law,  or,  when  once  the  law  is 
overturned,  the  consequences  will  be  incalculable;  offenses 
higher  than  the  present  may  be  committed  with  impunity  by 
some,  while  those  of  less  grade  will  be  severely  punished  in 
others.  It  is  not  for  me  to  say  that  the  prisoner  is  entirely 
innocent.  To  me,  to  the  court,  and  to  you,  it  is  totally  imma- 
ferial  whether  he  has  acted  wisely  or  foolishly,  guilty  or  inno- 
cently, if  not  guilty  of  the  offense  upon  which  he  now  stands 
upon  his  deliverance.  I  may  be  asked  here,  how  I  came  to  de- 
fend a  man  who,  I  had  admitted,  had  violated  the  law,  and  in 
some  degree  set  the  government  at  defiance  t  My  reasons  are 
these :  It  is  the  privilege  of  every  man  to  have  a  fair  trial, 
and  not  to  be  condemned  without  being  heard,  especially  in 
affairs  of  a  highly  criminal  nature;  few  men  are  capable  of 
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defending  themselves  before  a  court,  and  in  a  capital  case, 
from  the  pertubations  of  their  minds,  still  less  so  than  in  any 
other.  And  woe  betide  that  country,  where  a  man  so  charged 
should  not  be  entitled  to  every  assistance  that  he  can  pro- 
cure 1  By  the  statute  of  William  III.,  which  is  the  iirst  that 
ever  allowed  counsel  at  all,  the  court  were  directed  to  assign 
counsel,  who  were  obliged  to  render  all  the  assistance  in  their 
power;  the  same  is  allowed  by  our  act  of  Congress  (p.  112, 
sec.  29 ;)  for  without  that,  he  may  be  considered  as  condemned 
unheard,  and  the  public  mind  would  be  left  unsatisfied  as  to 
the  innocence  or  guilt  of  the  accused.  Those  who  have  enter- 
tained the  surprise  I  have  hinted  at,  at  my  being  thus  engaged 
have  doubtless  acted  from  the  best  of  motives ;  but,  not  satis- 
fied with  this,  and  wishing  to  spill  the  bloqd  of  a  man  before 
he  is  proved  guilty,  some  calumniating  scoundrel  has,  in  a 
public  print,  had  the  hardihood,  during  the  present  trial,  to 
impute  to  the  unhappy  prisoner's  counsel,  the  base  influence 
of  gold,  when  all  concerned  know  very  well  that  the  prisoner 
has  not  a  farthing  to  give,  and  not  a  farthing,  nor  even  a 
promise  of  any,  was  ever  given  to  those  who  have  undertaken 
his  defense.  I  will  say  no  more  respecting  this  vile  attempt, 
but  that  the  law  says  no  publication  shall  take  place  which 
may  tend  to  influence  a  court  or  jury,  while  a  trial  is  pending, 
and  therefore  it  is  a  high  contempt  thrown  upon  the  court, 
and  upon  you,  and  the  probability  is  that  either  the  author  or 
the  publisher  will  be  brought  to  answer  for  his  conduct. 

There  is  one  thing,  gentlemen,  I  would  wish  to  caution  you 
against.  There  are  many  citizens  who  suppose  that  the  troops 
will  never  turn  out  again  unless  a  conviction  takes  place  on 
the  present  occasion,  and  that  an  insurrection  will  soon  ap- 
pear again.  But  this  is  pa3ring  a  poor  compliment  to  our 
volunteer  troops,  to  suppose  they  would  not  be  satisfied  with- 
out shedding  blood.  Gentlemen,  let  no  arguments  or  consid- 
erations have  weight  with  you  but  what  are  supported  by 
law,  and  then  decide,  regardless  of  the  consequences.  An- 
other matter  I  would  caution  you  against,  is  one  with  which 
I  found  very  considerable  difficulty  to  cope ;  but  at  length  I 
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divested  myself  of  it,  and  I  pray  you  to  do  the  same.  I  mean 
all  kinds  of  prejudice  as  to  the  party  tried  and  trying.  Our 
Constitution  and  our  laws  are  wisely  calculated  to  preserve 
the  happiness  and  interest  of  ourselves  and  posterity.  Our 
government  is  composed  of  tried  patriotic  characters,  and  our 
political  bark,  with  such  men  at  the  helm,  need  not  fear  a 
storm;  but  notwithstanding  this,  it  is  vilified  and  abused. 
These  are  grounds  for  prejudice  to  work  upon,  and  it  is  diffi- 
cult, I  can  say  by  experience,  to  avoid  its  influence ;  but  when 
we  come  to  the  sacred  temple  of  justice,  even  if  to  decide  be- 
tween A  and  B,  on  a  matter  of  trifling  property,  we  are  sworn 
to  an  impartial  and  unprejudiced  decision;  and  how  much 
more  is  it  demanded  of  us  in  a  case  of  life  and  death  f  It  is 
necessary  to  enter  that  temple  divested  of  opinion  or  bias, 
otherwise  there  is  not  a  fair  scope  for  our  reasonable  facul- 
ties to  act,  nor  can  our  consciences  be  acquitted  of  guilt.  I 
will  take  the  liberty  of  reminding  you  that  your  oath  is  '*that 
you  will  well  and  truly  try,  according  to  evidence;"  this 
obliges  you  to  expel  everything  from  your  minds  which  you 
might  have  heard  out  of  doors  respecting  the  whole  business 
of  the  insurrection,  excepting  such  only  as  proved  by  the  evi- 
dence. Your  present  situation,  gentlemen,  imposes  upon  you 
a  duty  which  is  highly  important;  important  as  it  concerns 
your  country,  the  prisoner,  and  likewise  yourselves.  It  con- 
cerns him,  because  his  life  or  death  is,  in  some  measure, 
placed  in  your  hands;  it  is  upon  your  verdict  it  depends 
whether  he  shall  continue  with  industry  to  spend  the  re- 
mainder of  his  life  with  his  family  and  friends,  or  whether 
he  must  leave  them  all,  and  be  suspended  between  heaven  and 
earth  to  a  gazing  multitude.  Your  decision  is  of  importance 
to  your  country,  because  we  are  now  treading  upon  the  dan- 
gerous and,  I  had  almost  said,  unbeaten  ground  of  construc- 
tive treason,  and  because  it  may  and  will  operate  as  a  pre- 
cedent to  future  proceedings.  Nor  is  it  less  important  to 
yourselves,  because,  if,  owing  to  honest  intention  and  mis- 
taken views,  you  should  go  farther  than  a  reflecting  moment 
would  dictate,  in  some  circumstance  of  a  public  nature  which 
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might  possibly  occur,  the  work  would  be  irretrievably  done, 
the  reflection  would  come  too  late,  and  pardon  would  be  out 
of  the  question. 

I  will  now  proceed  to  consider  the  particular  offense  im- 
puted in  the  indictment  to  John  Fries,  the  prisoner  at  the 
bar,  by  which  he  must  be  convicted,  if  at  all.  To  this  indict- 
ment he  has  pleaded  not  guilty,  and  you  are  sworn  to  decide 
upon  the  issue.  The  question  is  not  whether  he  has,  or  has 
not,  been  guilty  of  a  riot  or  rescue.  He  may  have  been  guilty 
of  a  high  misdemeanor,  of  this  or  the  other  description;  but 
the  question  is,  has  he  ordered,  prepared,  and  levied  war 
against  the  United  States  T  That  is  the  language  of  our  Con- 
stitution, and  the  act  of  Congress  formed  thereupon.  In 
order  to  insure  the  conviction  of  this  man  at  all  events,  it  has 
been  stated  to  you,  and  that  with  no  small  degree  of  confi- 
dence, that,  as  the  framers  of  our  Constitution  have  adopted 
the  words  of  the  English  statute,  the  courts  are  bound  to  ad- 
mit the  expositions  which  have  taken  place  upon  it  from  time 
to  time  in  the  English  courts.  Though  we  have  laws  of  our 
own,  yet  in  order  to  know  the  true  meaning  of  our  Constitu- 
tion, we  are  to  go  back  into  the  remotest  and  most  dark  ages 
of  English  history,  to  understand  its  meaning!  The  English 
statute,  or  the  opinions  of  the  courts  of  justice,  are  equally 
become  part  of  the  code  in  that  country,  it  is  true,  and  it  was 
as  possible  for  the  framers  of  our  Constitution  to  have  ex- 
tended the  one  as  the  other  to  this  country,  had  they  chosen 
so  to  do,  but  their  not  doing  it,  is  a  presumptive  proof  that  it 
was  not  acceptable.  To  me  it  appears  strange,  that  while  the 
English  statute  is  not  in  force  here,  the  English  construction 
of  that  statute  should!  That  is  a  position  I  never  mean  to 
subscribe,  but  controvert  it  from  the  beginning  to  the  end  of 
this  case.  As  we  have  enacted  laws  of  our  own,  and  have 
not  extended  the  laws  of  England  to  this  country,  we  must 
put  our  own  construction  upon  them,  and  not  the  determina- 
tion of  an  English  court.  Neither  the  English  laws  nor  the 
opinions  of  English  judges  are  to  be  regarded  any  farther 
than  is  consistent  with  our  good,  to  appreciate  which,  the 
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situation  of  the  times  when  those  opinions  were  ^ven,  and 
whether  the  judges  were  dependent  or  independent,  are  im- 
I)ortant  considerations.  I  do  not  mean  to  find  fault  with 
English  decisions  in  general.  I  believe  that  with  regard  to 
property,  since  the  judges  have  been  rendered  independent 
of  the  crown,  it  is  as  wisely  administered  as  the  laws  of  any 
part  of  the  globe  are :  but  they  were  not  always  in  a  situation 
to  give  impartial  opinions,  when  they  held  their  station  at  the 
will  of  an  arbitrary  monarch,  who  could  hasten  or  delay 
causes  at  his  pleasure,  to  which  the  judges  were  the  most 
obsequious  tools.  Such  has  been  the  decisions  of  some  periods 
respecting  treason.  But  it  is  not  true  that  the  very  words  of 
the  English  statute  are  adopted  in  our  Constitution.  They 
very  materially  differ.  The  statute  of  Edward  III.  does  not 
provide  that  confession  must  be  made  in  open  court  if  re- 
ceived at  all.  It  does  not  specify  that  two  witnesses  shall  be 
necessary  to  establish  the  fact,  but  it  was  left  to  the  court 
upon  principles  of  common  law;  nor  does  it  say  a  single  word 
about  an  overt  act.  Since,  then,  the  two  statutes  are  so  dis- 
similar in  important  points,  it  would  be  very  wrong  to  admit 
of  the  same  construction  in  both.  So  careful  was  our  govern- 
ment of  the  lives  of  our  citizens,  viewing  the  injuries  other 
countries  had  sustained  by  indefinite  laws,  they  provided  that 
the  crime  should  be  put  in  the  indictment,  and  supported  by 
the  testimony  of  two  witnesses.  In  England  there  might  be 
one  witness  to  one  overt  act,  and  another  to  another. 

But  I  shall  now  proceed  to  show  what  does,  or  what  does 
not  amount  to  levying  war.  In  doing  this,  we  are  not  to  go 
back  to  corrupt  times,  under  corrupt  judges,  nor  do  I  think 
the  observations  of  those  judges  are  in  the  least  obligatory 
upon  our  courts;  but  how  far  they  will  be  respected,  is  an- 
other question ;  we  may  rest  assured  they  will  be  regarded  no 
farther  than  reason  will  suggest.  This  I  consider  of  import- 
ance, not  only  at  present,  but  to  posterity.  Most  of  our  laws, 
it  must  be  remembered,  are  from  England,  and  were  brought 
with  our  ancestors  as  their  birth-right.  This  was  the  case 
wherever  British  subjects  emigrated;  but  as  soon  as  we  be- 
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came  independent  States,  we  enacted  laws  of  our  own,  al- 
though in  a  great  degree  copied  from  British  States,  but  they 
became  new  under  our  Constitution. 

I  think,  gentlemen,  I  shall  be  able  to  show  you,  upon  the 
opinions  of  men  sound  in  law  knowledge  in  England,  that  the 
definition  of  treason  in  our  Constitution  will  not  bear  the 
construction  that  has  been  put  upon  theirs  at  an  early  period. 
We  have  an  express  and  distinct  meaning  of  this  crime  in  our 
own  acts  of  Congress;  in  the  act  passed  1790  (vol.  i.  page 
100).  Section  1  shows  what  treason  is,  and  particularizes 
wherein  it  shall  consist.  Section  5  defines  the  punishment 
which  should  be  inflicted  on  a  rescue  of  persons  committed  to 
custody,  or  in  the  hands  of  the  officer.  But  there  was  an- 
other act  passed  defining  the  precise  circumstances  attending 
this  case — ^this  was  passed  after  the  declaration  of  the  judges 
on  the  case  of  the  Western  Insurrection — and  from  its  being 
enacted  subsequent  to  all  others  upon  this  species  of  crime, 
appears  to  me  to  be  binding  upon  our  courts.  I  mean  the 
Sedition  act.  It  appears  to  reach  the  present  case  in  the 
fullest  extent ;  the  language  of  that  act  is,  whoever  shall  com- 
bine or  conspire,  etc.,  shall  be  guilty  of  a  high  misdemeanor; 
this  act  does  not  specify  the  number.  A  township,  a  county, 
or  twelve  counties  equally  are  within  the  law.  Combining  to 
prevent  the  execution  of  the  law.  This  reaches  the  action, 
whatever  may  be  the  number  or  force  used.  It  is  a  mis- 
demeanor, and  shall  be  punished  with  fine  and  imprisonment, 
not  death.  Whether  the  object  shall  or  shall  not  be  effected, 
the  law  says  the  punishment  shall  be  the  same.  Here,  then, 
is  a  solemn  declaration  made  by  the  legislature  itself,  the 
same  body  that  enacted  the  punishment  of  death  to  what  they 
termed  treason  by  a  prior  law,  and  surely  that  authority  had 
the  greatest  right  to  put  a  construction  on,  or  make  an  altera- 
tion in  their  own  law.  If  there  is  a  legal  definition  of  the 
crime  committed  by  the  prisoner  at  the  bar,  this  act  contains 
it.  Every  case  is  here  provided  for  by  the  punishment  of  fine 
and  imprisonment,  and  had  a  prosecution  taken  place  under 
this  act,  a  conviction  would  have  been  certain,  and  the  pun- 
ishment would  have  been  rigorous  and  exemplary. 
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Under  this  head  of  English  construction,  I  would  ask  how 
it  can  apply  to  us,  when  we  consider  that  before  the  act  of 
William  III.,  no  person  charged  with  high  treason  was  al- 
lowed counsel  to  plead  for  him,  unless  he  stated  some  objec- 
tion in  point  of  law  which  made  an  argument  necessary,  and 
even  then  he  could  not  do  it  without  first  admitting  the  truth 
of  the  fact  charged  against  him,  and  yet  all  the  decisions  of 
English  courts  alluded  to  were  formed  before  that  period! 
Further.  Not  only  was  the  accussed  not  allowed  counsel,  but 
he  had  hundreds  of  the  most  respectable  witnesses  to  prove 
the  falsity  of  the  allegations,  he  never  had  a  right  to  bring 
them  forward  until  the  reign  of  William  III.  These  decisions, 
gentlemen,  of  the  English  courts,  which  are  called  up  as  pre- 
cedents for  us  to  regard,  were  formed  under  these  arbitrary 
circumstances.  No  counsel  allowed,  even  though  the  prisoner 
was  deaf  and  dumb,  nor  witnesses,  if  he  could  even  prove  he 
was  hundreds  of  miles  distant  at  the  time.  Further,  to  show 
what  dependence  can  be  placed  on  the  sayings  of  these  men, 
you  will  observe  that,  until  the  time  of  WiUiam  III.,  all  the 
judges  held  their  commissions  during  royal  pleasure  only, 
and  even  until  the  first  of  George  III.,  the  judges  were  never 
completely  independent,  and  of  course  were  obliged  to  study 
the  royal  pleasure;  their  opinions  being  extorted  before  the 
trial  commenced.  The  consequence  of  all  this  is  plain,  that 
no  impartial  opinion  could  be  given.  It  was  common  before 
trial  first  to  closet  these  dependent  judges  and  bring  them  to 
submission  if  their  opinions  ran  counter.  Bacon,  the  greatest, 
wisest,  but  meanest  of  mankind,  thus  stooped  to  become  the 
tool  of  his  master.  Those  who  could  not  thus  be  brought  over 
were  deposed,  and  more  obsequious  persons  placed  in  their 
room,  and  it  was  not  till  they  could  have  a  decision  thus 
formed  that  persons  were  brought  on  their  trial  for  high 
treason.  And  yet  we  are  referred  to  these  persons  to  tell  us 
what  is  the  meaning  of  our  own  statute  on  treason !  Thus  it 
was  that  many  of  the  best  citizens  of  England  fell  a  sacrifice, 
and  for  no  other  purpose,  many  of  them,  than  because  they 
possessed  exalted  virtue.  During  the  existence  of  this  state 
of  things,  the  judges  would  sit  silent  on  their  bench  during  a 
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trial  for  life,  and  hear  the  crown  officers,  instead  of  acts  and 
expressions  of  humanity  to  the  unhappy  prisoner^  abuse  him 
with  the  most  opprobrious  and  insulting  language.  In- 
fluenced by  this  meanness,  Sir  Edward  Coke,  while  attorney 
general,  descended  to  abuse  the  great  and  good  Sir  Walter 
Raleigh  with  the  vile  epithets  of  traitor,  viper  and  spider  of 
hell,  etc.,  turning  away  from  him  with  the  greatest  scorn. 
And  this  was  the  manner  in  which  trials  were  commonly 
managed.    See  Foster,  234. 

It  was  well  known  that  the  statute  of  Edward  III.  made  no 
provision  whatever  respecting  the  charging  of  an  overt  act 
in  the  indictment,  nor  does  it  say  anything  about  proof :  but 
a  statute  enacted  in  the  reign  of  Edward  VI.  made  two  wit- 
nesses necessary  in  cases  of  high  treason ;  but  Foster  says  no 
great  regard  was  paid  to  this  better  statute  till  near  a  cen- 
tury after,  and  the  reason  assigned  was  that  it  was  not  for 
the  safety  of  the  crown,  or  to  the  common  well  known  rules 
of  legal  evidence.  It  was  common  to  admit  one  witness  of 
his  own  knowledge,  and  another  by  hearsay,  if  it  was  even 
from  the  mouth  of  that  one,  and  at  the  third  or  fourth  hand, 
and  frequently  the  depositions  were  taken  out  of  court  to  be 
read,  rather  than  bring  them  into  open  court.  This  must 
appear  an  uncommon  representation  of  the  administration  of 
justice,  but  it  is  a  fair  picture  of  the  times  under  which  the 
decisions  took  place  which  are  brought  against  us.  At  the 
period  in  which  the  seven  bishops  were  tried,  Lord  Camden 
declares  that  Justice  Powel  was  the  only  honest  man  that  sat 
on  the  bench.  Blessed  justice !  I  know  that  since  the  judges 
have  become  independent  men  in  England  there  has  been 
as  much  independence  in  their  conduct  as  in  any  country; 
but  then,  as  Hale  tells  us,  these  decisions  had  already  taken 
place,  and  therefore  they  must  be  abode  by ;  but  he  takes  care 
to  caution  future  judges  how  they  introduced  new  cases  by 
putting  new  constructions.  The  question  now  is,  whether  this 
court  and  jury  are  prepared  to  be  bound  by  judges  thus 
principled  and  thus  circumstanced,  to  form  a  decision  upon 
our  own  law.  I  contend  that  these  decisions  are  by  no  means 
binding  upon  us.    We  have  the  Sedition  law,  which  compre- 
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hends  the  whole  case.  In  1  Hale,  132,  and  1  Blackstone,  69, 
it  appears  to  be  lamented  that  the  independent  judges  of  later 
days  have  no  power  to  alter  the  rules  of  law  established  in 
the  dark  ages  of  English  jurisprudence;  otherwise,  we  have 
reason  to  believe,  they  would  not  be  in  existence  at  this  day. 
Lord  Kenyon,  when  counsel  for  Lord  George  Gtordon,  de- 
clared, that  he  did  not  think  the  Parliament  of  Edward  III. 
ever  had  any  design  that  constructive  treason  should  exist  at 
all,  or  any  wish  to  leave  room  for  it  to  be  introduced.  We 
are  certainly,  therefore,  untrammeled  by  every  foreign  rule ; 
otherwise  the  question  would  be,  what  rules  we  should  adopt, 
and  what  not.  It  is  a  rule  in  law  that  statutes  affecting  life, 
should  never  extend  beyond  the  letter  of  the  law,  so  as  to 
leave  the  possibility  of  a  doubt.  If  that  is  a  rule  respecting 
penal  statutes  in  general,  abundant  more  so  is  it  necessary 
respecting  the  high  crime  of  treason.  Above  all  things,  if 
bad  times  should  ever  happen  in  this  country — and  bad  times 
may  come  here  as  well  as  they  have  in  all  other  countries — it 
will  be  of  vast  importance  that  the  law  should  be  known  pre- 
cisely ;  it  will  be  of  consequence  to  a  citizen  to  know  on  what 
law  he  is  to  be  tried,  if  he  becomes  the  devoted  object  of  any 
one's  resentment,  or  commits  a  crime.  It  is  of  consequence 
that  the  flood-gates  of  usurpation  and  tyranny  should  never 
be  left  open,  and  the  liberties  of  our  citizens  be  thrown  away 
ad  libitum  on  the  uncertain  ground  of  construction.  1  Black- 
stone,  88,  Foster,  58,  we  read  that  it  ought  to  be  "clearer 
than  life  itself." 

We  now  come  to  examine  the  true,  full,  just  and  reasonable 
meaning  of  our  own  treason  statute ;  for  I  do  not  admit  that 
constructive  treason  ought  to  exist  at  all.  A  line  is  drawn, 
and  if  we  ever  cross  it,  where  are  we  to  stop  t  Treason  against 
the  United  States,  we  find,  consists  in  ''levying  war  against 
them,''  etc.  The  question  is,  what  is  lev3dng  war?  Levying 
war  may  fairly  extend  to  the  three  following  things : 

First.  Where  a  body  of  men  take  up  arms,  and  array 
themselves  in  a  martial  manner  against  the  government,  with 
a  view  to  put  an  end  to  its  existence.  This  is  its  plain  natural 
meaning,  but  cannot  be  said  to  have  been  transacted  by  the 
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prisoner  at  the  bar,  and  therefore  requires  no  farther  defini- 
tion. 

Secondly.  It  is  expressly  levying  war,  if  a  part  of  the 
Union  throw  off  all  allegiance  and  authority  of  the  United 
States,  totally  disregarding  its  laws  and  institutions,  and  act 
as  a  divided  people  as  though  they  did  not  belong  to  them. 

Thirdly.  Where  laws  have  been  enacted  by  the  Union,  pur- 
suant to  the  Constitution  of  the  United  States,  and  a  number 
of  people,  being  dissatisfied,,  should,  of  their  own  authority, 
by  numbers  of  force  of  arms,  take  possession  of  the  legislative 
or  executive  authority,  and  by  this  force  of  arms  or  numbers 
should  undertake  to  compel  either  of  the  departments  of  gov- 
ernment to  act  as  they  dictate,  thus  robbing  the  government 
of  its  legitimate  power,  by  assuming  it  themselves. 

No  doubt  the  good  of  posterity  was  intended  in  the  consti- 
tutional definition  of  treason,  and  we  are  to  touch  it  with  a 
trembling  hand  indeed,,  lest  it  moulder,  and  grow  into  Qod 
knows  what.  Now,  as  this  is  an  act  which  was  deliberately 
formed,  if  we  go  upon  the  dangerous  ground  of  construction, 
that  cannot  be  done  so  deliberately.  No;  I  say  it  was  to  be 
handed  down  pure  to  posterity,  and  we  ought  not  even  to  de- 
part from  a  letter  of  it.  If  liberty  of  construction  is  to  take 
place  in  any  d^ree,  by  so  much  it  tends  to  render  the  Con- 
stitution vague  and  uncertain,  and  we  know  not  where  it  will 
end.  If  the  Constitution  only  intended  the  three  definitions 
of  levying  war  which  I  have  laid  down,  it  is  clear  that  a  man 
cannot  overstep  those  constitutional  limits  without  intending 
to  do  it.  Go  beyond  this,  and  you  leave  jurors  and  judges  to 
make  the  Constitution  anything  or  nothing — a  mere  nose  of 
wax,  to  be  moulded  into  any  form  at  their  will ;  and  they  may 
be  excused,  because  left  to  exercise  their  own  judgment  upon 
it ;  but  Lord  Hale  has  charged  you  not  to  do  this,  even  though 
encouraged  by  a  parity  of  reasoning :  agreeably  to  his  appre- 
hension, it  is  deducible  that  if  ever  we  have  a  bad  president, 
presidential  encroachment  may  wrest  the  Constitution  to 
everything  that  may  serve  any  particular  purpose.  But  Qod 
forbid  either  should  ever  happen. 

I  shall  now  proceed  more  particularly  to  state  my  reasons 
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for  alleging  that  the  crimes  with  which  the  prisoner  is  charged 
are  fally  comprehended,  and  punishment  provided  for  them, 
in  the  Sedition  law.  This  I  shall  consider  first,  as  it  relates 
to  the  rescue  independently ;  secondly,  I  shall  make  some  ob- 
servations on  the  law,  independent  of  the  rescue ;  and  thirdly, 
both  together. 

It  is  admitted,  that  the  mere  rescue  of  the  persons  from  the 
custody  of  the  marshal  at  Bethlehem,  would  not  amount  to 
treason ;  and  it  would  not  be  necessary  for  me  to  say  a  word 
about  that,  were  it  not  for  the  following  reasons.  Speaking 
of  pulling  down  meeting-houses,  brothels,  prisons,  etc.,  the 
crime  is  defined,  4  Blackstone,  129:  *'OflPenses  against  pub- 
lic justice,  is  obstructing  the  execution  of  lawful  process." 
This,  there  can  be  no  doubt,  is  an  offense  at  common  law,  and 
persons  found  guilty  of  a  rescue  of  a  person  convicted  of  a 
crime,  are  adjudged  guilty  of  the  same  crime,  and  would  be 
punishable  accordingly,  had  it  not  been  for  our  act  of  Con- 
gress (the  Sedition  act) ;  but  that  act  reduces  a  rescue,  gen- 
erally, to  misdemeanor.  But  agreeably  to  law,  persons  res- 
cuing others  not  committed  for  treason,  are  not  guilty  of 
treason.  A  case  in  4  Blackstone,  86,  the  party  himself  was 
guilty  of  felony  at  common  law  by  making  escape,  but  I  be- 
lieve it  to  be  an  entire  new  doctrine  to  make  the  offense  of  the 
accessories  or  assistants  higher  than  those  who  are  rescued. 
Rescue  of  persons  for  felony  has  been  always  felony,  for  trea- 
son, etc.  I  think,  therefore,  it  is  clear  to  prove  that  every 
exertion  has  been  used  to  attempt  to  make  treason  of  this 
crime,  by  the  gentlemen,  but  it  is  as  clear  that  they  have 
searched  and  tried  in  vain. 

But  it  is  farther  said,  that  this  business  assumed  a  gener- 
ality, and  that  the  object  was  to  defeat  a  law  of  the  United 
States,  for  which  purpose  a  number  combined  and  conspired 
together,  and  more  effectually  to  accomplish  this,  they  res- 
cued the  prisoners,  and  therefore  committed  treason.  Were 
I  to  admit  this,  I  might  call  upon  the  gentleman  to  support 
his  conclusions  by  authority,  to  show  that  preventing  the 
execution  of  process,  or  releasing  prisoners  before  they  were 
carried  to  jail,  is  treason.    I  repeat,  that  the  only  case  men- 
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tioned,  is  in  the  disgraceful  days  of  Henry  VHI.,  which  I 
think  is  inadmissible.  But  I  deny  the  fact.  I  deny  that 
there  was  any  combination  or  conspiracy  between  the  people 
of  Lower  Milf  ord,  in  Northampton  county,  and  those  of  Bucks 
county,  at  all  upon  the  business.  First,  the  people  of  both 
counties  were  alike  averse  to  this  law,  and  for  similar  reasons. 
I  believe  there  are  many  unprincipled  men  who  wish  to  injure 
their  country,  and  go  about  preaching  up  sedition  to  the 
people,  which,  communicated  in  different  directions,  catch 
fire  in  the  same  manner,  and  perhaps  at  nearly  one  period; 
hence  it  is  that  their  prejudices  and  opposition  may  appear 
from  the  same  cause,  without  parties  holding  the  least  corre- 
spondence. I  ask  you  whether  there  is  a  title  of  evidence  to 
prove  that  ever  the  prisoner  went  into  Northampton  county 
till  this  circumstance  occurred  ?  was  there  any  communication 
by  writing,  or  any  other  way?  no,  not  at  all.  Upon  what 
foundation  can  a  conjecture  arise,  then,  that  there  was  a  com- 
bination ?  You  are  not  to  try  by  conjecture,  or  wild  supposi- 
tion. No,  you  are  sworn  to  **well  and  truly  try  according  to 
evidence."  Does  it  appear,  I  ask  you  to  recollect,  gentlemen 
of  the  jury,  that  this  conduct  was  instigated  by  any  inter- 
course in  any  way  held  with  Northampton  county?  No,  it 
does  not;  but  there  is  a  strong  presumption  that  the  discon- 
tents took  root  and  grew  to  that  state  without  any  combina- 
tion at  all.  But  whether  or  not  treason  was  committed  in  Mil- 
ford  township,  is  not  for  you  at  present  to  say ;  the  overt  act 
is  laid  at  Bethlehem,  and  there  it  must  be  proved,  that  he 
levied  war  upon  the  United  States  with  a  number,  or  by  force 
sufficient  for  the  purpose,  and  that  with  them  he  combined 
and  conspired,  etc.  If  he  did  this  at  all,  he  did  it  on  the  7th 
of  March,  for  it  does  not  appear  that  he  ever  was  there  before 
in  his  life ;  now  if  there  was  a  conspiracy,  it  must  appear  that 
he  acted  previously  and  in  concert  with  others,  and  the  act 
would  have  been  alike  chargeable  to  all;  but  this  does  not 
appear.  It  is  true  Fries  was  heard  to  say,  **we  will  oppose 
you,  and  all  the  people  of  Northampton  will  join  us;"  but 
this  could  easily  arise  from  his  having  heard  that  the  people 
of  Northampton  were  dissatisfied  with  the  law,  but  it  does  not 
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follow  that,  because  there  were  discbnt^lTts  iii  Northampton 
county,  he  should  be  responsible  for  their^atjCions,  particularly 
since  it  all,  at  least,  depends  upon  conjectjiie/  Kelyng,  19, 
has  a  case  to  answer  this,  where  rebellion  existed  in  two  parts 
at  one  time,  but  it  was  determined  that  this  lalg}^^  happen 
without  correspondence,  since  no  such  evidence  appioftf ed,  ,and 
therefore  no  notice  was  taken  of  it.    Then,  gentlemen,"' if  I 

were  for  a  moment  to  admit  that  John  Fries  had  conmiitled 

•  •  • 

treason  in  Bucks  county,  which  I  deny,  it  would  be  immatei»a>': 
upon  the  present  occasion,  because  upon  every  indictment  fof  , 
treason,  the  overt  act  must  be  proved  in  the  county.  But  it  is 
said  that  doctrine  does  not  apply,  each  State  being  to  the 
whole  United  States  as  a  county  to  the  State,  because  the 
Grand  Jury  have  the  district  at  large  to  inquire  for;  and 
therefore  it  is  immaterial  whether  laid  in  one  county  or  the 
other.  If  this  be  sound  law,  dreadful  indeed  must  be  the 
situation  of  the  people  of  the  United  States,  if  the  govern- 
ment should  ever  fall  into  different  hands  from  those  in  which 
it  is  now  happily  placed,  because  an  attorney  may,  at  any 
time,  keep  a  person,  arraigned  for  a  capital  offense,  in  ignor- 
ance, till  he  comes  to  the  place  of  trial,  and  of  course  not  pre- 
pared to  repel  it  at  a  very  distant  place  from  where  the  act 
is  laid.  But  this,  I  will  be  bold  to  say,  cannot  be  law.  My 
reasons  for  thinking  so  are,  first,  the  law  of  Congress,  called 
the  judiciary  act,  sec.  29,  vol.  i.  page  67,  says,  that  in  cases 
punishable  with  death,  the  trial  shall  be  had  in  the  county 
where  the  offense  was  committed.  Here  I  would  remark  that 
the  law  takes  notice,  not  of  a  State  or  a  district,  but  of  a 
county,  and  therefore  the  analogy  drawn  by  Mr.  Sitgreaves, 
that  a  district  to  the  United  States  is  the  same  as  a  county  to 
a  State,  is  not  in  point.  The  trial  is  to  be  had  in  the  county 
unless  the  judges  shall  determine  that  it  cannot  be  had  there 
without  great  inconvenience  (see  Foster,  194)  ;  but  let  the 
offense  be  where  it  may,  twelve  jurors  must  be  summoned 
from  the  county ;  see  p.  237  of  the  same  book.  If  we  examine 
these  authorities,  they  will  appear  different  from  what  they 
were  represented.  2  Hawkins,  c.  46,  sec.  34,  is  an  authority 
to  prove  that  upon  a  plea  of  not  guilty  to  a  specific  charge 
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as  to  place,  etc.,  in;  «o 'indictment,  if  the  least  variance  ai>- 
pears  from  that.plede,  it  is  sufficient  to  acquit  the  party,  and 
is  fatal  to  the'^prAecution.  It  is  not  necessary  for  me  again 
to  say  that  yon  are  totally  to  exclude  from  your  views  what- 
ever the^J^ner  did  in  Bucks  county,  since  the  charge  is  laid 
in  NorthqiiQapton,  and  since  an  acquittal  from  that  charge  will 
not '^fe vent  a  prosecution  in  Bucks  county.  If  it  appears 
tlurt.  no  treason  was  committed  by  him  on  the  7th  of  March  at 
•'^{hlehem,  you  must  pronounce  him  not  guilty. 
..^  ;  *The  circumstances  which  led  to  the  expedition  to  Bethle- 
;••.  V  *hem  had  nothing  to  do  with  it,  save  the  qito  ammo.  It  ap- 
/•. *V*  peared  that  they  heard  Shankwyler  was  to  be  there;  but  it  is 
not  pretended  that  going  there  upon  that  account  would  be 
treason,  and  particularly  as  Shankwyler  was  not  in  custody; 
and  it  does  not  appear  that  the  prisoner  knew  of  any  others 
being  there  at  that  time.  Then  the  object  particularly  was  to 
see  Shankwyler.  When  they  came  to  the  bridge,  it  appeared 
to  them  that  two  men  were  detained  at  Bethlehem,  and  it 
seems  they  went  forward  to  rescue  them.  In  this  they  were 
justifiable;  for  if  the  law  was  violated,  it  was  by  Major 
Nichols,  in  making  an  arrest  which  the  law  did  not  authorize 
him  to  do.  They  were  illegally  detained,  and  it  was  lawful 
for  anybody  to  go  and  rescue  them.  (2  Lord  Raymond,  1301.) 
I  am  not  disposed  to  blame  the  marshal ;  but  I  cannot  justify 
him  in  point  of  law.  His  situation,  no  doubt,  rendered  it  a 
prudent  measure ;  but  it  was  detaining  men  by  false  imprison- 
ment, and  was  enough  to  alarm  all  the  people  of  the  State.  I 
mention  the  circumstance  only  to  prove  that  there  can  be  no 
rescue,  unless  the  persons  liberated  are  legally  confined.  In- 
stead of  Pries  being  guilty  for  that  action,  a  very  worthy  man 
(the  marshal)  was  guilty  of  assault  and  battery  in  the  act  of 
detention.  If  this  is  fact,  how  does  the  affair  stand  after- 
wards respecting  universality  and  design?  I  have  justified 
Fries  and  the  others  in  leaving  the  bridge  to  go  up  to  Bethle- 
hem, and  the  laws  of  their  country  will  justify  them,  because 
it  does  not  apx>ear  that  they  knew  these  people  were  dis- 
charged. When  they  got  to  Bethlehem,  it  appeared  there 
were  a  number  of  persons  under  arrest ;  for,  it  does  not  at  all 
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appear  in  evidence  that  they  ever  heard  before  that  Pox, 
Ireman,  or  the  Lehigh  prisoners  were  there.  The  gentlemen 
on  the  other  cdde  only  presume  it ;  but  you,  gentlemen,  must 
not  go  upon  presumption.  **You  must  well  and  truly  try, 
and  true  deliverance  make,  according  to  evidence."  It  does 
not  appear  they  knew  of  it ;  they  came  from  a  great  distance, 
and  from  quite  another  part  of  the  country  than  where  the 
Bucks  county  people  came  from;  Fox  and  Ireman  had  been 
just  brought  in,  and  none  of  them  knew  they  were  there; 
however,  when  they  were  got  there,  upon  a  lawful  occasion, 
hearing  of  a  number  of  persons  being  confined  there,  and  that 
they  were  to  be  taken  to  Philadelphia  for  what  they  consid- 
ered to  be  no  crime,  they  generally  waxed  warm;  but  Pries 
was  cool ;  he  endeavored  to  pacify  them.  He  had  brought  his 
sword  with  him,  but  when  he  was  appointed  an  ambassador 
of  peace  to  treat  with  the  marshal,  he  left  it  behind  him. 

The  whole  of  the  transaction  must  be  viewed  as  a  sudden 
affray,  like  numerous  cases  mentioned  in  Hale,  Poster,  etc., 
where  great  and  sudden  riots  arose.  Where  is  the  proof,  I 
ask,  of  combination,  of  association,  or  of  correspondence? 
None  at  all.  They  came  there  to  a  man  without  the  least 
treasonable  views,  for  it  was  merely  by  chance  they  came 
there  at  all.  There  was  much  rage  among  the  people  upon 
the  first  impression  the  knowledge  of  the  prisoners  in 
custody  made,  and  had  it  not  been  for  the  cool  con- 
duct of  the  prisoners  at  the  bar,  blood  and  massa- 
cre would  have  been  the  immediate  consequences,  for, 
no  doubt^  liquor  was  operating  pretty  much  in  their 
brains.  An  altercation  took  place.  They  insisted  on  the 
prisoners;  and  in  the  prosecution  of  his  delegation,  from 
the  peremptory  demands  of  the  people,  he  made  use  of  lan- 
guage which  I  admit  was  unjustifiable,  and  violating  the  law, 
for  which  he  ought  to  be  punished,  but  not  with  death.  1 
Hale,  153.  But  further:  The  persons  were  not  in  prison, 
they  were  only  in  custody  of  the  marshal.  These  are  ma- 
terially distinct ;  the  releasing  of  persons  taken  to  prison,  is 
only  a  misdemeanor,  while  releasing  them  after  they  are  in 
prison,  which  is  in  some  measure  the  sanctuary  of  the  law,  is 
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felony.  4  Blackstone,  130.  The  breaking  open  of  prisons 
generally  is  treason,  but  in  no  case  is  the  releasing  prisoners 
before  they  are  taken  there  (Kelyng,  75,  63;  Lord  Gordon's 
trial);  (Demarree's  case,  4  State  Trials,  844  and  900).  It 
wonld  not  have  been  treason,  therefore,  if  a  number  of  per- 
sons had  actually  conspired  to  rescue  these  prisoners  from 
the  marshal,  nor  even  if  they  had  been  confined  in  a  jail,  in- 
stead of  a  room,  because  it  was  not  a  general  design  to  break 
open  all  prisons,  but  one  only.  But,  on  the  contrary,  they 
were  not  in  prison;  they  were  only  in  custody  of  the  officer 
who  served  the  process ;  how,  then,  in  the  name  of  reason  and 
common  sense,  will  it  be  made  to  amount  to  treason  when  it 
would  not  if  they  had  been  in  jail.  But,  say  the  gentlemen, 
we  will  not  call  it  rescuing  of  prisoners,  but  a  general  ob- 
struction of  the  execution  of  the  law,  and  the  means  here 
used  were  to  support  that  general  object.  The  rescue  is  of  it- 
self a  specific  offense,  and  of  itself  admitted  by  Mr.  Sitgreaves 
to  be  only  a  misdemeanor.  If  it  is  so,  how  is  it  possible  to 
convert  a  misdemeanor  into  a  treason,  and  thus  to  take  away 
the  life  of  a  man  when  imprisonment  only  is  his  desert !  But 
what  ground  is  there  alleged  for  this  position?  It  is  said  that 
the  arming  and  arraying  a  number  of  men  was  with  this  in- 
tent. I  deny  the  fact,  and  it  has  by  no  means  been  proved. 
The  cases  referred  to  in  England  are  treason  to  a  demonstra- 
tion. Enhancing  servant  wages  could  not  be  done  by  force 
but  by  surrounding  the  Parliament  house,  and  this  was  justly 
denominated  waging  war  against  the  king.  Any  rising  to 
alter  religion  must  be  effected  the  same  way.  Religion  is  es- 
tablished by  law  in  England,  and  that  law  must  be  altered 
by  the  Parliament;  therefore  it  could  not  be  forcibly  altered 
but  by  levying  war.  (4  Blackstone,  81.)  Reforming  the 
laws  must  be  done  the  same  way,  if  at  all.  (1  Hawk.  c.  17, 
sec.  25;  see  Erskine  in  Gordon's  trial,  32.)  Not  only  open 
rebellion,  but  resisting  the  laws  as  enacted  is  treason.  The 
laws  are  a  proof  of  the  authority  of  the  commonwealth,  and 
resisting  those  laws  is  making  the  parties  independent  of  the 
commonwealth,  and  therefore  a  defiance  of  the  authority  of 
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the  State.  Lord  Mansfield,  in  the  charge  on  the  same  trial, 
says,  among  other  enumerations,  that  combinations,  etc.,  to 
arrest  the  execution  of  militia  laws,  is  treason.  This  strongly 
merits  observation.  Why  does  the  learned  and  experienced 
Lord  Mansfield  particularly  specify  militia  laws  and  no  other  ? 
Why  does  he  not  say  to  arrest  the  execution  of  any  law? 
Why  the  militia  law  t  For  the  best  of  all  reasons — ^the  same 
reason  as  the  taking  or  attacking  a  fort  or  a  castle  belonging 
to  the  king,  because  that  is  the  place  where  he  keeps  his  mili- 
tary forces,  and  because  the  military  is  the  strength  of  the 
kingdom,  and  this  is  resisting  the  military  authority.  There- 
fore, it  must  be  allowed,  that  a  resistance  of  militia  laws  is 
upon  a  very  different  footing  than  any  others,  and,  in  time 
of  danger,  resisting  this  law  would  prevent  the  militia  being 
drawn  into  the  field  when  there  is  occasion  for  them. 

Now,  gentlemen,  these  things  all  considered,  plainly  show, 
that  what  is  now  attempted  is  a  novel  experiment,  like  mod- 
em philosophy,  an  entire  new  thing,  saving  the  solitary  in- 
stance in  the  reign  of  Henry  VIII,  and  it  is  clear  that  the 
resistance  of  no  law  is  treason,  but  the  militia  law.  I  agree 
also  with  the  doctrine  Lord  Mansfield  lays  down,  that  any  at- 
tempt to  oppose  the  laws,  by  intimidation  and  violence,  is 
levying  war,  and  treason. 

It  is  unnecessary  for  me  to  turn  to  the  books  to  prove  that 
confession  of  the  party,  or  words  spoken  by  him,  taken  per- 
haps in  time  of  fear,  are  not  to  be  regarded  by  you.  This 
was  so  plainly  improper,  that  the  law  of  William  III,  making 
two  witnesses  necessary,  or  confession  in  open  court,  was  en- 
acted; I  need  only  turn  to  our  own  laws  (judiciary  act}. 
There  must  be  one  of  two  kinds  of  proof:  the  party  in  open 
court  must  confess,  for  confession  out  of  court  cannot  avail, 
even  if  made  before  ten  thousand  witnesses;  or  else  two  wit- 
nesses must  prove  the  same  overt  act,  and  he  must  be  con- 
victed upon  that  indictment,  if  any.  If  you  are  to  go  to  all 
parts  of  the  country  for  heated  words,  heard  by  anybody,  in 
any  circumstances,  I  must  consider  it  as  a  very  scandalous 
abuse  of  the  statute  of  Edward  III.    I  think  it  impossible  to 
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hesitate  at  what  was  the  meaning  of  Congress  when  they 
made  this  act,  and  therefore,  shall  barely  recur  to  the  evi- 
dence. 

Here  is  a  proof  that  the  prisoner  came  up  to  Bethlehem, 
where  he  acted  in  a  certain  manner;  but  the  gentlemen  con- 
cerned for  the  prosecution,  think  that  does  not  sufficiently 
indicate  his  design,  and  therefore  they  travel  to  Jacob  Fries', 
to  Kline's,  and  a  number  of  other  places:  now  suppose  you 
convict  him,  I  entreat  you  to  inquire  from  what  evidence  you 
do  convict  him?  Is  it  from  the  overt  act  committed  at  Beth- 
lehem, or  from  that  and  other  circumstances  together  T  If 
this  is  the  broad  ground  upon  which  you  go,  do  you  convict 
him  upon  the  evidence  of  two  witnesses,  to  the  same  overt 
act,  transacted  at  the  same  place  f  No,  you  do  it  upon  the 
evidence  of  two,  and  a  number  of  other  evidence  besides,  on  a 
variety  of  circumstances.  Let  me  suppose  for  a  moment, 
that  two  witnesses  had  come  forward,  and  given  an  account 
of  his  conduct  at  Bethlehem ;  but  that  evidence  was  not  suffi- 
cient to  answer  the  indictment:  you  hear  of  such  and  such 
conduct  at  Quaker  Town,  at  Kline's,  etc.  I  ask,  would  he 
have  been  convicted  upon  the  evidence  of  those  two,  inde- 
pendent of  any  other?  No,  he  would  not.  This  is  by  no 
means  agreeable  to  the  statutes  of  William  III,  or  Edward 
VI,  and  in  my  view  totally  inadmissible.  What  is  the  conse- 
quence of  such  a  verdict  ?  Why,  a  man  charged  with  murder, 
assault  or  what  not,  may  know  who  the  witnesses  against  him 
are,  while  one  charged  with  treason,  the  highest  possible 
crime,  may  not  know,  if  you  can  travel  from  town  to  town, 
and  from  county  to  county  for  the  evidence,  if  you  can  bring 
correspondence,  etc.,  from  every  part,  of  which  the  prisoner 
knew  nothing  until  brought  before  the  court.  No  man  would 
be  safe  in  the  admission  of  such  things,  but  you  must  form 
your  opinion  alone  from  the  evidence  of  two  witnesses  relat- 
ing to  the  act  committed  at  Bethlehem  agreeably  to  the  indict- 
ment. The  statutes,  and  our  act  of  Congress  mean  and  in- 
tend to  prevent  this  kind  of  rambling  over  the  whole  state 
for  evidence ;  or,  indeed,  upon  the  doctrine  of  the  gentlemen, 
notwithstanding  the  act  says  otherwise,  they  can  with  equal 
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propriety  go  throughout  the  United  States  to  collect  evidence 
to  support  the  prosecution,  which  was  never  seen  nor  heard 
of  before. 

I  now  contend,  gentlemen,  that  the  case  of  the  prisoner  at 
the  bar  does  not  come  within  the  statute  of  treason:  and  I 
also  contend  that  it  does  come  within  one  of  two  other  acts, 
for  the  judiciary  act,  22d  and  23d  siections,  page  109,  Vol.  I, 
speaking  of  resistance  of  process  and  rescue,  completely  ex- 
tends to  the  prisoner.  No,  say  the  gentlemen,  it  is  not  a  mere 
rescue,  but  a  rescue  for  certain  intentions  and  designs.  Have 
the  Congress  distinguished  any  particular  design,  or  have 
they  not,  in  this  law?  No,  they  have  not:  then  permit  me 
to  say,  where  Congress  have  not  distinguished  it,  nor  the 
books,  it  is  not  for  judges  nor  juries  to  distinguish:  it  be- 
longs to  Congress  to  make  or  except  such  cases  as  they 
thought  proper;  they  have  not  thought  proper;  and  you 
have  no  right  whatever  to  do  it. 

But  lest  any  objection  should  appear  of  weight  to  except 
it  from  the  judiciary  act,  there  is  a  very  good  law,  but  which 
has  been  shamefully  vilified  and  abused,  called  the  sedition 
bill,  providing  fine  and  imprisonment  for  any  high  misde- 
meanor, under  which,  as  I  obsefsred  before,  the  very  actions  of 
the  prisoner  are  defined.  This  act  has  passed  the  trials  of 
the  Western  insurgents  in  1794,  so  that  the  opinions  of  the 
judges  respecting  treason  at  that  time,  are  most  clearly  and 
fairly  superseded  by  this  act,  which  has  pointed  out  what- 
ever has  heretofore  caused  doubts  about  the  meaning  of  trea- 
son in  the  statute,  and  thus  put  an  end  to  any  judicial  con- 
struction. That  act  provides,  that  if  any  person  should  com- 
bine or  conspire  together,  to  impede  the  operation  of  any 
law  of  the  United  States,  or  to  intimidate  any  persons  holding 
places  or  offices  under  the  United  States  (this  last  is  one  of 
the  many  little  things  collected  together,  in  order  that,  when 
brought  into  a  mass,  they  may  amount  to  treason),  and  that, 
if  they  should  advise,  attempt,  or  procure  any  insurrection, 
riot,  or  unlawful  assembly  or  combination,  he  or  they  shall  be 
deemed  guilty  of  a  high  misdemeanor,  whether  it  be  carried 
into  effect  or  not.    The  very  crimes  which  are  here  enumer- 
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ated  are  charged  upon  John  Pries,  the  prisoner  at  the  bar. 
Now,  if  any  act  or  description  can  be  more  just  than  this,  I 
should  wonder;  it  answers  precisely  every  part  of  the  crime 
charged,  and  every  concomitant  circumstance.  Now  the 
question  is,  whether  or  not,  as  the  Constitution  did  not  de- 
fine the  punishment  of  treason,  and  as  a  misdemeanor  is  de- 
scribed here  to  be  what  some  have  thought  used  to  be  levy- 
ing war,  and  as  the  punishment  is  less  than  what  the  other  law 
respecting  treason  enacts — ^whether  this  should  not  operate 
as  a  repeal  of  the  former  law,  so  far  as  related  to  these  points. 
As  to  the  cases  of  Vigol  and  Mitchell,  Western  insurgents,  I 
should  doubt  whether  it  would  affect  them  at  all,  even  if  the 
law  had  then  existed,  because  the  circumstances  very  much 
differed  from  the  insurrection  in  Northampton  County. 
"Wells  and  Neville  were  inspectors,  and  their  offices  were 
strictly  belonging  to  the  United  States,  and  were  deposits  of 
the  United  States,  and  equally  under  the  protection  of  the 
law  with  castles  or  citadels:  in  addition  to  this,  the  officers 
of  government  were  driven  from  their  own  homes,  and  upon 
pain  of  death,  they  dared  not  approach  their  homes.  Their 
offices  were  burnt  by  the  insurgents,  and  there  was  no  law 
that  touched  their  case  but  the  constitutional  act  defining 
treason;  on  which  acount,  they  were  tried  and  convicted  un- 
der it.  I  would  introduce  these  ideas,  to  show  you,  that  the 
decisions  then  formed  by  the  court,  are  inapplicable  at  this 
time,  since  the  Sedition  Act  is  since  passed,  and  agreeable  to 
these  circumstances,  which  materially  differ  from  those 
of  1794. 

It  is  now  time  to  close.  Gentlemen,  the  task  which  you 
have  to  perform  is  very  serious,  and  very  important;  but  I 
will  not  insult  your  understandings,  by  saying  more  than  my 
indispensable  duty  claims  from  me,  in  behalf  of  the  prisoner. 
You  will,  I  have  no  doubt,  consider  the  case  calmly,  wisely, 
and  deliberately.  Tou  know  the  law,  under  the  direction  of 
the  court:  and  I  have  no  doubt  you  will  decide  according  to 
the  impulse  of  your  consciences.  I  will  only  add,  that  the 
prisoner  received,  and  has  held  his  life  from  the  authority 
of  Him  who  is  all-wise,  great  and  good,  and  by  Him  only  can 
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it  be  destroyed,  except  he  has  violated  those  equitable  laws 
made  by  his  country  for  the  preservation  of  peace  and  order 
in  society:  he  is,  therefore,  entitled  to  an  equitable  verdict: 
if  he  has  done  the  acts  named  in  the  indictment,  I  have  no 
doubt  you  will  pronounce  him  guilty :  if  he  has  forfeited  his 
life,  go  he  must,  and  if  he  is  to  go,  it  is  not  in  the  power  of 
men  to  prevent  it.  I  shall,  therefore,  rest  assured,  that  you 
will  give  a  conscientious  verdict,  upon  which  you  are  bound 
to  answer. 

MR.  RAWLE  FOR  THE  PROSECUTION. 

Mr.  Rawle.  Gentlemen,  I  thoroughly  appreciate  the  im- 
portance of  my  situation  as  public  accuser — ^hope  that  while 
duty  peremptorily  imposes  upon  one  the  necessity  of  do- 
ing justice  to  the  United  States,  I  may  not  be  divested  of 
candor  towards  the  unfortunate  prisoner  at  the  bar,  to  whom 
I  hope  full  justice  will  be  done. 

I  propose,  in  the  first  place,  to  collect  the  detail  of  trans- 
actions, in  the  clear  and  unequivocal  train  they  had  been  tes- 
tified by  the  several  witnesses,  not  only  called  to  support  the 
prosecution,  but  xmhappily  for  the  prisoner,  corroborated  by 
the  witnesses  called  by  himself.  In  the  second  place  I  shall 
apply  these  facts  to  the  laws  and  Constitution  of  the  United 
States :  from  both  of  which  it  would  evidently  appear  to  the 
jury  that  the  prisoner  was  guilty  of  treason  in  levying  war 
against  the  United  States. 

The  prisoner  stood  indicted  for  opposing,  in  a  warlike 
manner,  two  laws  of  the  United  States,  the  one  entitled  '*an 
act  providing  for  the  valuation  of  lands  and  dwelling-houses,'* 
etc.,  passed  July  9,  1798,  and  the  other  entitled  *'an  act  for 
levying  a  direct  tax  within  the  United  States,''  passed  July 
14,  1798.  Agreeably  to  these  acts,  certain  commissions  and 
assessors  were  to  be  appointed  to  carry  the  provisions  thereof 
into  execution.  It  appeared  in  evidence  that  Mr.  Eyerly, 
one  of  the  witnesses  produced,  had  received  a  commission 
conformable  thereto  in  a  part  of  Pennsylvania,  which  he  re- 
ceived in  August,  1798,  together  with  a  request  from  the  Sec- 
retary of  the  Treasury,  that  he  would  find  suitable  characters 
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to  serve  as  assessors  to  act  in  the  division  assigned  to  him. 
In  the  execution  of  this  request,  Mr.  Eyerly  found  very  great 
difficulties,  although  there  was  a  perfect  acquiescence  in  all 
other  parts  of  the  Union.  Many  whom  he  nominated  de- 
clined on  account  of  the  unpopularity  of  those  laws,  although 
Mr.  Eyerly  very  industriously,  and  in  a  praiseworthy  man- 
ner,  endeavored  to  remove  those  objections. 

The  general  difficulties  there  were  in  the  execution  of  these 
officers'  duty  is  shown  in  the  testimony  of  Mr.  Eyerly,  and 
its  confirmation  by  Mr.  Chapman,  Mr.  Henry  and  others,  of 
the  difficulties  the  assessors  found  in  the  execution  of  their 
duty  and  the  insult  they  frequently  met  with,  when  engaged 
in  their  pacific  efforts  to  explain  the  laws  to  the  misled  rabble. 
But  these  commendable  efforts  were  outweighed  by  the  influ- 
ence of  certain  leaders,  among  whom  are  found  several  cap- 
tains of  militia,  and  Fries  with  the  rest:  he  throughout  the 
whole  scene  appeared  the  most  prominent,  and  instead  of  at- 
tending to  the  good  advice  given  him  by  his  best  friends,  flew 
in  a  rage  and  renewed  his  opposition.  A  part  of  the  eflPects 
of  their  hostility  was  accomplished  in  preventing  Mr.  Clark 
from  fulfilling  the  office  which  he  had  undertaken,  and  the 
general  reluctance  there  was  in  others,  and  indeed  finally  the 
abandonment  of  the  assessments;  for  it  appeared  that,  not 
only  those  who  were  unwilling  to  give  their  rates,  refused, 
but  those  who  were  willing  were  intimidated  from  doing  it. 
To  such  a  pitch  was  intimidation  and  disaflfection  arrived, 
that  the  very  magistrates  of  the  peace  had  so  far  neglected 
their  duty  as  to  join  the  opposition,  and  nearly  all  of  them, 
from  one  or  other  of  these  motives,  refused  tp  issue  process 
for  the  apprehension  of  delinquents,  or  examine  persons  who 
opposed  the  laws:  and  those  who  did  attend  to  their  duty, 
found  the  greatest  difficulties  to  procure  the  attendance  of 
evidences,  who  were  prevented  by  the  impulse  of  fear  from 
coming  forward.  Many  attempts  were  made  to  pacify  these 
deluded  people,  who  were  under  the  most  baneful  advice,  and 
the  attempts  accordingly  miscarried,  even  though  proposi- 
tions were  made  in  some  townships  to  indulge  them  with  the 
choice  of  their  own  assessors. 
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These  are  facts;  not  founded  on  the  testimony  of  a  single 
witness,  which  is  sufficient  to  convict  a  man  in  common  cases ; 
nor  are  they  confined  to  the  testimony  of  two  witnesses,  which 
is  all  the  Constitution  requires ;  but  they  are  corroborated  by 
numerous  witnesses,  produced  in  order  to  remove  every  doubt 
from  your  minds  as  to  the  material  facts  of  the  crime.  There 
is  no  case  in  our  books  more  clear  than  the  present ;  the  evi- 
dence is  so  uniform  that  even  the  ingenuity  and  talents  of  the 
prisoner's  counsel  have  not  been  able  to  contest  one  fact  that 
has  been  related;  indeed  the  whole  is  so  fair,  that  the  most 
incredulous  must  be  satisfied  of  the  accuracy  of  the  charge, 
independent  of  the  confession  of  the  prisoner,  which  confirms 
the  whole;  it  proves  to  a  demonstration  that  his  main  object 
was  nothing  less  than  to  prevent  the  execution  of  the  laws 
which  all  men  are  bound  to  obey. 

Gentlemen,  the  counsel  for  the  prisoner  have  endeavored  to 
diminish  the  force  of  that  voluntary  confession  by  telling 
you  that  no  man  can  be  convicted  upon  his  own  confession 
out  of  court,  nor  without  the  testimony  of  two  witnesses ;  the 
same  arguments  have  been  used  to  nullify  the  expressions 
which  we  have  produced  proof  that  the  prisoner  frequently 
made  use  of,  from  which  we  evidently  discover  his  intention. 
I  allow  that  no  man  should  be  convicted  .for  treason  unless 
upon  the  testimony  of  two  witnesses,  or  confession  in  open 
court;  but  when  all  the  facts  necessary  to  substantiate  the 
crime  are  proved  by  two  witnesses,  the  declarations  of  the 
prisoner,  as  well  as  his  confession,  may  be  produced  as  good 
evidence  as  to  his  intention,  and  this  is  not  necessary  to  be 
proved  by  two  witnesses;  this  tends  to  show  the  designs  of 
his  heart,  which  can  only  be  known  to  his  Creator  and  him- 
self.   These  declarations  should  be  known  to  the  court  in  or- 
der to  discover  the  intention  with  which  the  crime  was  per- 
petrated.   In  the  case  of  Lord  Gordon,  the  words  said  to  have 
been  used  by  him  in  the  lobby  of  the  House  were  not  rejected 
by  the  jury  because  it  required  two  witnesses,  but  on  account 
of  the  improbability  of  a  declaration  having  been  publicly 
used  which  no  more  than  one  individual  could  be  produced  to 
prove.    We  have  proved  by  two  witnesses  that  the  overt  act 
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was  committed  by  the  prisoner,  and  have  produced  much 
corroborative  testimony,  in  which  we  have  not  been  confined 
to  two,  having  heard  it  from  twelve  respectable  witnesses. 
If  we  have  succeeded  to  prove  the  intention,  it  is  sufiScient 
for  the  law,  and  if  you  believe  the  testimony,  it  indubitably 
substantiates  the  fact. 

I  shall  now  proceed  to  consider  what  is  the  law  arising  up- 
on these  facts,  in  going  into  the  examination  of  which,  I  shall 
put  out  of  the  question  two  objections ;  one  of  them  only  has 
been  produced,  the  other  having  barely  been  alluded  to,  rather 
than  held  up. 

A  proclamation  was  issued  by  the  President,  on  which 
Fries  did  then  go  to  his  home,  whereupon  it  has  been  argued 
that  no  instance  can  be  produced  to  prove  a  prosecution  be- 
ing commenced  for  acts  committed  prior  to  the  reading  of 
the  riot  act  in  England,  if  the  mob  thereupon  dispersed,  be- 
cause they  had  complied  with  the  proclamation.  It  is  right 
in  part:  if  the  people  do  not  disperse,  the  remaining  mob 
are  guilty  of  felony ;  but  I  ask  the  gentleman  has  the  defense 
been  at  all  set  up  on  the  ground  of  compliance  with  the  procla- 
mation? In  the  riot  at  Drury  Lane  theater  by  the  footmen, 
and  that  which  was  held  up  in  which  the  Earl  of  Essex  and 
others  were  engaged,  many  of  the  rioters  did  disperse  in  con- 
sequence of  the  riot  act  being  read,  and  yet  were  afterward 
punished  for  the  enormities  they  committed  while  they  were 
there.  Alike  trivial  is  the  objection  respecting  the  undue  ap- 
pointment of  assessors.  It  is  sufficient  that  such  a  i)erson 
acts  as  commissioner  or  assessor ;  if  he  usurps  that  power,  the 
law  has  provided  a  remedy  by  other  means  than  the  danger- 
ous one  of  an  insurrection  to  know  merely  whether  A,  B  or 
C  is  regularly  appointed  to  office.  There  are  legal  modes  of 
application  to  ascertain  the  fact;  there  is  the  whole  board  of 
commissioners,  or  even  a  higher  power  may  be  applied  to,  to 
ascertain  the  authority,  and  no  virtuous,  honest  citizen  would 
think  of  opposition  on  that  account.  "We  do  not  think  it  nec- 
essary to  trouble  the  court,  since  it  was  fully  in  power  of 
the  prisoner's  counsel  to  have  brought  commissioners  under 
this  act  before  them ;  but  not  having  availed  themselves  of  it. 
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nor  pressed  it  home  to  your  notice,  gentlemen,  why  was  such 
a  scare-crow  insinuated,  but  to  mislead  you?  There  can  be 
no  doubt  of  the  legality  of  those  commissioners ;  if  there  was, 
it  would  not  alleviate  the  crime  of  rebellion.  But  that  was 
never  used,  neither  by  the  prisoner  himself,  nor  any  of  the 
insurgents,  as  a  ground  for  the  rebellion;  it  was  not  even  a 
color  for  it,  nor  does  it  appear  that  the  insurgents  ever 
doubted  in  the  smallest  degree,  the  legality  of  the  appoint- 
meixts;  their  declarations  were  repeatedly,  "No  assessors  shall 
act  in  this  township,  nor  shall  any  assessments  be  made/' 
No  doubt  was  ever  made  of  the  powers  used  by  the  officers, 
and  therefore  the  opposition  to  the  law  is  alone  to  be  con- 
sidered. 

Having  disposed  of  those  two  points,  I  wish  now  to  impress 
upon  your  minds  a  most  solemn  conviction,  to-wit :  That  the 
law  under  which  the  prisoner  at  the  bar  stands  indicted, 
without  being  in  the  least  doubtful,  ambiguous,  obscure,  or 
perplexing,  is  well  defined  in,  and  composes  a  part  of,  the 
Constitution  of  the  United  States,  Art.  3,  Sec.  3.  It  is  cer- 
tainly momentous  that  you  should  be  fully  satisfied  of  the 
true  meaning  of  that  part  under  which  the  present  crime  is 
placed,  to-wit:  levying  war  against  the  United  States.  I 
would  premise  that  the  indictment  is  worded  precisely  in  the 
usual  form,  and  that  the  only  question  now  is,  what  is  that 
levying  war  with  which  the  prisoner  is  charged  ? 

To  ascertain  what  is  levying  war,  it  is  necessary  for  us 
only  to  consider  what  is  the  nature  of  civil  and  political 
society  in  the  United  States.  The  government  is  the  organ 
which  the  people  collectively  have  thought  it  their  duty  and 
interest  to  establish  for  their  mutual  safety — ^their  will,  pub- 
licly expressed  in  the  laws,  is  the  legitimate  will  of  the  ma- 
jority of  the  people ;  all  our  laws  are  the  acts  of  this  major- 
ity; and  it  is  a  radical  principle  which  will  not  be  contro- 
verted, that  the  will  of  the  majority  is  always  binding  upon 
the  minority,  and  should  be  acquiesced  in  quietly  by  them, 
whether  the  administration  of  that  government  be  in  the 
hands  of  one  x>€rson,  or  of  many;  those,  therefore,  who  do 
not  choose  to  continue  in  that  society,  ought  to  withdraw 
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quietly  from  it,  rather  than  disturb  the  quiet  of  the  whole. 
Allegiance  is  a  quiet  submission  and  acquiescence  to  the  su- 
preme power.  In  monarchial  governments  it  is  placed  in  the 
king;  but  the  citizens  of  America  know  of  no  allegiance  but 
to  the  laws,  for  they  alone  are  the  binding  principle  by  which 
society  at  large  is  kept  in  domestic  peace  and  security.  If, 
therefore,  deviating  from  this  allegiance  to  the  laws,  meas- 
ures are  taken  to  disturb  the  public  peace  by  a  resistance  of 
the  laws,  accompanied  by  force  of  arms,  or  by  the  intimida- 
tion of  numbers  sufficient  for  the  purpose,  and  it  be  applica- 
ble only  to  a  grievance  of  a  public  or  general,  and  not  of  a 
particular  or  private  interest,  such  resistance  then  becomes 
the  crime  of  treason,  and  particularly  so  if  the  views  are  to 
bring  about  the  suspension  or  repeal  of  any  of  the  laws;  for 
there  is  no  particular  kind  of  law  liable  to  exception;  it  is 
treason,  because  it  is  an  attempt  to  overturn  the  fundamental 
principles  of  society,  by  endeavoring  to  impose  into  the  sys- 
tem the  will  of  a  minority  which  has  no  right  to  be  there;  it 
is  creating  a  new  agency,  a  new  species  of  legislature,  and 
eventually  dissolving  the  powers  legally  ordained.  This  defi- 
nition may  apply  as  well  to  any  one  law  as  to  all  the  laws, 
for  each  is  equally  stamped  with  public  approbation,  and  to 
none  particularly  is  sanctity  attached,  all  proceeding  from 
one  power,  those  who  undertake  to  resist  any  one,  may  with 
equal  propriety  resist  the  whole,  and  treason  appears  to  me 
to  be  the  inevitable  inference;  otherwise  it  would  be  impos- 
sible to  ascertain  the  limits  at  which  this  dangerous  licentious 
conduct  must  stop,  we  should  be  at  once  thrown  back  into  a 
state  of  natural  society,  which  God  prevent.  I  ask  the  gen- 
tlemen who  argued  for  this  distinction,  to  point  out  to  me 
which  law  may  be  resisted  with  impunity!  If  one  may  be, 
the  evil  principle  will  go  on  to  another  and  another,  and 
where  will  it  stop  ? 

I  have  no  occasion  again  to  recur  to  the  authorities  we 
have  produced,  which  the  gentlemen  pass  over  as  the  acts  of 
bad  times,  corrupt  judges,  a  profligate  court,  etc.  The  coun- 
sel, with  all  their  learning  and  industry,  seem  to  be  satis- 
fied with  this  general  discharge  of  our  authorities ;  but  what- 
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ever  might  have  been  the  baseness  of  the  attorney-generals 
of  those  times,  the  meanness  of  the  judges,  the  profligacy  of 
the  court,  or  the  merits  of  the  prisoner,  we  stand  upon  broad, 
established  and  general  ground,  which  is  not  pretended  to  be 
obligatory  upon  us  merely  because  it  has  heretofore  been  de- 
cided, nor  is  it  obligatory  in  England  upon  that  account,  al- 
though you  have  been  so  told,  but  we  go  upon  it,  because  it 
is  right.  That  Sir  Walter  Raleigh  was  grossly  abused  by  Sir 
Edward  Coke,  is  notorious ;  it  was  the  bad  practices  of  those 
times;  but  this  reference  more  regards  the  proceedings  on 
trials,  than  the  decisions;  the  decisions  uniformly  were,  that 
usurpation  of  public  authority  in  a  certain  manner  amounted 
to  treason.  What!  shall  a  man  be  permitted  to  attack  the 
government  by  piecemeal  f  to  take  out  a  plank  here  and  a 
plank  there,  till  our  political  ship  sinks,  and  such  conduct 
not  be  called  a  treasonable  division  of  the  government !  With 
respect  to  the  authorities  wherein  it  was  stated  to  be  neces- 
sary that  the  design  should  be  to  pull  down  meeting-houses, 
brothels,  etc.,  generally,  in  order  to  constitute  high  treason, 
it  must  be  observable  that  it  was  the  assumption  of  the  legal 
X)owers  which  constituted  the  crime;  to  pull  down  meeting- 
houses as  such,  was  interfering  with  the  toleration  granted 
by  government,  and  therefore  treasonable.  With  resi)ect  to 
bawdy  houses,  government  and  not  individuals,  have  a  right 
to  correct  them,  and  if  individuals  pretended  to  correct  the 
evil,  they  were  attainted  of  high  treason. 

We  are  told  that  no  case  is  to  be  found  in  which  a  mere 
rescue  is  called  treason.  Hale,  133,  in  my  opinion,  is  an  au- 
thority in  point.  Bethlehem  was  the  prison  of  the  United 
States  under  the  marshal;  there  the  marshal  held  several 
persons  in  custody ;  and  levying  war,  or  attempting  by  force 
or  intimidation  to  deliver  those  prisoners  out  of  his  custody, 
is  certainly  treason.  Here  we  stand  upon  settled  ground,  we 
say,  and  I  appeal,  gentlemen,  to  your  recollection,  that  there 
was  no  particular  view  to  relieve  any  particular  person,  but 
that  the  words  were  **Shankwyler  and  others;''  the  claim  was 
general,  and  the  object  was  general — ^the  repeal  of  the  law  was 
that  object,  and  these  were  the  means  used  to  obtain  it.    This 
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is  declared  to  be  treason  even  by  that  great  and  virtuous  man 
who  is  held  up  to  your  notice  as  guarding  us  to  beware  of 
introducing  more  constructive  treasons:  Sir  Matthew  Hale, 
whose  very  name  carried  authority  at  the  period  of  1668,  and 
with  him  all  the  judges,  upon  mature  deliberation,  have  de- 
clared this  to  be  sound  law.  As  burglary,  arson  and  murder 
may  be  made  the  means  of  treason,  so  may  rescue;  treason 
must  have  some  means;  sometimes  the  most  atrocious,  some- 
times the  means  may  be  newly  invented ;  but  because  newly 
invented,  it  cannot  lessen  the  crime.  With  respect  to  the 
murder  of  Sir  Theodosius  Boughton  by  Captain  Donnelan,  in 
England,  which  was  merely  by  a  draught  of  laurel  water 
(which  in  that  country  is  poison), — ^a  new  invention  for  mur- 
der, the  counsel  might  have  argued  against  the  conviction, 
because  no  former  case  had  occurred,  as  well  as  that  the  inno- 
cence of  this  rescue  should  be  held  up,  because  new.  But 
there  was  no  such  thing.  A  strong  and  important  part  of  the 
combination  was  actually  carried  into  effect,  and  it  was  not 
absolutely  necessary  to  prove  the  rescue  in  order  to  prove  the 
treason;  it  has  been  evidently  shown  to  you  in  the  transac- 
tions at  Quaker  town,  that  the  rescue  was  only  a  part,  and 
the  termination  of  the  general  plan  so  far  as  it  proceeded. 

I  have  no  need  to  take  up  more  authorities  to  prove  that 
this  is  treason ;  it  was  so  before  the  birth  of  our  Constitution ; 
this  principle  was  coeval  with  the  reign  of  Edward  HI.  in 
1340.  I  take  it  to  be  a  true  and  incontrovertible  principle, 
that  when  we  find  an  act  on  which  previous  decisions  have 
been  made,  those  decisions  have  been  acted  upon,  and  we 
should  think  proper  to  pass  that  act  by  ingrafting  it  into,  and 
making  it  a  part  of  our  Constitution,  those  decisions  are  of 
course  adopted  as  our  direction,  whereby  we  are  to  under- 
stand the  applications  of  that  act.  I  would  barely  observe, 
that  while  those  gentlemen  are  telling  us  that  we  are  not  to 
have  recourse  to  those  volumes  of  laws  (which  we  ought  all 
to  be  acquainted  with,  as  volumes  of  science,  explanatory  of 
the  code  by  which  we  are  bound),  they  themselves  resort  to 
the  same  species  of  authority,  to  endeavor  to  prove  that  trea- 
son under  the  act  of  Edward  III.  is  \^  treason  in  America. 
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We  have  heard  much  about  constructive  and  interpretative 
treason,  and  constructive  levying  of  war.  Agreeably  to  the 
form  of  government  in  England,  the  king  is  recognized  as 
king  in  two  capacities,  one  in  his  natural,  as  king,  and  one  in 
his  political,  as  sovereign.  Now,  when  that  part  of  treason 
called  compassing  the  king's  death  is  mentioned,  it  refers  to 
his  natural  capacity;  but  when  of  levying  war  against  the 
king,  it  refers  to  his  political  capacity,  and  it  was  therefore 
necessary  to  show  the  distinction  between  different  species  of 
treason ;  this  latter  is  termed  constructive  treason ;  but  from 
the  variety  of  its  modes  of  introduction,  cannot  be  so  well  de- 
fined; but  its  existence  is  necessary,  in  order  to  support  so- 
ciety and  preserve  it  secure.  This  is  what  is  termed  levying 
of  war;  it  may  consist  in  opposition  to  the  king's  forces,  or 
by  threats  or  force  attempting  to  compel  the  king  to  remove 
his  ministers  or  alter  established  laws.  If  you  expunge  what 
is  direct  levjHing  of  war,  there  can  no  such  thing  as  treason 
be  found ;  either  the  law  is  wrong,  or  the  arguments  used  on 
the  other  side.  Gentlemen,  the  law  is  established,  but  the 
arguments  vanish  like  vapor  before  the  morning  sun;  what, 
then,  in  England  is  called  constructive  levying  of  war,  in  this 
country  must  be  called  direct  levying  of  war.  The  framers 
of  our  Constitution  were  as  learned  and  as  wise  as  any  gen- 
tl^nen  now  at  the  bar;  they  certainly  saw  that  this  was  the 
only  kind  of  direct  levying  of  war  that  could  exist  in  this 
country,  and  therefore  if  they  had  not  intended  that  what 
was  called  constructive  in  England  should  constitute  what 
they  called  ** levying  of  war  against  the  United  States,'*  they 
would  not  have  introduced  the  crime  at  all.  This  is  an  ab- 
surdity they  never  would  have  been  guilty  of. 

The  learned  gentleman  admits  that  resistance  against  one 
particular  law  may  be  termed  constructive  treason,  and  may 
be  the  crime  of  treason  here.  He  say  that  resistance  to  the 
militia  law  would  be  a  restraint  upon  the  principal  depend- 
ence of  the  government,  and  therefore  treason ;  gentlemen  try 
our  arguments  by  this  test,  and  see  whether  resistance  on  the 
present  occasion  is  not  equally  so.  I  ask  you  what  is  to  be- 
come of  the  militia,  the  standing  army,  the  eventual  army,  or 
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the  civil  power  itself,  if  you  are  unable  to  raise  revenue? 
Who  will  fight,  who  will  transact  your  civil  concerns,  if  they 
are  not  paidt  If  by  opposing  revenue  laws  the  government 
itself  as  well  as  the  army  is  fundamentally  undermined,  is  it 
not  at  least  as  much  treason  as  though  the  militia  alone  were 
more  openly  (but  more  eflfectually)  attacked?  Nothing  is  so 
much  entitled  to  respect  and  submission  as  laws  which  are 
the  direct  means  of  keeping  society  together.  At  the  present 
time,  when  the  feudal  system  is  no  more,  but  from  necessity 
subsistence  must  be  obtained  from  employment  and  labor,  the 
defense  and  preservation  of  the  country  must  come  from  the 
revenue,  and  to  destroy  that  is  to  give  a  mortal  wound  to  the 
government  itself. 

Mr.  Rawle  then  went  into  a  review  of  some  of  the  circum- 
stances, alluded  to  by  the  opposite  counsel,  which  characterize 
the  insurrection,  and  the  trials  thereupon  in  1795,  which  he 
insisted,  though  those  gentlemen  would  not  allow  it,  were  very 
similar  in  circumstances  to  the  unhappy  affair  now  before  the 
court,  in  which  he  drew  the  following  parity  between  the 
cases: 

In  1794,  the  disturbance  was  to  prevent  the  execution  of 
one  law — ^the  excise  law.  In  1799,  the  house  and  land-tax  laws. 
In  1794,  four  counties  were  engaged  in  opposition.  In  1799, 
but  three:  Northampton,  Bucks  and  Montgomery.  In  1794, 
the  excise  officers  were  attacked  and  prevented  executing  their 
duty.  In  1799,  the  assessors  were  the  same.  In  1794,  the 
insurgents  collected  into  an  army,  in  battle  array,  displaying 
their  ensigns  of  triumph,  with  numbers  sufficient  to  procure 
their  object;  say,  6000  men  in  Braddock's  field.  The  object 
of  1799  was  to  do  it  in  a  similar  manner,  and  they  actually 
did,  by  their  military  appearance  and  boasts  of  much  larger 
increase,  impress  a  general  opinion  of  their  power  sufficient 
to  accomplish  their  purpose.  In  1794,  the  insurgents  made 
public  declarations  tiiat  the  excise  law  should  never  be  exe- 
cuted. In  1799,  were  not  declarations  of  the  same  nature 
made  by  these  insurgents? — ^that  other  counties,  and  even 
other  States,  would  support  them,  and  that  it  should  never 
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be  done  t    The  object  of  1794  was  to  obtain  a  repeal  of  a  law- 


the  excise  law.  In  1799,  it  was  the  same,  so  far  as  related  to 
them — ^the  house  and  direct  tax.  In  1794,  the  excise  officers 
were  compelled  to  promise  that  they  would  not  execute  the 
law  in  that  part  of  the  country. 

In  1799,  the  same  promise  is  exacted,  and  obtained  respect- 
ing Lower  Milford  and  other  parts.  There  was  some  differ- 
ence, it  is  true,  as  the  gentleman  stated,  some  of  the  officers  at 
that  time  being  banished  from  their  houses,  on  pain  of  death. 
It  was  farther  argued,  that  there  was  this  stri^ng  distinc- 
tion— ^that  General  Neville's  house  might  be  considered  as  a 
castle  of  the  United  States,  because  it  was  an  office  of  excise ; 
but  the  analogy  still  holds  good;  it  was  General  Neville's 
dwelling  house,  however,  that  was  attacked;  the  attack  was 
made  only  because  he  was  an  officer  employed  in  the  superin- 
tendence of  a  tax  they  disliked.  Mr.  Levering 's  tavern  at 
Bethlehem  was  made  the  prison  of  the  United  States,  and 
there  was  ah  executive  officer  of  the  United  States;  it  was  as 
much  so  as  any  other  prison  in  the  Union.  This  was  the 
castle,  the  fortress  of  the  United  States,  to  protect  which  the 
marshal  had  assembled  his  posse  comitatus,  provided  with 
weapons  of  defense.  I  consider  this,  therefore,  a  more  violent 
breach  of  the  law  than  the  attack  upon  General  Neville's 
house,  so  far  as  it  went — admitting  that  no  guns  were  fired, 
nor  lives  lost,  nor  was  any  house  burnt,  otherwise,  so  far  as  it 
went,  the  case  was  rather  stronger  than  the  former.  Happy 
is  it  for  the  prisoners  that  the  scene  of  riot  was  not  farther 
from  the  seat  of  government!  if  it  had  been  more  remote 
from  the  power  of  government,  we  cannot  calculate  upon  the 
consequences,  or  increase  of  revolt  and  excess  which  would 
have  been  evinced.  I  will  not  pretend  to  anticipate  them, 
for  I  wish  not  to  inflame  my  own  mind  by  the  sad  calculation, 
nor  the  minds  of  the  jury ;  I  only  wish  the  facts  to  appear  in 
their  native  colors. 

Why,  then,  can  we  entertain  a  doubt,  viewing  all  these 
circumstances,  that  the  prisoner  is  guilty  of  treason?  There 
can  be  none.    We  are  told  that  the  legislature  have  passed 
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a  law,  entitled  the  Sedition  act,  which  shows  the  offense  of 
the  prisoner;  and  that  the  opinion  of  the  le^slatnre  was  to 
bring  under  this  law  the  constitutional  definition  of  treason, 
making  it  a  misdemeanor !  To  me,  of  all  the  weak  arguments 
which  have  been  brought  in  behalf  of  the  prisoner,  this  is  the 
weakest.  This  law,  which  has  been  cried  up  from  one  end 
of  the  continent  to  the  other  by  some  persons  as  unconstitu- 
tional, is  now  to  be  brought  into  court  to  explain  away  what 
the  Constitution  positively  defines  to  be  treason.  If  this  ever 
had  been  the  intention  of  the  legislature,  there  certainly 
would  have  been  something  like  treason,  something  like  levy- 
ing of  war  introduced  into  that  bill,  but  we  find  no  such 
thing;  the  words  do  not  at  all  occur  in  it,  and  that  it  is  not 
intended,  I  think  is  clear.  Sedition  and  treason  are  two  dis- 
tinct crimes,  and  two  distinct  punishments  are  enacted  to 
meet  them.  The  description  of  crime  in  the  Sedition  act,  is — 
those  who  combine  with  intent  to  impede  the  operation  of  the 
law,  and  those  who  intend  to  raise  an  insurrection.  These 
are  to  be  considered  as  guilty  of  a  high  misdemeanor.  Now, 
those  who  conspire  to  commit  treason  are  not  considered 
guilty  of  treason;  the  treason  must  have  been  carried  into 
effect.  It  cannot  be  treason  for  a  man  to  counsel,  advise,  or 
attempt  to  procure  insurrection,  with  intent  to  impede  the 
operation  of  any  law  of  the  United  States;  but  this  is  de- 
clared to  be  a  misdemeanor,  whether  executed  or  not.  Be- 
sides, the  word  ** treasonable"  is  not  inserted  in  the  sedition 
law.  Thus,  if  a  man  be  indicted  for  taking  the  property  of 
another,  unless  the  word  feloniously  is  introduced,  he  is  not 
liable  to  the  charge.  So  in  this  case,  the  act  must  be  traitor- 
ously done,  or  it  is  not  treason.  To  show  the  absurdity  of  this 
doctrine,  we  need  only  for  a  minute  suppose,  that  in  the  com- 
mission of  any  of  the  crimes  specified  in  the  Sedition  act, 
lives  should  be  lost,  houses  burnt,  etc.  The  laws  of  the  United 
States  have  previously  declared,  that  such  offenders  should 
be  punished  with  death,  and  surely  it  ought  to  be  carried  into 
execution — ^not  be  mitigated  by  a  future  law  to  the  mere  pen- 
alty of  five  thousand  dollars,  and  five  years'  imprisonment. 
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If  this  was  the  intention  of  the  legislature,  might  it  not,  at 
least,  be  expected  that  they  would  have  declared  so  in  the  act ; 
but  they  have  manifested  no  such  intention  in  that,  nor  in  the 
present  instance,  with  respect  to  which,  had  they  done  it,  they 
would  have  overleaped  their  constitutional  powers;  for  the 
Constitution  is  an  ark,  into  which  the  legislature  itself  dare 
not  place  its  feet ;  if  they  were  to  do  it,  the  judiciary  have  the 
"power,  and  it  is  their  duty  to  bring  them  back  again,  and 
say:  "You  have  gone  too  far/'  They  can  as  much  restrain 
an  unconstitutional  act,  as  Congress  can  make  a  constitu- 
tional act.  This  Constitution  gave  Congress  the  power  to  de- 
clare the  punishment  that  should  be  inflicted  on  what  it  had 
defined  to  be  treason.  Congress  had*  nothing  to  do  with  the 
crime,  and  if  they  have  declared  it,  as  the  gentleman  sup- 
X>oses,  they  have  done  it  without  authority,  and  it  can  be  of 
no  avail  whatever.  But  no— they  have  rather,  in  the  act  al- 
luded to,  declared  what  should  not  be  considerd  treason,  or 
removed  doubts  upon  that  head.  This  being  the  case,  the 
same  opinion  which  operated  on  the  judges  in  1795,  is  still  in 
force;  because  no  legislative  act  has  intervened  to  change  it. 
Certain  it  is,  that  Congress  did  not  intend  to  enact  an  un- 
constitutional punishment  for  treason;  but  if  they  had  in- 
tended it,  they  have  not  a  right  to  do  it,  nor  have  they  done  it. 
Now,  gentlemen,  whether  these  things  are  as  we  have  repre- 
sented, or  not,  is  for  you  to  judge,  and  decide  upon  your  in- 
formation; if  you  are  satisfied  that  the  prisoner  at  the  bar 
was  engaged  in  the  affair  at  Bethlehem,  and  that  affair  was 
connected  with  your  previous  arrangements,  you  must  con- 
vict him,  otherwise,  you  must  not.  "We  consider,  and  think 
the  evidence  must  prove  to  you,  that  all  are  parts  of  the 
same  whole,  were  begun  long  before  the  7th  of  March;  and 
that  they  partly  existed  in  Northampton  and  partly  in  Bucks 
counties.  It  must  be  upon  a  full  conviction  in  your  minds 
that  the  treason  was  committed  by  him  in  Northampton 
county,  that  you  can  convict  the  prisoner;  and  if  you  have 
not  that  full  conviction,  I  firmly  hoi)e  you  will  acquit  him; 
if  you  have,  you  are  bound  to  pronounce  him  guilty. 
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a  law,  entitled  the  Sedition  act,  which  shows  the  offense  of 
the  prisoner;  and  that  the  opinion  of  the  legislature  was  to 
bring  under  this  law  the  constitutional  definition  of  treason, 
making  it  a  misdemeanor !  To  me,  of  all  the  weak  arguments 
which  have  been  brought  in  behalf  of  the  prisoner,  this  is  the 
weakest.  This  law,  which  has  been  cried  up  from  one  end 
of  the  continent  to  the  other  by  some  persons  as  unconstitu- 
tional, is  now  to  be  brought  into  court  to  explain  away  what 
the  Constitution  positively  defines  to  be  treason.  If  this  ever 
had  been  the  intention  of  the  legislature,  there  certainly 
would  have  been  something  like  treason,  something  like  levy- 
ing of  war  introduced  into  that  bill,  but  we  find  no  such 
thing ;  the  words  do  not  at  all  occur  in  it,  and  that  it  is  not 
intended,  I  think  is  clear.  Sedition  and  treason  are  two  dis- 
tinct crimes,  and  two  distinct  punishments  are  enacted  to 
meet  them.  The  description  of  crime  in  the  Sedition  act,  is — 
those  who  combine  with  intent  to  impede  the  operation  of  the 
law,  and  those  who  intend  to  raise  an  insurrection.  These 
are  to  be  considered  as  guilty  of  a  high  misdemeanor.  Now, 
those  who  conspire  to  commit  treason  are  not  considered 
guilty  of  treason;  the  treason  must  have  been  carried  into 
effect.  It  cannot  be  treason  for  a  man  to  counsel,  advise,  or 
attempt  to  procure  insurrection,  with  intent  to  impede  the 
operation  of  any  law  of  the  United  States;  but  this  is  de- 
clared to  be  a  misdemeanor,  whether  executed  or  not.  Be- 
sides, the  word  *' treasonable"  is  not  inserted  in  the  sedition 
law.  Thus,  if  a  man  be  indicted  for  taking  the  property  of 
another,  unless  the  word  feloniously  is  introduced,  he  is  not 
liable  to  the  charge.  So  in  this  case,  the  act  must  be  traitor- 
ously done,  or  it  is  not  treason.  To  show  the  absurdity  of  this 
doctrine,  we  need  only  for  a  minute  suppose,  that  in  the  com- 
mission of  any  of  the  crimes  specified  in  the  Sedition  act, 
lives  should  be  lost,  houses  burnt,  etc.  The  laws  of  the  United 
States  have  previously  declared,  that  such  offenders  should 
be  punished  with  death,  and  surely  it  ought  to  be  carried  into 
execution — ^not  be  mitigated  by  a  future  law  to  the  mere  pen- 
alty of  five  thousand  dollars,  and  five  years'  imprisonment. 
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If  this  was  the  intention  of  the  legislature,  might  it  not,  at 
least,  be  expected  that  they  would  have  declared  so  in  the  act ; 
but  they  have  manifested  no  such  intention  in  that,  nor  in  the 
present  instance,  with  respect  to  which,  had  they  done  it,  they 
would  have  overleaped  their  constitutional  powers;  for  the 
Constitution  is  an  ark,  into  which  the  legislature  itself  dare 
not  place  its  feet ;  if  they  were  to  do  it,  the  judiciary  have  the 
power,  and  it  is  their  duty  to  bring  them  back  again,  and 
say:  *'You  have  gone  too  far."  They  can  as  much  restrain 
an  unconstitutional  act,  as  Congress  can  make  a  constitu- 
tional act.  This  Constitution  gave  Congress  the  power  to  de- 
clare the  punishment  that  should  be  inflicted  on  what  it  had 
defined  to  be  treason.  Congress  had-  nothing  to  do  with  the 
crime,  and  if  they  have  declared  it,  as  the  gentleman  sup- 
X>oses,  they  have  done  it  without  authority,  and  it  can  be  of 
no  avail  whatever.  But  no — ^they  have  rather,  in  the  act  al- 
luded to,  declared  what  should  not  be  considerd  treason,  or 
removed  doubts  upon  that  head.  This  being  the  case,  the 
same  opinion  which  operated  on  the  judges  in  1795,  is  still  in 
force;  because  no  legislative  act  has  intervened  to  change  it. 
Certain  it  is,  that  Congress  did  not  intend  to  enact  an  un- 
constitutional punishment  for  treason;  but  if  they  had  in- 
tended it,  they  have  not  a  right  to  do  it,  nor  have  they  done  it. 
Now,  gentlemen,  whether  these  things  are  as  we  have  repre- 
sented, or  not,  is  for  you  to  judge,  and  decide  upon  your  in- 
formation; if  you  are  satisfied  that  the  prisoner  at  the  bar 
was  engaged  in  the  affair  at  Bethlehem,  and  that  affair  was 
connected  with  your  previous  arrangements,  you  must  con- 
vict him,  otherwise,  you  must  not.  "We  consider,  and  think 
the  evidence  must  prove  to  you,  that  all  are  parts  of  the 
same  whole,  were  begun  long  before  the  7th  of  March;  and 
that  they  partly  existed  in  Northampton  and  partly  in  Bucks 
counties.  It  must  be  upon  a  full  conviction  in  your  minds 
that  the  treason  was  committed  by  him  in  Northampton 
county,  that  you  can  convict  the  prisoner;  and  if  you  have 
not  that  full  conviction,  I  firmly  hope  you  will  acquit  him; 
if  you  have,  you  are  bound  to  pronounce  him  guilty. 
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a  law,  entitled  the  Sedition  act,  which  shows  the  offense  of 
the  prisoner;  and  that  the  opinion  of  the  legislatare  was  to 
bring  under  this  law  the  constitutional  definition  of  treason, 
making  it  a  misdemeanor !  To  me,  of  all  the  weak  arguments 
which  have  been  brought  in  behalf  of  the  prisoner,  this  is  the 
weakest.  This  law,  which  has  been  cried  up  from  one  end 
of  the  continent  to  the  other  by  some  persons  as  unconstitu- 
tional, is  now  to  be  brought  into  court  to  explain  away  what 
the  Constitution  positively  defines  to  be  treason.  If  this  ever 
had  been  the  intention  of  the  legislature,  there  certainly 
would  have  been  something  like  treason,  something  like  levy- 
ing of  war  introduced  into  that  bill,  but  wc  find  no  such 
thing;  the  words  do  not  at  all  occur  in  it,  and  that  it  is  not 
intended,  I  think  is  clear.  Sedition  and  treason  are  two  dis- 
tinct crimes,  and  two  distinct  punishments  are  enacted  to 
meet  them.  The  description  of  crime  in  the  Sedition  act,  is — 
those  who  combine  with  intent  to  impede  the  operation  of  the 
law,  and  those  who  intend  to  raise  an  insurrection.  These 
are  to  be  considered  as  guilty  of  a  high  misdemeanor.  Now, 
those  who  conspire  to  commit  treason  are  not  considered 
guilty  of  treason;  the  treason  must  have  been  carried  into 
effect.  It  cannot  be  treason  for  a  man  to  counsel,  advise,  or 
attempt  to  procure  insurrection,  with  intent  to  impede  the 
operation  of  any  law  of  the  United  States;  but  this  is  de- 
clared to  be  a  misdemeanor,  whether  executed  or  not.  Be- 
sides, the  word  "treasonable"  is  not  inserted  in  the  sedition 
law.  Thus,  if  a  man  be  indicted  for  taking  the  property  of 
another,  unless  the  word  feloniously  is  introduced,  he  is  not 
liable  to  the  charge.  So  in  this  case,  the  act  must  be  traitor- 
ously done,  or  it  is  not  treason.  To  show  the  absurdity  of  this 
doctrine,  we  need  only  for  a  minute  suppose,  that  in  the  com- 
mission of  any  of  the  crimes  specified  in  the  Sedition  act, 
lives  should  be  lost,  houses  burnt,  etc.  The  laws  of  the  United 
States  have  previously  declared,  that  such  offenders  should 
be  punished  with  death,  and  surely  it  ought  to  be  carried  into 
execution — ^not  be  mitigated  by  a  future  law  to  the  mere  pen- 
ally of  five  thousand  dollars,  and  five  years'  imprisonment. 
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If  this  was  the  intention  of  the  legislature,  might  it  not,  at 
least,  be  expected  that  they  would  have  declared  so  in  the  act ; 
but  they  have  manifested  no  such  intention  in  that,  nor  in  the 
present  instance,  with  respect  to  which,  had  they  done  it,  they 
would  have  overleaped  their  constitutional  powers;  for  the 
Constitution  is  an  ark,  into  which  the  legislature  itself  dare 
not  place  its  feet ;  if  they  were  to  do  it,  the  judiciary  have  the 
I)ower,  and  it  is  their  duty  to  bring  them  back  again,  and 
say:  *'You  have  gone  too  far."  They  can  as  much  restrain 
an  unconstitutional  act,  as  Congress  can  make  a  constitu- 
tional act.  This  Constitution  gave  Congress  the  power  to  de- 
clare the  punishment  that  should  be  inflicted  on  what  it  had 
defined  to  be  treason.  Congress  had-  nothing  to  do  with  the 
crime,  and  if  they  have  declared  it,  as  the  gentleman  sup- 
poses, they  have  done  it  without  authority,  and  it  can  be  of 
no  avail  whatever.  But  no — ^they  have  rather,  in  the  act  al- 
luded to,  declared  what  should  not  be  considerd  treason,  or 
removed  doubts  upon  that  head.  This  being  the  case,  the 
same  opinion  which  operated  on  the  judges  in  1795,  is  still  in 
force;  because  no  legislative  act  has  intervened  to  change  it. 
Certain  it  is,  that  Congress  did  not  intend  to  enact  an  un- 
constitutional punishment  for  treason;  but  if  they  had  in- 
tended it,  they  have  not  a  right  to  do  it,  nor  have  they  done  it. 
Now,  gentlemen,  whether  these  things  are  as  we  have  repre- 
sented, or  not,  is  for  you  to  judge,  and  decide  upon  your  in- 
formation; if  you  are  satisfied  that  the  prisoner  at  the  bar 
was  engaged  in  the  affair  at  Bethlehem,  and  that  affair  was 
connected  with  your  previous  arrangements,  you  must  con- 
vict him,  otherwise,  you  must  not.  "We  consider,  and  think 
the  evidence  must  prove  to  you,  that  all  are  parts  of  the 
same  whole,  were  begun  long  before  the  7th  of  March;  and 
that  they  partly  existed  in  Northampton  and  partly  in  Bucks 
counties.  It  must  be  upon  a  full  conviction  in  your  minds 
that  the  treason  was  committed  by  him  in  Northampton 
county,  that  you  can  convict  the  prisoner;  and  if  you  have 
not  that  full  conviction,  I  firmly  hope  you  will  acquit  him; 
if  you  have,  you  are  bound  to  pronounce  him  guilty. 


120  X/.    AMERICAN  STATE  TRIALS. 

a  law,  entitled  the  Sedition  act,  which  shows  the  offense  of 
the  prisoner;  and  that  the  opinion  of  the  legislature  was  to 
bring  under  this  law  the  constitutional  definition  of  treason, 
making  it  a  misdemeanor!  To  me,  of  all  the  weak  arguments 
which  have  been  brought  in  behalf  of  the  prisoner,  this  is  the 
weakest.  This  law,  which  has  been  cried  up  from  one  end 
of  the  continent  to  the  other  by  some  persons  as  unconstitu- 
tional, is  now  to  be  brought  into  court  to  explain  away  what 
the  Constitution  positively  defines  to  be  treason.  If  this  ever 
had  been  the  intention  of  the  legislature,  there  certainly 
would  have  been  something  like  treason,  something  like  levy- 
ing of  war  introduced  into  that  bill,  but  we  find  no  such 
thing ;  the  words  do  not  at  all  occur  in  it,  and  that  it  is  not 
intended,  I  think  is  clear.  Sedition  and  treason  are  two  dis- 
tinct crimes,  and  two  distinct  punishments  are  enacted  to 
meet  them.  The  description  of  crime  in  the  Sedition  act,  is — 
those  who  combine  with  intent  to  impede  the  operation  of  the 
law,  and  those  who  intend  to  raise  an  insurrection.  These 
are  to  be  considered  as  guilty  of  a  high  misdemeanor.  Now, 
those  who  conspire  to  commit  treason  are  not  considered 
guilty  of  treason;  the  treason  must  have  been  carried  into 
effect.  It  cannot  be  treason  for  a  man  to  counsel,  advise,  or 
attempt  to  procure  insurrection,  with  intent  to  impede  the 
operation  of  any  law  of  the  United  States;  but  this  is  de- 
clared to  be  a  misdemeanor,  whether  executed  or  not.  Be- 
sides, the  word  ** treasonable''  is  not  inserted  in  the  sedition 
law.  Thus,  if  a  man  be  indicted  for  taking  the  property  of 
another,  unless  the  word  feloniously  is  introduced,  he  is  not 
liable  to  the  charge.  So  in  this  case,  the  act  must  be  traitor- 
ously done,  or  it  is  not  treason.  To  show  the  absurdity  of  this 
doctrine,  we  need  only  for  a  minute  suppose,  that  in  the  com- 
mission of  any  of  the  crimes  specified  in  the  Sedition  act, 
lives  should  be  lost,  houses  burnt,  etc.  The  laws  of  the  United 
States  have  previously  declared,  that  such  offenders  should 
be  punished  with  death,  and  surely  it  ought  to  be  carried  into 
execution — ^not  be  mitigated  by  a  future  law  to  the  m^re  pen- 
ally of  five  thousand  dollars,  and  five  years'  imprisonment. 
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If  this  was  the  intention  of  the  legislature,  might  it  not,  at 
least,  be  expected  that  they  would  have  declared  so  in  the  act ; 
but  they  have  manifested  no  such  intention  in  that,  nor  in  the 
present  instance,  with  respect  to  which,  had  they  done  it,  they 
would  have  overleaped  their  constitutional  powers;  for  the 
Constitution  is  an  ark,  into  which  the  legislature  itself  dare 
not  place  its  feet ;  if  they  were  to  do  it,  the  judiciary  have  the 
power,  and  it  is  their  duty  to  bring  them  back  again,  and 
say:  *'You  have  gone  too  far/'  They  can  as  much  restrain 
an  unconstitutional  act,  as  Congress  can  make  a  constitu- 
tional act.  This  Constitution  gave  Congress  the  power  to  de- 
clare the  punishment  that  should  be  inflicted  on  what  it  had 
defined  to  be  treason.  Congress  had*  nothing  to  do  with  the 
crime,  and  if  they  have  declared  it,  as  the  gentleman  sup- 
poses, they  have  done  it  without  authority,  and  it  can  be  of 
no  avail  whatever.  But  no — ^they  have  rather,  in  the  act  al- 
luded to,  declared  what  should  not  be  considerd  treason,  or 
removed  doubts  upon  that  head.  This  being  the  case,  the 
same  opinion  which  operated  on  the  judges  in  1795,  is  still  in 
force ;  because  no  legislative  act  has  intervened  to  change  it. 
Certain  it  is,  that  Congress  did  not  intend  to  enact  an  un- 
constitutional punishment  for  treason;  but  if  they  had  in- 
tended it,  they  have  not  a  right  to  do  it,  nor  have  they  done  it. 
Now,  gentlemen,  whether  these  things  are  as  we  have  repre- 
sented, or  not,  is  for  you  to  judge,  and  decide  upon  your  in- 
formation; if  you  are  satisfied  that  the  prisoner  at  the  bar 
was  engaged  in  the  aflPair  at  Bethlehem,  and  that  affair  was 
connected  with  your  previous  arrangements,  you  must  con- 
vict him,  otherwise,  you  must  not.  "We  consider,  and  think 
the  evidence  must  prove  to  you,  that  all  are  parts  of  the 
same  whole,  were  begun  long  before  the  7th  of  March;  and 
that  they  partly  existed  in  Northampton  and  partly  in  Bucks 
counties.  It  must  be  upon  a  full  conviction  in  your  minds 
that  the  treason  was  committed  by  him  in  Northampton 
county,  that  you  can  convict  the  prisoner;  and  if  you  have 
not  that  full  conviction,  I  firmly  hoi)e  you  will  acquit  him; 
if  you  have,  you  are  bound  to  pronounce  him  guilty. 
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a  law,  entitled  the  Sedition  act,  which  shows  the  offense  of 
the  prisoner;  and  that  the  opinion  of  the  legislature  was  to 
bring  under  this  law  the  constitutional  definition  of  treason, 
making  it  a  misdemeanor!  To  me,  of  all  the  weak  arguments 
which  have  been  brought  in  behalf  of  the  prisoner,  this  is  the 
weakest.  This  law,  which  has  been  cried  up  from  one  end 
of  the  continent  to  the  other  by  some  persons  as  unconstitu- 
tional, is  now  to  be  brought  into  court  to  explain  away  what 
the  Constitution  positively  defines  to  be  treason.  If  this  ever 
had  been  the  intention  of  the  legislature,  there  certainly 
would  have  been  something  like  treason,  something  like  levy- 
ing of  war  introduced  into  that  bill,  but  we  find  no  such 
thing;  the  words  do  not  at  all  occur  in  it,  and  that  it  is  not 
intended,  I  think  is  clear.  Sedition  and  treason  are  two  dis- 
tinct crimes,  and  two  distinct  punishments  are  enacted  to 
meet  them.  The  description  of  crime  in  the  Sedition  act,  is — 
those  who  combine  with  intent  to  impede  the  operation  of  the 
law,  and  those  who  intend  to  raise  an  insurrection.  These 
are  to  be  considered  as  guilty  of  a  high  misdemeanor.  Now, 
those  who  conspire  to  commit  treason  are  not  considered 
guilty  of  treason;  the  treason  must  have  been  carried  into 
effect.  It  cannot  be  treason  for  a  man  to  counsel,  advise,  or 
attempt  to  procure  insurrection,  with  intent  to  impede  the 
operation  of  any  law  of  the  United  States;  but  this  is  de- 
clared to  be  a  misdemeanor,  whether  executed  or  not.  Be- 
sides, the  word  "treasonable''  is  not  inserted  in  the  sedition 
law.  Thus,  if  a  man  be  indicted  for  taking  the  property  of 
another,  unless  the  word  feloniously  is  introduced,  he  is  not 
liable  to  the  charge.  So  in  this  case,  the  act  must  be  traitor- 
ously done,  or  it  is  not  treason.  To  show  the  absurdity  of  this 
doctrine,  we  need  only  for  a  minute  suppose,  that  in  the  com- 
mission of  any  of  the  crimes  specified  in  the  Sedition  act, 
lives  should  be  lost,  houses  burnt,  etc.  The  laws  of  the  United 
States  have  previously  declared,  that  such  offenders  should 
be  punished  with  death,  and  surely  it  ought  to  be  carried  into 
execution — ^not  be  mitigated  by  a  future  law  to  the  mere  pen- 
ally of  five  thousand  dollars,  and  five  years'  imprisonment. 
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If  this  was  the  intention  of  the  legislature,  might  it  not,  at 
least,  be  expected  that  they  would  have  declared  so  in  the  act; 
but  they  have  manifested  no  such  intention  in  that,  nor  in  the 
present  instance,  with  respect  to  which,  had  they  done  it,  they 
would  have  overleaped  their  constitutional  powers;  for  the 
Constitution  is  an  ark,  into  which  the  legislature  itself  dare 
not  place  its  feet;  if  they  were  to  do  it,  the  judiciary  have  the 
X>ower,  and  it  is  their  duty  to  bring  them  back  again,  and 
say:  **You  have  gone  too  far."  They  can  as  much  restrain 
an  unconstitutional  act,  as  Congress  can  make  a  constitu- 
tional act.  This  Constitution  gave  Congress  the  power  to  de- 
clare the  punishment  that  should  be  inflicted  on  what  it  had 
defined  to  be  treason.  Congress  had*  nothing  to  do  with  the 
crime,  and  if  they  have  declared  it,  as  the  gentleman  sup- 
"posea,  they  have  done  it  without  authority,  and  it  can  be  of 
no  avail  whatever.  But  no — ^they  have  rather,  in  the  act  al- 
luded to,  declared  what  should  not  be  considerd  treason,  or 
removed  doubts  upon  that  head.  This  being  the  case,  the 
same  opinion  which  operated  on  the  judges  in  1795,  is  still  in 
force;  because  no  legislative  act  has  intervened  to  change  it. 
Certain  it  is,  that  Congress  did  not  intend  to  enact  an  un- 
constitutional punishment  for  treason;  but  if  they  had  in- 
tended it,  they  have  not  a  right  to  do  it,  nor  have  they  done  it. 
Now,  gentlemen,  whether  these  things  are  as  we  have  repre- 
sented, or  not,  is  for  you  to  judge,  and  decide  upon  your  in- 
formation; if  you  are  satisfied  that  the  prisoner  at  the  bar 
was  engaged  in  the  affair  at  Bethlehem,  and  that  affair  was 
connected  with  your  previous  arrangements,  you  must  con- 
vict him,  otherwise,  you  must  not.  "We  consider,  and  think 
the  evidence  must  prove  to  you,  that  all  are  parts  of  the 
same  whole,  were  begun  long  before  the  7th  of  March;  and 
that  they  partly  existed  in  Northampton  and  partly  in  Bucks 
counties.  It  must  be  upon  a  full  conviction  in  your  minds 
that  the  treason  was  committed  by  him  in  Northampton 
county,  that  you  can  convict  the  prisoner;  and  if  you  have 
not  that  full  conviction,  I  firmly  hope  you  will  acquit  him; 
if  you  have,  you  are  bound  to  pronounce  him  guilty. 
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May  9. 

JX7DGE  peters'   CHARGE. 

Judge  Peters.  Gentlemen  of  the  jury:  As  this  case  is 
important,  both  in  its  principles  and  consequences,  I  think  it 
my  duty  to  give  my  opinion,  formed  with  as  much  deliberation 
as  the  intervals  of  this  lengthy  trial  would  permit,  on  the 
most  prominent  points  of  law  which  have  been  made  in  this 
cause.  I  have  condensed  my  sentiments  into  as  short  a  com- 
pass as  possible.  I  shall  leave  remarks  on  the  evidence,  and 
more  enlarged  observations  on  the  law,  to  the  presiding 
judge,  who  will  deliver  to  you  the  charge  of  the  court.  At 
his  request,  I  state  my  individual  opinion,  though  I  do  not 
always  deem  it  necessary,  when  there  is  a  unanimity  of  sen- 
timent in  the  court. 

1.  It  is  treason  ''in  levying  war  against  the  United  States" 
for  persons  who  have  none  but  a  conmion  interest  with  their 
fellow-citizens,  to  oppose  or  prevent,  by  force,  numbers  or  in- 
timidation, a  public  and  general  law  of  the  United  States, 
with  intent  to  prevent  its  operation,  or  compel  its  repeal. 
Force  is  necessary  to  complete  the  crime ;  but  the  quantum  of 
force  is  immaterial.  This  point  was  determined  by  this  court 
on  a  former  occasion,  which  was,  though  not  in  all  circum- 
stances, yet  in  principle  and  object,  very  analogous  to  the 
subject  of  our  present  inquiries.  I  hold  myself  bound  by  that 
decision,  which,  on  due  consideration,  I  think  legal  and 
sound.  I  do  not  conceive  it  to  be  overshadowed,  or  rendered 
null,  by  any  legislative  construction  contained  in  any  subse- 
quent act  of  Congress.  The  law,  though  established  by  legis- 
lative acts,  or  settled  by  judicial  decisions,  may  be  altered 
by  Congress,  by  express  words,  in  laws  consistent  with  the 
Constitution.  But  a  mere  legislative  construction,  drawn 
from  any  act  by  intendment,  ought  not  to  repeal  positive 
laws,  or  annul  judicial  decisions.  The  judiciary  have  the 
duty  assigned  to  them  of  interpreting,  declaring  and  explain- 
ing— ^the  legislature  that  of  making,  or  altering,  "or  repealing 
laws.  But  the  decision  of  a  question  on  the  constitutionality 
of  a  law  is  vested  in  the  judiciary  department.    I  consider 
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the  decisions  in  the  cases  of  Vigol  and  Mitchell,  in  full  force, 
and  founded  on  true  principles  of  law.  The  authorities  from 
British  precedents  and  adjudications  are  used  as  guides  in 
our  decisions.  I  will  not  enter  into  a  discussion  whether  we 
are  bound  to  follow  them;  because  they  are  precedents, — or 
because  we  think  them  reasonable  and  just. 

If  numbers  and  force  can  render  one  law  ineffectual,  which 
is  tantamount  to  its  repeal,  the  whole  system  of  laws  may  be 
destroyed  in  detail.  All  laws  will  at  last  yield  to  the  violence 
of  the  seditious  and  discontented.  Although  but  one  law  be 
immediately  assailed,  yet  the  treasonable  design  is  completed, 
and  the  generality  of  intent  designated,  by  a  part  assuming 
the  government  of  the  whole.  And  thus,  by  trampling  on 
the  legal  powers  of  the  constitutional  authorities,  the  rights 
of  all  are  invaded  by  the  force  and  violence  of  a  few.  In  this 
case,  too,  there  is  a  direct  outrage  on  the  judiciary  act,  with 
intent  to  defeat,  by  force  and  intimidation,  the  execution  of  a 
revenue  law,  enacted  under  clear  and  express  constitutional 
authority.  A  deadly  blow  is  aimed  at  the  government,  when 
its  &cal  arrangements  are  forcibly  destroyed,  distracted  and 
impeded ;  for  on  its  revenues  its  very  existence  depends. 

2.  Though  punishments  are  designated,  by  particular  laws, 
for  certain  inferior  crimes,  which,  if  prosecuted  as  substantive 
offenses,  and  the  sole  object  of  the  prosecution,  are  exclu- 
sively liable  to  the  penalties  directed  by  those  laws,  yet,  when 
committed  with  treasonable  ingredients,  these  crimes  become 
only  circumstances  or  overt  acts.  The  intent  is  the  gist  of  the 
inquiry  in  a  charge  of  treason;  and. is  the  great  and  leading 
object  in  trials  for  this  crime. 

The  description  of  crimes,  contained  in  the  act  commonly 
called  the  Sedition  act,  lose  their  character,  and  become  but 
component  parts  of  the  greater  crime,  or  evidences  of  treason, 
when  the  treasonable  intent  and  overt  act  are  proved.  So  it 
IS  with  rescue  of  prisoners;  which,  in  the  present  case,  was 
not  an  independent  offense,  but  an  overt  act  of  the  treason. 
These  were  *  crimes — ^misdemeanors — at  common  law ;  and 
might  have  been  punished  by  fine  and  imprisonment  when 
substantive  independent  offenses.    But,  when  committed  with 
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treasonable  intent,  they  are  merged  in  the  treason,  of  which 
sedition,  conspiracy  and  combination  are  always  the  har- 
bingers. I  do  not  think  that  the  acts  relating  either  to  sedi- 
tion or  rescue  have  altered  the  principle,  though  they  have  de- 
fined and  bounded  the  punishments.  The  law,  as  to  treason, 
is  the  same  now  as  if  those  offenses  were  still  punishable  at 
common  law.  The  Sedition  Act  cannot  constitutionally  alter 
the  description  or  the  crime  of  treason,  to  which  the  com- 
bination and  conspiracy  to  perpetrate  this  offense,  with  force 
and  numbers,  are  essential  attributes.  Numbers  must  com- 
bine and  conspire  to  levy  war.  But  if  these  indispensable 
qualities  of  the  crime  are,  by  the  legislature,  declared  only 
misdemeanors,  and  separated  from  the  treasonable  act,  the 
legislature  nullify  the  description  of  treason  contained  in  the 
Constitution;  and  so  indirectly  alter  and  destroy,  or  make 
ineflScient,  this  part  of  that  instrument.  The  Congress  neither 
possess,  nor  did  they  intend  to  exercise,  any  such  power.  They 
could  not  (nor  did  they  so  intend)  place  the  crime  declared 
in  the  Constitution  to  be  treason,  among  the  inferior  class  of 
offenses,  by  describing  some  of  its  essential  qualities  in  the 
Sedition  Act,  and  prescribing  punishments,  when  they  solely 
constitute  substantive  and  independent  offenses.  Congress 
can  only  (as  they  have  done)  prescribe  the  punishment  for 
treason,  regulate  the  trial,  and  direct  the  mode  in  which  that 
punishment  is  to  be  executed. 

3.  However  indisputably  requisite  it  may  be  to  prove,  by 
two  witnesses,  the  overt  act  for  which  the  prisoner  at  the  bar 
stands  indicted,  yet  evidence  may  be  given  of  other  circum- 
stances, or  even  of  other  overt  acts,  connected  with  that  on 
which  the  indictment  is  grounded,  and  occurring  or  com- 
mitted in  any  other  part  of  the  district  than  the  place  men- 
tioned. Although  the  prisoner  be  not  on  his  trial,  nor  is  he 
now  punishable,  for  any  other  than  the  overt  act  laid,  other 
overt  acts  and  other  circumstances,  parts  of  the  general  de- 
sign, may  nevertheless  be  proved,  to  show  the  gwo  animo — 
the  intent — ^with  which  the  act  laid  was  committed.  Indeed, 
the  treason  would  be  complete,  by  the  conspiracy,  in  any  part 
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of  the  district,  to  commit  the  treasonable  act  at  Bethlehem, 
if  any  had,  in  consequence  of  the  conspiracy,  marched  or 
committed  any  overt  act  for  the  purpose,  though  the  actual 
rescue  had  not  taken  place.  So  we  thought  in  the  cases  of 
the  Western  insurgents,  that  the  treason,  concocted  at 
Couche's  Fort,  would  have  been  complete,  if  any  had  only 
marched  to  commit  the  crime;  though  the  design  had  not  ar- 
rived to  the  disgraceful  catastrophe  it  finally  attained.  In- 
disputable authorities  might  be  produced  to  support  this 
position. 

4.  The  confession  of  the  prisoner  may  be  given  in  evidence 
as  corroboratory  proof  of  the  intent,  or  quo  animo.  But,  al- 
though proved  by  two  witnesses,  being  made  out  of  court,  it 
is  not  of  itself  sufficient  to  convict.  Two  witnesses  are  neces- 
sary to  prove  the  overt  act.  But  the  intent  may  be  proved 
by  one  witness,  collected  from  circumstances,  or  even  by  a 
single  fact. 

5.  The  doctrine  of  constructive  treason  has  produced  much 
real  mischief  in  another  country;  and  it  has  been,  for  an 
age,  the  subject  of  discussions,  among  lawyers,  other  public 
speakers,  and  political  writers.  The  greater  part  of  the  ob- 
jections to  it  are  totally  irrelevant  here.  The  subject  of 
them  is  unknown,  and  may  it  ever  remain  so,  in  this  country. 
I  mean  the  compassing  the  death  of  the  king.  It  will  be 
found  that  the  British  judges,  since  the  days  of  political 
darkness  and  bigotry  have  passed  away,  are  to  be  found 
among  the  most  able  and  decided  opposers  of  the  abuses  of 
this  doctrine.  They  do  not  follow  decisions  and  precedents 
rooted  in  bad  times,  because  they  find  them  in  their  law 
books.  On  the  contrary,  on  a  fair  investigation,  it  will  be 
proved,  that  those  contrary  to  justice,  reason,  and  law  are 
rejected.  It  is  not  fair  and  sound  reasoning  to  argue  against 
the  necessary  and  indispensable  use  of  construction,  from 
the  abuses  it  has  produced.  What  is  there  among  the  best 
of  human  (and  I  wish  I  could  not  add  divine)  systems  which 
has  not  been  perverted  and  abused?  That  there  must  be 
some  defined  sense  and  interpretative  exposition  made  of  the 
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terms  ** levying  war/'  and  when,  and  in  what  circumstances, 
it  is  levied  ** against  the  United  States,'*  cannot  be  denied. 
The  able  counsel,  in  this  case,  who  has  said  the  most  on  this 
subject,  and  traveled  the  farthest  into  the  gloomy,  dark  and 
tyrannical  periods  of  the  British  history  and  jurisprudence, 
for  melancholy  and  disgusting  proofs  of  atrocious  abuses,  and 
even  crimes,  committed  under  color  of  law,  has  unavoidably, 
himself  furnished  also  proofs  of  the  necessity  we  are  under 
of  some  constructive  or  interpretative  expositions.  He,  at 
first,  confined  these  expositions  to  three  cases.  Now,  if  there 
is  a  necessity  of  one,  it  shows  that,  without  supplementary  in- 
terpretation, the  law  would  be  a  mere  dead  letter.  Aware  of 
the  dangerous  lengths  to  which  the  abuses  of  construction 
have  been  carried,  courts  and  juries  should  be  cautious  in 
their  decisions;  but  not  so  much  alarmed  about  abuses  as  to 
restrain  from  the  proper  and  necessary  use  of  interpretation. 
I  do  not  then  hesitate  to  say,  that  the  position  we  have  found 
established,  to-wit,  that  opposition,  by  force  and  numbers, 
or  intimidation  with  intent  to  defeat,  delay,  or  prevent  the 
execution  of  a  general  law  of  the  United  States,  or  to  pro- 
cure, or  with  a  hope  of  procuring,  by  force  and  numbers,  or 
intimidation,  its  repeal  or  new  execution,  is  treason  by  levy- 
ing war  against  the  United  States.  And  it  does  not  appear 
to  me  to  be  what  is  commonly  called  constructive,  but  open 
and  direct  treason,  in  levying  war  against  the  United  States, 
within  the  plain  and  evident  meaning  and  intent  of  the  Con- 
stitution. 

6.  As  to  the  objections,  founded  on  want  of  proof  of  reg- 
ular appointments  under,  and  of  the  proper  execution  of  the 
law  called  the  house-tax  law,  I  do  not  see  that  they  apply.  If 
the  prosecution  was  definitely  for  opposing  one  or  more  offi- 
cer or  officers  of  this  tax  law,  the  proof  might  be  more  rigidly 
required.  But,  as  all  the  necessary  use  made  of  these  col- 
lateral and  subordinate  circumstances,  relative  to  the  tax  law 
officers,  is  for  the  purpose  of  showing  the  quo  animo  or  in- 
tent with  which  the  treason  alleged  was  committed,  I  con- 
sider them  as  not  relevant  in  this  cause.    It  is  even  enough 
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in  criminal  prosecutions,  more  directly  aimed  at  the  specific 
offense  of  opposing  an  officer,  that  he  was  an  officer  de  facto. 

7.  As  to  the  disarming  and  confining  the  two  videttes,  or 
advance  of  the  armed  insurgents,  by  the  marshal  at  Bethle- 
hem, I  think  him  legally  as  well  as  prudentially  justified  in 
his  conduct.  Even  a  constable  has  a  right  to  restrain  and 
confine,  under  strong  circumisttances  of  suspicion,  persona 
whose  conduct  or  appearance  evidence  an  intention  to  com- 
mit illegal  and  violent  acts.  Much  more  so  was  the  marshal 
(having  notice  of  an  intended  rescue  of  his  prisoners),  jus- 
tifiable in  seizing  and  disarming  two  of  the  armed  body, 
against  whom  existing  circumstances  raised  strong  and  evi- 
dent suspicion.  But  I  think  this  has  been  made  more  im- 
portant than  it  really  is.  Because  the  release  of  these  men 
was  not  the  object  of,  or  even  known  to,  the  prisoner  at  the 
bar  and  his  party,  when  they  commenced  their  treasonable 
march  for  the  release  of  the  prisoners  in  the  marshal's  cus- 
tody at  Bethlehem. 

8.  The  President's  proclamation  should  have  been  pleaded 
as  a  pardon,  if  it  was  intended  to  be  relied  on  as  such.  This 
not  having  been  done,  it  is  not  legally  before  us.  But,  since 
it  has  been  mentioned,  I  think  it  necessary  to  declare  it  as  my 
opinion,  that  it  does  not  operate  as  a  pardon  to  precedent 
offenses.  It  is  directed  by  law  as  a  step,  preparatory  to  ap- 
plying an  armed  force  against  those  supposed  to  have  com- 
mitted crimes  and  embodied  for  unlawful  purposes.  It  is  a 
humane  warning,  calculated  to  prevent  the  effusion  of  blood. 
Its  allegations  of  facts,  or  its  injunctions,  have  no  operation 
in  the  trial  of  the  prisoner  at  the  bar. 

Whether  the  prisoner  is  or  is  not  guilty  of  the  treason 
laid  in  the  indictment,  in  the  manner  and  form  therein  set 
forth,  it  is  your  province  to  determine.  It  is  the  duty  of  the 
court  to  declare  the  law ;  though  both  facts  and  law,  which,  I 
fear,  are  too  plain  to  admit  a  reasonable  doubt,  are  subjects 
for  your  consideration.  We  must  all  obey  our  public  duty, 
whatever  may  be  our  private  feelings.  Mercy  is  not  de- 
posited in  our  hands.  It  is  entirely  within  the  constitutional 
authority  of  another  department. 


128  XZ.    AMERICAN  STATE  TRIALS. 


JUDGE  Iredell's  ghabge. 

Judge  Ibedell.  Gentlemen  of  the  jury:  I  am  persuaded 
that  every  person  who  has  attended  to  the  present  very  awful 
and  important  case  upon  which  you  are  now  called  to  decide, 
must  be  impressed  with  a  just  respect  for  the  patience  and 
attention  you  have  shown,  through  the  long  period  which  un- 
fortunately has  been  taken  up ;  but  this,  though  much  personal 
inconvenience  must  have  been  experienced,  not  only  by  you, 
but  by  all  concerned,  is  unavoidable ;  none  of  us  can  repent 
that,  in  a  case  of  such  moment  as  the  present,  the  time  which 
is  absolutely  necessary  for  a  complete  investigation  has  been 
employed. 

Gentlemen,  it  is  with  great  satisfaction  to  me,  on  the 
present  occasion,  that  my  ideas  on  the  points  of  law  directing 
our  conclusions,  upon  which  it  is  the  duty  of  the  court  to 
give  opinion,  absolutely  coincide  with  that  of  the  respectable 
judge  with  whom  I  have  the  honor  to  sit.  Before  I  state  to 
you  any  observation  with  regard  to  the  facts  which  have  ap- 
peared from  the  evidende,  I  shall  previously  deliver  my 
opinion  upon  some  points  of  law,  so  far  as  they  are  xmcon- 
nected  with  the  evidence;  those  which  are,  I  shall  speak  to  in 
their  proper  place. 

This,  gentlemen  of  the  jury,  is  an  indictment  against  the 
prisoner  at  the  bar  for  levying  war  against  the  United  States; 
the  first  inquiry,  therefore,  is,  what  is  meant  by  these  words 
of  our  Constitution — ^  *  Treason  against  the  United  States  shall 
consist  only  in  levying  war  against  them,"  etc.  These  words 
are  repeated  verbatim,  I  believe,  in  an  act  of  Congress,  called 
the  judiciary  act,  defining  the  punishment  of  the  crime  of 
treason,  pursuant  to  constitutional  authority.  This  crime  be- 
ing defined  in  the  constitution  of  our  country,  becomes  the 
supreme  law,  and  can  only  be  altered  by  the  means  therein 
pointed  out,  and  not  by  any  act  of  the  legislature ;  and,  there- 
fore, the  repetition  of  the  words  of  the  Constitution  in  the 
judiciary  act'  is  quite  unnecessary,  as  the  only  power  left  to 
Congress  over  this  crime  was,  to  describe  the  punishment. 
The  same  act,  in  another  part,  makes  provision  for  the  method 
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of  trial.  Agreeably  to  their  power,  Congress  have  described 
the  punishment,. and  thereby  declared  the  crime  to  be  capital. 
It  is  clear,  therefore,  that,  as  the  Constitntion  has  defined  the 
crime,  the  Congress,  drawing  its  sole  authority  from  that 
Constitution,  cannot  change  it  in  any  manner,  particularly 
as  it  is  so  declared ;  yet  the  counsel  for  the  prisoner  say,  that 
the  legislature  have  given  it  a  legislative  interpretation,  and 
that  their  interpretation  is  binding  on  this  court.  They  say 
that  Congress  did  not  mean  to  include  the  offense  charged 
upon  the  prisoner  at  the  bar,  under  the  definition  of  levying 
war ;  because  the  Sedition  Act  describes  a  similar  offense,  and 
because  a  rescue  is  provided  for  in  another  act,  the  punish- 
ment extending  no  farther  than  fine  and  imprisonment.  Sev- 
eral answers  may  be  given  to  remove  these  objections : 

First.    If  Congress  had  intended  to  interpret  these  words 
of  the  Constitution  by  any  subsequent  act,  they  had  no  kind 
of  authority  so  to  do.    The  whole  judicial  power  of  the  gov- 
ernment is  vested  in  the  judges  of  the  United  States,  in  the 
manner  the  Constitution  describes;  to  them  alone  it  belongs 
to  explain  the  law  and  Constitution;  and  Congress  have  no 
more  right  nor  authority  over  the  judicial  expositions  of  those 
acts,  than  this  Court  has  to  make  a  law  to  bind  them.    If 
this  was  not  an  article  of  the  Constitution,  but  a  mere  act  of 
Congress,  they  could  not  interpret  the  meaning  of  that  act 
while  it  was  in  force,  but  they  may  alter,  amend,  or  introduce 
explanatory  sections  to  it.    In  this  we  differ  from  the  prac- 
tice of  England,  from  whence  we  received  our  jurisprudential 
system  in  general;  for  they  having.no  Constitution  to  bind 
them,  the  Parliament  have  an  unlimited  power  to  pass  any 
act  of  whatever  nature  they  please;  and  they,  consequently, 
cannot  infringe  upon  the  Constitution.     The  very  treason 
statute  of  Edward  III.  itself  contains  a  provision  giving  Par- 
liament an  authority  to  enact  laws  thereupon,  in  these  words : 
"Because  other  like  cases  of  treason  may  happen  in  time  to 
come,  which  cannot  be  thought  or  declared  at  present,  it  is 
thought  that,  if  any  such  does  happen,  the  judges  should  not 
try  them  without  first  going  to  the  king  and  Parliament, 
where  it  ought  to  be  judged  treason,  or  otherwise  felony." 
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On  this  pointy  Sir  Matthew  Hale  was  very  careful,  lest  con- 
structiye  treason  should  be  introduced. 

This,  gentlemen,  you  will  observe,  only  relates  to  any  case 
not  specified  in  that  act.  But,  on  the  occasion  now  before 
you,  it  is  not  attempted,  by  any  construction  or  interpreta- 
tion, that  anything  should  be  denominated  treason,  that  is 
not  precisely  and  plainly  within  the  Constitution.  No  treason 
can  be  committed  except  war  has  actually  been  levied  against 
the  United  States. 

But  farther,  nothing  is  more  clear  to  me  than  that  Con- 
gress did  not  intend,  in  any  manner  whatever,  to  innovate 
on  the  constitutional  definition  of  treason,  because  they  have 
repeated  the  words,  I  think,  verbatim  in  their  own  act;  with 
regard  to  the  rescue  and  obstruction  of  process,  which  are 
mentioned  in  the  act  alluded  to,  it  will  not  be  pretended,  by 
any  man,  that  every  rescue,  or  every  obstruction  of  an  officer 
in  serving  process,  or  even  both  together,  amounts  to  high 
treason,  or  else  to  no  crime  at  all.    No ;  the  crimes  are  differ- 
ently specified,  and  rescue  or  obstruction  of  process  may  be 
committed  without  that  high  charge.    This,  I  think,  was  suffi- 
ciently explained  by  the  counsel  for  the  United  States.    Sup- 
pose one  thousand  men  rise  in  arms,  avowedly  to  destroy  the 
government,  and  in  the  execution  of  their  design  commit 
murder,  bum  houses,  purloin  property,  etc.,  does  it  make  the 
design  less  evident,  because  they  committed  other  atrocious 
crimes  in  order  to  obtain  their  main  views?    No;  it  was  to 
destroy  the  government,  and  that  crime  would  be  charged 
upon  them,  being  the  higher  crime,  which  the  concomitant 
ones  only  tended  to  aggravate,  as  they  were  committed,  not 
for  the  purpose  of  committing  murder,  but  to  intimidate  the 
government,  and  accelerate  their  object.     With  regard  to 
what  is  stated  in  the  Sedition  Act,  combinations  and  con- 
spiracies to  raise  an  insurrection — ^these,  gentlemen,  may  be 
committed  without  the  parties  being  guilty  of  treason;  men 
may  combine  and  conspire  for  a  private  purpose ;  possibly  to 
injure  an  individual,  merely  to  gratify  some  private  motive ; 
if  so  they  come  within  that  act,  and  that  only.    It  is  only 
when  they  carry  their  projects  farther ;  when  they  aim  at  the 
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destruction  of  the  government,  that  the  nature  of  the  offense 
attains  the  aspect  of,  and  essentially  becomes,  treason;  and, 
therefore,  it  is  necessary  to  prove  the  intention;  otherwise 
there  can  be  no  treason.  There  can  be  no  levying  war  with- 
out a  number  of  persons  unite,  and  that  number  cannot  levy 
war  without  some  previous  intention;  and,  therefore,  under 
this  law,  there  being  no  previous  intention  defined,  but  merely 
an  unlawful  combination,  the  act  termed  treason  in  the  Con- 
stitution, it  is  plain,  is  not  intended,  nor  is  it  of  the  nature 
of  treason. 

With  regard  to  the  authority  from  which  the  opinion  of 
this  court  is  founded,  and  of  which  you  have  heard  much 
already,  I  shall  trouble  you  with  a  very  few  observations. 
When  this  Constitution  was  made,  it  was  in  the  power  of 
those  who  formed  it  either  to  define  treason  or  not,  or,  if  they 
thought  proper  to  do  so,  to  do  it  in  what  manner  they  chose, 
in  which  they  might  have  followed  the  example  of  the  country 
whence  their  ancestors  came,  to  which  they  were  accustomed, 
and  in  which  they  were  most  experienced  in  their  own  several 
States,  where  the  crime  of  levying  war  was  denominated 
treason.    I  believe  this  has  been  generally  followed  through 
the  States.    In  some  I  know  it  has.    This  term  of  levying  war 
is  an  English  expression,  borrowed  from  the  statute  of  Ed- 
ward m. ;  but,  notwithstanding  this,  the  principle  provisions 
respecting  treason  are  taken  from  an  act  of  the  British  Par- 
liament in  the  reign  of  William  III.,  which  is  principally  cal- 
culated to  guard  the  independence  of  the  court  against  the 
power  of  the  crown,  and  the  prisoner  against  his  prosecutors. 
Now,  I  must  confess,  as  these  able  and  learned  framers  of  our 
Constitution  borrowed  the  act,  in  terms,  from  the  British 
statutes  alone,  an  authority  with  which  they  were  familiar, 
that  they  certainly  at  least  meant  that  the  English  authori- 
ties and  definition  of  those  terms  should  be  much  respected. 
Those  gentlemen  knew  as  well  as  any  counsel  at  the  bar,  the 
danger  of  constructive  treasons.    They  knew  how  to  guard 
themselves  against  the  bad  times  of  English  history,  and  were 
equally  acquainted  with  the  better  and  more  modem  deci- 
sions.   Would  it  not  have  been  natural  for  men  so  able,  so 
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wise,  so  cantions,  of  their  liberties,  had  th^  entertained  a 
doubt  of  their  insufficiency,  to  have  introduced  some  new 
guards,  some  new  interpretations,  and  not  to  have  left  us  in 
later  times  in  the  dark,  exposed  to  so  much  danger  as  the 
gentlemen  of  the  bar  apprehend  ?  Gentlemen  who  know  any- 
thing of  that  country,  know  that  arbitrary  times  have  existed, 
and  also  that  a  number  of  decisions  have  taken  place  since 
that  period.  I  do  not  believe  that  any  judge  since  the  revolu- 
tion in  England  has  ever  considered  that  he  was  bound  to 
follow  every  arbitrary  example  of  the  English  courts,  or  the 
crown  laws  which  had  taken  place  in  dark  agesf  Can  any 
man  suppose  that,  if  a  man  was  to  be  prosecuted  for  either 
of  the  crimes  referred  to  by  one  gentleman  (Mr.  Lewis),  so 
absurd  a  prosecution  would  be  for  a  moment  indulged  by  the 
judges  of  this  age!  No,  they  would  highly  resent  such  an 
insult  offered  to  an  enlightened  court  Such  instances  have 
ever  been  reprobated  as  much  by  the  courts,  as  by  the  gentle- 
man who  quoted  them. 

With  respect  to  this  doctrine  of  precedent,  I  will  take  the 
liberty  of  submitting  to  you  a  case  of  a  civil  nature ;  suppose 
it  a  case  of  great  moment ;  suppose  in  this  court,  or  any  other 
from  which  an  appeal  could  not  be  had,  a  solemn  decision 
had  been  had  respecting  a  title  to  a  piece  of  land ;  upon  this 
adjudication  a  gentleman  wishes  to  purchase  this  land;  tak- 
ing his  title  to  a  lawyer,  he  is  confirmed  in  the  opinion  that 
the  title  is  good,  and  that  he  is  safe  because  of  the  decision 
of  the  court.  On  the  faith  of  this  decision  alone  the  man 
lays  his  money  out,  and  therefore  it  must  be  important  how 
precedents  are  formed.  If  precedent  is  so  important  in  a 
civil  case,  how  much  more  so  must  it  be  in  one  like  the  present. 
If  a  case  is  new  altogether,  and  no  precedent  can  be  found, 
it  ought  to  be  much  in  favor  of  the  prisoner,  but  if  a  solemn 
declaration  has  once  been  made  that  such  and  such  facts 
constitute  a  certain  crime,  that  declaration  ought  to  be  abode 
by,  and  for  this  plain  reason;  every  man  ought  to  have  an 
opportunity  to  know  the  laws  of  his  country  (if  he  will  take 
pains  to  inform  himself)  lest  he  should  involve  himself  in 
guilt  ignorantly.    The  propriety  and  necessity  of  this  must 
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be  manifest,  and  if  so,  it  is  as  necessary  that  the  proceedings 
of  our  courts  should  be  uniform,  otherwise  there  can  be  no 
dependence  upon  their  judgment.  If,  therefore,  a  point  has 
been  settled  in  a  certain  way,  it  is  enough  to  direct  any  court 
to  settle  a  future  case  of  a  similar  kind  in  the  same  way,  be- 
cause nothing  can  be  more  unfortunate  than  when  courts  of 
justice  deviate  in  decisions  on  the  same  evidence. 

This  leads  me,  gentlemen,  to  point  out  to  you  a  considera- 
tion of  great  magnitude.  This  is  not  the  first  time,  as  I  have 
been  informed,  that  these  questions  have  been  discussed  in 
the  court.  During  the  trials  of  the  persons  concerned  in  the 
Western  insurrection,  they  were  discussed,  and  I  have  no 
doubt  with  great  ability  on  both  sides.  Judges  Paterson  and 
Peters  were  then  on  the  bench,  and  after  all  the  display  of 
splendid  talent  used  in  argument  on  both  sides,  and  all  the 
authorities  produced  that  men  were  capable  of,  from  the  best 
judgment  that  could  be  formed,  the  court,  without  hesita- 
tion, declared  itself  in  favor  of  the  prosecution.  As  I  do  not 
differ  from  that  decision,  my  opinion  is,  that  the  same  declara- 
tion ought  to  be  made  on  the  points  of  law  at  this  time.  Vide 
2  Dallas'  Reports,  355. 

It  is,  however,  objected,  that  after  this  solemn  decision  had 
taken  place,  the  legislature,  by  the  Sedition  Act,  settled  the 
matter  differently,  and  that  we  are  bound  by  that  act.  This 
has  been  answered,  so  as  to  remove  it  beyond  all  doubt,  and 
concessions  were  made  at  the  bar  sufficient  to  remove  the 
seriousness  of  this  objection  out  of  the  way.  It  was  acknowl- 
edged that,  if  it  had  been  an  opposition  to  the  militia  act, 
then  the  crime  would  have  been  treason;  or  if  it  had  been 
done  to  compel  the  repeal  of  an  act,  it  would  have  been 
treason.  For  my  part,  I  cannot  perceive  what  kind  of 
sanctity  there  is  in  the  militia  act  more  than  any  other,  that 
should  make  my  opposition  to  that  act  particularly  serious. 
All  the  acts  of  Congress  flow  from  the  same  authority,  and 
aU  tend  to  the  same  end,  to-wit,  the  happiness  and  security 
of  the  community.  Individuals  may  differ  in  their  views  of 
the  magnitude  of  them ;  some  may  think  the  militia  law,  some 
the  revenue  law,   some  another,  but  thie  legislature  have 
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thought  all  these  laws  equally  necessary,  and  they  having 
thought  so,  it  is  our  duty  to  obey  them  all  alike.    But,  if  the 
opposition  to  the  militia  law,  by  force  of  arms,  is  to  have 
this  extraordinary  sanctity,  because  it  strikes  immediately  at 
the  existence  of  the  government,  then  I  should  be  glad  to 
know  what  can  be  said  about  a  revenue  law?    Government 
cannot  exist  a  day  without  revenue  to  support  it !    Farther : 
.  opposition  by  force  to  one  law,  is  of  the  same  nature  as  oppo- 
sition to  all  the  laws;  the  offense  is  levying  war  against  the 
government;  opposing,  by  force  of  arms,  an  act  of  Congress, 
with  a  view  of  defeating  its  efficacy,  and  thus  defying  the 
authority  of  the  government,  is  equally  the  same  in  principle, 
if  done  in  one  instance,  as  it  could  be  in  many.  In  monarchical 
governments  it  will  sometimes  happen  that  a  rebellion  breaks 
out  in  an  endeavor  to  destroy  one  monarch,  and  set  another  on 
the  throne.    In  such  a  case  the  treason  plainly  and  equivocally 
displays  itself,  and  there  can  be  no  doubt  about  it;  but  this 
cannot  occur  in  a  republican  form  of  government.    Men  are 
seldom  found  who  will  be  guilty  of  such  open  treason,  as  to 
come  forward,  in  the  face  of  day,  and  declare  their  design 
to  destroy  the  Constitution  or  all  the  laws.    No,  if  men  of 
sense  go  to  promote  insurrection,  whether  they  mean  to  de- 
stroy the  government  or  not,  they  must  be  wicked;  they  go 
about  their  design  by  more  insidious  means ;  art  will  be  used, 
and  pains  taken  to  promote  a  dislike  to  a  certain  law;  this 
evil  prejudice  is  encouraged  until  it  becomes  general  among 
the  people,  and  they  become  as  ripe  for  insurrection  as  in  the 
present  case.    Nor  would  the  evil  cease  with  the  destruction 
of  one  law.    They  may  declare  they  mean  to  stop  at  that  one 
act,  but  having  destroyed  it,  and  finding  their  power  above 
that  of  the  government,  is  it  not  to  be  apprehended  that  they 
would  destroy  another  and  another,  and  so  on  to  any  number 
they  disapprove  of.    If  they  would  not  be  particular  in  one 
case,  they  would  not  in  another.    During  the  Western  insur- 
rection, the  excise  law  was  unpopular.     In  this  case  it  is 
the  house  tax  act;  and  if  this  is  permitted,  it  will  be  impos- 
sible to  know  where  we  can  rest  secure,  nor  how  soon  the  gov- 
ernment itself  will  fall  a  prey.    This  reason  may  account  fbr 
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ihe  introduction  into  the  English  statute  book,  and  our  Con- 
stitution, with  the  determination  of  the  courts  in  both  coun- 
tries, of  the  principle  that  an  attempt  by  force  and  violence 
to  impede  the  ox)eration  of  a  single  act,  shall  be  treason,  and 
under  the  description  of  levying  war,  as  much  as  what  shall 
at  first  appear  more  dangerous,  since  the  effect  may  be  the 
same. 

There  is  another  preliminary  point,  meriting  a  few  obser- 
vations, that  is,  with  respect  to  the  proclamation  of  the  Presi- 
dent. It  was  contended  that,  because  that  proclamation  re- 
quired the  people  to  disperse,  and  commit  no  more  crimes,  it 
amounted  to  a  pardon  of  all  they  did  before.  It  is  sufficient 
to  observe  here,  that,  had  this  objection  been  seriously  made, 
a  plea  of  pardon  upon  the  ground  of  that  proclamation  must 
have  been  preferred,  or  it  could  not  have  been  admitted.  But 
the  plea  was  not  made,  nor  if  it  had,  would  it  have  been 
effectual,  because,  if  this  did  amount  to  a  pardon,  it  did  so 
only  on  certain  conditions ;  the  attorney  of  the  United  States 
and  the  party  are  both  allowed  to  show  whether  or  not  the 
prisoner  has  complied  with  the  conditions  of  the  pardon.  It 
is  possible,  also,  that  the  pardon  has  not  been  offered  in  such 
a  manner  as  the  Constitution  permits,  in  which  case  the  attor- 
ney must  be  permitted  to  put  in  a  demurrer.  Of  the  force 
of  these  objections  the  court  are  to  decide,  and  of  course  the 
plea  must  be  referred  to  them. 

Again,  this  pardon  might  have  been  pleaded  in  due  season. 
Of  this  the  counsel  for  the  prisoner  were  informed,  and  had 
time  to  consider,  but  they  did  not  choose  to  avail  themselves 
of  it.  But  if  it  had  been  proposed,  nothing  is  more  clear  to 
me  than  its  insufficiency;  for  in  my  view,  the  proclamation 
contained  no  pardon  at  all.  The  circumstances  which  gave 
rise  to,  and  the  nature  of  the  proclamation,  ran  thus:  Cer- 
tain information  was  received  by  the  government  of  a  dis- 
turbance having  broken  out  in  that  part  of  the  country,  which 
baffled  the  power  of  civil  authority,  but  as  it  is  necessary  to 
prevent  any  insurrection  with  as  little  trouble  as  possible, 
after  inferior  means  have  failed,  the  law  provides  that  the 
President  shall  make  proclamation,  inviting  and  command- 
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isg  such  disturbers  of  the  public  peace  to  disperse  in  quietness 
to  their  homes  by  a  certain  time;  this  must  be  done  before 
the  military  can  be  ordered  out  against  them.  This  is  in 
order  to  prevent  more  people  joining  the  standard  of  rebel- 
lion afterwards,  and  to  admonish  others  not  to  commit  farther 
crimes ;  but  there  is  not  a  word  in  the  proclamation  implying 
an  offer  of  pardon  for  anything  committed  before. 

The  riot  act  of  England  was  cited  in  support  of  this  doc- 
trine, but  there  is  no  similarity  in  the  two  cases.  That  act 
saySy  a  magistrate  shall  go  to  the  mob,  and  endeavor  to  pre- 
vail upon  them  to  disperse.  If  he  cannot  do  it,  he  reads  the 
act,  and  if  they  still  continue  combined,  they  are  guilty  of 
felony,  but  then  this  felony  is  a  crime  created  merely  by  that 
act,  but  even  that  act  does  not  intimate  that  they  should  be 
pardoned  for  crimes  committed  before  the  magistrates  came, 
even  if  they  do  disperse.  Instances  to  the  contrary  might  be 
cited. 

Having  now,  gentlemen  of  the  jury,  stated  my  opinion  in 
the  best  manner  in  my  power  on  the  law,  independent  of  the 
facts,  or  the  particular  application  of  that  law  to  the  pris- 
oner at  the  bar,  I  shall,  agreeably  to  my  duty,  state  to  you 
in  the  best  manner  I  am  capable  of,  the  nature  of  the  issue 
which  you  are  now  called  upon  to  determine.  It  is  an  issue 
of  an  aspect  the  most  awful  and  important  that  any  juror 
can  ever  be  called  upon  to  determine.  It  is  your  duty  to 
divest  yourselves  of  all  manner  of  prejudice  and  partiality 
one  way  or  the  other.  Dismiss  from  your  minds,  as  much  as 
you  can,  all  of  which  you  might  have  heard  or  thought  on 
this  case  before  you  came  into  this  court,  and  confine  your 
opinions  merely  to  the  evidence  which  has  been  produced.  No 
extraneous  circumstances  whatever  ought  to  have  the  least 
weight  with  you  in  giving  your  verdict.  You  ought  not,  and 
I  hope  you  will  not,  take  into  your  consideration  at  all 
whether  the  safety  of  the  United  States  requires  that  the 
prisoner  should  suffer,  on  the  one  hand,  or  whether,  on  the 
other,  it  may  be  more  agreeable  to  your  feelings  that  he 
should  be  acquitted.  It  is  solely  your  duty  to  say  whether  he 
is  guilty  of  the  crime  charged  to  him  or  not.    No  man  can 
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conceive  that  the  interest  of  any  government  can  possibly 
make  it  requisite  to  sacrifice  any.  innocent  man,  and  I  can 
rest  perfectly  satisfied,  which  I  have  no  doubt  you  also  are, 
that  this  government  will  not,  and  God  forbid  any  considera- 
tions  whatever  should  ever  infiuence  such  an  action. 

I  do  not  think  it  necessary  to  go  into  a  minute  detail  of  all 
the  evidence  which  has  been  produced ;  it  would  be  only  mis- 
spending time.  The  general  scenes  which  passed  at  Bethle- 
hem must  be  fully  in  your  mind;  these  scenes  are  supported 
upon  the  evidence  of  twelve  witnesses.  But  I  think  it  my 
particular  duty  to  bring  to  your  recollection  those  parts  of 
that  transaction  in  which  the  prisoner  at  the  bar  was  con- 
cerned, leaving  the  rest  as  much  as  possible  out  of  view.  On 
this  occasion  I  must  request  the  gentlemen  of  the  bar,  if  in 
any  instance  I  should  err  in  stating  the  evidence,  that  they 
will  correct  me ;  but  I  shall  endeavor  to  be  accurate. 

The  Judge  here  stated  the  prominent  features  of  the  evi- 
dence given  by  Messrs.  Henry,  John  Bamet,  William  Bamet, 
Winters,  Col.  Nichols,  Schlaugh,  Horsefield,  Byerly,  Toon 
and  Mitchel,  so  far  as  related  to  the  conduct  of  the  prisoner 
at  Bethlehem,  which,  he  said,  he  thought  proper  to  state  first, 
because  the  offense  charged  in  the  indictment  was  said  to 
have  been  committed  at  Bethlehem.  Qentlemen,  he  con- 
tinued, if  you  are  not  well  satisfied  that  the  overt  act  of 
treason  was  committed  at  Bethlehem,  and  that  that  overt  act 
is  supported  by  the  evidence  of  two  witnesses  at  least,  you 
will  not  find  the  prisoner  guilty. 

Now,  gentlemen,  is  the  proper  time  for  me  to  state  one  or 
two  points  concerning  the  law  of  evidence,  of  which  you  have 
heard  much  from  the  bar.  As  I  observed,  there  must  be  two 
at  least  to  prove  that  the  act  of  treason  was  committed  at 
Bethlehem.  It  is  the  opinion  of  the  counsel  for  the  prisoner 
that  you  must  be  convinced,  not  only  of  the  fact  by  two  wit- 
nesses; not  only  that  he  was  concerned  in  a  certain  act;  but 
that  you  must  have  the  evidence  of  two  witnesses,  at  least, 
by  evidence  drawn  from  the  same  place,  that  it  was  done 
with  a  treasonable  intention,  before  you  can  pay  any  atten- 
tion to  any  other  evidence  whatever.    The  fact  is  that,  when 
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the  overt  act  is  proved  by  two  witnesses,  it  is  proper  to  go 
into  evidence  to  show  the  course  of  the  prisoner's  conduct 
at  other  places,  and  the  purpose  for  which  he  went  to  that 
place  where  the  treason  is  laid,  and  if  he  went  with  a  treason- 
able design,  then  the  act  of  treason  is  conclusive.  In  this  I 
am  supported  by  a  very  respectable  authority  on  crown  law, 
Foster,  in  the  case  of  Deacon,  from  which  it  appears  that  it 
is  enough,  to  prove  that  a  rebellious  assembly  of  armed  men 
were  there,  and  that  the  prisoner  joined  them.  In  order  to 
prove  to  you  fully  the  design  with  which  the  prisoner  went 
to  Bethlehem  and  joined  in  this  great  outrage,  I  shall  select 
some  of  the  evidence  respecting  those  previous  transactions; 
it  is  not  necessary  to  state  the  whole. 

(The  Jm)OE  here  read  the  evidence  of  James  Chapman,  John  Rod- 
rick,  Cephas  Childs  and  William  Thomas,  respecting  the  conduct  of 
Jacob  Fries  on  the  5th  of  March,  and  respecting  the  meeting  with 
Foulke  and  Rodrick  near  Singmaster's ;  and  also  the  transactions  of 
the  6th,  at  Quaker  town,  which  evidence,  he  said,  so  confirmed  each 
other,  that  no  doubt  could  be  entertained.) 

We  now  come  to  the  confession  of  the  prisoner,  voluntarily 
made  on  his  examination  before  Judge  Peters.  Here  is  a 
point  of  law  relied  on  by  the  prisoner's  counsel — ^that  no  man 
should  be  convicted  of  treason  but  on  the  evidence  of  two 
witnesses,  or  upon  confession  in  open  court.  This  is  the 
provision  in  England  as  well  as  here,  and  the  meaning  is, 
that  no  confession  of  the  prisoner,  independent  of  two  wit- 
nesses, or  without  the  facts  have  been  established  by  two 
witnesses,  should  be  sufficient  to  convict  him :  but  if  two  wit- 
nesses have  proved  a  fact  the  confession  of  the  party  may 
be  received  by  way  of  confirmation  of  what  has  before  been 
sworn  to.  In  former  da3rs  in  England,  it  was  allowed  that 
confession  out  of  court,  and  the  proof  of  the  witnesses,  should 
be  sufficient  to  warrant  a  conviction;  but  happily  our  Con- 
stitution would  not  admit  it,  if  a  hundred  would  swear  to  it ; 
that  danger  is  wisely  avoided.  Instances  enough  are  in  the 
recollection  of  the  court,  of  a  civil  and  criminal  nature,  where 
confessions  have  been  received ;  but  the  jury  are  to  judge 
from  other  evidence  how  far  that  is  to  be  regarded. 
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Evidence  may  sometimes  be  given  which  may  be  doubtful, 
and  wants  corroboration;  you  will  judge  whether  that  is  or 
is  not  the  case  at  present.  But  if  the  confession  of  the  pris- 
oner should  go  to  confirm  the  evidence,  if  sworn  to  by  two 
witnesses  at  least,  it  may  be  received,  but  unless  it  does  go 
to  corroborate  other  testimony,  I  do  not  think  it  admissible. 
You  will  consider  whether  any  part  of  this  confession  has 
not  before  been  proved  by  two  witnesses:  if  it  has,  it  goes 
to  corroborate  what  they  say;  if  it  has  not,  you  are  to  dis- 
regard it.  I  think  there  ought  to  be  great  caution  in  receiv- 
ing, as  evidence,  a  confession  which  any  man  makes  himself, 
because  it  possibly  might  be  obtained  from  him  by  artifice  or 
intimidation:  with  respect  to  this  confession,  you  have  the 
testimony  of  my  honorable  colleague.  Judge  Peters,  that  he 
gave  the  prisoner  deliberate  warning  that  he  was  not  bound 
to  convict  himself,  and  that  no  intimidation  was  used.  What- 
ever objections,  then,  there  may  be  as  to  confession  in  general, 
it  does  not  apply  in  this  case,  because  it  was  voluntarily 
given. 

The  prisoner  on  his  part  introduced  some  witnesses,  think- 
ing they  would  be  favorable  to  him:  one  of  them  appeared 
to  be  so  in  his  testimony,  which  I  shall  endeavor  to  relate; 
the  other  three  did  not  answer  his  expectation. 

With  regard  to  the  point  of  law  stated  respecting  the  suf- 
ficiency of  the  warrants,  the  evidence  to  this  fact  shows  the 
general  disposition  of  that  part  of  the  country  to  resist  the 
execution  of  the  law,  and  prevent  it  by  force  or  intimida- 
tion ;  our  means  of  showing  that,  is  their  conduct  towards  the 
assessors.  Those  who  were  appointed  to  that  office,  so  far  as 
they  had  it  in  their  power,  showed  a  disposition  to  act  as 
such.  It  is  contended  that  their  warrant  ought  to  have  been 
produced.  With  respect  to  the  blank  commission,  which 
there  was  a  suspicion  was  unlawfully  filled  up,  there  ought 
to  have  been  the  books  produced;  but  it  was  not  material. 
This  indictment,  it  will  be  observed,  is  not  for  any  resistance 
to  the  assessors,  or  obstruction  of  them  in  the  discharge  of 
their  duty.  I  suppose  it  is  not  necessary  to  show  that  these 
oflicers  were  de  facto  engaged  in  the  execution  of  the  law; 
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that  they  were  considered  as  assessors;  and  that  no  doubt 
ever  was  entertained  that  they  were  properly  authorized  to 
be  assessors.  This  doubt,  if  there  was  any,  could  be  removed 
by  reference  to  a  very  respectable  authority.  It  was  suffi- 
cient if  the  warrants,  given  under  the  seal  of  the  commis- 
sioner, were  produced  to  the  court. 

As  to  the  objection  respecting  Mr.  Foulke's  appointment 
in  the  place  of  Mr.  Clarke,  this  was  not  material,  since  the 
warrant  was  fQled  and  he  acted  under  it. 

With  respect  to  another  point  of  objection  stated  at  the 
bar,  that  the  marshal,  in  detaining  the  two  men  at  Bethle- 
hem, was  liable  to  an  action,  he  said  that,  under  the  circum- 
stances of  that  period,  he  could  not,  because,  under  certain 
circumstances,  he  was  warranted  to  call  out  the  posse  comiU 
atus,  i.  e.,  the  power  of  the  county,  to  assist  him,  if  he  was 
likely  to  be  overpowered:  it  could  not  be  presumed  that  the 
circumstance  did  not  empower  and  warrant  him  to  call  them 
out,  and  therefore  we  may  conclude  that  danger  was  really 
to  be  apprehended,  and  those  apprehensions  must  be  height- 
ened by  the  arrival  of  those  two  men  in  arms.  In  the  opiiiion 
of  Judge  Henry,  who  was  present,  the  danger  was  such  as 
to  justify  the  act  of  detention  of  those  two  men.  Was  it 
with  a  view  of  depriving  these  men  of  their  liberty  ?  No ;  but 
supposing  them  to  have  come  with  intent  to  assist  in  the  res- 
cue which  they  acknowledged  they  had  heard  was  contem- 
plated. 

Gentlemen,  in  looking  to  the  law  on  this  point,  I  do  not 
think  it  is  encroaching  at  all  upon  the  liberty  of  any  man  to 
take  him  in  custody.  An  officer  in  such  an  action  must  be 
at  his  peril,  and  could  only  be  justified  on  the  exigency  of 
the  circumstance:  if  he  did  it  unnecessarily,  a  jury  would 
teach  him  to  take  care  how  he  sported  with  the  liberties  of 
his  fellow-citizens;  but  supposing,  from  good  evidence,  that 
he  was  in  danger  of  assault,  if  he  waited  the  united  force  of 
the  assailants,  shall  it  be  contended  as  unreasonable,  that  the 
marshal  should  take  measures  of  self-defense  while  it  was  in 
his  power,  and  detain  what  he  might  reasonably  suppose  a 
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part  of  themf    He  surely  acted  the  part  of  a  prudent  man, 
and  was  justifiable  in  the  act. 

Before  I  dismiss  this  general  subject,  I  think  it  an  indis- 
pensable duty  which  I  owe,  to  declare  that,  excepting  the 
single  instance,  wherein  I  do  perceive  some  impropriety  of 
conduct,  in  the  filling  up  the  blank  commission,  what  has 
been  disclosed  in  the  course  of  this  examination  of  the  con- 
duct of  the  commissioners  or  assessors,  has  reflected  on  those 
officers  the  greatest  honor:  at  the  same  time  they  acted  with 
industry,  fidelity,  and  firmness,  in  the  discharge  of  that  duty, 
they  did  all  in  their  power  to  make  it  easy  to  the  people,  ac- 
commodating themselves  to  endeavor  to  give  full  satisfaction, 
undeceiving  the  deluded,  and  removing  the  errors  which  the 
people  had  fallen  into.  If  the  people  still  continued  in  ignor- 
ance and  opposition,  those  gentlemen  acquitted  themselves 
of  blame,  and  their  conduct  merited  high  praise. 

As  to  the  plea  of  ignorance,  the  law  says  ignorance  shall 
excuse  no  man;  otherwise,  how  could  it  be  possible  to  prove 
whether  a  person  knew  the  law  or  not?  If  ignorance  could 
excuse  a  man  for  crimes,  no  crime  would  be  brought  to  jus- 
tice, or  there  must  be,  what  is  not  to  be  expected,  some  self- 
evident  proof  of  the  guilt.  A  complete  knowledge  of  the  laws 
cannot  be  expected  in  every  comer  of  our  country ;  but  thus 
much  we  may  say,  to  remove  this  kind  of  excuse.  If  a  man 
does  not  know  when  a  law  is  passed,  he  knows  how  to  obtain 
that  information,  and  the  law  itself;  for  if  he  cannot  come  to 
Philadelphia,  or  some  other  town  where  they  may  be  pur- 
chased by  himself,  he  has  opportunity  of  sending  from  time 
to  time.  But  in  the  present  case,  any  doubt  could  have  been 
removed  by  application  to  the  assessors,  who  were  ever  ready 
and  willing  to  show  the  law,  and  therefore  no  plea  of  ignor- 
ance can  possibly  be  set  up. 

Having  spoken  in  commendation  of  the  conduct  of  the 
commissioners  and  assessors,  perhaps  it  is  also  my  duty  to 
say  that  the  conduct  of  the  marshal  has  been  equally  ex- 
emplary: he  did  everything  in  his  power,  by  fair  and  hon- 
orable means,  to  avoid  going  to  extremity,  and  as  long  as  he 
had  a  hope  of  retaining  his  prisoners,  he  displayed  a  degree 
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of  courage  which  few  men  would  do.  He  even  offered  to  ex- 
pose his  life  to  this  armed  mob,  by  proceeding  with  the  pris- 
oners to  Philadelphia,  which  he  would  have  done  but  for  the 
advice  of  three  or  four  gentlemen  with  him,  who  thought  it 
madness  to  proceed.  He  accordingly  desisted,  and  in  the 
event  delivered  up  the  prisoners. 

This  trial  has  lasted  so  many  days,  that  we  must  be  all  very 
much  fatigued;  and  I  declare,  gentlemen,  I  have  scarce  had 
power  to  examine  the  various  points  with  minute  attention, 
much  less  to  prepare  so  proper  a  statement  of  them  as  I  in- 
tended to  have  done.  The  fatigue  I  have  felt  many  nights  at 
going  out  of  this  court  has  prevented  me  doing  it.  Under 
these  circumstances,  I  have  no  doubt  of  your  excuse,  which 
I  shall  the  more  readily  meet,  since  your  fatigue  must  also 
be  very  great. 

Gentlemen  of  the  Jury:  The  occasion  is  undoubtedly  the 
most  awful  and  important  that  ever  could  arise  in  any  coun- 
try whatever :  the  great  question  for  you  to  decide  is,  wheth- 
er the  prisoner  has  been  guilty  of  levying  war  against  the 
United  States  at  Bethlehem,  in  the  county  of  Northampton, 
as  charged  in  the  indictment,  or  not.  In  order  to  discover 
the  nature  of  his  conduct,  you  must  examine  into  the  motive 
with  which  he  went  to  Bethlehem :  it  is  necessary  for  you  to 
examine  the  whole  of  his  previous  actions  relating  thereto: 
if  it  should  appear  to  you  that  the  prisoner  formed  a  scheme, 
either  on  the  way  or  at  Bethlehem,  by  any  kind  of  force,  to 
obtain  this  object,  then,  in  my  opinion,  you  ought  to  declare 
him  guilty  of  the  charge  laid  in  the  indictment.  On  the  con- 
trary, if  you  think  he  had  no  public  and  evil  motive  in  view, 
he  is  not  guilty  of  the  crime. 

Before  I  dismiss  you,  gentlemen,  I  would  remind  you  of 
one  consideration  which  must  impress  your  minds.  A  great 
and  important  end  of  bringing  persons  guilty  of  public 
crimes  to  justice  is  to  preserve  inviolate  the  laws  of  our  coun- 
try. Men  who  commit  crimes  ought  to  be  punished;  other- 
wise no  safety  or  security  can  be  had.  On  the  other  hand, 
it  is  of  consequence  that  no  man's  life  shall  be  taken  away 
unjustly.    If  a  man  is  not  guilty  of  a  crime,  he  ought  not  to 
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be  punished  for  it;  and  it  cannot  be  for  the  interest  of  the 
country  to  put  a  man  to  death  for  what  he  has  not  com- 
mitted: therefore  you  are  not  to  regard  the  consequences, 
but  determine  merely  by  the  facts  in  a  manner  for  which 
you  will  be  answerable  at  a  future  day,  as  well  as  myself,  for 
all  the  conduct  of  our  lives,  as  well  as  for  the  verdict  you 
now  give. 

Mr.  Lewis  stated  a  question  to  the  court,  whether  the  overt  act 
laid  in  the  indictment  in  a  certain  county,  must  not  he  proved  to  the 
satisfaction  of  the  jury,  both  as  to  fact  and  intention,  in  the  same 
county,  or  whether  the  overt  act  did  not  include  both  fact  and  inten- 
tion. 

JmxjE  Iredell  considered  Foster's  crown  law  as  settling  that  point. 
When  two  witnesses  are  produced,  which  proves  the  overt  act  laid 
in  the  indictment,  there  might  he  then  evidence  drawn  from  other 
counties  respecting  the  intention.  This  is  the  opinion  of  Judge  Fos- 
ter, and  it  is  my  opinion.  But  there  is  another  thing:  it  goes  to  a 
point  which  is  inadmissible;  it  is  not  for  the  court  to  say  whether 
there  was  a  treasonable  intention  or  act  as  charged  in  the  indictment ; 
that  is  for  the  jury  to  determine;  we  have  only  to  state  the  law — ^we 
therefore  should  have  no  right  to  give  our  opinion  upon  it.  Again, 
if  no  evidence  could  regularly  be  admitted  out  of  the  county  until 
both  the  fact  and  intention  were  established  where  the  crime  is  laid, 
the  consequences  would  be,  that  there  ought  to  be  some  way  of  taking 
the  opinion  of  the  jury,  whether  they  believed  that  the  crime  was 
committed  at  Bethlehem,  before  the  court  could  proceed  to  extraneous 
testimony!  This  cannot  be  done;  a  jury  must  give  verdict  upon  all 
the  evidence  collectively;  if  the  evidence  is  admitted,  then  the  jury 
is  bound  to  respect  the  weight  of  it.  The  competency  of  that  evi- 
dence is  for  the  court  to  decide,  but  the  jury  must  estimate  its  weight. 

The  question  for  you  to  decide  at  this  time,  gentlemen  of  the  jury, 
is,  whether,  upon  the  testimony  of  two  witnesses,  there  is  ground  to 
believe  the  act  was  committed ;  and  whether,  from  the  prisoner's  con- 
duct at  Bethlehem  or  elsewhere,  it  is  proved  to  be  with  a  treasonable 
intention. 

Judge  Peters.  I  think  the  overt  act  and  the  intention  con- 
stitute the  treason;  for  without  the  intention  the  treason  is 
not  complete.  If  a  man  goes  for  a  private  purpose,  to  gratify 
a  private  revenge,  and  not  with  a  public  or  general  view,  it 
differs  materially.  The  intention  may  possibly  be  gathered 
at  the  place  where  the  act  was  committed,  or  it  may  not;  if 
not,  evidence  is  admissible  to  prove  it  elsewhere. 
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THE  VERDICT. 

The  Jury  then  withdrew,  and  the  court  adjourned  for 
about  three  hours,  when  they  returned  with  the  verdict 
OuiUy. 

May  14. 
The  Prisoner  was  brought  into  pourt  to  receive  sentence. 

Mr,  L^w%8  moved  for  a  new  trial  on  the  ground  that  John  Rhoad, 
one  of  the  jurymen,  had  declared  a  prejudice  against  the  prisoner 
after  he  was  summoned  as  a  juror.  He  read  depositions  and  called 
witnesses  who  testified  that  Rhoad  had  declared,  at  two  separate  oc- 
casions, after  his  being  summoned  on  the  jury,  but  before  the  trial, 
that  Fries,  the  prisoner,  "ought  to  be  hung;"  "that  it  would  not  be 
safe  at  home  unless  they  hung  them  all;"  etc.  Rhoad  himself  was 
afterward  called  by  the  District  Attorney,  and  denied  under  oath 
that  he  had  made  use  of  the  expressions  imputed  to  him,  or  any  other 
of  a  similar  character.  Some  testimony,  sJso,  was  produced  for  the 
purpose  of  showing  his  veracity  and  general  good  character. 

The  Court  held  that  a  new  trial  should  be  granted.  Judge  Iredell 
delivering  the  opinion  and  Judge  Peters  concurring  in  the  foUowing 
language :  Although  I  am  not  perfectly  satisfied  with  the  testimony, 
which  is  contradicted  by  the  juror  on  his  oath,  I  will  allow  it  to  be 
taken  for  granted,  and  meet  the  question  on  principle.  I  am  in  sen- 
timent against  granting  the  motion  for  a  new  trial.  Because  1.  Tho 
juror  said  no  more  than  all  friends  to  the  laws  and  the  government 
were  warranted  in  thinking  and  saying  as  the  facts  appeared  then 
to  the  public.  Fries  being  generally  alleged  to  be  the  most  prominent 
character,  it  was  on  this  account,  and  not  with  special  or  particular 
malice,  that  Rhoad's  declaration  was  made. 

2.  If  a  juror  was  rejected  on  account  of  such  declarations,  trials, 
where  the  community  at  large  are  intimately  affected  by  crimes  of 
such  general  importance  and  public  notoriety,  must  be  had,  in  all 
probability,  by  those  who  only  openly  or  secretly  approved  of  the 
conduct  of  criminals.  This  would  be  unjust  and  improper,  as  it 
affects  the  government  in  its  public  prosecutions.  Little  success 
could  be  expected  from  proceedings  against  the  most  atrocious  of- 
fenders, if  great  multitudes  were  implicated  in  their  delusions  or 
guilt. 

3.  It  is  natural  for  all  good  citizens,  when  atrocious  crimes,  of  a 
public  nature,  are  known  to  have  been  committed,  to  express  their 
abhorrence  and  disapprobation  both  of  the  offenses  and  the  per- 
petrators. It  is  their  duty  to  express  themselves.  This  is  not  like  the 
case  of  murder,  or  any  offense  against  an  individual;  or  where  sev- 
eral are  charged,  and  none  remarkably  prominent.  In  this  latter 
case,  selecting  one  out  of  the  mass  might  evince  particular  malice. 
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4.  I  have  no  doubt  that  declarations  of  an  opposite  complexion 
could  be  proved;  and  yet  the  jurors  were  unanimous  in  their  verdict. 

The  defendant  has  had  a  fair,  and  I  think  an  impartial  trial. 

But  as  a  division  in  the  court  might  lessen  the  weight  of  the  judg- 
ment if  finally  pronounced,  and  the  great  end  of  the  law  in  punish- 
ments being  example,  I,  with  some  reluctance,  yield  to  the  opinion  of 
Judge  Iredell.  Although  justice  may  be  delayed,  yet  it  will  not  fail^ 
either  as  it  respects  the  United  States  or  the  prisoner. 


THE  SECOND  TRIAL  OP  JOHN   FRIES  FOR 
TREASON,  PHILADELPHIA,  PENN- 
SYLVANIA,  1800. 

THE  NARRATIVE. 

The  second  trial  of  John  Pries  was  much  briefer  than  the 
first  one  and  the  result  was  the  same.  The  jury  found  hira 
guilty  as  charged  in  the  indictment  and  he  was  sentenced  to 
be  hanged. 

But  this  trial  has  an  historical  importance  which  the  first 
one  did  not  have ;  for  the  presiding  judge,  Samuel  Chase,  was 
afterwards  impeached  before  the  Senate  of  the  United  States 
for  the  manner  in  which  he  conducted  it.  He  began  by  read- 
ing to  the  prisoner's  counsel  his  view  of  the  law  and  plainly 
told  them  that  there  was  no  use  their  arguing  to  the  jury 
their  views  as  to  what  was  treason,  as  his  mind  was  fully  made 
up  on  the  question.  Nor  would  he  allow  counsel  to  refer  to 
English  authorities,  which  he  declared  had  no  application  in 
this  country.  The  lawyers  for  Pries  protested,  but  it  did  no 
good  and  so  they  both  withdrew  from  the  case  and  when  the 
court  opened  the  next  morning  the  prisoner  was  without 
counsel  and  though  the  judge  offered  to  furnish  them  for 
him,  his  offer  was  declined  and  the  prisoner  conducted  his 
own  defense. 

THE  TRIAL.^ 

In  the  United  States  Circuit  Court,  Philadelphia,  Pennsyl- 
vania, April,  1800, 

Hon.  Samuel  Chase,"    1  t  j 
Hon.  Richard  Peters/  j        ^  ** 

April  22. 
The  Prisoner  was  arraigned  for  the  second  time  and  pleaded 
not  guilty  to  the  indictment  for  high  treason. 

^  Bibliography,    See  ante,  p.  4. 
2  See  10  Am.  St.  Tr.  778. 
»  See  4  Am.  St.  Tr.,  616. 
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William  Rawle*  and  Jared  IngersoU,^  for  the  Government. 
WiUiam  Lewis^  and  Andrew  J.  Dallas,''  for  the  Prisoner. 

Judge  Chase.  The  Court  has  deliberately  considered  the  indict- 
ment against  John  Fries  for  treason,  and  the  three  several  overt  acts 
of  treason  stated  therein.  The  crime  of  treason  is  defined  by  the 
Constitution  of  the  United  States;  as  the  Federal  legislature  has  the 
power  to  make,  alter,  or  repeal  laws,  so  the  judiciary  only  has  the 
power,  and  it  is  their  duty,  to  declare,  expound,  and  interpret,  the 
Constitution  and  laws  of  the  United  States.  It  is  the  duty  of  the 
Court,  in  all  criminal  cases,  to  state  to  the  petit  jury  their  opinion  of 
the  law  arising  on  the  facts;  but  the  jury,  in  all  criminal  cases,  are 
to  decide  both  the  law  and  the  facts,  on  a  consideration  of  the  whole 
case.  There  must  be  some  constructive  exposition  of  the  terms  used 
in  the  Constitution,  levying  war  against  the  United^  States.'  That 
the  question,  what  acts  amounted  to  levying  war  against  the  United 
States,  or  the  government  thereof,  is  a  question  of  law,  and  had  been 
decided  by  Judges  Paterson  and  Peters,  in  the  cases  of  Vigol  and 
Mitchell,  and  by  Judges  Iredell  and  Peters,  in  the  case  of  John  Fries, 
prisoner  at  the  bar,  in  April,  1799.  Judge  Peters  remained  of  the 
same  opinion,  which  he  had  twice  before  delivered,  and  he,  this  re- 
spondent, on  long  and  great  consideration,  concurred  in  the  opinion 
of  Judges  Patterson,  Iredell  and  Peters.  To  prevent  unnecessary  de- 
lay, and  to  save  time  on  the  trial  of  John  Fries,  and  to  prevent  a  de- 
lay of  justice  in  the  great  number  of  civil  causes  depending  for  trial 
at  this  term,  the  court  has  drawn  up  in  writing  their  opinion  of  the 
law,  arising  on  the  overt  acts,  stated  in  the  indictment  against  John 
Fries;  and  has  directed  David  Caldwell,  their  clerk,  to  make  out  three 
copies  of  their  opinion,  one  to  be  delivered  to  the  attorney  of  the  dis- 
trict, one  to  the  counsel  for  the  prisoner,  and  one  to  the  petit  jury, 
after  they  have  been  impanelled  and  heard  the  indictment  read  to 
them  by  the  clerk,  and  after  the  District  Attorney  has  stated  to  them 
the  law  on  the  overt  acts  alleged  in  the  indictments,  as  it  appeared 
to  him. 

The  opinion  was  handed  to  Mr.  Lewis,  who  read  part  of  it,  and 
then  threw  it  on  the  table.^ 

*  See  4  Am.  St.  Tr.,  624. 
■  See  4  Am.  St.  Tr.,  625. 
^  See  ante,  p.  6. 

^  See  7  Am.  St  Tr.,  679. 

*  The  paper  containing  the  opinion  of  the  court,  as  handed  to  the 
counsel  for  the  defense,  is  as  follows: 

The  prisoner,  John  Fries,  stands  indicted  for  levying  war 
against  the  United  States.  The  constitutional  definition  of  treason 
is  a  question  of  law.  Every  proposition  in  any  statute  (whether 
more  or  less  distinct — whether  easy  or  difficult  to  comprehend),  is 
always  a  question  of  law.    What  is  the  true  meaning  and  true  im- 
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JuDOB  Chase.    Are  counsel  ready  to  proceed  t 

Mr,  Lewis  said  that  there  were  no  donbts  as  to  the  facts,  and  as 
the  Court  had  made  up  their  minds  as  to  the  law,  he  did  not  expect 
that  he  should  be  able  to  change  them;  and  that  he  should  decline 
acting  as  counsel  for  Fries.' 

Mr.  Dallas  said  he  agreed  with  his  colleague. 

Judge  Peters  (to  Judge  Chase).  I  told  you  so;  I  knew  they 
would  take  the  stud. 

April  23. 

Judge  Chase.    Gentlemen,  are  you  ready  to  proceed  t 

Mr.  Bawle.    The  prosecution  is  ready. 

Mr.  Lewis  said  that  if  he  had  been  employed  by  the  prisoner,  he 
would  think  himself  bound  to  proceed;  but  having  been  assigned  as 
his  counsel 

Judge  Chase.  You  are  not  bound  by  the  opinion  delivered  yes- 
terday, but  are  at  liberty  to  contest  it  on  both  sides. 

Mr.  Lewis  answered,  that  he  had  understood  that  the  Court  had 
made  up  their  minds  as  to  the  law,  and  as  the  prisoner's  counsel  had 
a  right  to  address  the  jury  both  on  the  law  and  the  fact,  it  would 
place  him  in  too  degrading  a  situation  to  argue  the  case  after  what 
had  passed,  and,  therefore,  he  would  not  proceed  with  the  defense. 

Judge  Chase.  You  are  at  liberty  to  proceed  as  you  think  proper. 
Address  the  jury  and  lay  down  the  layr  as  you  think  proper. 

Mr.  Lewis.  I  will  never  address  myself  to  the  Court  upon  a  ques- 
tion of  law  in  a  criminal  case.    Mr.  Lewis  then  went  into  a  lengthy 

port  of  the  statute,  and  whether  the  case  stated  comes  within  the 
statute,  is  a  question  of  law,  and  not*  of  fact.  The  question  on  an 
indictment  for  levying  war  against  (or  adhering  to  the  enemies  of), 
the  United  States,  is  'Whether  the  facts  stated  do  not  amount  to 
levying  war." 

Tt  is  the  duty  of  the  court  in  this,  and  in  all  criminal  cases,  to 
state  to  the  jury  their  opinion  of  the  law  arising  on  the  facts;  but 
the  jury  are  to  decide  on  the  present,  and  in  all  cases,  both  the  law 
and  the  facts,  on  their  consideration  of  the  whole  case. 

The  court  heard  the  indictment  read  on  the  arraignment  of  the 
prisoner,  some  days  past,  and  just  now  on  his  trial,  and  they  at- 
tended to  the  overt  acts  stated  in  the  indictment. 

Tt  is  the  opinion  of  the  court  that  any  insurrection  or  rising  of 
any  body  of  people,  within  the  United  States,  to  attain  or  effect, 
by  force  or  violence,  any  object  of  a  great  public  nature,  or  of  pub- 
lic and  general  (or  national)  concern,  is  a  levying  war  against  the 
United  States,  within  the  contemplation  and  Constitution  of  the 
United  States. 

On  this  general  position,  the  court  are  of  opinion  that  any  such 
insurrection  or  rising  to  resist  or  to  prevent  by  force  or  violence, 
the  execution  of  any  statute  of  the  United  States  for  levying  or  col- 
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argument  upon  the  law  of  high  treason  in  England,  previous  to  their 
revolution,  and  contended  that  the  courts,  since  that  period,  had  con- 
sidered themselves  as  bound  by  those  decisions  which  were  made 
prior  to  it. 
Judge  Chase.    The  counsel  must  do  as  they  please. 

Mr.  Dallas  said  His  determination  was  not  to  proceed  as  counsel 
for  Fries. 

Judge  Chase.  No  opinion  has  been  given  as  to  the  facts  of  the 
case.  I  would  not  suffer  the  witnesses  against  those  persons  charged 
with  seditious  combinations,  to  be  examined  before  the  trial  of  Fries 
came  on,  lest  their  evidence  might  have  been  heard  by  some  of  the 
jury.  As  to  the  law,  I  know  that  the  trial  before  took  a  considerable 
time,  and  that  cases  at  common  law,  and  decisions  in  England  before 
the  Revolution  on  the  law  of  treason,  such  as  the  case  of  the  man 
whose  stag  they  killed,  and  wished  the  horns  of  the  stag  in  the  king's 
belly,  and  the  case  of  the  innkeeper,  who  kept  the  sign  of  the  crown, 
and  who  said  he  would  make  his  son  heir  to  the  crown.  These  cases 
ought  not,  and  shall  not,  go  to  the  jury.  There  is  no  case  which  can 
come  before  me  on  which  I  have  not  a  decided  opinion  as  to  the  law ; 
otherwise  I  should  not  be  fit  to  preside  here.  I  have  always  conducted 
myself  with  candor,  gentlemen,  and  meant  to  have  saved  you  trouble 
by  what  I  did.  Is  it  not  respectable  for  counsel  to  say  that  they  have 
a  right  to  offer  what  they  please  to  the  juryf  What!  would  you  cite 
decisions  in  Rome,  in  Turkey  or  in  France  t  You  will  now  proceed, 
and  stand  acquitted  or  condemned  in  your  own  consciences  as  you 

leeting  taxes,  duties,  imposts  or  excises;  or  for  any  other  purpose 
(under  any  pretense,  as  that  the  statute  was  unequal,  burdensome, 
oppressive,  or  unconstitutional),  is  a  levying  war  against  the  United 
States  within  the  Constitution. 

-  The  reason  for  this  opinion  is,  that  an  insurrection  to  resist  or 
prevent  by  force  the  execution  of  any  statute,  has  a  direct  tendency 
to  dissolve  all  the  bonds  of  society,  to  destroy  all  order  and  all 
laws,  and  also  all  security  for  the  lives,  liberties,  and  property  of 
the  citizens  of  the  United  States. 

The  court  are  of  opinion  that  military  weapons  (as  guns  and 
swords,  mentioned  in  the  indictment),  are  not  necessary  to  make 
such  insurrection  or  rising  amount  to  levying  war,  because  numbers 
may  supply  the  want  of  military  weapons;  and  other  instruments 
may  effect  the  intended  mischief.  The  legal  guilt  of  lev3dng  war 
may  be  incurred  without  the  use  of  military  weapons,  or  military 
array. 

The  court  are  of  opinion  that  the  assembling  bodies  of  men, 
armed  and  arrayed  in  a  war-like  manner,  for  purposes  only  of  a 
private  nature,  is  not  treason,  although  the  judges  and  peace  offi- 
cers should  be  insulted  or  resisted,  or  even  great  outrage  committed 
to  the  persons  and  property  of  our  citizens. 

The  true  criterion  to  determine  whether  acts  committed  are  a 
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conduct  the  defense,  and  go  on  in  your  own  way.  The  case  will  be 
opened  by  the  attorney— the  manner  must  be  regulated  by  the  Court. 

Judge  Peters.    The  papers  were  all  withdrawn. 

Mr.  Lewis.  The  paper  was  withdrawn,  but  the  impressions  re- 
mained with  the  jury;  I,  therefore,  could  not  act. 

Judge  Chase  said:  You  can't  bring  the  Court  into  difficulties, 
gentlemen;  you  do  not  know  me  if  you  think  so.  Are  you  ready  for 
trial,  or  do  you  wish  other  counsel  assigned! 

Fries  replied  that  he  did  not  know  what  to  do. 

Mr.  EawU.  As  this  is  a  remarkable  case,  I  hope  the  trial  will  be 
postponed  until  next  day. 

April  24. 

Judge  Chase.    Prisoner  at  the  bar,  do  you  desire  counsel  assigned 
youf 
Fries.    No.    I  will  look  to  the  Court  to  be  my  counsel. 

Judge  Chase.  Then  by  the  blessing  of  God,  the  Court  will  be 
your  counsel,  and  will  do  you  as  much  justice  as  those  who  were  your 
counsel. 

The  jury  were  then  called,  and  Judge  Chase  took  pains  to  inform 
Fries  of  his  right  to  challenge,  and  that  he  might  cliallenge  thirty- 
treason  or  a  less  offense  (as  a  riot)  is  quo  animo  the  people  did 
assemble.  When  the  intention  is  universal  or  general,  as  to  effect 
some  object  of  a  general  public  nature,  it  will  be  treason,  and  can- 
not be  considered  construed  or  reduced  to  a  riot.  The  commission 
of  any  number  of  felonies,  riots  or  other  misdemeanors,  cannot 
alter  their  nature,  so  as  to  make  them  amount  to  treason;  and,  on 
the  other  hand,  if  the  intention  and  acts  combined  amount  to  trea- 
son, they  cannot  be  sunk  down  to  a  felony  or  riot.  The  intention 
with  which  any  acts  (as  felonies,  the  destruction  of  houses,  or  the 
like)  are  done,  will  show  to  what  class  of  crimes  the  case  belongs. 

The  court  are  of  opinion  that,  if  a  body  of  people  conspire  and 
meditate  an  insurrection,  to  resist  or  oppose  the  execution  of  any 
statute  of  the  United  States  by  force,  they  are  only  guilty  of  a  high 
misdemeanor;  but  if  they  proceed  to*  carry  such  intention  into  exe- 
cution by  force,  they  are  guilty  of  the  treason  of  levying  war;  and 
the  quantum  of  the  force  employed  neither  lessons  nor  increases  the 
crime — ^whether  by  one  hundred  or  one  thousand  persons,  is  wholly 
immaterial. 

The  court  are  of  opinion,  that  a  combination  or  conspiracy  to 
levy  war  against  the  United  States  is  not  treason,  unless  combined 
with  an  attempt  to  carry  such  combination  or  conspiracy  into  exe- 
cution; some  actual  force  or  violence  must  be  used  in  pursuance  of 
such  design  to  levy  war,  but  that  it  is  altogether  immaterial  whether 
the  force  used  is  sufficient  to  effectuate  the  object;  any  force  con- 
nected with  the  intention  will  constitute  the  crime  of  levying  war. 
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five  without  showing  any  cause,  and  as  many  more  as  he  could  show 
cause  against. 

After  they  had  been  passed  by  Fries,  Judge  Chase  asked  them 
(under  oath) :  Are  you  in  any  way  related  to  the  prisoner.  They 
all  answered.  No.  Have  you  ever  formed  or  delivered  an  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner,  or  that  he  ought  to  be 
punished.  Some  of  them  said  they  had  given  their  sentiments  gen- 
erally, disapprobatory  of  the  transaction,  but  not  as  to  the  prisoner 
particularly.  These  were  admitted.  One  juror  (Taggert)  after  he 
was  sworn  told  the  court  that  he  was  uneasy  under  his  oath;  he  had 
then  so  meant  that  he  never  had  made  up  his  mind  that  the  prisoner 
should  be  hung,  but  very  often  had  spoken  his  opinion  that  he  was 
very  culpable;  he  did  not,  when  he  took  the  oath,  conceive  it  so 
strict,  and  therefore  wished,  if  possible,  to  be  excused.  The  Court 
informed  the  juror  it  was  impossible  to  excuse  him,  now  he  was 
sworn. 

Thirty-four  jurors  were  challenged  and  the  following  selected 
and  sworn:  Samuel  Wheeler  (foreman),  Henry  Pepper,  John 
Taggert,  Cornelius  Comegys,  Ephriam  Clark,  Thomas  BaUy,  Law- 
rence Cauffman,  John  Edge,  Charles  Deshler,  Henry  Dubois,  Isaac 
Dehaven,  John  Balliot. 

MR.  RAWLE'S  opening  SPEECH. 

Mr.  Bawle  said  that  the  jury  must  be  aware  of  the  very 
unpleasant  duty  he  had  to  perform :  he  felt  an  extreme  dif- 
ficulty of  situation— called  forth  by  his  duty  to  exhibit  a 
charge  against  the  prisoner  at  tlie  bar  of  the  highest  magni- 
tude, who  now  stood  to  answer,  unattended  by  any  legal  ad- 
vice; he  felt  impressed  with  the  necessity  of  sticking  more 
than  usually  close  to  the  line  of  his  duty,  which  he  should  en- 
deavor to  discharge  as  faithfully  as  possible.  And  he  trusted 
that,  .while  the  jury  felt  their  relation  to  their  unfortunate 
fellow-citizen  at  the  bar,  they  would,  at  the  same  time,  make 
all  suitable  allowance  for  any  errors  which  might  appear  on 
his  part,  though  it  was  sincerely  his  desire  to  avoid  any, 
either  in  laying  down  the  facts  or  the  law,  which  he  should 
do  under  the  direction  of  the  court;  and  he  hoped  that  the 
jury  would  carefully  sift  and  examine  the  law  and  testimony 
which  his  duty  called  upon  him  to  advance,  in  order  to  sub- 
stantiate the  charge. 

He  should  be  able  to  prove,  that  John  Fries,  the  prisoner 
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at  the  bar,  did  oppose  the  execution  of  two  laws  of  the  United 
States,  to  effectuate  which  he  was  provided  with  men,  who, 
as  well  as  himself,  were  armed  with  guns,  swords,  and  other 
warlike  weapons,  which,  by  their  numbers  and  military  ap- 
pearance, were  sufficient  to  accomplish  their  purpose,  which 
was,  not  only  to  intimidate  the  officers  of  the  government  ap- 
pointed to  execute  the  above  laws  themselves,  but  to  release 
from  the  custody  of  the  Marshal  of  J^ennisylvania  a  number 
of  persons  who  were  held  in  prison  by  the  said  marshal,  and 
to  prevent  him  executing  process  upon  others.  All  this  was 
done,  as  stated  in  Hie  indictment,  by  a  combination  and  con- 
spiracy to  oppose  those  laws,  by  a  large  body  of  armed  men, 
of  whom  the  prisoner  at  the  bar  was  the  chief,  and  com- 
mander. 

The  treason  whereof  the  prisoner  was  charged  was,  **  levy- 
ing war  against  the  United  States."  U.  S.  Const.,  Art  3, 
Sec.  3.    What  was  levying  war  against  the  United  States! 

He  conceived  himself  authorized,  upon  good  authority,  to 
say,  levying  war  did  not  only  consist  in  open,  manifest,  and 
avowed  rebellion  against  the  government,  with  a  design  of 
overthrowing  the  Constitution;  but  it  may  consist  in  as- 
sembling together  in  numbers,  and  by  actual  force,  or  by  ter- 
ror, opposing  any  particular  law  or  laws.  Again,  there  can 
be  no  distinction  as  to  the  kind  or  nature  of  the  law,  or  the 
particular  object  for  which  the  law  was  passed,  since  all  are 
alike  the  acts  of  the  legislature,  who  are  sent  by  the  people 
at  large  to  express  their  will.  Force  need  not  be  used  to  man- 
ifest this  spirit  of  rebellion,  nor  is  it  necessary  that  the  at- 
tempts should  have  been  successful,  to  constitute  the  crime. 
The  endeavor,  by  intimidation,  to  do  the  act,  whether  it  be 
accomplished  or  not,  amounts  to  treason,  provided  the  object 
of  those  concerned  in  the  transaction,  is  of  a  general  nature, 
and  not  applied  to  a  special  or  private  purpose. 

In  order  to  effect  the  object  of  those  embarked  in  crimes 
of  this  high  nature,  it  is  well  known  that  various  means  are 
necessarily  employed;  various  acts  may  be  perpetrated  to 
accomplish  the  main  end:   they  may  proceed  by  the  execu- 
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tion  of  some  enormous  crimes,  as  burglary,  arson,  robbery, 
or  murder,  either,  or  all  of  them;  but  even  if  one  or  all  of 
these  crimes  were  committed,  except  the  purpose  should  be  of 
a  general  nature,  they  may  form  distinct  and  heinous  of- 
fenses; but  the  perpetrators  may  not  be  guilty  of  treason. 
If  a  particular  friend  of  the  party  had  been  in  the  custody 
of  the  marshal;  if  even  a  number  sufficient  for  the  purpose 
should  step  forward  and  rescue  such  a  person,  if  it  was  not 
with  a  view  to  rescue  prisoners  generally,  it  would  amount 
to  no  more  than  a  rescue ;  but,  if  general,  it  is  treason.  The 
views  of  the  party  fix  the  crime,  and  therefore  only  the  de- 
sign is  necessary  to  be  known. 

To  prove  that  this  doctrine  was  well  established  in  the 
United  States,  Mr.  RawU  turned  to  2  Dallas,  346  and  355, 
stating  the  opinions  of  the  court  in  the  cases  of  Yigol  and 
Mitchel,  charged  with,  and  convicted  for,  treason.  The  at- 
tack on  Qeneral  Neville's  house  was  of  this  general  nature, 
because  he  was  an  officer  appointed  to  execute  the  obnoxious 
law;  and  being  to  the  officer  and  not  to  the  man  that  they 
objected,  it  was  thought  to  be  treason,  and  that  decision  was 
well  grounded. 

He  observed,  that  the  clause  in  our  Constitution  was 
founded  on  a  statute  which  was  passed  in  England,  to  pre- 
vent the  ever-increasing  and  ever-varying  number  of  trea- 
sons, upon  the  general  and  undefined  opposition  to  royal  pre- 
rogative: the  situation  of  things  was  such,  previous,  to  that 
period,  as  to  call  forth  from  the  statesman,  from  the  philoso- 
pher, and  from  the  divine,  even  in  those  dark  ages,  the  most 
vehement  complaints:  in  attendance  to  these  reasonable  and 
just  murmurs,  the  statute  was  passed. 

JuDQE  Chase  said,  the  court  would  admit,  as  a  general 
rule,  of  quotations  which  referred  to  what  constituted  actual 
or  constructive  levying  war  against  the  King  of  Great  Brit- 
ain, in  his  regal  capacity ;  or,  in  other  words,  of  levying  war 
against  his  government,  but  not  against  his  person,  because 
it  was  of  the  same  nature  as  levying  war  against  the  United 
States  would  be  applied  here :  so  was  that  part  called  adher- 
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ing  to  the  king's  enemies: — ^they  may,  any  of  them,  be  read 
to  the  jury,  and  the  decisions  thereupon — ^not  as  authorities 
whereby  we  are  bound,  but  as  the  opinions  and  decisions  of 
men  of  great  legal  learning  and  ability.  But  even  then,  the 
court  would  attend  carefully  to  the  time  of  the  decisions,  and 
in  no  case  must  it  be  binding  upon  our  juries. 

Mr.  Rawle  quoted  Hawkins,  b.  1,  Chap.  17,  Sec.  23,  as  an 
authority  of  authenticity  to  prove,  that  not  only  those  who 
rebelled  against  the  king,  by  taking  up  arms  with  the  avowed 
design  of  dethroning  him,  but  those  who  withstood  his  lawful 
authority,  and  who  endeavored  to  oppose  his  government; 
who  withstood  the  king's  forces,  or  attacked  any  of  his 
fortresses — ^those,  in  fine,  whose  avowed  object  was  of  a  pub- 
lic and  general,  and  not  of  a  private  and  personal  nature, 
were  guilty  of  high  treason.  He  also  read  Sir  John  Friend's 
case  from  Holt,  681,  and  Damarree  and  Pinchases'  case,  8 
State  Trials,  289. 

Judge  Chase  begged  the  counsel  to  read  only  those  parts 
of  the  cases  which  referred  to  what  could  be  treason  in  the 
United  States,  and  nothing  which  related  to  compassing  the 
king's  death.  It  would  be  found,  he  observed,  by  an  atten- 
tion to  the  last  case,  that  because  the  intention  was  a  rising 
to  demolish  all  meeting-houses,  generally,  it  was  considered 
to  be  an  insurrection  against  the  Toleration  Act,  by  numbers 
and  open  force,  setting  the  law  at  defiance.  This  would  be 
found  to  be  the  opinion  in  Foster,  213. 

Mr,  Rawle  said,  that  he  conceived  that,  even  if  the  matter 
made  a  grievance  of,  was  illegal,  the  demolition  of  it  in  this 
way  was,  nevertheless,  high  treason,  because  of  the  people  so 
assembled  taking  the  law  into  their  own  hands ;  thus,  in  Fos- 
ter, it  would  be  seen  that  demolishing  all  bawdy-houses,  as 
such,  was  high  treason,  as  much  as  demolishing  all  meeting- 
houses, being  equally  an  usurped  authority.  He  also  read 
•Douglas,  570,  Lord  George  Gordon's  case,  when  it  was  Lord 
Mansfield's  opinion  that  any  attempt,  by  violence,  to  force 
the  repeal  of  a  law,  or  to  prevent  its  execution,  is  levying 
war,  and  treason. 

He  considered,  from  those  few  authorities,  that  he  was  jus- 
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tifiable  in  saying  that  a  rising,  with  intent  by  force  to  pre- 
vent the  execution  of  a  law,  as  well  as  laws  in  general,  pre- 
venting the  marshal  executing  his  warrants,  and  preventing 
the  other  ofScers  charged  with  the  execution  of  the  laws  in 
question,  amounted  to  levying  war,  agreeably  to  the  Consti- 
tution of  the  United  States. 

Mr.  Bawle  then  proceeded  to  state  the  most  prominent  facts 
which  could  be  produced  in  the  course  of  the  evidence,  in 
which  it  would  fully  appear,  he  presumed,  that  John  PVies, 
the  prisoner,  was  the  most  active  in  his  opposition  to  those 
laws  and  to  every  attempt  to  carry  them  into  effect ;  that  he 
in  every  instance  showed  his  aversion  of,  and  opposition  to, 
the  assessors,  and  determination  by  threats  and  menaces  to 
prevent  them  doing  their  duty,  and  that  whenever  any  force 
was  used,  or  terrific  appearances  held  up,  he  was  the  com- 
mander, and  gave  the  orders  to  his  men,  who,  at  times  in 
great  numbers,  joined  him:  and  that  finally,  by  threats  and 
intimidation,  equally  the  same  in  the  eyes  of  the  law  as  force, 
he,  the  prisoner,  did  attain  his  object,  to-wit,  the  release  of  a 
number  of  prisoners  who  were  confined  for  opposing  the  exe- 
cution of  the  law,  and  were  actually  in  custody  of  the  mar- 
shal in  a  house  at  Bethlehem,  which,  by  reason  of  his  having 
prisoners  tiiere,  and  his  having  an  armed  posse  to  protect 
his  lawful  authority,  was  to  all  intents  a  fortress  of  the 
United  States;  and  further,  that  he  did,  completely  for  a 
time,  prevent  the  execution  of  the  laws  intended,  in  those 
parts,  and  thus  did  bid  defiance  to  all  lawful  authority. 

Judge  Chase.  John  Fries,  you  will  attend  to  all  the  evi- 
dence that  will  be  brought  against  you;  will  attend  to  their 
examination,  and  ask  any  questions  you  please  of  the  several 
witnesses,  or  of  the  court ;  but  be  careful  to  ask  no  questions 
wherein  you  may  possibly  criminate  yourself,  for  remember, 
whatever  you  say  to  your  own  crimination,  is  evidence  with 
the  jury ;  but  if  you  say  anything  to  your  justification,  it  is 
not  evidence.  The  court  will  be  watchful  of  you;  they  will 
check  anything  that  may  injure  yourself.  They  will  be  your 
counsel,  and  give  you  every  assistance  and  indulgence  in  their 
power. 
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THE  EVIDENCE. 

The  witnesses    in    the  former  Schymer,  James  WiUiamson  and 

trial    repeated    their    testimony  Daniel  Wiedner  gave  testimony 

given  then.    In  addition  to  these  of  so  similar  a  character  that  it 

Christian      Heckavelter,      John  need  not  be  set  out  here. 
Ramich,     John     Oswald,    Isaac 

Mr.  Rawle.  I  feel  myself  so  very  peculiarly  situated  in 
this  case,  that  I  would  wish  the  opinion  of  the  court.  The 
unfortunate  prisoner  at  the  bar  appeared  to  answer  to  a 
charge,  the  greatest  that  could  be  brought  against  him,  with- 
out the  assistance  of  counsel,  or  any  friend  to  advise  with. 
To  me  the  evidence  against  the  prisoner  is  extremely  strong. 
It  will  be  recollected  that,  in  opening  the  evidence,  I  informed 
the  jury  what  points  I  shall  prove.  I  opened  my  ideas  of 
constructive  law,  and  produced  a  few  authorities  in  support 
of  my  opinions.  I  believe  it  will  be  found  that  in  no  ma- 
terial point  have  I  failed  to  substantiate  what  I  first  gave 
notice  that  I  could  prove.  I  therefore  conceive  the  charges 
are  fully  confirmed. 

But  although,  if  this  trial  was  conducted  in  the  usual  way, 
and  counsel  were  ready  to  advocate  the  cause  of  the  prisoner, 
it  would  now  be  proper,  on  my  part,  to  sum  up  the  evidence 
as  produced  to  the  jury,  and  apply  it  to  the  law,  in  order  to 
see  whether  the  crime  was  fixed  or  not.  Under  the  present 
circumstances,  I  feel  very  great  reluctance  to  fulfil  what 
would,  in  other  circumstances,  be  my  bounden  duty,  lest  it 
should  api)ear  to  be  going  further  than  the  rigid  requisition 
of  my  office  compels  me  to.  I  therefore  shall  rest  the  evi- 
dence and  the  law  here,  unless  the  court  think  that  my  office 
as  public  prosecutor,  demands  of  me  to  do  it,  or  that  I  should 
not  fulfil  my  duty  without  doing  it. 

Judge  Chase.  It  is  not  unfrequent  for  a  prisoner  to  ap- 
pear in  a  court  of  justice  without  counsel,  but  it  is  uncommon 
for  a  prisoner  not  to  accept  of  legal  assistance.  It  is  the 
peculiar  lenity  of  our  laws  that  makes  it  the  duty  of  a  court 
to  assign  counsel  to  the  person  accused.  With  respect  to 
your  situation,  sir,  it  is  a  matter  entirely  discretionary  with 


JOHN  FRIES.  157 


you  whether  yon  will  state  the  evidence  and  apply  it  to  the 
law  or  not.  There  is  great  justice  due  to  a  prisoner  arraigned 
on  a  charge  so  important  as  the  present.  There  is  great  jus- 
tice also  due  to  the  govenunent.  On  the  one  hand,  an  inno- 
cent person  shall  not  be  made  to  suffer  for  want  of  legal  as- 
sistance ;  on  the  other,  a  guilty  person  shall  not  escape  through 
an  undue  indulgence,  or  the  failure  of  the  accuser  in  a  duty 
his  office  may  require  of  him.  If  you  do  not  please  to  pro- 
ceed, I  shall  consider  it  my  duty  to  apply  the  law  to  the  facts. 
The  prisoner  may  therefore  offer  what  he  pleases  to  the  jury. 

The  Prisoner.  I  submit  to  the  court  to  do  me  that  justice 
which  is  right. 

Judge  Chase.  That  I  will,  by  the  blessing  of  God,  do  you 
every  justice. 

Judge  Petebs.  Mr.  Attorney,  while  you  are  justifiable  in 
considering  the  situation  of  the  prisoner,  that  he  might  not 
suffer  by  any  partial  impressions  you  may  make  on  the  jury, 
there  is  another  consideration  deserving  attention — ^there  is 
justice  due  to  the  United  States.  Though  I  see  no  difficulty 
in  resting  it  here,  yet,  possibly,  persons  who  may  have  come 
into  court  since  the  trial  commenced,  may  expect  something 
of  a  narrative  of  the  transactions,  and  such  a  narrative  may 
be  of  great  help  to  the  jury.  I  wish  it  to  be  done  for  the  due 
execution  of  public  justice,  and,  Qod  knows,  I  do  it  not  with 
a  desire  to  injure  the  prisoner,  for  I  wish  not  the  conviction 
of  any  man.  It  is  a  painful  task,  but  we  must  do  our  duty. 
Still  I  think  you  are  at  liberty  to  fulfil  your  own  pleasure. 

Mr.  Bawle  would,  then,  under  a  solemn  impression  that  it 
was  his  duty,  take  up  some  part  of  the  time  of  the  court  and 
jury  in  relation  to  the  prisoner  at  the  bar,  a  task  rendered 
far  more  painful  on  his  part,  from  the  circumstance  of  the 
prisoner's  appearing  there  (unexpectedly)  without  counsel 
to  plead  his  cause.  In  as  few  words  as  possible,  he  would  en- 
deavor to  collect  the  most  prominent  features  of  the  testimony 
which  had  been  produced,  and  to  apply  it  to  the  law. 

As  he  stated  before,  Mr.  Bawle  said,  levying  war  in  the 
United  States  against  the  United  States,  was  a  crime  defined 
by  the  Constitution ;  in  relation  to  the  republican  form  of  gov- 
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eminent  existing  among  ns,  it  conld  only  consist  in  an  oppo- 
sition to  the  will  of  the  society,  of  which  we  all  are  members, 
declared  and  established  by  a  majority;  in  short,  an  opposi- 
tion to  the  acts  of  Congress,  in  whole  or  in  part,  so  as  to  pre- 
vent their  execution,  either  by  collecting  numbers,  by  a  dis- 
play of  force,  or  by  exhibiting  that  degree  of  intimidation 
which  should  operate,  in  either  way,  upon  those  charged  with 
the  execution  of  the  law,  either  throughout  the  United  States 
or  in  any  part  thereof,  to  procure  a  repeal  or  a  suspension  of 
the  law,  by  rendering  it  impracticable  to  carry  such  law  or 
laws  into  effect  in  the  place  so  opposing,  or  in  any  other  part. 
This  offense  he  considered  to  be  strictly  treason  against  the 
United  States. 

The  question,  then,  is,  how  far  the  case  of  the  priso^er  and 
his  conduct  merit  this  definition  T  In  order  to  be  informed 
of  that,  it  was  necessary  to  call  to  recollection  the  evidence, 
so  collected,  as  to  display  the  train  and  progress  which  marked 
its  footsteps  from  its  first  dawning  till  its  arrival  at  the  fatal 
deed  denominated  treason. 

It  will  first  be  observed  by  the  testimony  of  several  respect- 
able witnesses  (Messrs.  Heckavelter,  Ramich,  Schymer,  Or- 
mond  and  Williamson),  that  attempts  were  made  and  exe- 
cuted,, by  a  combination,  in  which,  unfortunately  for  him,  the 
prisoner  at  the  bar  was  very  active,  to  prevent  the  assessors 
from  doing  the  duty  required  of  them  when  they  accepted 
their  office,  and  that  this  combination  existed  both  in  North- 
ampton and  Bucks  counties,  and  to  such  a  degree  that  it  was 
impossible  to  carry  the  law  into  effect.  In  Lower  Milford, 
more  particularly,  we  have  the  evidence  of  four  respectable 
gentlemen  (Mr.  Chapman,  a  principal  assessor,  and  Mr.  Rod- 
rick,  Mr.  Foulke  and  Mr.  Childs,  three  assessors),  who  were 
employed  in  the  execution  of  those  laws.  These  gentlemen 
say  that  they  met  with  such  opposition  at  an  early  period  of 
the  insurrection,  as  deterred  Samuel  Clarke  from  undertak- 
ing the  business  at  all,  although  he  had  taken  upon  him  the 
office.  From  this  difficulty,  Messrs.  Foulke,  Bodrick  and 
Childs  determined  that  they  would  proceed  to  assess  Lower 
Milford  township  together,  which  they  attempted,  and  did 
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not  desist  until  compelled  by  the  extreme  opposition  which 
their  respective  testimony  relates  to  have  happened  on  the 
5th  and  6th  of  March,  in  their  progress  to,  and  at  Quaker 
town,  which  ill  usage  is  all  corroborated  by  other  witnesses. 
This  spirit  of  opposition  to  the  laws,  as  exhibited  generally, 
is  also  related  by  Mr.  Henry  and  Col.  Nichols,  the  marshal, 
wherein  it  appears  that  process  could  not  be  served,  and  that 
witnesses  could  not  be  subpoenaed,  being  deterred  from  the 
threats  made  to  them  by  this  extensive  combination;  and 
that,  in  the  serving  of  process,  personal  abuse  was  given,  as 
well  as  to  the  assessors  who  attempted  to  execute  the  law.  In 
short  the  law  was  prostrate  at  the  feet  of  a  powerful  com- 
bination. 

Mr.  RawU  here  called  to  view  the  occurrences  in  Bucks 
county,  as  deposed  by  Messrs.  Foulke,  Bodrick,  Chapman, 
Thomas,  Mitchel  and  Wiedner,  exhibiting  a  disposition  to  in- 
surrection by  a  great  number  of  persons,  and  who  engaged 
in  its  acts;  he  referred  to  the  meeting  at  Jacob  Pries',  where 
John  Fries,  the  prisoner  at  the  bar,  expressed  himself  as  de- 
termining to  oppose  and  continue  hostile  to  the  laws;  also 
to  the  circumstance  afterwards  near  Singmaster's,  where  Mr. 
Bodrick  made  his  escape,  and  where,  as  well  as  at  other  times, 
the  prisoner  forbade  those  officers  to  proceed,  under  threats 
of  personal  danger.  It  appeared  Mr.  Bodrick  had  given  of- 
fense, not  by  his  conduct,  but  because  he  came  from  a  dis- 
tance of  ten  or  twelve  miles  into  that  township  to  prosecute 
his  duty.  However,  the  assessors  met  the  next  day,  but  were 
stopped  at  Quaker  town,  where  they  were  extremely  abused. 
To  be  sure,  while  the  prisoner  at  the  bar  was  in  the  room, 
and  whenever  he  was  present,  their  abuse  was  suspended; 
when  he  absented  himself,  it  was  renewed.  The  papers  were 
taken  from  Mr.  Childs,  and  also  from  Mr.  Foulke,  but  re- 
turned, because  they  were  not  the  identical  papers.  Here  it 
must  be  observed,  in  justice  to  the  prisoner,  that  one  more  of 
his  few  good  actions  appeared,  which  he  wished  in  his  heart 
had  been  more  numerous.  Fries  assisted  Mr.  Faulke  to  get  out 
of  the  house  the  back  way,  and  advised  him  to  keep  out  of  the 
way  of  the  men. 
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On  the  evening  of  that  day  they  went  np  to  Miller's  town 
the  jury  would  call  to  mind  the  message  delivered  by  John 
Dillinger  for  convening  the  meeting  the  next  day;  this  mes- 
sage was  the  fruits  of  a  consultation  held  at  the  house  of 
Jacob  Pries,  after  they  left  Quaker  town,  when  they  deter- 
mined to  proceed  to  Miller's  town  the  next  morning.  The 
next  morning  they  met  and  went  on  as  far  as  Bitters,  where 
it  appeared  they  were  stopped  for  a  short  period  by  young 
Marks,  who  had  been  sent  forward,  with  information  that  the 
prisoners  were  gone  on  to  Bethlehem.  A  doubt  being  started 
whether  they  would  not  be  too  late,  it  was  debated,  and  at 
last  determined  to  go  forward.  Of  this  latter  opinion  was 
the  prisoner  at  the  bar.  It  was  in  evidence  that  none  of 
those  people  knew  the  prisoners  whom  they  were  going  to 
release.    This,  Mitchel  and  others  swore. 

Here  Mr.  Rawle  thought  commenced  the  overt  act  in  the 
indictment.  Hitherto  only  the  general  opposition  to  the  law, 
and  the  intention  with  which  the  after  conduct  was  per- 
petrated, appeared.  They  proceeded  to  Bethlehem,  and  here 
the  officer  of  militia,  the  man  who  derived  his  power  from  the 
I)eople,  the  prisoner,  Oaptain  John  Fries,  whose  duty  it  was 
to  support  the  law  and  Constitution  of  the  United  States, 
made  a  most  distinguished  figure.  At  Bethlehem  it  appeared 
that  the  prisoner  was  to  step  forward  to  effect  the  surrender 
of  the  prisoners,  and  of  course  to  lay  prostrate  the  legal  arm 
of  the  United  States.  These  prisoners  were  in  the  lawful  cus- 
tody of  the  marshal;  he  had  lawful  process  against  them 
from  the  district  judge;  they  were  in  the  house  appointed  for 
their  safe  keeping  until  they  should  be  removed;  he  kept 
guard  over  them,  and  in  order  to  execute  his  office,  he  had 
provided,  by  virtue  of  the  powers  given  to  the  sheriff  in  the 
several  counties  agreeable  to  law,  an  armed  force  called  a 
posse  comitatus,  or  the  power  of  the  county.  This  force 
(about  sixteen  or  seventeen)  he  supposed  sufficiently  great  to 
prevent  the  prisoners  in  his  charge  being  liberated;  it  ap- 
peared, however,  in  the  sequel  that  they  were  not  sufficient 
for  that  purpose.  The  prisoner  with  an  armed  force  arrived 
at  Bethlehem,  and  proceeded  on  his  mission  to  the  marshal. 
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He  had  a  sword  when  he  marched  his  men  into  the  town ;  but 
it  appeared  that  he  left  it  when  he  entered  on  his  other  busi- 
ness, to-wit,  demanding  the  surrender  of  the  prisoners;  the 
marshal  answered,  that  he  could  not  deliver  them  up.  John 
Pries  then  returned  to  his  men;  and  from  the  testimony  of 
Mitchel,  Bamet  and  Schlaugh  (this  was  an  important  part 
of  his  conduct),  he  said,  *'They  must  be  taken  by  force;  the 
marshal  says  he  cannot  deliver  them  up ;  if  you  are  willing, 
we  will  take  them  by  force.  I  will  go  foremost;  if  I  drop, 
then  take  your  own  command. '*  Words  were  followed  by  ac- 
tions; they  went  into  the  house,  and  the  prisoners  were 
given  up. 

This  was  an  unquestionable,  full  and  complete  proof  of 
the  commission  of  the  overt  act;  and  that  overt  act  is  high 
treason,  as  laid  in  the  third  and  fourth  counts  of  the  indict- 
ment, to-wit,  that  they  did  by  force  prevent  the  marshal  from 
executing  lawful  process  to  him  directed ;  and,  secondly,  that 
they  did  deliver,  and  take  from  him  certain  persons,  whom 
he  had  in  lawful  custody;  and,  further,  this  was  done  by 
force  and  arms,  by  men  arrayed  in  a  warlike  manner,  and 
by  a  number  exceeding  one  hundred  persons.  This  the  in- 
dictment justly  calls  levying  war  and  treason. 

There  was  no  doubt  but  the  act  of  levying  war  was  com- 
pleted in  the  county  of  Bucks,  independently  of  all  those  ac- 
tions at  Bethlehem;  for  there  the  prisoner  and  others  were 
armed,  and  arrayed  with  all  the  appearances  of  war — ^with 
drums  and  fifes,  and  at  times  firing  their  pieces ;  and  this  to 
oppose  the  laws  and  prevent  their  execution;  and  there,  by 
this  force,  they  executed  one,  and  the  main  part  of  their 
plan ;  they  there  did  set  the  law  at  defiance.  That  was  part 
of  their  grand  object,  and  was  done  with  a  general,  and  not 
with  a  particular  view,  an  essential  ingredient  in  treason. 
Whether  these  actions  were  to  be  considered  as  a  separate 
act  of  treason,  or  whether  they  were  to  evince  the  intentions 
of  the  party,  it  certainly  must  be  considered  as  testimony, 
and  such  as  must  have  an  important  weight  towards  the  ver- 
dict. 

Gentlemen,  you  will  consider  how  far  the  individual  wit- 
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nesses  are  deserving  your  credit.  If  you  consider  them  worthy 
of  being  belieyed,  and  if  the  facts  related  apply  to  the  law 
which  I  submitted  to  your  consideration,  and  which,  from 
the  silence  of  the  court,  I  think  you  must  consider  as  accur- 
ate— ^if  not,  I  shall  stand  corrected  by  the  court — ^there  can 
be  but  little  doubt  upon  your  minds,  that  the  prisoner  is 
guilty.  K  it  be  not  so,  in  your  opinion,  you  must  find  him 
otherwise. 

I  have  endeavored  to  do  my  duty  with  integrity.  I  have 
advanced  nothing  but  what  appears  to  me  to  be  clearly  sub- 
stantiated; but  with  you,  gentlemen,  and  with  the  court,  I 
leave  the  truth  of  the  opinion. 

The  Court.  John  Fries,  you  are  at  liberty  to  say  anything 
you  please  to  the  jury. 

The  Prisoner.  It  was  mentioned  that  I  collected  a  parcel 
of  people  to  follow  up  the  assessors;  but  I  did  not  collect 
them.  They  came  and  fetched  me  out  of  my  house  to  go  with 
them. 

I  have  nothing  to  say,  but  leave  it  to  the  court. 

jnCKGE  CHASE'S  CHABOE. 

JuDOE  Chase.  Gentlemen  of  the  jury:  John  Fries,  the 
prisoner  at  the  bar,  stands  indicted  for  the  crime  of  treason, 
of  levying  war  against  the  United  States,  contrary  to  the 
Constitution. 

By  the  Constitution  of  the  United  States  (Art  3,  sec.  3),  it 
is  declared,  ''that  treason  against  the  United  States  shall 
consist  only  in  levying  war  against  them,  or  in  adhering  to 
their  enemies,  giving  them  aid  and  comfort." 

By  the  same  section  it  is  further  declared,  *'that  no  per- 
son shall  be  convicted  of  treason,  unless  on  the  testimony  of 
two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 
court;"  and  that  "the  Congress  shall  have  power  to  declare 
the  punishment  of  treason." 

Too  much  praise  cannot  be  given  to  this  constitutional  de- 
finition of  treason,  and  the  requiring  such  full  proof  for  con- 
viction; and  declaring,  that  no  attainder  of  treason  shall 
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work  cormption  of  blood  or  forfeiture,  except  durmg  the  life 
of  the  person  attainted. 

This  constitutional  definition  of  treason  is  a  question  of 
law.  Every  proposition  in  any  statute  (whether  more  or  less 
distinct,  whether  easy  or  difficult  to  comprehend)  is  always  a 
question  of  law.  What  is  the  true  meaning  and  true  import 
of  any  statute,  and  whether  the  case  stated  comes  within  it, 
is  a  question  of  law,  and  not  of  fact.  The  question  in  an  in- 
dictment for  levying  war  against  (or  adhering  to  the  enemies 
of)  the  United  States,  is,  whether  the  facts  stated  do,  or  do 
not  amount  to  levying  war,  within  the  contemplation  and 
construction  of  the  Constitution. 

It  is  the  duty  of  the  court  in  this  case,  and  in  all  criminal 
cases,  to  state  to  the  jury  their  opinion  of  the  law  arising 
on  the  facts;  but  the  jury  are  to  decide  on  the  present,  and 
in  all  criminal  cases,  both  the  law  and  the  facts,  on  their 
consideration  of  the  whole  case. 

It  is  the  opinion  of  the  court,  that  any  insurrection  or  ris- 
ing of  any  body  of  the  people,  within  the  United  States,  to 
attain  or  effect  by  force  or  violence  any  object  of  a  great 
public  nature,  or  of  public  and  general  (or  national)  concern, 
is  a  levying  of.  war  against  the  United  States,  within  the 
contemplation  and  construction  of  the  Constitution. 

On  this  general  position  the  court  are  of  opinion,-  that  any 
such  insurrection  or  rising  to  resist,  or  to  prevent  by  force 
or  violence,  the  execution  of  any  statute  of  the  United  States, 
for  levying  or  collecting  taxes,  duties,  imposts,  or  excises ;  or 
for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
or  for  any  other  object  of  a  general  nature  or  national  con- 
cern, under  any  pretense,  as  that  the  statute  was  unjust, 
burthensome,  oppressive,  or  unconstitutional,  is  a  levying  war 
against  the  United  States,  within  the  contemplation  and  con- 
struction of  the  Constitution.  The  reason  for  this  opinion  is, 
that  an  insurrection  to  resist  or  prevent,  by  force,  the  execu- 
tion of  any  statute  of  the  United  States,  has  a  direct  ten- 
dency to  dissolve  all  the  bands  of  society,  to  destroy  all  order 
and  all  laws,  and  also  all  security  for  the  lives,  liberties  and 
property  of  the  citizens  of  the  United  States. 
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The  court  are  of  opinion  that  militazy  weapons  (as  guns 
and  swords,  mentioned  in  the  indictment)  are  not  necessary 
to  make  such  insurrection  or  rising  amount  to  a  levying  war, 
because  numbers  may  supply  the  want  of  military  weapons, 
and  other  instruments  may  effect  the  intended  mischief.  The 
legal  guilt  of  levying  war  may  be  ineurred  without  the  use* 
of  military  weapons  or  military  array. 

The  court  are  of  opinion  that  the  assembling  bodies  of  men, 
armed  and  arrayed  in  a  warlike  manner,  for  purposes  only  of 
a  private  nature,  is  not  treason,  although  the  judges,  or  other 
peace  officers,  should  be  insulted  or  resisted,  or  even  great 
outrages  committed  to  the  persons  or  property  of  our  citi- 
zens. 

The  true  criterion  to  determine  whether  acts  committed 
are  treason,  or  a  less  offense  (as  a  riot),  is  the  quo  animo,  or 
the  intention,  with  which  the  people  did  assemble.  When  the 
intention  is  universal  or  general,  as  to  effect  some  object  of  a 
general  public  nature,  it  will  be  treason,  and  cannot  be  con- 
sidered, construed,  or  reduced  to  a  riot.  The  commission  of 
any  number  of  felonies,  riots,  or  other  misdemeanors,  cannot 
alter  their  nature,  so  as  to  make  them  amount  to  treason; 
and,  on  the  other  hand,  if  the  intention  and  acts  combined 
amount  to  treason,  they  cannot  be  sunk  down  to  a  felony  or 
riot.  The  intention  with  which  any  acts  (as  felonies,  the  de- 
struction of  property,  or  the  like)  are  done,  will  show  to  what 
class  of  crimes  the  case  belongs. 

The  court  are  of  opinion,  that  if  a  body  of  people  conspire 
and  meditate  an  insurrection  to  resist  or  oppose  the  execution 
of  any  statute  of  the  United  States  by  force,  that  they  are 
only  guilty  of  a  high  misdemeanor;  but  if  they  proceed  to 
carry  such  intention  into  execution  by  force,  that  they  are 
guilty  of  the  treason  of  levying  war,  and  the  quantum  of  the 
force  employed  neither  lessens  nor  increases  the  crime — 
whether  by  one  hundred  or  one  thousand  persons,  is  wholly 
immaterial. 

The  court  are  of  opinion,  that  a  combination  or  conspiracy 
to  levy  war  against  the  United  States  is  not  treason,  unless 
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combined  with  an  attempt  to  carry  such  combination  or  con- 
spiracy into  execution ;  some  actual  force  or  violence  must  be 
used,  in  pursuance  of  such  design  to  levy  war;  but  that  it  is 
altogether  immaterial  whether  the  force  used  is  sufficient  to 
effectuate  the  object — any  force  connected  with  the  intention 
will  constitute  the  crime  of  levying  war. 

This  opinion  of  the  court  is  founded  on  the  same  principles, 
and  is,  in  substance,  the  same  as  the  opinion  of  the  Circuit 
Court  for  this  district,  on  the  trials  (in  April,  1795)  of  Vigol 
and  Mitchell  (see  post,  p.  631),  who  were  both  found  guilty 
by  the  jury  and  afterwards  pardoned  by  the  late  President. 

At  the  Circuit  Court  for  the  district  (April  term,  1799), 
on  the  trial  of  the  prisoner  at  the  bar,  Judge  Iredell  deliv- 
ered the  same  opinion,  and  Fries  was  convicted  by  the  jury. 

To  support  the  present  indictment  against  the  prisoner  at 
the  bar,  two  facts  must  be  proved  to  your  satisfaction : 

First.  That  some  time  before  the  finding  of  the  indict- 
ment, there  was  an  insurrection  (or  rising)  of  a  body  of 
people  in  the  County  of  Northampton,  in  this  State,  with  in- 
tent to  oppose  and  prevent,  by  means  of  intimidation  and 
violence,  the  execution  of  a  law  of  the  United  States,  en- 
titled, ''An  Act  to  provide  for  the  valuation  of  lands  and 
dwelling  houses,  the  enumeration  of  slaves  within  the  United 
States,"  or,  of  another  law  of  the  United  States,  entitled, 
"An  Act  to  lay  and  collect  a  direct  tax  within  the  United 
States;"  and  that  some  acts  of  violence  were  committed  by 
some  of  the  people  so  assembled,  with  intent  to  oppose  lEmd 
prevent,  by  means  of  intimidation  and  violence,  the  execution 
of  both,  or  of  one  of  the  said  laws  of  Congress. 

In  the  consideration  of  this  fact,  you  are  to  consider  and 
determine  with  what  intent  the  people  assembled  at  Bethle- 
hem, whether  to  effect,  by  force,  a  public  or  a  private  meas- 
ure. 

The  intent  with  which  the  people  assembled  at  Bethlehem, 
in  Northampton,  is  a  necessary  ingredient  to  the  fact  of  as- 
sembling, and  to  be  proved  like  any  other  fact,  by  the  dec- 
larations of  those  who  assembled,  or  by  acts  done  by  them. 
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"When  the  question  is,  ''What  is  a  man's  intent!"  it  may  be 
proved  by  a  number  of  connected  circumstances,  op  by  a 
single  fact. 

If,  from  a  careful  examination  of  the  evidence,  you  shall 
be  convinced  that  the  real  object  and  intent  of  the  people  as- 
sembled at  Bethlehem  was  of  a  public  nature  (which  it  cer- 
tainly was,  if  they  assembled  with  intent  to  prevent  the  exe- 
cution of  both  of  the  above-mentioned  laws  of  Congress,  or 
either  of  them),  it  must  then  be  proved  to  your  satisfaction, 
that  the  prisoner  at  the  bar  incited,  encouraged,  promoted,  or 
assisted  in  the  insurrection  or  rising  of  the  people  at  Bethle- 
hem, and  the  terror  they  carried  with  them,  with  intent  to 
oppose  and  prevent,  by  means  of  intimidation  and  violence, 
the  execution  of  both  the  above-mentioned  laws  of  Congress, 
or  either  of  them ;  and  that  some  force  was  used  by  some  of 
the  people  assembled  at  Bethlehem. 

In  the  consideration  of  this  fact,  the  court  think  proi>er 
to  assist  your  inquiry  by  giving  you  their  opinion. 

In  treason,  all  the  participes  criminis  are  principals ;  there 
are  no  accessories  to  this  crime.  Every  act  which  in  the  case 
of  felony,  would  render  a  man  an  accessory,  will,  in  the  case 
of  treason,  make  him  a  principal.  To  render  any  person  an 
accomplice  and  principal  in  felony,  he  must  be  aiding  and 
abetting  at  the  fact;  or  ready  to  aflford  assistance,  if  neces- 
sary. If  a  person  be  present  at  a  felony,  aiding  and  assisting, 
he  is  a  principal.  It  is  always  material  to  consider  whether 
the  persons  charged  are  of  the  same  party,  upon  the  same 
pursuit,  and  under  the  expectation  of  mutual  defense  and 
support.  All  persons  present,  aiding,  assisting,  or  abetting 
any  treasonable  act,  are  principals.  All  persons,  who  are 
present  and  countenancing,  and  are  ready  to  afford  assist- 
ance, if  necessary,  to  those  who  actually  commit  any  treason- 
able act,  are  also  principals.  If  a  number  of  pei^ons  as- 
semble and  set  out  upon  a  common  design,  as  to  resist  and 
prevent,  by  force,  the  execution  of  any  law,  and  some  of  them 
commit  acts  of  force  and  violence,  with  intent  to  oppose  the 
execution  of  any  law,  and  others  are  present  to  aid  and  assist, 
if  necessary,  they  are  all  principals.    If  any  man  joins  and 
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acts  with  an  assembly  of  people,  his  intent  is  always  to  be 
considered  and  adjudged  to  be  the  same  as  theirs;  and  the 
law  in  this  case  judgeth  of  the  intent  by  the  fact.  If  a  num- 
ber of  persons  combine  or  conspire  to  effect  a  certain  pur- 
pose, as  to  oppose,  by  force,  the  execution  of  a  law,  any  act 
of  violence  done  by  any  one  of  them,  in  pursuance  of  such 
combination,  and  with  intent  to  effect  such  object,  is,  in  con- 
sideration of  law,  the  act  of  all  who  are  present  when  such 
act  of  violence  is  committed.  If  persons  collect  together  to  act 
for  one  and  the  same  common  end,  any  act  done  by  any  one 
of  them,  with  intent  to  effectuate  such  common  end,  is  a  fact 
that  may  be  given  in  evidence  against  all  of  them;  the  act 
of  ^ch  is  evidence  against  all  concerned. 

I  shall  not  detain  you  at  this  late  hour  to  recapitulate  the 
facts.  You  have  taken  notes,  and  they  have  been  stated  with 
accuracy  and  great  candor  by  Mr.  Attorney. 

I  will  only  remark,  that  all  the  evidence  relative  to  trans- 
actions before  the  assembling  of  the  armed  force  at  Bethlehem 
are  only  to  satisfy  you  of  the  intent  with  which  the  body  of 
the  people  assembled  there.  If  either  of  the  three  overt  acts 
(or  open  deeds)  stated  in  the  indictment,  is  proved  to  your 
satisfaction,  the  court  are  of  opinion,  that  it  is  sufficient  to 
maintain  the  indictment;  for  the  court  are  of  opinion  that 
every  overt  act  is  treasonable. 

As  to  accomplices — ^they  are  legal  witnesses,  and  entitled 
to  credit,  unless  destroyed  by  testimony  in  court. 

If,  upon  consideration  of  the  whole  matter  (law  as  well  as 
fact) ,  you  are  not  fully  satisfied,  without  any  doubt,  that  the 
prisoner  is  guilty  of  the  treason  charged  in  the  indictment, 
you  will  find  him  not  guilty ;  but  if,  upon  consideration  of  the 
whole  matter  (law  as  well  as  fact),  you  are  convinced  that 
the  prisoner  is  guilty  of  the  treason  charged  in  the  indict- 
ment, you  will  find  him  guilty. 

THE  VERDICT  AND  SENTENCE. 

The  Jury  retired,  for  the  space  of  two  hours,  and  brought 
in  their  verdict,  OuUty. 
Judge  Chase  addressed  the  prisoner,  observing  that,  as  he 
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"When  the  question  is,  ''What  is  a  man's  intent!"  it  may  be 
proved  by  a  number  of  connected  circumstances,  or  by  a 
single  fact. 

If,  from  a  careful  examination  of  the  evidence,  you  shall 
be  convinced  that  the  real  object  and  intent  of  the  people  as- 
sembled at  Bethlehem  was  of  a  public  nature  (which  it  cer- 
tainly was,  if  they  assembled  with  intent  to  prevent  the  exe- 
cution of  both  of  the  above-mentioned  laws  of  Congress,  or 
either  of  them),  it  must  then  be  proved  to  your  satisfaction, 
that  the  prisoner  at  the  bar  incited,  encouraged,  promoted,  or 
assisted  in  the  insurrection  or  rising  of  the  people  at  Bethle- 
hem, and  the  terror  they  carried  with  them,  with  intent  to 
oppose  and  prevent,  by  means  of  intimidation  and  violence, 
the  execution  of  both  the  above-mentioned  laws  of  Congress, 
or  either  of  them;  and  that  some  force  was  used  by  some  of 
the  people  assembled  at  Bethlehem. 

In  the  consideration  of  this  fact,  the  court  think  prox>er 
to  assist  your  inquiry  by  giving  you  their  opinion. 

In  treason,  all  the  participes  criminis  are  principals ;  there 
are  no  accessories  to  this  crime.  Every  act  which  in  the  case 
of  felony,  would  render  a  man  an  accessory,  will,  in  the  case 
of  treason,  make  him  a  principal.  To  render  any  person  an 
accomplice  and  principal  in  felony,  he  must  be  aiding  and 
abetting  at  the  fact;  or  ready  to  afford  assistance,  if  neces- 
sary. If  a  person  be  present  at  a  felony,  aiding  and  assisting, 
he  is  a  principal.  It  is  always  material  to  consider  whether 
the  persons  charged  are  of  the  same  party,  upon  the  same 
pursuit,  and  under  the  expectation  of  mutual  defense  and 
support.  All  persons  present,  aiding,  assisting,  or  abetting 
any  treasonable  act,  are  principals.  All  persons,  who  are 
present  and  countenancing,  and  are  ready  to  afford  assist- 
ance, if  necessary,  to  those  who  actually  commit  any  treason- 
able act,  are  also  principals.  If  a  number  of  pei*sons  as- 
semble and  set  out  upon  a  common  design,  as  to  resist  and 
prevent,  by  force,  the  execution  of  any  law,  and  some  of  them 
commit  acts  of  force  and  violence,  with  intent  to  oppose  the 
execution  of  any  law,  and  others  are  present  to  aid  and  assist, 
if  necessary,  they  are  all  principals.    If  any  man  joins  and 
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acts  with  an  assembly  of  people,  his  intent  is  always  to  be 
considered  and  adjudged  to  be  the  same  as  theirs;  and  the 
law  in  this  case  judgeth  of  the  intent  by  the  fact.  If  a  num- 
ber of  persons  combine  or  conspire  to  effect  a  certain  pur- 
pose, as  to  oppose,  by  force,  the  execution  of  a  law,  any  act 
of  violence  done  by  any  one  of  them,  in  pursuance  of  such 
combination,  and  with  intent  to  effect  such  object,  is,  in  con- 
sideration of  law,  the  act  of  all  who  are  present  when  such 
act  of  violence  is  committed-  If  persons  collect  together  to  act 
for  one  and  the  same  common  end,  any  act  done  by  any  one 
of  them,  with  intent  to  effectuate  such  common  end,  is  a  fact 
that  may  be  given  in  evidence  against  all  of  them;  the  act 
of  each  is  evidence  against  all  concerned. 

I  shall  not  detain  you  at  this  late  hour  to  recapitulate  the 
facts.  You  have  taken  notes,  and  they  have  been  stated  with 
accuracy  and  great  candor  by  Mr.  Attorney. 

I  will  only  remark,  that  all  the  evidence  relative  to  trans- 
actions before  the  assembling  of  the  armed  force  at  Bethlehem 
are  only  to  satisfy  you  of  the  intent  with  which  the  body  of 
the  people  assembled  there.  If  either  of  the  three  overt  acts 
(or  open  deeds)  stated  in  the  indictment,  is  proved  to  your 
satisfaction,  the  court  are  of  opinion,  that  it  is  sufficient  to 
maintain  the  indictment;  for  the  court  are  of  opinion  that 
every  overt  act  is  treasonable. 

As  to  accomplices — they  are  legal  witnesses,  and  entitled 
to  credit,  unless  destroyed  by  testimony  in  court. 

If,  upon  consideration  of  the  whole  matter  (law  as  well  as 
fact),  you  are  not  fully  satisfied,  without  any  doubt,  that  the 
prisoner  is  guilty  of  the  treason  charged  in  the  indictment, 
you  will  find  him  not  guilty ;  but  if,  upon  consideration  of  the 
whole  matter  (law  as  well  as  fact),  you  are  convinced  that 
the  prisoner  is  guilty  of  the  treason  charged  in  the  indict- 
ment, you  will  find  him  guilty. 

THE  VERDICT  AND  SENTENCE. 

The  Jury  retired,  for  the  space  of  two  hours,  and  brought 
in  their  verdict,  OuUty. 
Judge  Chase  addressed  the  prisoner,  observing  that,  as  he 
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had  no  counsel  on  the  trial,  if  he,  or  any  person  for  him, 
conld  point  ont  any  flaw  in  the  indictment,  or  legal  ground 
for  arrest  of  judgment,  ample  time  would  be  allowed  for  that 
purpose. 

May  2. 

The  CouBT  called  Charles  Deshler,  a  juror,  who,  on  the  first 
evening  of  the  said  trial,  on  the  adjournment  of  the  court, 
separated  from  the  jury  and  retired  to  his  lodgings.  Mr. 
Hophinsan,  on  behalf  of  Mr.  Deshler,  produced  his  own  affi- 
davit, and  that  of  two  others,  which  proved  that  on  the  said 
evening,  Charles  Deshler  was  inadvertently  separated  from  his 
brethren  by  the  crowd,  in  going  out  of  the  jury  box ;  that  he 
did  not  know  to  what  place  the  jury  had  adjourned;  that  he 
then  proceeded  to  his  lodgings,  where  he  cautiously  avoided 
all  conversation  respecting  the  trial  depending. 

The  CouBT,  satisfied  by  this  representation  of  the  inno- 
cence of  Mr.  Deshler,  ordered  that  he  be  discharged,  and  that 
the  before-mentioned  affidavit  be  entered  on  the  record  of  the 
court. 

The  prisoner  being  set  at  the  bar,  Judge  Chase,  after  ob- 
serving to  the  other  defendants  that  what  he  had  to  say  to 
Fries,  would  apply  generally  to  them,  proceeded:  John 
Pries,  you  have  been  already  informed  that  you  stood  con- 
victed of  the  treason  charged  upon  you  by  the  indictment  on 
which  you  have  been  arraigned,  of  levying  war  against  the 
United  States.  You  have  had  a  legal,  fair  and  impartial  trial, 
with  every  indulgence  that  the  law  would  permit.  Of  the 
whole  panel,  you  peremptorily  challenged  thirty-four,  and 
with  truth  I  may  say,  that  the  jury  who  tried  you  were  of 
your  own  selection  and  choice.  Not  one  of  them  before  had 
ever  formed  and  delivered  any  opinion  respecting  your  guilt 
or  innocence.  The  verdict  of  the  jury  against  you  was 
founded  on  the  testimony  of  many  creditable  and  unexcep- 
tional witnesses.  It  was  apparent  from  the  conduct  of  the 
jury,  when  they  delivered  their  verdict,  that  if  innocent, 
they  would  have  acquitted  you  with  pleasure ;  and  that  they 
pronounced  their  verdict  against  you  with  great  concern  and 
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reluctance,  from  a  sense  of  duty  to  their  country,  and  a  full 
conviction  of  your  ^uilt. 

The  crime  of  which  you  have  been  found  guilty  is  treason; 
a  crime  considered,  in  the  most  civilized  and  the  most  free 
countries  in  the  world,  as  the  greatest  that  any  man  can  com- 
mit. It  is  a  crime  of  so -deep  a  dye,  and  attended  with  such  a 
train  of  fatal  consequences,  that  it  can  receive  no  aggravation ; 
yet  the  duty  of  my  station  requires  that  I  should  explain  to 
you  the  nature  of  the  crime  of  which  you  are  convicted;  to 
show  the  necessity  of  that  justice  which  is  this  day  to  be  ad- 
ministered, and  to  awaken  your  mind  to  proper  reflections 
and  a  due  sense  of  your  own  condition,  which,  I  imagine,  you 
must  have  reflected  upon  during  your  long  confinement. 

You  are  a  native  of  this  country — ^you  live  under  a  con- 
stitution (or  form  of  government)  framed  by  the  people 
themselves;  and  under  laws  made  by  your  representatives, 
faithfully  executed  by  independent  and  impartial  judges. 
Your  government  secures  to  every  member  of  the  community 
equal  liberty  and  equal  rights;  by  which  equality  of  liberty 
and  rights,  I  mean,  that  every  person,  without  any  regard  to 
wealth,  rank  or  station,  may  enjoy  an  equal  share  of  civil 
liberty,  and  equal  protection  of  law,  and  an  equal  security 
for  his  person  and  property.  You  enjoyed,  in  common  with 
your  fellow-citizens,  all  those  rights. 

If  experience  should  prove  that  the  Constitution  is  de- 
fective, it  provides  a  mode  to  change  or  amend  it,  without 
any  danger  to  public  order  or  any  injury  to  social  rights. 

If  Congress,  from  inattention,  error  in  judgment,  or  want 
of  information,  should  pass  any  law  in  violation  of  the  Con- 
stitution, or  burdensome  or  oppressive  to  the  people,  a  peace- 
able, safe  and  ample  remedy  is  provided  by  the  Constitution. 
The  people  themselves  have  established  the  mode  by  which 
such  grievances  are  to  be  redressed;  and  no  other  mode  can 
be  adopted  without  a  violation  of  the  Constitution  and  of  the 
laws.  If  Congress  should  pass  a  law  contrary  to  the  Consti- 
tution, such  law  would  be  void,  and  the  courts  of  the  United 
States  possess  complete  authority,  and  are  the  only  tribunal 
to  decide  whether  any  law  is  contrary  to  the  Constitution.    If 
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Congress  should  pass  burdensome  or  oppressive  laws,  the 
remedy  is  with  their  constituents,  from  whom  they  derive 
their  existence  and  authority.  If  any  law  is  made  repugnant 
to  the  voice  of  a  majority  of  their  constituents,  it  is  in  their 
power  to  make  choice  of  persons  to  repeal  it;  but  until  it  is 
repealed,  it  is  the  duty  of  every  citizen  to  submit  to  it,  and 
to  give  up  his  private  sentiments  to  the  public  will.  If  a  law 
which  is  burdensome,  or  even  oppressive  in  its  nature  or  exe- 
cution, is  to  be  opposed  by  force;  and  obedience  cannot  be 
compelled,  there  must  soon  be  an  end  to  all  government  in 
this  country.  It  cannot  be  credited  by  dispassionate  men,  of 
any  information,  that  Congress  will  intentionally  make  laws 
in  violation  of  the  Constitution,  contrary  to  their  sacred  trust 
and  solemn  obligation  to  support  it.  None  can  believe  that 
Congress  will  wilfully  or  intentionally  impose  unreasonable 
and  unjust  burdens  on  their  constituents,  in  which  they  must 
participate.  The  most  ignorant  man  must  know,  that  Con- 
gress can  make  no  law  that  will  not  affect  them  equally,  in 
every  respect,  with  their  constituents.  Every  law  that  is 
detrimental  to  their  constituents  must  prove  hurtful  to  them- 
selves. From  these  considerations,  every  one  may  see,  that 
Congress  can  have  no  interest  in  oppressing  their  fellow-citi- 
zens. 

It  is  almost  incredible,  that  a  people  living  under  the  best 
and  mildest  government  in  the  whole  world,  should  not  only 
be  dissatisfied  and  discontented,  but  should  break  out  into 
open  resistance  and  opposition  to  its  laws. 

The  insurrection  in  1794,  in  the  four  western  counties  of 
this  State  (particularly  in  Washington),  to  oppose  the  exe- 
cution of  the  laws  of  the  United  States,  which  laid  duties  on 
stills,  and  spirits  distilled,  within  the  United  States,  is  still 
fresh  in  memory.  It  originated  from  prejudices  and  mis- 
representations industriously  disseminated  and  diffused 
against  those  laws.  Either  persons  disaffected  to  our  govern- 
ment, or  wishing  to  aggrandize  themselves,  decteived  and 
misled  the  ignorant  and  uninformed  class  of  the  people.  The 
opposition  commenced  in  meetings  of  the  people,  with  threats 
against  the  officers,  which  ripened  into  acts  of  outrage  against 
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them,  and  were  extended  to  private  citizens.  Committees 
were  formed  to  systematize  and  inflame  the  spirit  of  opposi- 
tion. Violence  succeeded  to  violence,  and  the  collector  of 
Fayette  county  was  compelled  to  surrender  his  commission 
and  official  books;  the  dwelling  house  of  the  inspector  (in  the 
vicinity  of  Pittsburgh)  was  attacked  and  burnt;  and  the  mar- 
shal was  seized,  and  obtained  his  liberty  on  a  promise  to  serve 
no  other  process  on  the  west  side  of  the  Alleghany  mountain. 
To  compel  submission  to  the  laws,  the  government  were 
obliged  to  march  an  army  against  the  insurgents,  and  the  ex- 
pense was  above  one  million  one  hundred  thousand  dollars. 
Of  the  whole  number  of  insurgents  (many  hundreds)  only  a 
few  were  brought  to  trial;  and  of  them  only  two  were  sen- 
tenced to  die  (Vigol  and  Mitchell),  and  they  were  pardoned 
by  the  late  President.  Although  the  insurgents  made  no  re- 
sistance to  the  army  sent  against  them,  yet  not  a  few  of  our 
troops  lost  their  lives,  in  consequence  of  their  great  fatigue, 
and  exposure  to  the  severity  of  the  season. 

This  great  and  remarkable  clemency  of  the  government  had 
no  effect  upon  you,  and  the  deluded  people  in  your  neigh- 
borhood. The  rise,  progress  and  termination  of  the  late  in- 
surrection bear  a  strong  and  striking  analogy  to  the  former ; 
and  it  may  be  remembered  that  it  has  cost  the  United  States 
80,000  dollars.  It  cannot  escape  observation,  that  the  ignor- 
ant and  uninformed  are  taught  to  complain  of  taxes,  which 
are  necessary  for  the  support  of  government,  and  yet  they 
permit  themselves  to  be  seduced  into  insurrections  which 
have  so  enormously  increased  the  public  burdens,  of  which 
their  contributions  can  scarcely  be  calculated. 

When  citizens  combine  and  assemble  with  intent  to  prevent 
by  threats,  intimidation  and  violence,  the  execution  of  the 
lawsj  and  they  actually  carry  such  traitorous  designs  into 
execution,  they  reduce  the  government  to  the  alternative  of 
prostrating  the  laws  before  the  insurgents,  or  of  taking  neces- 
sary measures  to  compel  submission.  No  government  can 
hesitate.  The  expense,  and  all  the  consequences,  therefore, 
are  not  imputable  to  the  government,  but  to  the  insurgents. 
The  mildness  and  lenity  of  our  government  are  as  Btriking 
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on  the  late  as  on  the  former  insurrection.  Of  nearly  one 
hundred  and  thirty  persons  who  might  have  been  put  on 
their  trial  for  treason,  only  five  have  been  prosecuted  and 
tried  for  that  crime. 

In  the  late  insurrection,  you,  John  Pries,  bore  a  conspicu- 
ous and  leading  part.  If  you  had  reflected,  you  would  have 
seen  that  your  attempt  was  as  weak  as  it  was  wicked.  It  was 
the  height  of  folly  in  you  to  suppose  that  the  great  body  of 
our  citizens,  blessed  in  the  enjoyment  of  a  free  republican 
government  of  their  own  choice,  and  of  all  rights  civil  and 
religious;  secure  in  their  x>6rsons  and  property;  and  con- 
scious that  the  laws  are  the  only  security  for  their  preserva- 
tion from  violence,  would  not  rise  up  as  one  man  to  oppose 
and  crush  so  ill-founded,  so  unprovoked  an  attempt  to  dis- 
turb the  public  peace  and  tranquility.  If  you  could  see  in  a 
proper  light  your  own  folly  and  wickedness,  you  ought  now  to 
bless  God  that  your  insurrection  was  so  happily  and  speedily 
quelled  by  the  vigilance  and  energy  of  our  government,  aided 
by  the  patriotism  and  activity  of  your  fellow-citizens,  who 
left  their  homes  and  business  and  embodied  themselves  in 
the  support  of  its  laws. 

The  annual,  necessary  expenditures  for  the  support  of  any 
extensive  government  like  ours  must  be  great;  and  the  sum 
required  can  only  be  obtained  by  taxes,  or  loans.  In  all 
countries  the  levying  taxes  is  unpopular,  and  a  subject  of 
complaint.  It  appears  to  me  that  there  was  not  the  least  pre- 
tense of  complaint  against,  much  less  of  opposition  and  vio- 
lence to,  the  law  for  levying  taxes  on  dwelling  houses ;  and  it 
becomes  you  to  reflect  that  the  time  you  chose  to  rise  up  in 
arms  to  oppose  the  laws  of  your  country,  was  when  it  stood 
in  a  very  critical  situation  with  regard  to  France,  and  on  the 
eve  of  a  rupture  with  that  country. 

I  cannot  omit  to  remind  you  of  another  matter,  worthy  of 
your  consideration.  If  the  marshal,  or  any  of  the  posse,  or 
any  of  the  four  friends  of  government  who  were  with  him, 
had  been  killed  by  you,  or  any  of  your  deluded  followers,  the 
crime  of  murder  would  have  been  added  to  the  crime  of 
treason. 
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In  your  serious  hours  of  reflection,  you  ought  to  consider 
the  consequences  that  would  have  flowed  from  the  insurrec- 
tion, which  you  incited,  encouraged  and  promoted  in  the 
character  of  a  captain  of  militia,  whose  incumbent  duty  it  is 
to  stand  ready  (whenever  required),  to  assist  and  defend  the 
government  and  its  laws,  if  it  had  not  been  immediately 
quelled.  Violence,  oppression  and  rapine,  destruction,  waste 
and  murder,  always  attend  the  progress  of  insurrection  and 
rebellion;  the  arm  of  the  father  would  have  been  raised 
against  the  son ;  that  of  the  son  against  the  father;  a  brother's 
hand  would  have  been  stained  with  brother's  blood ;  the  sacred 
bands  of  friendship  would  have  been  broken,  and  all  the  ties 
of  natural  affection  would  have  been  dissolved. 

The  end  of  all  punishment  is  example;  and  the  enormity 
of  your  crime  requires  that  a  severe  example  should  be  made 
to  deter  others  from  the  commission  of  like  crimes  in  future. 
You  have  forfeited  your  life  to  justice.  Let  me,  therefore, 
earnestly  recommend  to  you  most  seriously  to  consider  your 
situation — ^to  take  a  review  of  your  past  life,  and  to  employ 
the  very  little  time  you  are  to  continue  in  this  world  in  en- 
deavors to  make  your  peace  with  that  God  whose  mercy  is 
equal  to  his  justice.  I  suppose  that  you  are  a  Christian ;  and 
as  such  I  address  you.  Be  assured,  my  guilty  and  unhappy 
fellow-citizen,  that  without  serious  repentance  of  all  your 
sins,  you  cannot  expect  happiness  in  the  world  to  come ;  and 
to  your  repentance  you  must  add  faith  and  hope  in  the  merits 
and  mediation  of  Jesus  Christ.  These  are  the  only  terms  on 
which  pardon  and  forgiveness  are  promised  to  those  who  pro- 
fess the  Christian  religion.  Let  me,  therefore,  again  entreat 
you  to  apply  every  moment  you  have  left  in  contrition,  sor- 
row and  repentance.  Your  day  of  life  is  almost  spent;  and 
the  night  of  death  fast  approaches.  Look  up  to  the  Father 
of  mercies,  and  Ood  of  comfort.  You  have  a  great  and  im- 
mense work  to  perform,  and  but  little  time  in  which  you 
must  finish  it.  There  is  no  repentance  in  the  grave,  for  after 
death  comes  judgment ;  and  as  you  die,  so  you  must  be  judged. 
By  repentance  and  faith,  you  are  the  object  of  (Jod's  mercy; 
but  if  you  will  not  repent,  and  have  faith  and  dependence 
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upon  the  merits  of  the  death  of  Christ,  but  die  a  hardened 
and  impenitent  sinner,  you  will  be  the  object  of  God's  justice 
and  vengeance.  If  you  will  sincerely  repent  and  believe,  (3od 
has  pronounced  his  forgiveness;  and  there  is  no  crime  too 
great  for  his  mercy  and  pardon. 

Although  you  must  be  strictly  confined  for  the  very  short 
remainder  of  your  life,  yet  the  mild  government  and  laws 
which  you  have  endeavored  to  destroy,  permit  you  (if  you 
please)  to  converse  and  commune  with  ministers  of  the  gos- 
pel ;  to  whose  pious  care  and  consolation,  in  fervent  prayers 
and  devotion,  I  most  cordially  recommend  you. 

What  remains  for  me  is  a  very  painful,  but  a  very  neces- 
sary part  of  my  duty.  It  is  to  pronounce  that  judgment, 
which  the  law  has  appointed  for  crimes  of  this  magnitude. 
The  judgment  of  the  law  is,  and  this  Court  doth  award  "that 
you  be  hanged  by  the  neck  until  dead;"  and  I  pray  (lod  Al- 
mighty to  be  merciful  to  your  soul  I 

From  the  Philadelphia  prison  John  Fries  sent  the  following  peti- 
tion to  the  President  of  the  United  States: 

The  petition  of  John  Fries  respectfully  showeth:  That  your 
prisoner  is  one  of  those  deluded  and  unfortunate  men,  who  at  the 
circuit  court  of  this  district,  have  been  convicted  of  treason  against 
the  United  States,  for  which  offense  he  is  now  under  sentence  of 
death.  In  this  awful  situation,  impressed  with  a  just  sense  of  the 
crime  which  he  has  committed,  and  with  the  sincerity  of  a  penitent 
offender,  he  entreats  mercy  and  pardon  from  him  on  whose  deter- 
mination rests  the  fate  of  an  unfortunate  man.  He  solicits  the  in- 
terference of  the  President  to  save  him  from  an  ignominious  death, 
and  to  rescue  a  large  and  hitherto  happy  family,  from  future  mis- 
eiy  and  ruin.  If  the  prayer  of  his  petition  should  be  granted,  he 
will  show  by  a  future  course  of  good  conduct,  his  gratitude  to  his 
offended  country,  by  a  steady  and  active  support  of  that  excellent 
constitution  and  laws  which  it  has  been  his  misfortune  to  violate  and 
oppose. 

His  plea  was  successful,  for  President  Adams  issued  him  a  free 
pardon.  Fries  afterwards  opened  a  tin-ware  store  in  Philadelphiai 
where,  profiting  by  the  custom  his  notoriety  drew  to  him,  he  ae» 
quhred  a  respectable  fortune,  and  a  respectable  character.  See 
Sawyer's  life  of  Randolph,  19. 


THE  TRIAL  OP  CONRAD  MARKS  FOR 

TREASON,    PHILADELPmA, 

PENNSYLVANIA,  1800. 

THE  NARRATIVE. 

As  stated  in  the  preceding  Narrative  {anie,  p.  1),  the 
coxmties  were  scoured  in  search  of  every  man  who  had  re- 
sisted the  assessors  or  had  joined  in  the  rescue  at  Bethlehem 
and  a  host  of  countrymen  were  arrested  and  landed  in  jail. 
Most  of  them  pleaded  guilty  and  not  being  leaders  in  the 
rebellion  were  given  mild  sentences  (post,  p.  196).  But  Con- 
rad Marks,  whose  connection  with  the  outbreak  was  brought 
out  in  the  Pries  trial,  was  indicted  for  treason  and  acquitted 
by  the  jury  to  the  great  disgust  of  Judge  Chase.  He  then 
pleaded  guilty  to  conspiracy,  obstruction  of  process  and  res- 
cue and  was  sentenced  to  fine  and  imprisonmeirt. 

THE  TRIAL.^ 

In  the  Circuit  Court  of  the  United  States,  District  of  Penn- 
sylvania, Philadelphia,  April,  1800. 

Hon.  Samuel  Chase,^    1     ^   , 

Hon.  Richard  Peters,'  j 

AprU  26, 

The  prisoner,  Conrad  Marks,  was  arraigned  on  an  indict- 
ment for  treason  (see  the  Trial  of  Pries,  ante).  He  pleaded 
not  guilty. 

Mr.  Rawle^  and  Mr.  IngersoW  for  the  United  States.     Mr 
Ross^  and  Mr.  Hopkinson^  for  the  Prisoner. 

*  Bibliography.    See  ante,  p.  4. 

*  See  10  Am.  St  Tr.  778. 
»  See  4  Am.  St.  Tr.,  616. 

*  See  4  Am.  St.  Tr.,  624. 

*  See  4  Am.  St.  Tr.   625. 

•Ross,  James.'    (1762-1847.)     Born  York  Comity,  Pa.     United 
States  Senator,  1793-1803.    Died  Allegheny  City,  Pa. 
^See7  Am.  St  Tr.,  678. 
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The  following  persons  were  admitted  and  sworn  on  the 
jury:  Richard  Downing,  Thomas  Morris,  Jacob  Grim,  Eli 
Canby,  Richard  Roberts,  Francis  Gardner,  John  Jacobs,  Ben- 
jamin Morris,  Anthony  Oberly,  John  Longstreith,  William 
Davis,  Llwellin  Davis. 

The  cause  was  opened  by  Mr.  Bawle,  who  stated  the  nature 
of  the  offense  of  which  the  prisoner  stood  indicted. 

THE  EVIDENCE. 

The  conduct  of  the  prisoner  in  John  Fries.    See  the  evidence  of 

the  matters  causing  the  indict-  William  Thomas,  p.  29;  George 

ment  may  be  seen  in  the  evi-  Kfitohell,  p.  31;  James  Chapman^ 

dence  given  in  the  first  trial  of  p.  32;  Cephas  Childs,  p.  35. 

Mr.  Ross  and  Mr.  Hopkinson  (who  were  assigned  by  the 
court  for  the  prisoner),  very  ably  and  ingeniously  defended 
his  cause  at  some  length;  and  were  fully  answered  by  Mr. 
IngersoU  on  the  part  of  the  prosecution. 

Judge  Chase,  in  an  elegant,  learned  and  feeling  charge,  ad- 
dressed the  jury,  informing  them  of  the  law,  and  reciting  the 
facts  as  they  appeared  in  evidence. 

The  Jury  retired  about  twenty  minutes  past  11  o'clock  at 
night. 

Judge  Chase  informed  the  jury,  previous  to  their  retiring, 
that  the  court  would  wait  till  twelve  o'clock,  to  see  if  they 
could  agree  on  their  verdict;  and  that  they  must  return  to 
court  and  inform  whether  they  could  agree  or  not.  At  that 
hour  the  jury  returned  and  informed  the  court  that  they 
could  not  agree.  The  Judge  ordered  that  the  jury  be  kept  to- 
gether in  some  convenient  place  till  Monday  morning  at  ten 
o'clock,  to  which  time  the  court  adjourned. 

April  28. 
Today  the  Jury  returned  a  verdict  of  noi  guilty. 

An  indictment  was  afterwards  filed  against  the  prisoner  for  con- 
spiracy, obstruction  of  process,  rescue  and  unlawful  combination, 
on  which  he  submitted  to  the  discretion  of  the  court. 

Judge  Chase  passed  the  following  sentence: 

That  he  be  imprisoned  two  years,  and  fined  800  dollars,  at  the 
expiration  of  which,  to  give  security  for  his  good  behavior,  himself 


CONRAD  MARKS.  177 

in  2000  dollaxsy  and  two  snreties  in  1000  dollars  each,  and  to  stand 
committed  till  the  sentence  is  complied  with. 

Before  the  sentence  Mr.  Ross  addressed  a  few  words  to  the  court 
in  his  behalf.  He  observed,  that  though  his  client  had  offended 
against  the  laws  of  his  oonntry,  yet  he  had  been  deceived  into  his 
opposition.  It  had  been  said,  from  what  he  thought  nndonbted  au- 
thority, that  no  such  law  was  in  existence.  As  this  was  the  case, 
and  as  his  circumstances  were  low,  he  hoped  the  court  would  con- 
sider his  situation. 

Judge  Chase  said  he  was  a  most  atrocious  offender;  he  had  not 
the  least  doubt  but  he  was  guilty  of  treason  in  a  high  degree,  and 
that  the  verdict  ought  to  have  been  found,  and  he  have  been  made 
an  example  of.  There  must  have  been  some  mistake  as  to  evi- 
dence, or  the  jury  could  not  have  returned  a  verdict  of  not  guilty. 


THE  TRIAL  OP    HENRY  SHIPPERT,  CHRIST- 
IAN RUTH,  HENRY  STAHLER,  DANIEL 
SCHWARTZ,  Sr.,  DANIEL  SCHWARTZ, 
Jr.,  AND  GEORGE  SHAEFFER  FOR 

CONSPIRACY,    PHILADELPHIA, 
PENNSYLVANIA,   1800. 

THE  NARRATIVE. 

Among  the  prisoners  who  refused  to  plead  guilty  to  indict- 
ments for  conspiracy,  obstruction  of  process  and  rescue  were 
the  above  six.  Shiffert,  it  was  proved,  was  at  Bethlehem 
armed,  and  so  was  Ruth,  but  they  took  no  active  part  in  the 
rescue.  Stabler  also  was  there,  but  only,  according  to  one 
witness,  to  see  what  was  going  on.  The  Schwartzes,  father 
and  son,  were  both  at  Bethlehem;  the  father  was  present  at 
one  of  the  meetings  of  the  conspirators,  but  the  son  was  more 
active;  he  threatened  to  beat  one  of  the  assessors  and  tore 
the  cockade  from  the  hat  of  another.  But  for  some  reason 
hard  to  understand,  he,  Daniel,  Jr.,  was  acquitted  by  the  jury 
while  the  other  four  were  found  guilty. 

THE  TRIAL.* 

In  the  Circuit  Court  of  the  Uniied  States,  District  of  Penn- 
sylvania, Philadelphia,  May,  1800. 

Hon.  James  Iredell,*     )     . 
Hon.  Richard  Peters,'    )  ^ 

May  10. 

The  prisoners,  Henry  Shiffert,  Christian  Ruth,  Henry  Stab- 
ler, Daniel  Schwartz,  senior,  Daniel  Schwartz,  junior,  and 
George  Shaeflfer  were  arraigned  on  an  indictment  for  an  un- 

^  Bibliography.    See  ante,  p.  4. 
«  See  4  Am.  St.  Tr.,  616. 
»  See  4  Am.  St.  Tr.,  616. 
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lawful  conspiracy  in  fhe  counties  of  Northampton  and  Bucks, 
to  impede  the  operation  of  the  act  laying  a  tax  on  houses  and 
land  by  opposing  the  assessors  in  the  execution  of  their  duty ; 
for  obstructing  William  Nichols,  Esq.,  the  marshal,  in  the 
execution  of  process,  and  for  assisting  in  the  rescue  of  several 
persons  held  in  custody  by  the  said  marshal.  They  pleaded 
not  gviliy.    A  jury  was  duly  impanelled. 

Mr.  Rawle^  for  the  United  States.  Mr.  McKean^  for  the 
prisoners  generally,  and  Mr,  Dallas^  more  particularly  for 
George  ShaeflPer. 


THE  EVIDENCE. 


Colonel  Nichols,  the  marshal, 
related  the  circumstances  which 
occurred  at  Millar's  town  as  it  re- 
spected the  rescue  of  Shank- 
wyler  and  the  absence  of  Shaef- 
fer,  who  hearing  that  a  bill  of 
indictment  was  found  against 
him,  came  to  the  city  to  deliver 
himself  up. 

Samuel  Toon.  Belonged  to 
Capt.  Jarrett's  Company,  F, 
light  Horse.  On  7th  of  March 
went  to  the  home  of  Daniel 
Schwartz  because  I  heard  that 
the  light  horse  were  to  meet  there; 
when  I  came  there  was  one  of 
the  light  horse  there  named  Sam- 
uel, the  son  of  Daniel  Schwartz; 
asked  him  who  ordered  the  com- 
pany together/*  and  what  they 
were  about  to  do;  he  said  that 
John  Fogle,  the  lieutenant,  had 
directed  them  to  meet  at  Guise's 
tavern,  about  3  miles  from  Beth- 
lehem; he  then  asked  me  if  I 
would  go  along.  I  answered,  no. 
Daniel  Schwartz  had  another  son 
named  Daniel,  who  wanted  to  go 


along,  but  the  old  man  would  not 
allow  it,  because  he  had  no  regi- 
mentals or  uniform.  I  would  not 
lend  my  cap,  because  I  told  him  I 
might  want  it  myself,  if  I  could 
get  a  horse,  as  I  told  him  I  had 
it  in  my  heart  to  go.  If  that  is 
all  your  excuse  for  not  proine:, 
old  Schwartz  said  he  would  lend 
me  his  horse,  and  give  me  a  dol- 
lar in  the  bargain;  young  Daniel 
he  would  not  allow  to  go  along, 
but  he  begging  very  hard,  he 
would  allow  him  to  go  as  hostler, 
to  take  care  of  the  horses.  They 
went,  some  of  them  as  far  as 
Guise's  tavern,  some  of  them 
were  in  regimentals,  and  some 
not.  I  and  Schwartz's  two  sons 
went,  and  when  we  came  to 
Guise's  there  was  no  officers.  Six 
went  from  Schwartz's  house. 
Henry  Staeler,  m3rself,  Adam 
Stahlnaker  and  Schwartz's  three 
sons.  When  we  came  within  half 
a  mile  of  Guise's,  we  overtook  a 
company  of  riflemen.  They  had 
no  officer.    I  determined  to  go  no 


*  See  4  Am.  St  Tr.,  624. 

■McKean,  Joseph  Borden.  (1764-1826.)  Attorney  General, 
Pennsylvania,  1800-1808;  Associate  Justice,  District  of  Pennsyl- 
vania, 1808-1826.     Died  in  Philadelphia. 

•  7  Am.  St.  Tr.,  679. 
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farther;   there  began   a  quarrel 
among  them,  some  of  them  were 
Trilling  to  go,  and  some  of  them 
were  not.    I  would  not  go  a  step 
farther  unless  there  was  some  offi- 
cer  who  would  take  the  command 
and  answer  for  it.    They  agreed 
and  chose  Andrew  Schiffert.    He 
then  said  he  would  accept.    They 
then    went    on     to    Bethlehem. 
About  half  a  mile  on  this  side  of 
the  bridge  we  were  met  by  four 
persons  from  Bethlehem.     These 
four  men   persuaded   us   to  go 
back  again;  there  was  some  that 
was  willing  to  go  back,  among 
whom  was  Schiffert,  the  captain ; 
as  they  would  not  follow  him,  he 
laid  down  his  commission  again. 
They  then  went  all  in  confusion, 
till  we  came  to  the  bridge,  all 
mixed  one  with  another.     There 
came  one  and  told  them  that  the 
two     riflemen     were     prisoners, 
which  irritated  them  very  much, 
and  they  said  they  would  go  and 
get  them ;  they  would  have  them. 
The   gentlemen    told   them  they 
would  bring  themselves  into  great 
trouble.      They   then    proceeded 
and  chose  some  people  to  go  with 
them    to    the    marshal,    to    see 
whether  he  would  give  up  these 
two  men,  and  then  they  would  re- 
turn to  their  homes.    They  then 
requested  me  to  go  over  as  one. 
I  agreed  provided  they  would  re- 
main   there    till    we    returned. 
When  I  came  to  the  tavern  Mr. 
Mohollan  and  the  others  took  us 
in  to  the  marshal ;  but  the  great- 
est  part   of  our   company  had 
come  in,  and  therefore  I  could 
rot  tell  what  to  say  for  them  in 
their  behalf.     The   marshal,   he 
asked  what  was  their  design;  I 
answered  I  did  not  know.     The 
marshal  did  not  deliver  up  these 
two  men. 

Cross-examined,     There  came 


some  horsemen,  some  armed, 
and  some  unarmed,  and  they 
hurried  into  the  yard.  When 
I  saw  them  standing  in  a 
rank  I  went  down  stairs,  and 
asked  Captain  Stabler  how  he 
came  over  when  he  promised  not 
to  come  over.  His  answer  (was, 
that  the  Bucks  county  people  had 
come,  and  they  all  come  over  to- 
gether. Heard  some  of  them  say 
that  they  wanted  the  prisoners 
out,  and  that  they  would  force 
themselves  into  the  house;  came 
out  of  the  house  several  times  to 
pacify  them,  and  so  did  Shank- 
wyler  come  out  twice  to  speak  to 
them. 

Andr&w  Shiffert,  Related  the 
same  facts  in  substance  as  be- 
fore (see  ante,  p.  28).  He  saw 
Christian  Ruth  going  to  Bethle- 
hem, and  while  he  was  present 
heard  some  person  say  they 
would  take  the  prisoners  from 
the  marshal. 

William  Bamett  and  Christian 
Ruth's  testimony  related  to  the 
conduct  of  the  elder  Schwartz 
at  Bethlehem  {ante,  pp.  17,  19). 
William  Henry  related  the  af- 
fairs generally  as  before  respect- 
ing the  conduct  of  Stabler  and 
Shiffert  {ante,  p.  16) ;  also  of 
old  Schwartz,  who  appeared  to 
pride  himself  in  having  two  fine 
boys  at  Bethlehem. 

John  Fogle.  A  lieutenant  in 
Jarrett's  troop  related  some  of 
the  eirenmstances  previous  to  the 
march  to  Bethlehem.  Shiffert  at 
Millars  town  advised  him  to  go 
to  Bethlehem;  and  that  if  they 
would  not  take  bail  for  Shank- 
wyler,  they  would  not  let  them 
go  to  Philadelphia. 

John  Moretz,  Saw  Stahlev 
with  others  who  said  that  they 
would  go  to  Bethlehem  to  see 
what  they  were  going  to  do  with 
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the  prisoners — they  did  not  say 
they  would  release  the  prisoners; 
did  not  know  them  any  way  active 
in  breeding  discontents.  At  a 
meeting  to  read  the  law,  one,  he 
believed  George  Shaeffer  said  it 
was  no  law,  and  if  it  was,  they 
would  not  submit  to  it.  He 
talked  very  loud,  and  appeared 
much  dissatisfied. 

Jacob  Eyerly.  Went  through 
his  former  evidence  of  the  meet- 
ing at  Schymer's  {ante,  p.  25), 
and  related  the  general  state  of 
discontents  through  that  part, 
and  the  prostrate  state  of  the 
laws:  many  objected  to  suffer 
the  execution  of  the  house  law, 
because  it  was  not  signed  by 
Mr.  Jefferson  as  Vice-President 
(he  being  absent  at  its  passing) 
— Old  Schwartz  told  witness  that 
two  of  his  sons  were  there  nt 
Bethlehem,  and  that  he  had  per- 
suaded Toon  to  go,  promising 
him  a  dollar,  and  lending  him  an 
horse,  advising  him  to  take  his 
trumpet  that  they  might  make 
a  good  appearance:  Daniel 
Schwartz,  Jr.,  tore  off  Mr.  Bal- 
liott's  cockade  at  Miller's  town, 
and  they  were  both  very  abusive. 

Christian  Hickavelter.  Was 
an  assessor  in  Upper  Milford; 
great  difficulties  attended  the  ex- 
ecution of  his  duty.  Did  not 
know  any  thing  more  of  the  de- 
fendants than  what  was  related 
by  Mr.  Eyerly  of  George  Shaef- 
fer; the  elder  Schwartz  was  a 
very  quiet  good  neighbor. 


Judge  Peters,  An  examination 
of  Schwartz,  Sr.,  taken  before 
me,  acknowledged  that  he  had 
persuaded  Toon  to  go  to  Bethle- 
hem, and  that  he  was  there  him- 
self, but  that  he  did  nothing,  nor 
said  any  thing  about  the  rescue; 
but  that  he  went  merely  out  of 
curiosity. 

Jacob  Sernher,  He  was  told 
by  George  Shaeffer  to  tell  Judge 
Henry  to  inform  the  assessors 
not  to  come  into  Millar's  town  to 
assess  the  houses;  for  that  i^ere 
was  a  man  in  town  who  was  pro- 
vided with  a  sword  and  pistols, 
and  that  he  would  not  suffer  the 
houses  to  be  assessed.  He  did 
not  mention  to  the  witness  who 
the  man  was.. 

Daniel  Reisch,  George  Shaef- 
fer told  me  that  he  would  not 
suffer  his  house  to  be  measured, 
and  he  was  a  damned  stampler 
if  he  suffered  them  to  measure 
his:  That  if  the  assessor  came 
into  their  town,  he  should  not 
come  out  again  with  his  life: 
that  they  had  bound  themselves 
together  to  oppose  the  execution 
of  the  law;  and  if  he,  the  de- 
fendant, was  to  be  put  to  pris- 
on, there  would  be  fifty  men 
unite  to  take  him  out. 

John  Schymer.  Related  the 
•circumstance  of  the  meeting  at 
his  house,  as  deposed  by  Mr. 
Eyerly.  Shaeffer  was  very  vio- 
lent. 


Mr.  M'Kean  went  through  a  variety  of  authorities  to  prove, 
that  no  conspiracy  was  formed,  because  no  compact  whatever 
was  entered  into  by  the  parties  to  support  each  other,  each 
individual  acting  and  speaking,  so  far  as  they  went,  separ- 
ately. He  read  1  Hawk  346,  chap.  72,  and  the  Sedition  Act, 
sec.  1.    As  to  the  rescue,  he  said,  it  did  not  appear  that  the 
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defendants  were  engaged,  for  a  rescue  could  not  be  accom- 
plished without  force,  but  no  force  whatever  had  been  proved 
upon  them.  4  Blackstone,  131,  and  345 ;  2  Hawk.  c.  21,  sees. 
1-3 ;  Pierre  Williams,  484 ;  6  Comments,  230,  and  2  Hawk.  c. 
19,  sec.  5,  were  the  authorities  he  read.  As  to  the  opposition 
to  the  law,  it  appeared  that  they  had  doubts,  which,  in  their 
uncultivated  state,  and  extreme  want  of  knowledge,  were  well 
grounded,  that  the  law  was  in  existence.  He  then  concluded 
with  a  review  of  the  part  which  the  defendants  were  severally 
said  to  have  taken  in  the  transaction. 

Mr.  Dallas  went  into  a  lengthy  defense  of  (Jeorge  ShaeflPer, 
after  which  Mr,  Rawle  went  into  a  definition  of  the  different 
counts  in  the  indictment  of  conspiracy,  unlawful  combination, 
rescue  and 'obstruction  of  process,  applying  the  evidence  so  as 
to  bring  the  charges  home  on  the  several  defendants.  That 
they  all  had  been  guilty  of  conspiracy  he  thought  incontro- 
vertible; because  when  a  conspiracy  was  formed,  all  who 
were  ever  present,  as  well  as  those  more  actively  engaged  in 
it  were  guilty,  though  some  might  be  superiors  and  some 
subordinate.  All  the  defendants  were  assembled,  and  there- 
fore partook  of  the  crime.  Five  of  them  were  seen  at  Bethle- 
hem. Andrew  Shiffert  saw  Ruth  going  to  Bethlehem,  and 
Toon  saw  him  at  Bethlehem  in  company  with  the  disturbers 
of  the  public  peace.  Old  Schwartz  was  at  Bethlhem,  and 
was  engaged  in  counselling  and  advising  an  unlawful  assem- 
bling there,  which  was  calculated  to  defeat  the  act.  Young 
Schwartz  was  at  Bethlehem,  and  also  was  engaged  in  the  in- 
sult upon  Mr.  Balliott  to  tear  off  his  cockade.  George  Shaef- 
fer  was  at  Bethlehem;  but,  though  not  in  arms,  though  not 
guilty  of  the  rescue,  was  frequently  engaged  in  opposition 
to  the  law,  in  conspiracy  against  it,  and  in  obstruction  of 
process,  on  which  account  he  may  be  ranked  among  the  most 
guilty.  On  the  whole,  he  considered  that  each  of  them  par- 
took of  the  crimes  charged  in  the  indictment. 

THE  JUDGE'S  CHARGE. 

Judge  Iredell  observed  that  there  were  three  counts  in  the 
indictment.    First.  Conspiracy  to  prevent  the  execution  of  the 
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law.  To  raise  a  conspiracy,  several  must  be  engaged,  but  it 
must  be  observed  that  every  one  engaged,  or  joined  therewith, 
was  guilty  of  the  conspiracy.  It  was  not  necessary,  under 
this  indictment,  as  under  that  lately  before  the  court  for 
treason,  that  two  witnesses  should  substantiate  any  one  fact, 
one  would  do ;  nor  was  it  necessary  that  any  writing  or  agree- 
ment should  be  drawn  between  the  parties  to  create  it  a  con- 
spiracy. A  meeting  was  held,  the  object  of  which  was  but 
too  well  authenticated  by  previous  conduct. 

The  second  count  concerned  the  rescue  of  the  prisoners.  It 
had  been  stated  that  actual  force  must  be  used  to  make  it  a 
rescue.  The  learned  Judge  said  that  if  the  object  was  ob- 
tained by  intimidation,  and  the  prisoners  were  surrendered, 
it  did  not  differ  from  force  in  the  least,  in  a  legal  view,  for  if 
a  highwayman  was  to  put  a  pistol  to  the  breast  of  another, 
and  demand  his  money,  as  had  been  stated  by  Judge  Peters 
in  the  case,  2  Hawk  37,  and  the  money  was  delivered,  it  was 
a  robbery,  though  the  pistol  had  not  been  fired.  The  question 
was,  were  not  the  threatenings  held  out  to  the  marshal  the 
immediate  cause  of  his  surrendering  the  prisoners  in  order 
to  prevent  lives  being  lost?  With  regard  to  the  arrest,  no 
doubt  could  be  entertained  that  the  Lehigh  prisoners,  as  well 
as  Ireman  and  Fox,  were  completely  in  the  marshal's  cus- 
tody. There  are  only  two  kinds  of  escape,  one  is  voluntary, 
and  the  other  is  negligent.  The  former  is  where  the  officer  is 
agreeable  to  the  escape,  the  latter,  as  in  the  case  before  the 
jury,  is,  the  officer  not  having  power  to  keep  them,  suffers 
them  to  go  at  large. 

The  third  count  respects  obstruction  of  process.  The  Judge 
said  he  did  not  think  it  right  to  convict  either  of  the  defend- 
ants of  the  whole  three  counts,  because  the  rescue  necessarily 
implied  obstructions  of  process,  no  man  could  be  guilty  of  a 
rescue  without  obstruction  of  process,  and  therefore  the  counts 
resolved  themselves  into  two;  if  it  was  the  opinion  of  the 
jury  that  either  of  them  were  guilty  of  the  whole,  the  ver- 
dict need  only  be  given  on  the  two  first,  to- wit:  Conspiracy 
and  obstruction  of  process.  As  to  the  conspiracy,  it  cannot 
be  possibly  doubted  but  there  was  one. 
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The  Judge  then  took  np  the  individual  conduct  of  the 
several  defendants,  after  the  following  order.    First: 

Daniel  Schwartz,  Sr.,  by  the  evidence  of  the  marshal  and 
of  William  Bamet,  he  was  seen  at  Bethlehem,  but  he  behaved 
civily,  and  was  come  there  to  know  what  they  were  doing. 
Christian  Ruth  saw  him  there.  Judge  Henry  deposes  that  he 
appeared  to  pride  himself  in  his  two  fine  boys  who  were 
there.  Mr.  Eyerly  did  not  know  that  he  was  active  there, 
but  he  appeared  quite  jovial.  He  said  he  had  two  sons  there ; 
that  he  requested  Tom  to  go  there,  and  advised  him  to  take 
his  trumpet  to  look  well.  It  was  given  in  evidence,  when  told 
of  his  son  pulling  Mr.  Balliott's  cockade  from  his  hat;  that 
if  he  had  seen  his  son  do  it,  he  would  have  whipped  him,  and 
he  appeared  to  be  sorry  so  much  insult  was  given  to  the  mar- 
shal at  Millar's  town.  Mr.  Schymer  says  he  was  at  the  meet- 
ing at  his  house,  but  cannot  say  he  misbehaved. 

Daniel  Schwartz,  Jr.  The  marshal  thinks  he  saw  him  at 
Millar's  town,  where  he  seemed  to  be  a  pretty  active  and  busy 
young  man.  Toon  saw  him  at  Bethlehem,  but  without  uni- 
form, and  cannot  say  he  misbehaved,  or  interferred.  Mr. 
Eyerly  saw  him  at  Millar's  town  behaving  very  abusive,  and 
threatening  to  beat  them,  and  he  thinks  it  was  him  who  tore 
the  cockade  from  Mr.  Balliott's  hat. 

Henry  Shiffert.  The  marshal  saw  him  at  Bethlehem,  and 
he  believes  he  was  armed.  Toon  saw  him  there,  and  with  a 
sword,  which  he  drew.  Fogle  saw  him  at  Millar's  town, 
when  he  said,  that  if  they  would  not  take  bail  for  Shank- 
wyler,  they  would  not  let  him  go  to  Philadelphia. 

Henry  Stabler,  the  marshal  also  thinks  he  saw  at  Bethle- 
hem. Andrew  Shiffert  saw  him,  both  there  and  on  the  road, 
in  uniform.  Moretz  saw  him  on  the  road,  and  he  said  he 
was  going  to  see  what  was  become  of  those  prisoners.  He 
was  in  uniform,  with  a  sword.  Toon  says  that  Stabler  said 
he  would  not  interfere  in  the  rescue. 

Christian  Ruth  was  seen  at  Bethlehem  by  Toon,  in  uni- 
form, with  a  sword.  Andrew  Shiflfert  saw  him  there  and  on 
the  road.  Some  persons  in  his  presence  said,  that  they  would 
take  the  prisoners  from  the  marshal. 
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George  Shaeffer  was  seen  at  Bethlehem  by  Shiffert,  but 
without  arms  op  uniform.  William  Bamett  saw  him  tiiere; 
he  said  he  was  come  there  only  to  see  some  of  his  neighbors 
going  to  Philadelphia ;  he  said  if  the  marshal  wanted  to  take 
him,  he  would  give  himself  up :  he  did  not  appear  to  be  one 
of  the  rioters.  Judge  Henry  saw  him  at  BetUehem;  he  did 
not  appear  to  be  violent,  or  use  any  offensive  language;  he 
saw  him  much  out  of  doors  with  the  company,  but  not  active. 
John  Moretz  saw  him  at  the  meeting  at  Schyer's,  where  he 
talked  very  loud,  as  though  wished  to  prevent  Mr.  Eyerly 
reading  the  law;  and  on  some  of  them  doubting  whether  it 
was  a  law  or  not,  he  said,  even  if  it  was,  they  would  not  sub- 
mit to  it.  Mr.  Eyerly  and  Mr.  Schymer  deposed  the  same, 
and  that,  he  added  ''here  I  am,  take  me  to  gaol,  but  you 
shall  see  how  far  you  will  bring  me;"  on  which  a  number 
adds,  ''Yet,  let  them  but  take  one  to  gaol,  we  will  soon  have 
him  out  again.''  Mr.  Heckawelter  says,  that  he  told  him  he 
had  abused  his  father  something  about  a  liberty  pole,  and 
that  he  was  come  to  give  him  a  licking  for  it,  for  which  he 
followed  him.  Mr.  Sterner  says,  he  told  him  to  tell  Judge 
Henry  about  the  man  with  sword  and  pistol,  who  would  op- 
I>06e  the  assessors.  Mr.  Beisch  deposed,  that  the  defendant 
said  he  was  a  damned  stampler,  if  he  suffered  his  house  to  be 
measured;  he  would  not:  that  if  the  assessor  came  into  his 
township,  he  would  not  come  out  again  alive;  and  if  they 
were  to  take  him  to  prison,  there  would  be  fifty  men  to  take 
him  out  again.  Mr.  Schymer  said,  that  the  defendant  was 
very  much  against  choosing  assessors,  and  was  pretty  vio- 
lent ;  that  he  abused  Mr.  Heckawelter  about  the  liberty  pole. 

The  Judge  said,  he  should  forbear  speaking  particularly  as 
to  the  nature  of  the  combination  or  conspiracy ;  but,  if  it  was 
not  predetermined,  after  meeting  together  there,  the  very 
act  of  meeting  became  a  conspiracy;  if  the  defendants  came 
there  after  it  began,  not  having  a  previous  knowledge  of  it, 
it  was  their  duty  to  have  withdrawn  themselves ;  but  if  they 
did  engage  themselves  voluntarily  and  knowingly,  though  they 
knew  nothing  of  it  before,  it  was  deemed  in  law  equally  as 
much  a  combination  as  though  they  had  predetermined  it 
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THE  VERDICT  AND   SENTENCES. 

The  Jury  withdrew,  and  next  morning  returned  with  the 
following  verdict : 

Christian  Ruth,  Henry  Stahler,  and  Henry  Shiffert,  guilty, 
as  to  the  rescue. 

Daniel  Schwartz,  Sr.,  guilty  of  the  conspiracy,  in  advising 
an  unlawful  combination. 

George  Shaeffer,  guilty  of  the  conspiracy,  in  advising,  and 
guilty  as  to  the  rescue. 

Daniel  Schwartz,  Jr.,  not  guilty. 

Judge  Iredell.  George  Shaeffer,  Henry  Stahler,  Henry 
Shiffert,  Christian  Ruth,  and  Daniel  Schwartz,  though  the 
crimes  of  which  you  have  been  convicted,  in  some  respects, 
are  different  in  their  nature,  yet  they  all  have  reference  to 
one  common  object,  that  of  defeating,  by  force  of  arms,  the 
execution  of  an  Act  of  the  Congress  of  the  United  States. 
You  and  your  confederates  succeeded  so  far,  as  totally  to 
prevent,  in  one  mode  or  other,  the  execution  of  that  act,  in  a 
very  important  part  of  this  State.  The  act  thus  daringly 
opposed,  which  was  for  the  collection  of  a  tax  on  lands  and 
houses,  was  framed  with  particular  anxiety  for  the  relief  of 
the  poorer  part  of  the  community,  and  the  burden  of  it  must 
fall  principally  on  the  rich.  The  ignorauce  of  it  which  was 
affected  was  without  the  least  color  of  excuse,  because  in- 
formation was  offered,  which  was  repeatedly  rejected,  and 
in  some  instances  with  tumult  and  disdain.  Neither  could 
you  fairly  allege  any  ground  for  discontent,  on  account 
either  of  the  character  or  conduct  of  the  officers  concerned, 
because  the  former  appears  to  have  been  perfectly  unexcep- 
tionable, and  the  latter  in  general  meritorious  in  the  highest 
degree,  as  they  united  with  that  firmness  which  their  duty 
required,  every  endeavor  consistent  with  it,  to  give  all  the 
information  in  their  power,  and  to  execute  the  law  in  the 
manner  most  convenient  for  the  people.  By  your  ill  con- 
duct, however,  and  that  of  your  associates,  a  considerable 
part  of  three  counties  was  inflamed  into  a  state  of  insar- 
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rection :  the  law  in  question  lost  all  its  efficacy :  officers  were 
insulted — and  at  length  that  daring  and  infamous  outrage 
was  perpetrated  at  Bethlehem  where  a  body  of  the  militia 
itself  marched  in  military  array,  and  by  force  rescued  a  num- 
ber of  prisoners  from  the  custody  of  the  marshal,  whose  con- 
duct on  that  occasion  for  courage,  discretion,  and  propriety 
in  every  respect,  is  above  all  praise.  In  consequence  of  such 
defiances  of  the  constitution  and  laws  of  your  country,  and 
the  numbers  and  strength  by  which  they  were  supported,  it 
became  the  indispensible  duty  of  the  government  to  exert  the 
powers  with  which  it  was  invested  to  suppress  this  combina- 
tion, and  bring  the  principal  perpetrators  of  it  to  a  trial 
for  the  offenses  they  had  committed.  The  civil  magistrates 
having  lost  all  their  authority  (notwithstanding  some  of 
them  exerted  themselves  in  an  extraordinary  manner,  which 
deserves  the  lasting  esteem  and  gratitude  of  their  country), 
a  melancholy  necessity  arose  for  employing  a  military  force, 
which  chiefly  consisted  in  volunteer  corps,  who  had  nobly 
embodied  themselves  to  defend  the  constitution,  and  laws  of 
the  United  States,  whenever  any  occasion  should  arise, 
though  undoubtedly  hoping  that  their  services  would  be  re- 
quired, rather  against  the  foreign  enemies  of  their  country, 
than  any  within  the  bosom  of  it.  The  services  of  these  gen- 
tlemen have  been  attended  with  great  benefit  to  their  coun- 
try, and  great  honor  to  themselves;  but  there  is  too  much 
reason  to  fear  they  must  have  sustained  much  personal  in- 
convenience, for  which,  as  well  as  for  other  private  injuries, 
and  a  great  additional  expense  and  inconvenience  to  the  pub- 
lic, the  authors  of  those  outrages  are  alone  accountable.  You 
have  each  of  you  undergone  a  fair  and  impartial  trial,  and 
have  been  convicted  of  one  or  more  offenses  charged  against 
you,  for  whieh  it  is  now  the  duty  of  the  court  to  pronounce 
the  sentence  of  the  law  upon  you.  The  discretion  which  the 
law  has  confided  to  us,  we  have  endeavored  to  execute  to  the 
best  of  our  judgment,  considering  on  the  one  hand  the  neces- 
sity of  making  proper  examples  to  deter  others  from  the  com- 
mission of  the  like  offenses,  which  it  seems  to  have  been  sup- 
posed would  always  pass  with  impunity,  and  on  the  other 
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hand  paying  a  due  regard  to  the  various  cireumstances  which 
appear  to  have  discriminated  the  conduct  of  each  of  you. 

The  sentences  are  as  follows: 

That  (Jeorge  Shaeffer,  convicted  upon  two  counts  of  the 
indictment,  viz.:  conspiracy  and  obstruction  of  process,  pay 
a  fine  of  $400,  and  be  imprisoned  for  eight  months,  for  the 
first  offense ;  for  the  second  that  he  pay  a  fine  of  $200,  and  be 
imprisoned  four  months,  after  the  expiration  of  the  first 
term:  and  at  the  conclusion  of  the  twelve  months'  imprison- 
ment, that  he  give  security  for  his  good  behavior  for  two 
years,  from  the  expiration  of  the  period  of  his  imprisonment, 
himself  in  the  sum  of  $1,000,  and  two  sureties  in  the  sum  of 
$500  each. 

That  Daniel  Schwartz,  Sr.,  convicted  of  conspiracy,  pay  a 
fine  of  $400,  be  imprisoned  for  eight  months,  and  give  secur- 
ity at  the  close  of  that  period  for  his  good  behavior  for  one 
year,  himself  in  $1,000,  and  two  sureties  in  $500  each. 

That  Christian  Ruth,  convicted  of  aiding  in  the  rescue, 
pay  a  fine  of  $200,  be  imprisoned  for  eight  months,  and  give 
security  for  his  good  behavior  for  a  year,  himself  in  $1,000, 
and  two  sureties  in  $500  each. 

That  Henry  Stabler,  convicted  of  aiding  in  the  rescue,  pay 
a  fine  of  $200,  be  imprisoned  for  eight  months,  and  give  a 
like  security  with  Schwartz  and  Ruth  for  his  good  behavior. 

That  H-enry  Shiffert,  convicted  also  of  aiding  in  the  res- 
cue, pay  a  fine  of  $50,  be  imprisoned  eight  months,  and  give 
security  for  good  behavior  for  twelve  months,  himself  in 
$500,  and  two  sureties  in  $250  each. 

The  prisoners  each  to  pay  the  costs  attending  the  prosecu- 
tion before  they  are  discharged  from  prison,  and  stand  com- 
mitted until  the  sentences  be  complied  with. 

The  court,  taking  into  consideration  the  circumstances  of 
the  parties,  proportions  the  penalties  accordingly. 


THE  TRIAL  OF  JACOB  EYERMAN  FOR  BREAK- 
ING PRISON  AND  CONSPIRACY,  NORRIS- 
TOWN,   PENNSYLVANIA,   1T99. 

THE  NARRATIVE. 

Eyerman  was  a  Luthern  minister  and  was  one  of  the  pris- 
oners rescued  at  Bethlehem.  He  was  likewise  one  of  the  loud- 
est in  opposition  to  the  tax  and  after  his  sermons  used  to 
exhort  the  people  not  to  pay  it,  telling  them  that  Congress 
had  no  right  to  pass  the  law  and  that  they  would  lose  all 
their  liberties  if  they  submitted  to  it.  No  one,  not  even  Fries, 
did  more  to  arouse  opposition  to  the  law;  one  witness  on  the 
trial  testified  that  the  resistance  in  his  county  would  not 
have  taken  place  or  "if  it  had  would  not  have  gone  to  such  a 
length  '*had  it  not  been  for  the  parson."*  He  was  convicted 
of  conspiracy  and  breaking  prison  and  sentenced  to  fine  and 
imprisonment. 

THE  TRIAL.* 

In  the  Circuii  Court  of  the  TJmted  States,  Norristoum,  Penn- 
sylvania, October,  1799. 


Hon.  Bushbod  Washington,*   1  t  j 

V  Judges. 


Hon.  Richard  Peters,' 

October  16. 

Jacob  Eyerman  was  arraigned  on  an  indictment  for  break- 
ing prison,  conspiracy  to  oppose  the  law  for  laying  a  direct 

*  John  Sersass,  post,  p.  191. 

*  Bibliography.    See  ante,  p.  4. 

'Washington,  Bushrod.  (1762-1829.)  Bom  Westmoreland 
County,  Virginia.  His  father  was  John  A.  Washington,  a  brother 
of  George  Washington,  of  whom  the  son  was  a  favorite  nephew. 
Was  educated  in  the  house  of  Richard  Henry  Lee  and  at  the  Col- 
lege of  William  and  Mary.  Served  in  the  army  under  Lafayette 
and  studied  law  in  Philadelphia  with  James  Wilson,  whom  he  suc- 
eeeded  on  the  Supreme  Bench.    Member  of  the  Virginia  House  of 
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tax  and  a  tax  on  houses  and  for  counseling  and  advising  an 
nnlawfnl  combination  and  conspiracy. 

The  Prisoner  pleaded  not  guilty. 

Mr.  Rawle,^  for  the  United  States. 

After  the  jury  were  sworn  Mr.  Rawle  opened  the  prosecu- 
tion by  stating  to  the  jary  the  snm  of  the  indictment  to  be 
divided  into  three  separate  and  distinct  charges  proceeding 
from  the  same  transaction  and  partaking  of  the  same  guilt. 
First,  he  should  prove  that  there  was  a  warrant  issued  by 
the  judge  of  the  district  to  take  the  person  of  the  prisoner 
into  the  custody  of  the  marshal  which  was  effected,  but  that 
he  did  break  prison  and  go  at  large  until  by  another  warrant 
he  was  afterwards  taken  in  the  State  of  New  York.  Sec- 
ondly, he  should  prove  that  the  prisoner  was  engaged  in  a 
conspiracy  to  oppose  the  operation  of  two  laws  of  the  United 
States  by  intimidating  the  assessors  while  in  the  discharge 
of  their  official  duty.  Thirdly,  that  the  prisoner  did  counsel 
and  advise  an  unlawful  combination  and  conspiracy  to  pre- 
vent those  laws  being  carried  into  effect. 

It  was  only  three  years  and  a  half  since  he  came  into  this 
country — and  though  he  had  assumed  the  respectable  char- 
acter of  a  minister  of  the  gospel ;  though  in  that  capacity  he 
was  bound  to  preach  submission  to  the  laws  of  the  country 

Delegates  (1787),  and  of  the  Convention  which  ratified  thd  Fed- 
eral Constitution.  Practiced  law  in  Alexandria  and  Richmond,  Va., 
and  reported  the  decisions  of  the  State  Supreme  Court  and  of  the 
United  States  Circuit  Court.  In  1798  he  became  an  Associate  Jus- 
tice of  the  Supreme  Court  of  the  United  States,  which  he  held  until 
his  death.  ''Of  solid  rather  than  brilliant  mind,  sagacious  and 
searching  rather  than  quick  or  eager,  of  temperate  yet  firm  dispo- 
sition, simple  and  reserved  in  his  manner,  laborious  in  research, 
clear  in  statement,  learned  in  discussion,  accurate  in  reasoning,  with 
the  love  of  justice  as  his  ruling  passion,  fearless,  dignified  and  en- 
lightened, he  found  himself  at  the  early  age  of  thirty-six  years 
called  upon  by  President  Adams  to  fill  an  office  which,  during  a 
long  judicial  life,  he  adorned  by  labor,  learning  and  wisdom." 
Carson,  Hist.  Supreme  Court  of  ^e  U.  S.,  VoL  I,  p.  189.  Died 
in  Philadelphia. 
»  See  4  Am.  St.  Tr.,  616. 

*  See  4  Am.  St  Tr.,  624, 
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yet  in  that  short  time  he  had  recommended,  both  by  his  ad- 
vice and  example,  an  opposition  to  those  laws  by  which  the 
whole  community  were  bound. 

He  then  related  some  circumstances  that  occurred  at  Beth- 
lehem, to  which  place  the  defendant  was  brought  prisoner, 
and  in  the  custody  of  the  marshal,  but  availing  himself  of 
the  opportunity  there  given  to  the  prisoners  to  escape,  in- 
stead of  again  delivering  himself  up,  he  immediately  fled,  left 
the  country,  and  sequestrated  himself  in  a  remote  part  of  the 
State  of  New  York,  where  he  was  discovered,  and  again  taken 
into  custody.  This,  he  said,  was  punishable  at  common  law, 
independent  of  the  sedition  law  lately  passed,  which  only 
went  to  explain  the  common  law,  and  in  many  cased  to 
ameliorate  its  rigor. 

THE  EVTOENCE. 


Col.  Nichols.  Am  the  marshal. 
The  prisoner  was  arrested  and 
brought  into  my  custody  at  Beth- 
lehem, and  he  was  rescued, 
together  with  the  other  prison- 
ers, by  an  armed  force  on  March 
7th  last.  (The  witness  related 
the  transactions  attending  his 
journey  to,  and  at  Millar's 
town,  and  at  Bethlehem  previous 
to  the  rescue.  See  Trial  of  Fries, 
ante,  p.  1.)  After  the  prison- 
ers were  rescued,  John  Fries  ex- 
pressed a  great  solicitude  for  the 
safety  of  Eyerman  by  returning, 
not  having  seen  him  among  the 
others,  and  asking  me  where  was 
the  minister  t  Told  him  he  was 
out  of  the  house;  he  said  he  was 
not,  however  he  went  out  again, 
and  there  seeing  him,  appeared 
perfectly  satisfied.  After  this 
man  was  liberated,  Captain  Jar- 
ret  said  he  could  now  march  off 
his  men.  It  seemed  that  Eyer- 
man's  deliverance  was  a  partic- 
ular object  with  those  people. 
He  promised  when  in  the  room 
that  if  he  was  rescued  he  would 


meet  me  the  day  following  at 
Philadelphia  to  deliver  hin^lf 
up,  but  he  did  not;  never  knew 
what  become  of  him  till  he  was 
brought  back  by  the  deputy 
marshal  of  New  York. 

Jacob  Eyerly.  Was  commis- 
sioner for  the  district;  the  pris- 
oner, at  a  meeting  held  in  Ham- 
ilton township,  told  the  people 
that  Congress  had  no  right  to 
pass  such  a  law,  and  if  the  as- 
sessors were  to  come  to  his  house 
he  would  tell  them  so,  and  not 
let  them  proceed  to  take  his 
rates. 

John  Sersass.  Resided  in 
Northampton  County;  was  as- 
sessor under  the  law  for  laying 
a  direct  tax;  the  people  were 
much  uproared  against  it  and 
were  to  assemble*  to  consider  the 
law;  resolved  to  tell  the  people 
they  were  doing  wrong,  and  there 
were  40  or  50  people  assembled; 
but  not  in  a  military  dress.  The 
prisoner  came  in,  began  to  rip 
out  in  a  violent  manner  against 
this  taxation,  saying,  that  Con- 
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gress  had  made  laws  which  were 
unjuflt^  and  the  people  need  not 
lake  up  with  them,  if  they  did 
all  kinds  of  laws  would  follow, 
but  if  they  would  not  put  up 
with  this,  they  need  not  with 
those  that  would  come  after,  be- 
cause it  was  a  free  country;  but 
in  case  the  people  admitted  of 
those  laws,  they  certainly  would 
be  put  under  great  burdens.  He 
said  he  knew  perfectly  well  what 
laws  were  made,  and  that  the 
President  nor  Congress  had  no 
right  to  make  them.  The  peo- 
ple thought  that  the  minister  was 
right,  but  I  told  them  that  he 
was  leading  them  wrong;  asked 
them  whether  they  had  heard  or 
seen  the  lawsf  They  said  no. 
Told  them  the  words,  but  found 
very  little  heed  taken  of  it.  Mr. 
ICyerman  said,  that  the  people 
should  not  let  the  assessors  take 
down  their  taxation,  and  that 
they  might  abuse  them  ever  so 
much,  there  was  no  law  could 
hurt  them  for  doing  it. 

Later  I  explained  the  law  to 
them  and  they  appeared  very 
peaceable. 

The  second  day  of  Christmas 
this  man  preached  at  a  private 
house;  as  soon  as  sermon  was 
done,  he  went  to  the  house  of 
Conrad  Crazy,  but  he  no  sooner 
came  in,  than  he  began  to  run 
out  against  the  taxation  very 
much.  There  were  about  fifteen 
present.  He  repeated  then  that 
he  knew  the  laws  very  well,  and 
that  Congress  and  the  govern- 
ment only  made  such  laws  to  rob 
the  people,  and  that  they  were 
nothing  but  a  parcel  of  damned 
rogues,  and  thieves,  but  that  they 
(the  people)  had  no  right  to  sub- 
mit to  it.  I  told  him  that  I  had 
told  him  before  to  quit  doing 
that^  that  it  was  not  his  duty; 


that  his  duty  was  to  preach  his 
sermon,  and  to  quiet  the  people, 
or  decide  between  them:  if  he 
went  on  that  way  I  should  bring 
him  to  such  damage  as  he  would 
not  like.  With  that  he  did  quit. 
He  told  me  often  that  it  was  bet- 
ter for  me  not  to  take  up  with 
that  commission,  perhaps  it 
might  injure  me,  for  I  might 
meet  with  some  evil.  The  people 
of  our  township  much  opposed 
the  law.  They  were  so  violent 
that  I  knew  but  one  man  that 
was  the  same  side  as  myself. 
Such  proceedings  would  not 
have  taken  place,  or,  if  they  had, 
it  would  not  have  arisen  to  such 
an  height,  if  it  had  not  been  for 
the  parson;  knew  of  no  other 
person  there  who  went  about  to 
advise  the  people  to  opposition. 
He  said  he  had  a  book  of  the 
laws,  and  either  that  there  was 
no  such  law  in  it,  or  else  that 
the  constitution  forbade  such 
laws.  Eyerman  did  not  appear 
to  be  a  simple  sort  of  a  man, 
easily  to  be  led  astray,  or  de- 
luded; he  was  always  thought  a 
very  good  preacher. 

The  Prisoner.  Did  I  not  tell 
you  at  Crazy's  house  that  I  did 
not  think  any  the  worse  of  you 
for  being  an  assessor,  because 
you  were  sworn  to  support  the 
government,  and  had  a  right  to 
speak  for  itf  At  that  house, 
when  I  spoke  against  his  con- 
duct, he  said  "aye,  Mr.  Sersass 
is  right,  he  is  sworn  to  support 
the  government.''  Did  I  not  pray 
for  the  government.  President 
and  Vice-President  f  Yes,  you 
did  when  in  the  pulpit,  but  when 
you  were  out  you  prayed  the 
other  way. 

John  Sneider.  Live  in  Ham- 
ilton township;  knew  the  pris- 
oner; he  told  me  that  a  body 
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shoiild  lay  out  against  that  house 
tax;  the  prisoner  meant,  to  take 
arms  against  it  He  said  that  if 
we  let  that  go  forward,  it  would 
go  on  as  in  the  old  country,  but 
that  he  (the  prisoner)  would 
rather  lay  his  black  coat  on  a 
nail,  and  fight  the  whole  week, 
and  preach  for  them  Sundays, 
than  it  should  be  so.  The  town- 
ship was  always  peaceable  I  sup- 
pose before  he  came  among  us. 
I  believe  if  he  had  not  come, 
nothing  would  have  happened  of 
the  kind. 

Simon  HaUer.  Resided  in 
Hamilton  township,  knew  the 
prisoner,  who  was  very  well 
liked  as  a  preacher  until  lately. 
He  was  in  opposition  to  the 
house  tax  law.    He  came  to  my 


house,  where  he  said  he  did  not 
care  whether  they  put  up  with  it 
or  not,  for  he  had  no  house  to 
tax.  A  person  present  answered, 
but  you  have  a  great  quantity  of 
hooia  to  tax.  The  prisoner  an- 
swered that  ''if  any  body  would 
offer  to  tax  his  books  he  would 
take  a  French,  a  Latin,  an  He- 
brew, and  a  Greek  book  down  to 
them,  and  if  they  could  not  read 
them,  he  would  slap  them  about 
their  ears  till  they  would  fall  to 
pieces.''  Saw  the  prisoner  at 
Hartman's  when  he  talked  much 
against  the  tax.  The  occasion  of 
the  people  coming  together  then, 
was,  that  there  was  preaching 
that  day.  Prisoner  continued 
preacher  to  that  congregation  till 
he  was  taken  up. 


Judge  Peters,  I  issued  a 
warrant  to  apprehend  prisoner, 
but  never  saw  him  until  brought 
from  New  York.  The  general 
state  of  the  country  was  such 


that,  knowing  the  county  magis- 
trates could  not  execute  their 
duty,  I  was  obliged  to  issue  his 
warrants  as  judge  of  the  dis- 
trict. 


The  Prisoner,  his  pecuniary  circnmstances  not  enabling 
him  to  employ  any  counsel,  refused  to  make  any  defense,  but 
observed  that  if  he  had  been  guilty  of  any  thing,  it  was  con- 
trary to  his  knowledge,  and  he  hoped,  if  the  jury  should  find 
him  guilty,  that  they,  and  the  court  would  take  his  case  into 
consideration,  and  punish  hhn  as  slight  as  possible,  and  he 
would  endeavor  in  the  future  course  of  his  life  to  do  better. 

Mr.  Rawle  in  a  short  address  to  the  jury  quoted  2  Hawkins, 
p.  243,  to  show  that  the  prisoner  was  in  lawful  custody,  and 
page  245  what  was  the  force  which  in  law  made  breach  of 
prison,  page  249  stated  that  whoever  broke  from  lawful  con- 
finement was  guilty  of  misprison,  which  was  punishable  by 
fine  and  imprisonment.  The  act  commonly  called  the  sedi- 
tion act,  he  said,  spoke  of  the  second  and  third  counts  in  the 
indictment  (conspiracy  and  counselling  and  conspiracy). 
Bespecting  the  crime  of  conspiracy  he  quoted  2  Hawkins, 
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p.  119,  which  refers  to  Blackstone,  p.  392.  He  referred  the 
jury  to  the  testimony,  to  prove  what  part  the  prisoner  had 
taken  in  either,  or  all  the  crimes  alleged. 

THE  JUDGE'S  CHABOE. 

Judge  Washington.  (Gentlemen  of  the  Jury:  It  cannot 
be  necessary  that  the  court  should  detain  you  long  in  the 
charge  on  the  present  occasion.  The  crimes  with  which  the 
prisoner  before  you  is  charged  are,  first,  a  combination  with 
others,  for  the  purpose  of  opposing  the  government,  sec- 
ondly, advising  and  exciting  others  to  this  opposition;  and 
thirdly,  in  rescuing  himself  from  the  hands  of  the  marshal,  in 
whose  lawful  custody  he  was. 

Opposition  to  government  seldom  breaks  out  into  overt 
acts,  unless  some  previous  combinations  have  been  made  by 
persons  who  think  themselves  strong  enough  to  do  it  with 
effect;  and  this  seldom  happens,  until  some  person  or  per- 
sons, more  knowing,  and  more  wicked  than  the  general  mass 
of  society,  endeavors  to  advise  and  mislead  the  ignorant  and 
unwary,  or  less  designing.  Thus  to  form  a  powerful  combi- 
nation, there  must  be  a  regular  chain  for  that  precise  pur- 
pose. 

The  offense  or  offenses  with  which  the  prisoner  is  charged 
is  inferior  to  overt  acts,  and  the  punishment  is  less.  The 
only  question  for  you  to  determine  is  whether,  upon  evidence, 
the  prisoner  has  been  guilty  of  all  or  either,  of  the  offenses 
laid  to  his  charge.  It  would  be  tedious  and,  I  think,  un- 
necessary for  me  to  go  through  the  testimony,  because  it 
must  be  fresh  in  your  minds.  Bespecting  a  combination 
to  oppose  an  act  of  Congress,  the  general  circumstances  for 
your  inquiry  are  such  as  will  satisfy  you  of  the  existence 
of  such  a  combination.  This,  I  think,  is  proved  by  the  fre- 
quent meetings  of  the  people  in  the  different  townships  of 
the  counties  of  Northampton,  Bucks,  and  Montgomery,  the 
declarations  of  the  people  when  convened,  and  the  threats 
so  frequently  thrown  out  by  them  against  the  government, 
and  the  officers  of  government.  Attempts  were  frequently 
made,  not  only  by  the  prisoner,  but  by  others  to  disunite 
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the  people,  and  to  deter  the  public  officers  from  executing 
the  duty  reposed  in  them,  and  which  they  were  sworn  to 
perf  orm,  by  pointing  out  to  them  the  dangers  to  which  they 
were  exposed,  should  they  carry  those  laws  into  execution^ 
Unless  you  discredit  the  testimony  which  has  been  laid  be- 
fore youy  and  that  there  is  no  cause  for  doing,  it  appears 
to  the  court  that  the  proof  is  as  clear  against  him  as  any- 
thing can  possibly  be. 

That  he  was  the  prime  cause  and  adviser  of  this  opposi- 
tion appears  to  be  proved  by  many  witnesses,  the  respecta- 
bility of  whom  has  not  been  pretended  to  be  doubted. 

Bespecting  the  rescue,  the  attorney  of  the  district  has 
precisely  laid  down  the  law  to  you.  It  does  not  follow,  be- 
cause a  man  escapes  from  prison,  or  from  the  custody  of  an 
officer  (which  is  the  same  in  law)  that  therefore  he  is  an 
offender  within  the  law  for  which  he  was  committed:  nor 
does  it  follow  that  he  did  not  break  prison,  because  the  act 
of  force  was  executed  by  others  who  were  in  combination 
with  him,  and  he  in  consequence  thereof  made  his  escape. 
He  consented,  and  showed  that  consent,  by  his  escape,  for 
whether  the  force  was  used  by  himself  or  others,  is  imma- 
terial. 

From  all  the  testimony,  it  appears  that  the  prisoner,  in 
his  previous  conduct  took  pains  to  stir  up  the  discontents, 
and  that  the  armed  force  came  to  Bethlehem  to  rescue  him, 
by  their  earnestness  to  set  this  man,  particularly,  at  lib- 
erty. Farther,  his  subsequent  conduct  proves  his  offense, 
for  if  he  had  not  been  Uberated  by  his  own  consent,  he 
would  have  done  as  the  others  did,  who  left  the  custody  of 
the  marshal  at  the  same  time :  he  would  have  given  himself 
up  afterwards;  but  on  the  contrary,  he  fled  from  his  coun- 
try, and  secreted  himself,  until  taken  by  a  new  warrant  in 
another  district. 

Gentlemen,  it  is  your  business  to  bring  these  facts  into 
one  view,  and  decide  whether  the  prisoner  is  guilty  of  one, 
two,  or  all  of  the  counts  in  the  indictment :  as  you  think,  so 
you  are  bound  to  find. 
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THE   VERDICT  AND   SENTENCE. 

In  about  fifteen  minutes  the  Jury  returned  with  a  verdict  of 
guilty  on  all  the  three  counts. 

Eyerman,  at  the  next  term  submitted  himself  to  the 
court,  when  he  was  sentenced  to  be  imprisoned  one  year,  to 
pay  a  fine  of  fifty  dollars,  and  then  to  give  security  for  his 
good  behavior  one  year,  himself  in  $1000,  and  two  sureties 
in  $500  each. 

May  2. 

The  following  persons,  who  submitted  themselves  to  the  discre- 
tion of  the  court,  and  respecting  whose  crimes  and  eircumstanees 
some  examination  took  place,  received  the  sentences  severally  an- 
nexed to  their  names,  for  conspiracy,  rescue  and  unlawful  assembly : 

Henry  Jarret  $1,000,  2  years  imprisonment;  Conrad  Marks  $800, 
2  years  imprisonment;  Valentine  Kuder  $200,  2  years  imprisonment; 
Jacob  Eyerman  $50,  1  year  imprisonment;  Henry  Shankwyler 
$150,  1  year  imprisonment;  Michael  Smyer  $400,  9  months  impris- 
onment; Henry  Smith  $200,  8  months  imprisonment;  Philip  Desch 
$150,  8  months  imprisonment;  Jacob  Kline  $150,  8  months  impris- 
onment; Harman  Hartman  $150,  6  months  and  1  day  imprison- 
ment; Philip  Ruth  $200,  6  months  imprisonment;  John  Everhart 
$100,  6  months  imprisonment;  John  Huber  $150,  6  months  impris- 
onment; Christ  Sox  $200,  6  months  imprisonment;  John  lOein, 
Jr.,  $100,  6  months  imprisonment ;  Daniel  ■  Klein,  Jacob  Elein, 
Adam  Briech,  G.  Memberger,  $150  each,  6  months  imprisonment; 
Gkorge  GFettman,  William  Gettman  $100  each,  6  months  imprison- 
ment; Abraham  Shantz,  H.  Memberger,  Peter  Hager  $100  each, 
4  months  imprisonment;  Abraham  Samsel,  P.  Huntsberger  $50 
each,  3  months  imprisonment;  Peter  Gable,  Daniel  Gable,  Jacob 
Gable  $40  each,  2  months  imprisonment. 

Each  of  the  above  persons  were  required  to  enter  into  recogniz- 
ance for  their  good  behavior. 


THE  TRIAL  OF  JUDGE  SAMUEL  GHASB  FOR 

'HIGH  CRIMES  AND  MISDEMEANORS/' 

WASHINGTON,  D.C.,  1806. 

THE  NARRATIVE. 

Samuel  Chase,  one  of  the  Jnstices  of  the  Supreme  Court 
of  the  United  States,  on  March,  1804,  was  charged  by  the 
House  of  Representatives  with  being  guilty  in  his  judicial 
capacity  of  ''high  crimes  and  misdemeanors,"  and  Managers 
were  chosen  to  impeach  him  before  the  Senate  of  the  United 
States.     In  January,  1805,  the   trial   began.     The    Senate 
chamber  had  been  fitted  up  as  a  court  ''in  imitation  of  the 
i^lendid  hall  in  which  Warren  Hastings  had  been  tried  and 
acquitted."    On  the  right  and  left  of  the  Vice-President  were 
two  rows  of  benches  covered  with  crimson  cloth ;  on  these  the 
senators  were  to  sit  in  judgment.    Before  them  was  a  tem- 
porary semicircular  gallery  raised  on  pillars  and  covered, 
front  and  seats,  with  a  green  cloth.    To  this  the  women  came 
in  crowds.    Under  the  gallery  were  three  rows  of  benches 
rising  one  above  another,  likewise  covered  with  green  cloth 
and  set  apart  for  the  heads  of  departments,  foreign  ministers 
and  the  members  of  the  House  of  Representatives.    In  front 
of  the  ampitheater  and  facing  the  right  and  left  of  the  Vice- 
President  were  two  boxes  covered  with  blue  cloth.    One  was 
occupied  by  the  Managers,  the  other  by  the  accused  and  his 
counsel. 

On  the  opening  day  the  proceedings  were  merely  formal. 
The  Senate  attended.  The  Secretary  read  the  return  of  the 
summons.  The  name  of  Samuel  Chase  was  called  and  the 
Judge  was  told  the  Senate  was  ready  to  hear  his  answer.  His 
answer  was  short  and  temperate.  He  denied  that  he  had  com- 
mitted any  crime  or  misdemeanor  whatever;  denied  with  a 
few  exceptions  every  act  with  which  he  was  charged ;  spoke  of 
the  importance  of  the  impeachment  not  only  to  himself  but 
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to  the  cause  of  free  govenmieDt,  and  asked  nntil  the  next  ses- 
sion of  Congress  to  pat  in  his  answer  and  secure  counsel  for 
trial.    He  was  given  a  month. 

On  February  4th,  for  the  first  time,  the  Managers  and  the 
counsel  for  the  accused  appeared  in  their  boxes.  The  month 
allotted  the  defendant  to  secure  counsel  and  make  ready  for 
trial  had  been  well  spent,  and  he  now  confronted  his  accus- 
ers with  an  array  of  legal  talent  such  as  had  never  yet  assem- 
bled in  the  city  of  Washington.  Beside  him  stood  Luther 
Martin,  a  man  without  an  equal  at  the  Maryland  bar;  Rob- 
ert Ooodloe  Harper,  Charles  Lee,  Philip  Barton  Key,  and 
Joseph  Hopkinson.  As  counsel  for  the  House,  were  the  Man- 
agers, John  Randolph,  George  Washington  Campbell,  Joseph 
Hopper  Nicholson,  Caesar  Augustus  Rodney,  Peter  Early, 
and  Christopher  Clarke.  The  articles  of  impeachment  were 
eight  in  number.  The  first  set  forth  his  arbitrary,  oppres- 
sive and  unjust  treatment  of  Fries  on  his  Trial  for  treason 
(see  anie,  p.  146).  The  next  five  charged  him  with  having 
oppressed  James  Thomi)son  Callender  on  his  trial  for  libel 
(see  10  Am.  St.  Tr.  813),  by  forcing  a  prejudiced  juror  to 
serve,  by  ruling  out  evidence,  by  acting  so  partially  and  in- 
temperately,  that  the  counsel  had  been  compelled  to  abandon 
their  client  and  their  case ;  in  violating  the  laws  of  Virginia 
by  issuing  a  capias  against  the  body  of  Callender  instead  of 
a  summons,  and  by  trying  the  prisoner  at  the  same  term  at 
which  he  was  indicted,  though  the  law  declared  that  he 
should  not  be  tried  till  the  term  following.  The  seventh  al- 
leged that  he  had  refused  to  dismiss  a  Orand  Jury  at  New- 
castle, Delaware,  until  it  placed  a  printer  on  trial  for  sedition. 
The  eighth  was  concerned  with  his  conduct  at  Baltimore  in 
1803 ;  charged  him  with  seeking  to  stir  up  the  anger  of  the 
jury  against  the  Gbvemment  of  the  United  States  and  with 
''prostituting  the  high  judicial  character  with  which  he  was 
invested  to  the  low  purpose  of  an  electioneering  partisan." 

Grave  as  the  offenses  charged  might  seem  in  the  eyes  of 
good  men,  zealous  for  the  dignity  of  the  bench  and  the  purity 
of  the  ermine,  they  were  not  offenses  for  which  one  could  be 
indicted  by  a  Grand  Jury.    Not  a  principle  of  common  law, 
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not  an  act  on  any  statate  book  could  reach  them.  How  then, 
argaed  his  counsel,  can  Judge  Chase  be  impeached  t  His  acts 
were  indeed  unwise,  in  bad  taste,  deeply  to  be  regretted.  But 
he  had  committed  no  high  crime.  He  had  been  guilty  of  no 
misdemeanor. 

To  this  the  Managers  of  the  prosecution  made  answer.  The 
difference,  they  said,  between  the  terms  crimes  and  misde- 
meanors as  used  in  the  laws  and  the  terms  high  crimes  and 
misdemeanors  as  used  in  the  Constitution  is  precisely  the  dif- 
ference between  indictment  and  impeachment.  The  mur- 
derer, the  forger,  the  common  thief  must  be  arrested,  then 
indicted  and  tried.  The  criminal  in  the  meaning  of  the  Con- 
stitution is  never  arrested.  No  process  issues  against  the 
body.  No  indictment  ever  sends  him  to  jail.  He  is  merely 
summoned  to  appear  at  the  bar  and  answer  the  charges 
against  him.  The  indicted  criminal,  again,  may  be  deprived 
of  his  life,  of  his  liberty,  nay,  even  of  his  property  by  heavy 
costs  and  fines.  The  impeached  criminal  can  be  deprived  of 
nothing  but  office  and  the  right  to  hold  office.  Does  not  this 
difference  in  the  way  of  trying  and  in  the  kind  of  punish- 
ment inflicted  mean  a  difference  in  the  nature  of  the  crimes  t 
Does  it  not  mean  that  where  an  indictment  lies  an  impeach- 
ment will  nott  A  judge  may  undoubtedly  be  indicted  for 
murder  t  Will  any  one  contend  that  he  may  be  impeached 
for  murder  t  Assuredly  not,  for  no  man  can  be  tried  twice 
for  the  same  offense.  Impeachment  then  lies  for  abuse  of 
power  done  by  an  officer  in  his  official  capacity,  by  a  judge 
on  the  bench,  by  the  Vice-President  in  his  seat;  indictment 
lies  for  acts  done  by  men  acting  as  men  and  not  as  officers. 

Joseph  Hopkinson,  who  opened  the  case  for  the  Judge, 
answered  this  as  follows:  The  difference  between  acts  im- 
peachable and  acts  indictable  is  simply  this:  every  act  im- 
peachable is  also  an  act  indictable;  but  every  indictable  act 
is  not  an  impeachable  act.  If  this  be  true  it  follows  that  a 
man  may  be  both  indicted  and  impeached  for  the  same  of- 
fense ;  that  he  may  in  the  language  of  the  Managers  be  tried 
twice  for  the  same  act.  And  so  he  may.  For  what  other 
meaning  can  be  given  to  those  words  of  the  Constitution  so 


200  -a:/.    AMERICAN  STATE  TRIALS. 

strangely  overlooked  by  the  Managers,  those  words  which 
follow  close  on  the  provision  for  imx>eachmenty  the  words 
"the  party  convicted  shall  nevertheless  be  liable  and  sabject 
to  indictment,  trial,  judgment  and  punishment  according  to 
law"t  Impeachment  then  is  no  bar  to  indictment  Indict- 
ment is  no  bar  to  impeachment.  The  same  man  may  suffer 
both  for  the  same  crime.  But  the  House  cannot  impeach  him 
for  an  act  for  which  a  Grand  Jury  could  not  indict  him.  To 
the  House  of  Bepresentatives,  it  is  true,  is  given  sole  power 
to  impeach.  So  also  to  Grand  Juries  is  given  sole  i>ower  to 
indict.  But  as  Grand  Juries  cannot  indict  for  what  is  not 
indictable,  so  the  House  of  Bepresentatives  cannot  impeach 
save  for  what  is  impeachable.  And  what  is  impeachable! 
Treason,  bribery,  and  ''other  high  crimes  and  misdemean- 
ors." The  meaning  of  this  is  clearly  "high,'*  not  petty  mis- 
demeanors. 

Luther  Martin  took  the  same  position  as  Hopkinson.  Har- 
per went  further;  narrowed  the  position  taken  by  his  col- 
leagues; maintained  that  impeachment  was  a  criminal  pros- 
ecution ;  that  it  must  be  founded  on  an  open  violation  of  law. 
After  explaining  his  doctrine  of  impeachment  Hopkinson 
took  up  the  first  article.  To  Philip  Barton  Key  were  given 
articles  two,  three  and  four.  Charles  Lee  took  up  the  fifth 
and  sixth.  Luther  Martin  followed,  restating  the  constitu- 
tional arguments  of  Hopkinson,  and  discussed  articles  two 
to  six  in  order.  Harper  then  dealt  with  the  seventh  and 
eighth  articles  and  closed  the  case  for  the  respondent.  On 
the  part  of  the  Managers,  Campbell,  Early  and  Rodney  each 
in  turn  went  over  every  article  save  the  fifth  and  sixth.  Nich- 
olson spoke  briefly  on  the  first,  second  and  third.  Clarke 
alone  touched  on  the  fifth  and  sixth  and  his  sx)eech  did  not 
take  up  ten  minutes  of  time.  John  Randolph  closed  for  the 
Managers. 

When  Randolph  had  finished  the  Court  fixed  the  first  of 
March  as  the  day  for  pronouncing  judgment.  At  that  lime 
the  Senate  chamber  was  crowded  to  its  utmost.  The  crimson 
benches  of  the  Senators,  the  green  benches  of  the  Repre- 
sentatives, the  women's  gallery,  the  boxes  where  the  wives  of 
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the  Secretaries  sat,  could  not  have  held  one  person  more. 
Not  a  Senator  was  absent.  Senator  Tracy,  of  Connecticut, 
was  brought  to  the  Capitol  in  a  coach  and  carried  to  his  seat 
that  he  might  vote. 

Shortly  after  noon  Vice-President  Aaron  Burr  took  the 
chair,  bade  the  Secretary  read  the  first  article  of  impeach- 
ment, and  announced  that  the  question  would  be  put  to  each 
member  on  each  article  separately  and  that  the  form  of  the 
question  would  be:  ''Is  Samuel  Chase  guilty  or  not  guilty 
of  a  high  crime  or  misdemeanor  as  chairged  in  the  article  just 
readt"  The  Secretary  then  proceeded  to  call  the  roll  and 
record  the  vote  on  Article  One.  As  this  was  first  in  order  so 
was  it  first  in  importance.  On  the  charges  it  contained  Ran- 
dolph had  moved  for  the  committee  to  look  into  the  behavior 
of  Judge  Chase ;  on  these  charges  the  impeachment  had  been 
based;  on  these  the  Managers  had  spent  the  most  care  and 
argument ;  and  if  on  these  Chase  could  not  be  convicted  there 
was  no  hope  of  convicting  him  at  all,  for  it  took  two-thirds  of 
the  Senators,  twenty-three  votes,  to  do  so.  Yet  when  the  last 
name  was  called  but  sixteen  Senators  answered  "Guilty."  On 
the  fifth  he  was  unanimously  acquitted.  On  the  eighth,  the 
charge  to  the  Baltimore  jury,  nineteen  pronounced  him  guilty. 
This  was  the  greatest  vote  the  Managers  obtained.-  As  soon  as 
it  was  recorded  Burr  rose,  looked  toward  the  box  in  which  the 
accused  sat,  pronounced  him  acquitted  and  bowed.  The 
Judge  bowed  in  return.  The  Court  adjourned  not  to  meet 
again,  and  the  great  trial  was  ended.* 

THE  TRIAL* 

Before  the  United  States  Senate,  Washington,  D,  C,  Janu- 
ary, 1805. 

Hon.  Aabon  Burr,'  Yice-Presidml, 

Presiding. 

*  This  narrative  is  taken  from  the  accoimt  of  the  Trial  given  in 
MeMaster's  Hist.  People  U.  S.,  Vol.  3. 

^Bibliography.  *'<Beport  of  the  Trial  of  the  Hon.  Samuel 
Chase,  one  of  the  Associate  Justices  of  the  Supreme  Court  of  the 
United  States,  before  the  High  Court  of  Impeachment,  eomposed 
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On  January  7,  1804,  the  House  o£  Representatives,  by  a  vote  of 
81  to  40,  passed  the  following  resolution:  That  a  committee  be 
appointed  to  inquire  into  the  official  conduct  of  Samuel  Chase,  one 
of  the  associate  justices  of  the  Supreme  Court  of  the  United  States, 
and  of  Richard  Peters,  district  judge  of  Pennsylvania,  and  to  re- 
port their  opinion,  whether  the  said  Samuel  Chase  and  Richard 
Peters,  or  ei&er  of  them,  have  so  acted  in  their  official  capacity,  as 
to  require  the  interposition  of  the  constitutional  power  of  this 
House.  And  a  committee  was  appointed  to  inquire  into  the  official 
conduct  of  the  two  judges.  On  March  12  the  committee  reported 
that  in  consequence  of  the  evidence  collected  by  them,  in  virtue  of 
the  powers  with  which  they  have  been  invested  by  the  House,  and 
which  is  hereunto  subjoined,  they  are  of  opinion: 

First — That  Samuel  Chase,  Esq.,  one  of  the  associate  judges  of 
the  Supreme  Court  of  the  United  States,  be  impeached  of  '^high 
crir^es  and  misdemeanors." 

This  report  was  adopted  by  the  House  by  a  vote  of  73  to  32,  and 
a  committee  appointed  of  which  John  Randolph  was  chairman,  to 
appear  at  the  bar  of  the  Senate,  to  impeach,  in  the  name  of  ^e 
House  of  Representatives,  Samuel  Chase,  of  high  crimes  and  mis- 
demeanors. On  December  4,  the  committee  reported  articles  of  im- 
peachment* which  were  adopted,  and  seven  members  of  the  House 
were  elected  as  managers  to  conduct  the  impeachment  on  behalf  of 
the  House. 

of  the  Senate  of  the  United  States,  for  charges  exhibited  against 
him  by  the  House  of  Representatives,  in  the  name  of  themselves, 
and  of  all  the  People  of  the  United  States  for  High  Crimes  and 
Misdemeanors,  supposed  to  have  been  by  him  committed,  with  the 
necessary  Documents  and  Official  Papers,  from  his  Impeachment  to 
final  Acquittal.  Taken  in  short  hand  by  Charles  Evans,  and  the 
arguments  of  Counsel  revised  by  them  from  his  manuscript  Bal- 
timore.   Printed  for  Samuel  Butler  and  George  Keating.    1805.'' 

^"Impeachment  of  Samuel  Chase,  Esq.,  one  of  the  Associate 
Justices  of  the  Supreme  Court  of  the  United  States,  with  the  Ar- 
ticles exhibited  against  him  by  the  House  of  Representatives;  in 
support  of  their  charges  for  High  Crimes  and  Misdemeanors  sup- 
posed to  have  been  committed  by  him,  with  his  Answer  and  Pleas. 
Likewise  the  Replication  of  the  House  of  Representatives.  Balti- 
more.   Printed  for  Keating^s  Book  Store.    1805." 

"Trial  of  Samuel  Chase,  an  Associate  Justice  of  the  Supreme 
Court  of  the  United  States,  impeadied  by  the  House  of  Representa- 
tive for  High  Crimes  and  Misdemeanors,  before  the  Senate  of  the 
United  States.  Taken  in  shorthand  by  Samuel  H.  Smith  and 
Thomas  Lloyd.    2  vols.,  8vo.    Washington  City,  1805." 

«  See  1  Am.  St.  Tr.  6. 

*  Article  I.  That  unmindful  of  the  solemn  duties  of  his  office, 
and  contrary  to  the  sacred  obligation  by  which  he  stood  bound  to 
discharge  them  "faithfully  and  impartially,  and  without  respect 
to  persona,"  the  said  Samuel  Chase,  on  the  trial  of  John  Fries 
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January  2,  1805. 

The  Senate  chamber  was  fitted  up  in  a  handsome  style  as  a 
court — and  laid  out  into  apartments  for  the  Senators,  the  House  of 
Representatives,  the  managers,  the  accused,  and  counsel — the  mem- 
charged  with  high  treason,  before  the  circuit  of  the  United  States, 
held  for  the  District  of  Pennsylvania,  in  the  city  of  Philadelphia, 
during  the  months  of  April  and  May,  one  thousand  eight  hundred, 
whereat  the  said  Samuel  Chase  presided,  did  in  his  judicial  capacity 
conduct  himself  in  a  manner  highly  arbitrary,  oppressive  and  un- 
just, viz.: 

1.  In  delivering  an  opinion,  in  writing,  on  the  question  of  the 
law,  on  the  construction  of  which  the  defense  of  the  accused  ma- 
terially depended,  tending  to  prejudice  the  minds  of  the  jury 
against  the  case  of  the  said  John  Fries,  the  prisoner,  before  coun- 
sel had  been  heard  in  his  defense; 

2.  In  restricting  the  counsel  for  the  said  Fries  from  recurring  to 
such  English  authorities  as  they  believed  apposite,  or  from  citing 
certain  statutes  of  the  United  States,  whidi  they  deemed  illus- 
trative of  the  positions,  upon  which  they  intended  to  rest  the  de- 
fense of  their  client: 

3.  In  debarring  the  prisoner  from  his  constitutional  privilege 
of  addressing  the  jury  (through  his  counsel)  on  the  law,  as  well 
as  on  the  fact,  which  was  to  determine  his  guilt,  or  innocence,  and 
at  the  same  time  endeavoring  to  wrest  from  the  jury  their  indis- 
putable right  to  hear  argument,  and  determine  upon  the  question 
of  law,  as  well  as  the  question  of  fact,  involved  in  the  verdict 
which  they  were  required  to  give: 

In  consequence  oi  which  irTeg[ular  conduct  of  the  said  Samuel 
Chase,  as  dangerous  to  our  liberties,  as  it  is  novel  to  our  laws  and 
usages,  the  said  John  Fries  was  deprived  of  the  right,  secured  to 
him  by  the  8th  article  amendatory  of  the  constitution,  and  was 
condemned  to  death  without  having  been  heard,  by  counsel,  in  his 
defense,  to  the  disgrace  of  the  character  of  the  American  bench,  in 
manifest  violation  of  law  and  justice,  and  in  open  contempt  of 
the  rights  of  juries,  on  which  ultimately  rest  the  liberty  and  safety 
of  the  American  people. 

Artide  IL  That,  prompted  by  a  similar  spirit  of  persecution 
and  injustice,  at  a  circuit  court  of  the  United  States,  held  at  Rich- 
mond, in  the  month  of  May,  one  thousand  eight  hundred,  for  the 
district  of  Virginia,  whereat  the  said  Samuel  Chase  presided,  and 
before  which  a  certain  James  Thompson  Callender  was  arraigned 
for  a  libel  on  John  Adams,  then  President  of  the  United  States, 
the  said  Samud  Chase,  with  intent  to  oppress,  and  procure  the 
conviction  of  the  said  Callender,  did  overrule  the  objections  of 
John  Basset,  one  of  the  jury,  who  wished  to  be  excused  frcmi  serv- 
ing on  the  said  trial  bemuse  he  had  made  up  his  mind  as  to  the 
publication  from  which  the  words,  charged  to  be  libellous,  in  the 
indictment,  were  extracted;  and  l^e  said  Basset  was  accordingly 
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bers  of  the  executive  departments,  besides  a  semi-cixetilar  gallery 
coDstmcted  within  the  area  of  the  chamber. 

On  the  right  and  left  of  the  President  of  the  Senate,  tiiere  are 
two  rows  of  benches,  wi1&  desks  in  front,  and  the  whole  front  and 

sworn,  and  did  serve  on  the  jury,  by  whose  verdict  the  prisoner 
was  subsequently  convicted* 

Article  III.  That,  with  intent  to  oppress  and  procure  the  con- 
viction of  the  prisoner,  the  evidence  of  John  Taylor,  a  material 
witness  on  behalf  of  the  aforesaid  Callender,  was  not  permitted 
by  the  said  Samuel  Chase  to  be  given  in,  on  pretense  that  the  said 
witness  could  not  prove  the  truth  of  the  whole  of  one  of  the 
charges,  contained  in  the  indictment,  although  the  said  charge  em- 
braced more  than  one  fact. 

Article  lY.  That  the  conduct  of  the  said  Samuel  Chase  was 
marked  during  the  whole  course  of  the  said  trial  by  manifest  in- 
justice, partiality  and  intemperance,  viz.: 

1.  In  compelling  the  prisoner's  counsel  to  reduce  to  writing,  and 
submit  to  the  inspection  of  the  court  for  their  admission,  or  re- 
jection, all  questions  which  the  said  counsel  meant  to  propound  to 
the  above  named  John  Taylor,  the  witness. 

2.  In  refusing  to  postpone  the  trial  although  an  affidavit  was 
regularly  filed,  stating  the  absence  of  material  witnesses  on  behalf 
of  the  accused;  and  although  it  was  manifest,  that,  with  the  ut- 
most diligence,  the  attendance  of  such  witnesses  could  ~*ot  have 
been  procured  at  that  term. 

3.  In  the  use  of  unusual,  rude  and  contemptuous  expressions  to- 
wards the  prisoner's  counsel,  and  in  falsely  insinuating  that  they 
wished  to  excite  the  public  fears  and  indignation,  and  to  produce 
that  insubordination  to  law,  to  which  the  conduct  of  the  judge 
did,  at  the  same  time,  manifestly  tend: 

4.  In  repeated  and  vexatious  interruptions  of  the  said  counsel, 
on  the  part  of  the  said  judge,  which,  at  length,  induced  them  to 
abandon  their  cause  and  their  client,  who  was  thereupon  convicted 
and  condemned  to  fine  and  imprisonment. 

5.  In  an  indecent  solicitude,  manifested  by  the  said  Samuel 
Chase,  for  the  conviction  of  the  accused,  unbecoming  even  a  public 
prosecutor,  but  highly  disgraceful  to  the  character  of  a  judge  as  it 
was  subversive  of  justice. 

Article  V.  And  whereas  it  is  provided  by  the  act  of  Congress 
passed  on  the  24th  day  of  September,  1789,  entitled  ^'An  act  to  es- 
tablish the  judicial  courts  of  the  United  States,'*  that  for  any  crime, 
or  offense  against  the  United  States,  the  offender  may  be  arrested, 
imprisoned,  or  bailed,  agreeably  to  the  usual  mode  of  process  in 
the  state  where  such  offender  may  be  found.  And  whereas  it  is 
provided  by  the  laws  of  Virginia,  that,  upon  presentment  by  any 
Grand  Jury  of  an  offense  not  capital,  the  court  shall  order  the  clerk 
to  issue  a  summons  against  the  person,  or  persons  offending,  to 
appear  and  answer  such  presentment  at  the  next  court;  yet  the 
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seats  oovered  wiik  crimson  doth;  so  that  the  Senators  front  the 
auditory. 

The  temporary  semi-eircular  gallery,  rvdiic^  consists  of  three 
ranges  of  benches,  is  elevated  on  pillars  and  the  whole  front  and 

said  Samuel  Chase  did  at  tho  conrt  aforesaid,  award  a  capias 
against  the  body  of  the  said  James  Thompson  CaLlender,  indicted 
for  an  offense  not  capital,  whereupon  the  said  Oallender  was  ar- 
rested and  committed  to  close  custody,  contrary  to  law  in  that  case 
made  and  provided. 

Article  YI.  And,  whereas,  it  is  provided  by  the  24th  section  of 
the  aforesaid  act,  entitled,  '^An  act  to  establish  the  judicial  courts 
of  the  United  States"  that  the  laws  of  the  several  states,  except 
where  the  constitution,  treaties,  or  statutes  of  the  United  States 
shall  otherwise  require  or  provide  shall  be  regarded  as  the  rules  of 
decision  in  trials  at  common  law  in  the  courts  of  the  United  States, 
in  cases  where  they  apply;  and,  whereas,  by  the  laws  of  Virginia 
it  is  provided,  that  in  cases  not  capital,  the  offender  shall  not  be 
held  to  answer  any  presentment  of  a  Grand  Jury  until  the  court 
next  succeeding  that  during  which  such  presentment  shall  be  made. 
Yet  the  said  Samuel  Chase,  with  intent  to  oppress  and  procure  the 
conviction  of  the  said  James  Thompson  Callender,  did,  at  the  court 
aforesaid,  rule  and  adjudge  the  said  Callender  to  trial  during  the 
term  at  which  he,  the  said  Callender,  was  presented  and  indicted, 
contrary  to  law  in  that  case  made  and  provided. 

Artide  YII.  That  at  the  circuit  court  of  the  United  States,  for 
the  district  of  Delaware,  held  at  New  Castle,  in  the  month  of  June, 
one  thousand  eight  hundred,  whereat  the  said  Samuel  Chase  pre- 
sided, the  said  Samuel  Chase,  disregarding  the  duties  of  his  office, 
did  descend  from  the  dignity  of  a  judge  and  stoop  to  the  level  of 
an  informer,  by  refusing  to  discharge  the  Grand  Jury,  although  en- 
treated by  several  of  the  said  jury  so  to  do;  and  after  the  said 
Grand  Jury  had  regularly  declared,  through  their  foreman,  that 
they  had  found  no  bills  of  indictment,  nor  had  any  presentments  to 
make,  by  observing  to  Uie  said  Grand  Jury,  that  he,  the  said  Samuel 
Chase,  understood  'Hhat  a  highly  seditious  temper  had  manifested 
itself  in  the  state  of  Delaware  among  a  certain  class  of  people  par- 
ticularly in  New  Castle  county,  and  more  especially  in  the  town  of 
Wilmington,  where  lived  a  most  seditious  printer,  unrestrained  by 
any  prindple  of  virtue,  and  regardless  of  social  order — that  the 
name  of  this  printer  was" — ^but  checking  himself  as  if  sensible  of 
the  indecorum  which  he  was  committing,  added — ''that  it  might  be 
assuming  too  much  to  mention  the  name  of  this  person,  but  it  be- 
comes your  duty,  gentlemen,  to  inquire  diligently  into  this  matter," 
or  words  to  that  effect;  and  that  with  intention  to  procure  the 
prosecution  of  the  printer  in  question,  the  said  Samuel  Chase  did, 
moreover,  authoritatively  enjoin  on  the  District  Attorney  of  tho 
Umted  States  the  necessity  of  procuring  a  file  of  the  papers  to 
which  he  alluded  (and  whidi  were  understood  to  be  those  published 
under  the  title  of  ''Mirror  of  the  Times  and  General  Advertiser") 
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seats  covered  with  green  doth.  In  this  gallery  ladies  are  aceom- 
modated,  and  they  assemble  in  numbers. 

On  the  floor,  beneath  this  temporary  gallery,  three  benehes,  ris- 
ing from  front  to  rear,  and  a]so  covered  with  green  doth,  are  oo- 

and  by  a  strict  examination  of  them  to  find  some  passage  which 
might  famish  the  groond  work  of  a  prosecution  against  the  printer 
of  the  said  paper,  thereby  degrading  his  high  judicial  functions,  and 
tending  to  impair  tiie  public  confidence  in,  and  respect  for,  the 
tribunals  of  justice,  so  essential  to  the  general  welfare. 

Article  Vlll.  And  whereas  mutual  respect  and  confidence  be- 
tween the  government  of  the  United  States  and  those  of  the  indi- 
vidual states,  and  between  the  people  and  those  governments,  re- 
spectively, are  highly  conductive  to  that  public  harmony,  without 
which  there  can  be  no  public  happiness,  yet  the  said  Samuel  Chase, 
disregarding  the  duties  and  dignity  of  his  judicial  character,  did 
at  a  circuit  court  for  the  district  of  Maryland,  held  at  Baltimore  in 
the  month  of  May,  one  thousand  eight  hundred  and  three,  pervert 
his  official  right  and  duty  to  address  the  Grand  Jury,  then  and 
there  assembled,  on  the  matters  coming  within  the  province  of  the 
said  jury,  for  the  purpose  of  delivering  to  the  said  Grand  Jury  an 
intemperate  and  inflammatory  political  hanangue,  with  intuit  to 
excite  the  fears  and  resentment  of  the  said  Grand  Jury,  and  of  the 
good  people  of  Maryland  against  their  state,  government  and  con- 
stitution, a  conduct  highly  censurable  in  any,  but  peculiarly  inde- 
cent and  unbecoming  in  a  judge  of  the  Supreme  Court  of  the 
United  States,  and  moreover  that  the  said  Samuel  Chase,  then  and 
there,  under  pretense  of  exercising  his  judicial  right  to  address  the 
said  Grand  Jury,  as  aforesaid,  did,  in  a  manner  highly  unwar- 
rantable, endeavor  to  exdte  the  odium  of  the  said  Grand  Jury, 
and  of  the  good  people  of  Maryland  against  tiie  government  of  Hbe 
United  States,  by  delivering  opinions,  which,  even  if  the  judicial 
authority  were  competent  to  their  expression,  on  a  suitable  occasion 
in  a  proper  manner,  were  at  that  time  and  as  delivered  by  him, 
highly  indecent,  extra-judicial  and  tending  to  prostitute  the  high 
judidal  character  with  which  he  was  invested  to  the  low  purpose 
of  an  electioneering  partisan. 

And  the  House  of  Representatives,  by  protestation,  saving  to 
themselves  the  liberty  of  exhibiting  at  any  time  hereafter,  any 
further  articles  or  other  accusation,  or  impeachment  against  the 
said  Samud  Chase,  and  also  of  replying  to  his  answers  whidi  he 
shall  make  unto  the  said  articles,  or  any  of  them,  and  of  offering 
proof  to  all  and  every  of  the  aforesaid  articles,  and  to  all  and 
every  other  articles,  impeachment,  or  accusation,  which  shall  be  ex- 
hibited by  them,  as  the  case  shall  require,  do  demand  that  the  said 
Samuel  Chase  may  be  put  to  answer  the  said  crimes  and  misde- 
meanors, and  that  such  proceedings,  examinati<His,  trials  and  judg- 
ments may  be  thereupon  had  and  given,  as  are  agneable  to  law  and 
justice. 
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eapied  by  the  membeis  of  the  House  of  Representatives — on  the 
right  18  a  box  for  the  members  of  l^e  executive  department^  foreign 
ministers,  etc 

In  front  of  the  members  of  the  House  of  Representatives  are 
two  boxes  of  two  rows  of  seats — ^that  facing  the  President's  right, 
is  occupied  by  the  managers — ^that  on  the  other  side  of  the  bar  for 
the  accused  and  his  counsel — these  boxes  are  covered  with  blue 
cloth. 

Judge  Chase  asked  for  a  continuance  of  the  trial — ^that  he  be 
given  until  the  first  day  of  the  next  session  (December)  to  put  in 
his  answer  and  prepare  himself  with  counsel  for  his  trial. 

The  Senate,  21  to  9,  ordered  that  Februaiy  4  be  the  day  for 
receiving  the  respondent's  answer  and  proceedihg  to  the  triaL 

Februaty  4, 

The  CoiTHT  of  Impeachkekt  assembled  today.  Preceded  by  the 
Vice-President,  the  Senators  entered  and  took  their  seats,  followed 
by  the  Speaker  of  the  House  of  Representatives,  the  managers  and 
members. 

The  Vice-Presidekt  directed  the  crier  to  open  the  court  and 
Samuel  Chase  to  be  called. 

Judge  Chase  advanced  to  the  bar,  followed  by  his  counsel,  the 
president  addressed  him,  informing  him  that  the  time  which  the 
Senate  had  granted  to  prepare  for  his  defense  was  now  expired, 
and  he  desired  to  know  if  he  was  prepared  to  answer  to  the  (barges 
prefened  against  him  by  the  House  of  Representatives. 

Judge  Chase  replied  that  the  time  allowed  him  for  putting  in  his 
answer  was  not  as  much  as  he  wished,  and  that  his  answer  was  not 
so  complete  as  he  had  desired. 

John  Randolph,  ^Joseph  H.  Nicholson,^  Caesar  A,  Rod- 
ney,^ Peter  Early,''  Oeorge  W.  CampbeU,^  Christopher  Clarke,^ 
Managers  for  the  Prosecution. 

*  Randolph,  John.  (1773-1830.)  Bom  Chesterfield,  Va.;  rep- 
resentative from  Virginia  in  the  Sixth,  Fourteenth,  Sixteenth,  Sev* 
enteenth,  Eighteenth  and  Twentieth  Congresses;  member  Constitu* 
tional  Convention,  1823;  United  Statep  Senator,  1825;  Minister  to 
Russia,  1825-1827.  Is  popularly  known  as  ^John  Randolph  of 
Roanoke.^'  He  fought  an  historical  duel  with  Henry  Clay.  Died 
in  Philadelphia. 

'^Nicholson,  Joseph  Hopper.  (1770-1817.)  Bom  and  died  in 
Maryland,  representative  in  Congress,  1796-1806;  chief  judge  of 
the  Maryland  Circuit  Court  and  a  judge  of  the  Maryland  Court  of 
Appeals. 

•Rodney,  Caesab  Augustus.  (1772-1824.)  Bom  Dover,  Dd.; 
son  of  one  of  l^e  signers  of  the  Declaration  of  Independence; 
representative  from  Delaware  in  the  ESighth  and  Seventeenth  Con- 
gresses (1803-1805,  1821-1823) ;  United  States  Senator,  1823;  At- 
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Luther  Martin,^^  Joseph  Hopkinson,^^  Robert  O.  Harper,^^ 
Charles  Lee,"  and  Philip  B,  Key,^*  for  the  Respondent. 

torney  General  of  the  United  States,  1807-1811 ;  Minister  to  BnenoB 
Ayres,  where  he  died. 

^  Early,  Peter.  (1773-1817.)  Bom  Madison  Co.,  Va.;  re- 
moved to  Georgia  at  an  early  age;  graduated  Princeton,  1792; 
studied  law  in  Philadelphia  and  b^an  practice  in  Georgia;  elected 
to  Sev^itii  Congress  to  fill  a  vacancy;  re-elected  to  Eighth  and 
Ninth,  and  served  January  10,  1803,  to  March  3,  1807;  judge  of 
Ocmulgee  district  four  years,  governor  of  Georgia,  1813-1815; 
state  senator  at  time  of  his  death,  which  occurred  near  Greensboro, 
Greene  Co.,  Ga.  See  Knight,  L.  L.  Georgia's  Landmarks,  1913,  I, 
526.  '  Georgia,  comprising  sketches  of  counties,  towns,  eto.,  1906. 

^Campbell,  George  Washington.  (1768-1848.)  Graduated 
Princeton,  1794;  commenced  practice  of  law  in  Nashville,  Tenn.; 
elected  as  Democrat  to  Eighth,  Ninth  and  Tenth  Congress  (March 
4,  1803-March  3,  1809),  serving  as  chairman  of  Ways  and  Means 
Committee  during  last  term;  United  States  Senator  October  8,  1811, 
to  February  11,  1814,  and  again  December  4,  1815,  to  April,  1818; 
Secretary  of  Treasury  under  President  Madison  in  1814;  minister 
to  Russia,  1818-1821;  member  of  French  Claims  Conomission,  1831; 
judge  of  Supreme  Court  of  Errors  and  Appeals  of  Tennessee;  died 
Nashville.    See  Wooldridge,  Hist,  of  Nashville,  Tenn. 

•Clarke,  Christopher.  (1767-1828.)  Bom  Albermarle  Co., 
Va.;  several  times  a  member  of  state  legislature;  elected  as  a  Jef« 
fersonian  Democrat  to  Eighth  Congress  to  fill  a  vacancy;  re-elected 
to  Ninth  Congress  and  served  from  Nov.  5,  1804  to  July  1,  1806, 
when  he  resigned;  died  near  New  London,  Va. 

"  See  1  Am.  St.  Tr.    73. 

"  See  7  Am.  St.  Tr.    678. 

**  Harper,  Robert  Goodlob.  (1765-1825.)  Bom  near  Freder- 
icksburg, Va.;  removed  at  an  early  age  to  South  Carolina;  at  15 
joined  S.  C.  volunteer  militia  and  served  for  a  time  under  Gen. 
Greene;  graduated  Princeton,  1785;  admitted  to  bar,  1786;  mem- 
ber S.  C.  Legislature;  elected  from  Maryland  to  Third  Congress  to 
fill  a  vacancy;  re-elected  to  Fourth,  Fifth  and  Sixth  and  served 
February  9,  1795,  to  March  3,  1801;  an  ardent  Federalist  and 
recognized  leader  of  his  party  in  the  House,  1799-1801.  Settled  in 
Baltimore,  1801;  married  daughter  of  Charles  Carroll,  of  CarroU- 
ton,  and  became  one  of  leading  lawyers  of  country;  served  as 
major-general  of  militia  in  war  of  1812;  elected  to  United  States 
Senate  for  term  beginning  March  4,  1815;  resigned  January,  1816, 
to  become  candidate  for  vice-presidential  nomination,  wiiich  he 
failed  to  leoeive.  One  of  the  chief  promoters  of  scheme  for  coloniz* 
ing  free  negroes  in  Africa,  wiiich  resulted  in  the  founding  of  Li- 
beria. His  "Observations  on  the  Dispute  Between  the  United 
States  and  France''  (1797)  attained  celebrity.    A  coUeetion  of  his 
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Proclamation  was  made  that  Samuel  Chase  appear  or  that 
default  would  be  recorded.  Jiidge  Chase  appeared  accord- 
ingly. 

Yicb-Pbesident  Burr  informed  him  that  having  been  sum- 
moned to  answer  the  articles  of  impeachment  exhibited 
against  him  by  the  House  of  Bepresentatives  the  Senate  was 
ready  to  receive  any  answer  he  had  to  make.  . 

The  articles  of  impeachment  were  eight  in  number. 

1.  Misconduct  on  the  trial  of  John  Fries  (ante,  p.  146) , 
(1)  in  delivering  an  opinion  on  a  question  of  law  before 
counsel  had  been  heard  in  his  defense;  (2)  in  restricting  the 
counsel  from  referring  to  English  authorities  or  citing  United 
States  statutes;  (3)  in  debarring  the  prisoner  from  address- 
ing the  jury  (through  his  counsel)  on  questions  of  laiw. 

2.  ]U3sconduct  on  the  trial  of  James  T.  CaUender  (see  10 
Am.  St.  Tr.  813)  in  refusing  to  overrule  the  objections  of  John 
Basset  to  serve  on  the  jury. 

3.  Misconduct  on  the  trial  of  James  T.  CaUender  in  refus- 
ing to  permit  John  Taylor  to  be  examined  as  to  witness. 

4.  Bude,  contemptuous  and  indecent  conduct  during  the 

letters,  addresses,  etc.,  was  published  under  title:     Select  Works  of 
Robert  Goodloe  Harper  (Baltimore,  1814). 

i*Lee,  Chables.  (1785-1815.)  Bom  Leesylvania,  Fauquier  Co., 
Va.;  graduated  College  of  New  Jersey  (A.  B.  1775,  A.  M.  1778); 
studied  law  in  Philadelphia  in  the  office  of  Jared  Ingersoll;  prac- 
ticed law  in  Westmoreland  Co.,  Ya.,  and  was  for  several  terms  a 
representative  in  the  Virginia  assembly;  delegate  to  the  Conti- 
nental Congress;  after  adoption  of  Constitution  held  position  of 
naval  officer  of  Potomac  district  xmtil  appointed  Attorney-General 
by  President  Washington,  December  10,  1795;  served  as  Attorney- 
General  until  1801.  President  Jefferson  offered  him  chief  justice- 
ship of  Supreme  Court,  which  he  declined;  died  Fauquier  Co.,  Ya. 

^*Kbt,  Philip  Barton.  (1757-1815.)  Bom  Cecil  Co.,  Md.; 
educated  in  England;  served  in  British  army  during  Revolution, 
becoming  captain  in  1782;  taken  prisoner,  lie  was  released  on 
parole  and  returned  to  England,  retiring  on  half  pay  after  peace 
was  made;  returned  to  Maryland,  1785,  and  won  high  rank  as  a 
lawyer;  several  times  member  Maryland  House  of  Representatives; 
loci^d  in  Annapolis,  1790;  removed  to  Georgetown,  D.  C,  1801; 
elected  as  a  Federalist  to  Tenth,  Eleventh  and  Twelfth  Congresses 
(March  4,  1807-March  3,  1813),  having,  in  1807,  formally  re- 
nounced fdl  claim  on  tiie  British  government;  died  at  Georgetown, 
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trial  of  James  T.  Callender  (1)  in  compelling  his  counsel  to 
reduce  to  'writing  the  questions  they  decided  to  ask  a  wit- 
ness— ^Taylor;  (2)  in  refusing  to  postpone  the  trial  on  ac- 
count of  the  absence  of  material  witnesses;  (3)  in  using  rude 
and  contemptuous  expressions  to  Callender's  counsel;  (4) 
in  vexatious  interruptions  of  counsel  causing  them  to  with- 
draw from  defense;  (5)  in  indecent  solicitude  for  the  convic- 
tion of  the  accused. 

5.  Misconduct  in  issuing  a  bench  warrant  instead  of  a  sum- 
mons in  said  trial. 

6.  Misconduct  in  refusing  a  continuance  of  said  trial. 

7.  Misconduct  in  charging  the  Grand  Jury  and  refusing 
to  discharge  them  at  Newcastle,  Delaware,  in  June,  1800. 

8.  Misconduct  in  charging  the  jury  at  Baltimore,  Mary- 
land, in  May,  1803. 

Judge  Chase  read  the  introductory  part  of  his  answer,  he 
then  handed  it  to  Mr.  Harper  who  continued  to  read  until 
two  o'clock,  when  Mr,  Hopkinson  continued  the  reading  to 
four  o'clock,  then  Mr.  Harper  continued  for  about  half  an 
hour;  the  Judge  himself  read  the  closing  part. 

As  to  Article  1  (1),  the  respondent  pleaded  that  at  the 
trial  of  tJie  Western  Insurgents  in  March,  1795,  before  Judges 
Paterson  and  Peters  (see  post,  pp.  631,  644),  the  question  as 
to  whether  resisting  by  force  the  execution  of  a  law  of  the 
United  States  was  treason  had  been  decided  in  the  affirma- 
tive by  those  judges  after  argument  by  counsel,  among  them 
William  Lewis,  who  was  counsel  for  Fries;  that  on  the  first 
trial  of  Pries  before  Judges  Iredell  and  Peters,  the  same  ques- 
tion was  argued  by  William  Lewis  and  Alexander  J.  Dallas 
,and  was  decided  against  them  by  the  judge  (see  ante,  p.  1) ; 
that  the  prisoner  Fries  having  been  granted  a  new  trial,  the 
second  hearing  came  before  the  respondent  and  Judge  Peters ; 
that  he  thought  it  proper  to  save  time  to  draw  up  an  opinion 
on  this  settled  point  which  he  submitted  to  Judge  Peters  who 
sat  with  him  and  who  concurred;  and  gave  copies  of  that 
opinion  which  followed  the  law  laid  down  by  the  previous 
judges  to  the  Counsel  for  the  prisoner    (see   11  Am.   St. 
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Tr.  1).  If  the  opinion  was  erroneous  was  he  more  censurable 
than  the  eminent  judges  who  had  given  it  and  whose  views 
he  followed?  If  the  opinion  was  correct  what  harm  was 
doner" 

13  'In  the  first  of  these  (Northampton)  trials,  that  of  Vigol,  the 
defense  of  the  prisoner  iras  conducted  by  very  able  counsel^  one  of 
whom,  William  Lewis,  Esq.,  is  the  same  person  who  appeared  as 
counsel  for  John  P^es,  in  the  trial  now  under  consideration.  Neither 
that  learned  gentleman,  nor  his  able  colleague,  then  thought  proper 
to  raise  the  question  of  kw,  Svhether  resisting  and  preventing  by 
armed  force,  the  execution  of  a  particular  law  of  the  United  States, 
be  a  'levying  of  war  against  the  United  States,'  according  to  the 
true  meaning  of  the  constitution?  although  a  decision  of  this  ques- 
tion in  the  negative,  must  have  acquitted  the  prisoner.  But  in  the 
next  trial,  that  of  Mitchell,  this  question  was  raised  on  the  part  of 
the  prisoner,  and  was  very  fully  and  ably  discussed  by  his  counsel; 
and  it  was  solemnly  determined  by  the  court,  both  the  judges  con- 
curring, 'that  to  resist  or  prevent  by  armed  force,  the  execution  of 
a  particular  law  of  the  United  States,  is  a  levying  of  war  against 
the  United  States,  and  consequently  is  treason,  within  the  true 
meaning  of  the  constitution.'  The  decision,  according  to  the  best 
established  principles  of  our  jurisprudence,  became  a  precedent 
for  all  courts  of  equal  or  inferior  jurisdiction;  a  precedent  which, 
although  not  absolutely  obligatory,  ought  to  be  viewed  with  very 
great  respect,  especially  by  the  court  in  which  it  was  made,  and 
ought  never  to  be  departed  from,  but  on  the  fullest  and  clearest 
conviction  of  its  incorrectness. 

'In  the  first  Pries  trial  before  Judges  Iredell  and  Peters,  which 
was  conducted  with  great  solemnity,  and  occupied  nine  days,  the 
prisoner  was  assisted  by  William  Lewis,  and  Alexander  James  Dal- 
las, £s<]^,  two  very  able  and  eminent  counsellors;  the  former  of 
whom,  William  Lewis,  is  the  person  who  assisted  as  above-men- 
tioned, in  conducting  the  defense  of  Vigol,  on  a  similar  indict- 
ment. These  gentlemen,  finding  that  the  facts  alleged  were  fully 
and  undeniably  proved,  by  a  very  minute  and  elaborate  examina- 
tion of  witnesses,  thought  proper  to  rest  the  case  of  the  prisoner, 
on  the  question  of  law  which  had  been  determined  in  the  cases  of 
Vigol  and  Mitchell  above  mentioned,  and  had  then  been  acquiesced 
in,  but  which  they  thought  proper  again  to  raise.  They  contended, 
'that  to  resist  by  force  of  arms  a  particular  law  of  the  United 
States  does  not  amount  to  levying  war  against  the  United  States, 
within  the  true  meaning  of  the  constitution,  and  therefore  it  is  not 
treason,  but  a  riot  only.'  This  question  they  argued  at  great  length, 
and  with  all  the^  force  of  their  learning  and  genius ;  and  after  a 
very  full  discussion  at  the  bar,  and  the  most  mature  deliberation 
by  the  court,  the  learned  and  excellent  judge  who  then  presided, 
and  who  was  no  less  distinguished  by  his  humanity  and  tenderness 
towards  persons  tried  before  <him;  tlutn  by  his  extensive  knowledge 
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As  to  Article  1  (2)  the  respondent  pleaded  that  he  had 
ruled  that  EngUsh  decisions  in  the  law  of  treason  before  the 

and  great  talents  as  a  lawyer,  pronounced  the  opinion  of  himself 
and  his  colleague,  Hhat  to  resist  or  prevent  by  force,  liie  execution 
of  a  particular  law  of  the  United  States,  does  amount  to  levying 
war  against  them,  within  the  true  meaning  of  the  constitution,  and 
does  ^erefore  constitute  the  crime  of  treason,'  l^ereby  adding  the 
weight  of  another  and  more  solenm  decision,  to  the  precedent 
which  had  been  establkthed  in  the  above  mentioned  cases  of  Vigol 
and  MitcheL 

^nder  this  opinion  of  the  court  on  the  question  of  law,  the  jury, 
having  no  doubt  as  to  the  facts,  found  the  said  John  Fries  guilty  of 
treason,  on  the  above  mentioned  indictments  But  a  new  trial  was 
granted  by  the  court,  not  by  reason  of  any  doubt  as  to  the  correct- 
ness of  the  decision  on  the  question  of  law,  but  solely  on  ^e 
ground,  as  this  respondent  hath  understood  and  believes,  that  one 
of  the  jurors  of  the  petit  jury,  after  he  was  summoned,  but  before 
he  was  sworn  on  the  trial,  had  made  some  declaration  unfavorable 
to  the  prisoner. 

'In  the  second  trial  of  William  Lewis  and  Alexander  James  Dal- 
las, Esqs.,  the  same  persons  who  had  conducted  his  defense  at  his 
former  trial  were  again  at  his  request  assigned  by  the  court  as  his 
counsel.    On  Ihis  tnal  the  respondent  'was  the  presiding  judge. 

''After  this  indictment  was  found  by  'the  Gband  Jury,  this  re- 
spondent considered  it  with  greai  care  and  deliberation,  and  find- 
ing, from  the  three  overt  acts  of  treason  whieh  it  charged,  that  the 
question  of  law  arising  upon  it,  was  the  same  question  which  had 
already  been  decided  twice  in  the  same  court,  on  solemn  argument 
and  deliberation,  and  one  in  that  very  case,  he  considered  tiie  law 
as  settled  by  those  decisions,  with  the  correctness  of  which  on  full 
consideration  he  was  entirely  satisfied;  and  by  the  authority  of 
which  he  should  have  deemed  himself  bound,  even  had  he  regarded 
the  question  as  doubtful  in  itself.  They  are  moreover  in  perfect 
conformity  with  the  uniform  tenor  of  decisions  in  the  courts  of 
England  and  Great  Britain,  from  the  revolution  in  1668,  to  the 
present  time,  whieh  in  his  opinion,  added  greatly  to  their  weight 
and  authority. 

"And  surely,  we  need  not  urge  to  this  honorable  court,  the  cor- 
rectness, the  importance,  and  the  absolute  necessity  of  adhering  to 
principles  of  law  once  established,  and  of  considering  the  law  as 
finally  settled,  after  repeated  and  solemn  decisions  by  courts  of 
competent  jurisdiction.  A  contrary  principle  would  unsettle  the 
basis  of  our  whole  system  of  jurisprudence,  hitherto  our  safeguard 
and  our  boast;  would  reduce  the  law  of  the  land  and  subject  ^e 
rights  of  the  citizen,  to  the  arbitrary  will,  the  passions  or  the 
caprice  of  the  judge  in  each  particular  case;  and  would  substitute 
the  varying  opinions  of  various  men,  instead  of  that  fixed,  per- 
manent rule,  in  which  the  very  essence  of  the  law  consists.  If  this 
respondent  erred  in  regarding  this  point  as  settled,  by  the  repeated 
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Bevolution  of  1688  should  not  be  read  to  the  jury.  In  his 
opinion  they  were  not  the  law  in  the  United  States  and  would 

and  solemn  adjndioations  of  Jiis  predeoasois,  in  the  same  ooort  and 
in  the  same  ease;  if  he  erred  in  supposing,  that  a  prineiple  estah- 
lidied  by  two  solenm  decisions,  was  obligatory  upon  him,  sitting  in 
the  same  oourt  where  those  decisions  had  been  made;  if  he  erred  in 
believing  tiiat  it  would  be  the  highest  presumption  in  him,  to  set  up 
his  opinion  and  judgment  over  that  of  his  colleague,  who  had  twice 
decided  tiie  same  question,  and  of  two  of  his  predecessors,  who 
justly  rank  among  the  ablest  judges  that  have  ever  adorned  a 
court;  if  in  all  this  he  erred,  it  is  an  error  of  which  he  cannot  be 
ashamed,  and  which  he  trusts  will  not  be  deemed  criminal  in  the 
eyes  of  this  honorable  court,  of  his  country,  or  of  that  posterity 
hy  which  he,  his  accusers  and  his  judges,  must  one  day  be  judged. 

'^nder  the  influence  of  these  considerations,  th£»  respondent 
drew  up  an  opinion  on  the  law,  arising  from  the  overt  acts  stated 
in  the  said  indictment,  which  wbs  con&rmable  to  the  decisions  be- 
fore given  as  above  mentioned,  and  which  he  sent  to  his  colleague 
the  said  Ridiard  Peters,  for  ins  consideration*  That  gentleman  re- 
turned it  to  this  respondent,  with  some  amendments  aJSecting  the 
form  only^  but  not  in  any  manner  touching  the  substance. 

'^The  opmion  thus  agreed  to,  this  respondent  thought  it  proper  to 
communicate  to  the  prisoner's  counsel — several  reasons  concurred 
in  favor  of  'this  communication. 

'Qn  the  first  place>  this  respondent  considered  ^iiTM^li*  and  l^e 
court,  as  bound  by  the  authority  of  the  former  decisions;  especially 
the  last  of  them,  which  was  on  the  same  case.  He  considered  the 
law  as  settled,  and  had  every  reason  to  believe  that  his  colleague 
viewed  it  in  same  light.  It  was  not  suggested  or  understood,  ^t 
any  new  evidence  was  to  be  offered;  and  he  knefw  that  if  any  should 
be  <^ered  which  could  vary  the  case,  it  would  render  wholly  in- 
applicable both  the  opinion  and  the  former  decisions  on  which  it 
was  founded.  And  he  could  not  and  did  not  suppose  that  the 
prisoners  counsel  would  be  desirous  of  wasting  very  precious  time 
in  addressing  fto  the  court  a  useless  argument  on  a  point  whidi 
that  court  hdd  itself  precluded  from  deciding  in  their  favor.  He 
therefore  conceived  that  it  ^w\>uld  be  rendering  the  counsel  a  service 
and  a  favor,  to  apprise  them  beforehand  of  the  view  which  the 
eonrt  had  taken  of  ihe  subject;  so  as  to  let  them  see  in  time  the 
necessity  of  endeavoring  to  produce  new  testimony  which  might 
vary  the  case,  and  take  it  out  of  the  authority  of  former  decisions. 

^Secondly.  There  were  more  than  one  hundred  civil  causes  then 
depending  in  the  said  court,  as  appears  by  the  exhibit  marked  No. 
1,  which  this  respondent  prays  may  be  taken  as  part  of  this,  his 
answer.  Many  oi  those  causes  had  already  been  subjected  to  great 
delay,  and  it  was  the  peculiar  duty  of  this  respondent,  as  presiding 
judge,  to  take  care,  that  as  little  tune  as  possible  shotdd  be  unneces- 
sarily consumed^  and  that  every  convenient  and  proper  dispatch 
should  be  given  to  the  business  of  the  citizens.     He  did  bdieve 
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if  read  to  them  simply  mislead  the  jury.  The  Senate  is  not 
a  court  of  appeal  to  rule  on  the  correctness  of  his  opinion  but 

that  an  early  oommunication  of  the  court's  opinion  might  tend  to 
the  saving  of  time,  ^and  consequently  to  the  dispatch  of  business. 

"Thirdly.  As  the  court  held  itsdf  bound  by  the  former  decisions, 
and  could  not,  therefore,  alter  its  opinion  in  consequence  of  any 
argument;  and  as  it  was  the  duty  of  the  court  to  charge  Ihe  jury 
on  the  law,  in  all  cases  submitted  to  their  consideraition,  he  inew 
that  this  opinion  must  not  only  be  made  known  at  some  period  or 
other  of  the  trial,  but  must  at  the  end  of  the  trial  be  expressly  de- 
livered to  the  jury  by  him,  in  a  charge  from  the  bench ;  and  he 
could  not  suppose  and  cannot  yet  imagine,  that  an  opinion,  which 
was  to  be  thus  solemnly  given  in  charge  to  the  jury  at  the  close  of 
the  trizd,  could'  make  any  additional  impression  on  their  minds, 
£rom  the  circumstance  of  its  being  intimated  to  the  counsel  before 
the  trial  began,  in  the  hearing  of  those  who  might  be  afterwards 
sworn  on  the  jury. 

''And  lastly,  it  was  then  his  opinion,  and  still  is,  that  it  is  tiie 
duty  of  every  court  of  this  country,  and  was  his  duty  on  the  trial 
now  under  consideration,  to  guard  the  jury  against  erroneous  im- 
pressions respecting  the  larws  of  the  land.  He  well  knows,  that  it 
is  the  right  of  juries  in  criminal  cases  to  give  a  general  verdict  of 
acquittal,  which  cannot  be  set  aside  on  account  of  its  being  contrary 
to  law,  and  that  hence  results  the  power  of  juries  to  decide  on  the 
law  as  well  as  on  the  facts  in  all  criminal  cases.  This  power  he 
holds  to  be  a  sacred  part  of  our  legal  privileges,  whidh  he  never 
attempted  and  never  will  attempt,  to  abridge  or  to  obstruct.  But 
he  also  knows  that  in  the  exercise  of  this  power,  it  is  the  duty  of 
ihe  jury  to  govern  themselves  by  the  lafvra  of  the  land,  over  Ti^ch 
they  have  no  dispensing  power;  and  their  right  to  expect  and  re- 
ceive from  our  court,  all  the  assistance  which  it  can  give,  for  rightly 
understanding  the  law.  To  withhold  this  assistance,  in  any  man- 
ner whatever,  to  forbear  to  give  it  in  <that  way,  which  may  be 
most  effectual  for  preserving  the  jury  from  error  and  mistake, 
would  be  an  abandonment  or  forgetfulness  of  duty  which  no  judge 
could  justify  to  his  conscience  or  to  the  laws.  In  this  case,  &ere- 
fore,  ^here  the  question  of  law  arising  on  the  indictment  had  been 
finally  settled  by  authoritative  decisions,  it  was  the  duty  of  the 
court,  and  especially  on  this  respondent  as  presiding  judge,  early 
to  apprise  the  counsel  and  the  jury  of  these  decisions  and  their 
effect,  so  as  to  save  the  former  from  the  danger  of  making  an  im- 
proper attempt,  to  mislead  the  jury  in  a  matter  of  law,  and  the 
jury  from  having  their  minds  preoccupied  by  erroneous  impres- 
sions. 

"It  was  for  these  reasons  that  on  the  22nd  day  of  April,  1800, 
when  the  said  John  Fries  was  brought  into  court,  and  placed  in  the 
prisoner's  box  for  trial,  but  before  the  petit  jury  was  impanelled 
to  try  him,  this  respondent  informed  the  above  mentioned  William 
Lewis,  one  of  his  counsel,  the  aforesaid  Alexander  James  Dallas 
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only  for  the  purity  of  his  motives  in  deKvering  that  opinion. 
The  respondent  denies  that  he  prevented  any  act  of  Congress 

not  being  then  in  court,  that  the  court  ihad  deliberately  considered 
the  indictment  against  John  Pries  for  treason,  and  the  three  several 
overt  acts  of  treason  stated  therein.  That  the  crime  of  treason  was 
defined  by  the  constitution  of  the  United  States;  that  as  the  Fed- 
eral legislature  had  the  power  to  make,  alter  or  repeal  laws,  so  the 
judiciary  only  had  the  porw>er,  that  it  was  their  duty  to  dteclare,  ex- 
pound and  interpret  the  constitution  ^md  laws  of  the  United  States. 
That  it  was  the  duty  of  the  court,  in  all  criminal  cases,  to  state  to 
the  petit  jury,  their  opinion  of  tiie  law  arising  on  the  facts;  but 
the  jury  in  all  criminal  cases  were  to  decide  both  the  law  and  the 
facts,  on  a  consideration  of  the  whole  ease.  That  there  must  be 
some  constructive  exposition  of  the  terms  used  in  the  constitution, 
'levying  war  against  the  United  States;'  that  the  question,  what 
acts  amounted  to  levying  war  against  the  United  States,  or  the 
government  thereof,  was  a  question  of  law<,  and  had  been  decided 
by  Judges  Patterson  and  Peters  in  the  cases  of  Vigol  and  Mitchdl, 
and  by  Judges  Iredell  and  Peters  in  the  case  of  John  Fries,  pris- 
oner at  the  bar  in  April,  1799.  That  Judge  Peters  remained  of  the 
same  opinion,  which  he  had  twice  before  delivered,  and  'he,  this 
respondent,  on  long  and  great  consideration,  concurred  in  the 
opinion  of  Judges  Patterson,  Iredell  and  Peters;  that  to  prevent 
unnecessary  delay,  and  to  save  time  on  the  trial  of  John  Fries,  and 
to  prevent  a  delay  of  justice,  in  the  great  number  of  civil  causes 
depending  on  trial  at  that  term,  the  court  had  drawn  up  in  writing, 
their  opinion  of  the  law,  arising  on  the  overt  acts,  stated  in  the  in- 
dictment against  John  Fries;  and  had  directed  David  Caldwell 
their  clerk,  to  make  out  three  copies  of  their  opinion,  one  to  be 
delivered  to  the  attorney  of  the  district,  one  to  the  counsel  for  the 
prisoner,  and  one  to  the  petit  jury,  after  they  should  have  been 
mipanelled  and  heard  the  indictment  read  to  them  by  >the  clerk,  and 
after  the  district  attorney  slhould  have  stated  to  them  the  law  on 
the  overt  acts  alleged  in  the  indictment  as  it  appeared  to  him. 

''Upon  these  observations  this  respondent  delivered  one  of  the 
above-mentioned  copies  to  the  aforesaid  William  Lewis,  then  at- 
tending as  one  of  the  prisoner's  counsel,  who  read  part  of  it,  and 
then  laid  it  down  on  the  table  before  him.  Some  observations  were 
then  made  on  the  subject,  by  him  and  the  above-mentioned  Alex- 
ander James  Dallas,  who  had  then  come  into  court;  but  iWs  re- 
spondent doth  not  now  recollect  those  observations,  and  cannot  un* 
dertake  to  state  them  accurately. 

"And  this  respondent  further  saith,  that  the  paper  marked  ex- 
hibit No.  2,  and  herewith  exhibited,  which  he  prays  leave  to  make 
part  of  this  his  answer,  is  a  true  copy  of  the  original  opinion, 
drawn  up  by  him  and  concurred  in  by  the  said  Richard  Peters,  as 
above  set  forth,  which  original  opinion  is  now  in  ^he  possession  of 
this  respondent,  ready  to  be  produced  to  this  honorable  court.    He 
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from  being  cited  to  the  Court  or  read  to  the  jury.  He  was 
of  opinion  that  the  Sedition  Act  was  not  relevant  on  a  trial 

may  have  erred  in  forming  this  opinion,  and  in  the  time  and  man- 
ner of  making  it  known  to  the  oonssel  for  the  prisoner.  If  he 
erred  in  forming  it,  he  erred  in  common  with  his  oolleagae  and 
iwith  two  of  his  predecessors;  and  he  presmnes  to  hope  that  an 
error  which  has  never  been  deemed  criminal  in  them,  will  xK)t  be 
imputed  as  a  crime  to  him,  who  was  led  into  it  by  Iheir  example 
and  their  authority.  If  he  erred  in  the  time  and  manner  of  making 
known  this  opinion,  he  feels  a  just  confidence,  that  when  Ihe  reasons 
which  he  has  alleged  for  his  conduct,  and  by  whidi  it  seemed  to 
him  to  be  fully  justified,  shall  come  to  be  carefully  weighed,  they 
will  be  suffici^rt  to  prove,  if  not  tiiat  this  conduct  wias  perfectly 
regular  and  correct,  yet  that  he  might  sincerely  have  considered  it 
as  right;  and  that  in  a  case  where  so  much  doubt  may  exist,  to  have 
committed  a  mistake  is  not  to  have  committed  a  crime. 

''And  this  respondent  further  answering  insists  ihat  the  opinion 
thus  delivered  to  the  prisoner's  counsel,  viz.:  that  'any  insurrection 
or  rising  of  any  body  of  people  within  the  United  States,  for  the 
purpose  of  resisting  or  preventing  by  force  or  violence,  under  any 
pretense  whatever,  '^e  execution  of  any  statute  of  the  United  States 
for  levying  or  oollecting  taxes,  or  for  any  other  object  of  a  general 
or  national  concern,  is  levying  war  against  the  United  States  within 
the  contemplation  and  true  meaning  of  the  constitution  of  the 
United  States,  is  a  legal  and'  correct  opinion,  supported  not  only  by 
the  two  previous  decisions  above  mentioned,  but  also  by  the  plainest 
principles  of  law  and  reason,  and  by  the  uniform  tenor  of  legal 
adjudications  in  England  and  Great  Britain,  from  the  revolution 
in  1688  to  this  time.  It  ever  was,  and  nowt  is  his  opinion,  that  the 
peace  and  safety  of  the  national  federal  government,  must  be  en- 
dangered, by  any  other  construction  of  the  terms  levying  war 
against  the  United  States,'  used  by  the  federal  constitution;  and 
he  is  confident  that  no  judge  of  the  federal  government,  no  judge 
of  a  superior  state  court,  nor  any  gentleman  of  established  reputa- 
tion for  legal  knowledge  would  or  could  deliberately  give  a  con- 
trary opinion. 

"If,  however,  this  opinion  were  erroneous,  this  respondent  would 
be  far  less  censurable  thcui  his  predecessors,  by  whose  example  he 
was  led  astray,  and  by  wbose  authority  he  oonsid<ered  himself 
bound.^  Was  it  an  error  to  consider  himself  bound  by  the  authority 
of  -their  previous  decisions?  If  it  iw«re,  he  was  led  into  the  error 
by  the  uniform  course  of  judicial  proceedings,  in  this  country  and 
^gland.  and  is  supported  in  it,  by  one  of  the  fundamental  prin* 
ciples  or  our  jurisprudence.  Can  such  an  error  be  a  crime  or  mis- 
demeanor f 

^  "If,  on  the  olher  hand,  the  opinion  be  in  itself  correct,  as  he  be- 
lieves and  insists  that  it  is,  could  the  expression  of  a  correct  opinion 
on  the  law,  whenever  and  however  made,  mislead  the  jury,  infringe 
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for  treason;  but  as  he  has  just  pointed  out,  if  this  opinion 
was  wrong  that  is  not  a  crime.^* 

their  rights,  or  give  an  improper  bias  to  their  jndgmentf  Cotdd 
truth  exeite  improper  prejudice  f  Could  the  jury  be  less  prepared 
to  hear  the  law  d»cussed,  and  to  decide  on  it  correctly,  because  it 
was  correctly  stated  to  them  by  the  courtf  And  is  not  that  a  new 
kind  of  offense,  in  ifhis  country  at  least,  -which  cousists  in  telling  the 
truth,  and  giving  a  correct  exposition  of  the  law.'' 

''These  are  the  opinions  iniiich  he  did  on  that  occasion  deliver  to 
the  counsel  for  the  prisoner,  and  which  he  then  thought,  and  still 
thinks,  it  ^wsis  his  duty  to  deliver.  The  eounseUors  adknitted  to 
practice  in  any  court  of  justice,  are,  in  'his  opinion,  and  according 
to  universal  practice,  to  be  considered  as  officers  of  such  courts  and 
ministers  of  justice  therein,  and  as  sudb,  subject  to  the  direction 
and  control  of  ihe  court,  as  to  their  conduct  in  its  presence,  and  in 
conducting  the  defense  and  criminals  on  trial  before  it  As  counsel, 
they  owe  to  the  person  accused^  diligence,  fidelity  and  secrecy,  and 
to  the  court  and  jury,  due  and  correct  information  according  to  the 
best  of  their  knowledge  and  ability,  on  every  matter  of  law  which 
they  attanpt  to  adduce  in  argument.  1%e  court,  on  the  other  hand, 
hath  power,  end  is  bound  in  duty  to  decide  and  direct  what  evi- 
dence, whether  by  record  or  by  precedents  of  decisions  in  courts 
of  justice,  is  proper  to  be  admitted  for  the  establishment  of  any 
matter  of  law  or  fact.  Consequently,  should  counsel  attempt  to 
read  to  a  jury,  as  a  law  still  in  force,  a  statute  which  had  been  re- 
pealed, or  a  decision  iwhich  had  been  reversed,  or  the  judgments  of 
courts  in  countries  whose  laws  have  no  connection  with  ours,  it 
would  be  the  duty  of  the  court  to  interpose,  and  prevent  such  an 
imposition  from  being  practiced  on  the  jury.  For  these  reasons, 
this  respondent  thinks  that  his  conduct  was.  correct  in  expressing 
to  counsel  for  Fries,  the  opinions  stated  above.  He  is  not  bound 
to  answer  here  for  the  correctness  of  those  principles,  though  he 
thinks  them  incontestable;  but  merely  for  the  correctness  of  his 
motives  in  delivering  them.  A  contrary  opinion  would  convert 
this  honorable  court  from  a  court  of  impeachment  into  a  court  of 
appeals,  and  would  lead  directly  to  the  strange  absurdity  that  when- 
ever Ihe  judgment  of  an  inferior  court  cAiould  be  reversed  on  ap- 
peal or  writ  or  error,  the  judges  of  that  court  must  be  ccmvioted  of 
high  crimes  and  misdemeanors,  and  turned  out  of  office.  That 
error  in  judgment  is  a  punishable  offense,  and  thai  crimes  may  be 
committed  ^thout  any  criminal  intention.  Against  a  doctrine  so 
absurd  and  mischievous,  so  contrary  to  every  notion  of  justice 
hitherto  entertained,  so  utterly  subversive  of  all  that  part  of  our 
system  of  jurisprudence,  whidi  has  been  wisely  and  humanely  es- 
tablished for  the  protection  of  innocence,  this  respondent  deems  it 
his  duty  now,  and  on  every  flt  occasion,  to  enter  his  protest  and 
lift  up  his  voice;  and  he  trusts  that  in  the  discharge  of  this  duty 
infinitely  more  important  to  his  country  than  to  himself,  he  ^aU 
find  approbation  and  support  in  the  heart  of  every  American,  of 
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As  to  Article  1  (3)  the  respondeat  declared  that  he  told 
the  counsel  for  Fries  that  they  might  argue  the  question  of 

every  man  throughout  the  world  \dio  knows  the  blessings  of  civil 
liberiyy  or  respects  the  principles  of  universal  justice. 

''It  is  only  tiien,  for  the  correctness  of  his  motives  in  delivering 
tiiese  opinions,  that  he  can  now  be  called  to  answer;  and  this  cor- 
rectness ought  to  be  presumed,  unless  the  contrary  appear  by  some 
direct  proof,  or  by  some  violent  presumption  arising  from  (hjs  gen- 
eral conduct  on  the  trial,  or  from  the  glaring  impropriety  of  the 
opinion  itself.  For  he  admits  that  cases  may  be  supposed,  of  an 
opinion  delivered  by  a  judge  so  palpably  erroneous,  unjust  and 
oppressive,  as  to  preclude  tiie  possibility  of  its  having  precedent 
&m  ignorance  or  mistake." 

i«^This  honorable  court  need  not  be  informed  that  there  has 
existed  in  England  no  such  thing  as  treason  at  common  law,  since 
the  year  1350.  When  the  statute  of  the  25th,  Edward  III.,  chap. 
2,  declaring  fwihat  alone  should  in  future  be  judged  treason,  was 
passed.  It  is  perfectly  clear  thai  decisions  made  before  that  statute, 
450  years  ago,  when  England,  together  with  the  rest  of  Europe, 
was  still  wrapped  in  the  deepest  gloom  of  ignorance  and  barbarism ; 
when  the  system  of  English  jurisprudence  was  still  in  its  infancy; 
when  law,  justice  and  reason,  were  perpetually  trampled  under  foot 
by  feudal  oppression  and  feudal  anarchy;  when  under  an  able  and 
vigorous  monarch,  everything  twas  adjudged  to  be  treason  which  he 
thought  fit  to  call  so,  and  under  a  weak  one,  nothing  was  considered 
as  treason  which  turbulent,  powerful  and  rebellious  nobles  thought 
fit  to  perpetrate;  is  it  peifectly  clear  that  decisions,  made  at  such 
a  time,  and  under  sudi  circumstances,  ought  to  be  received  by  the 
courts  of  this  country  as  authorities  to  govern  their  decisions,  or 
lights  to  guide  the  understanding  of  juries  T  Is  it  perfectly  clear 
that  decisions  made  in  England,  on  the  subject  of  treason,  before 
the  revolution  of  1688,  by  which  alone  the  balance  of  the  English 
constitution  was  adjusted  and  the  English  liberties  were  fixed  on  a 
firm  basis;  decisions  made  either  during  the  furious  civil  wars,  in 
which  two  rival  families  contended  for  the  crown;  when  in  the 
vicissitudes  of  war,  death  and  confiscation  in  the  forms  of  law,  con- 
tinually walked  in  the  train  of  ihe  victors,  and  actions  were  trea- 
sonable or  praiseworthy,  according  to  the  preponderance  of  the 
party  by  whose  adherents  they  were  perpetrated;  during  the  reigns 
of  three  able  and  arbitrary  monarchs  who  succeeded  t£is  dreadful 
conflict,  and  relaxed  or  invigorated  the  Iaw>  of  treason,  according  to 
their  anger,  their  policy,  or  their  caprice;  or  during  those  terrible 
struggles  between  the.  principles  of  liberty,  not  yet  well  defined  or 
understood,  on  one  hand,  and  arbitrary  power,  insinuating  itself 
under  the  forms  of  the  constitution  on  the  other;  struggles  whidi 
presented  at  some  times  the  widest  anarchy,  at  others  the  extremes 
of  servile  submission,  and  after  having  brought  one  king  to  the 
scaffold,  ended  in  the  expulsion  of  another  from  his  throne  T    Is  it 


JVDGE  SAMUEL  CHASE.  219 

law  to  the  jury  if  they  pleased  but  they  refused  to  do  so,  and 
withdrew  from  the  *ease.    And  he  denied  that  he  did  in  any 

dear  that  decisions  on  the  law  of  treason,  made  in  times  like  thesoi 
oiigbt  not  only  to  be  received  as  authorities  in  the  courts  of  this 
country,  but  also  to  have  great  influence  on  their  decisions  T  Is  it 
clear  tiiat  decisions  made  in  England,  as  to  what  acts  will  amount 
to  levying  war  against  the  king,  personally,  and  not  against  his  gov- 
ernment, are  applicable  to  the  constitution  and  laws  of  this  country? 
Is  it  clear  ih&t  such  English  decisions  on  the  subject  of  treason, 
as  are  applicable  to  our  constitution  and  laws,  are  to  be  received  in 
our  courts,  not  merely  as  the  opinions  of  learned  and  able  men, 
which  may  enlighten  their  judgment,  but  as  authorities  which  ought 
to  govern  absolutely  t^ir  decisions?  Is  all  this  so  clear  that  a 
judge  could  not  honestly  and  sincerely  have  thought  the  contrary? 
That  he  could  not  have  expressed  an  opinion  to  the  contrary  without 
corrupt  or  improper  motives?  If  it  be  not  thus  clear,  then  must  it 
be  admitted  that  this  respondent,  sincerely  and  honestly,  and  in  the 
best  of  his  judgment,  considered  these  decisions  at  wholly  inadmis- 
sible, or  admissible  only  for  the  purposes  and  to  the  extent  which 
he  pointed  out.  And  if  he  did  so  consider  them,  was  it  not  his  duty 
to  prevent  them  from  being  read  to  the  jury,  except  under  those 
restrictions,  and  for  those  purposes?  Would  his  duty  permit  faim 
to  sit  silently,  and  see  the  jury  imposed  on  and  misled?  To  sit 
silently  and  hear  a  book  read  to  tlhem  as  containing  the  law,  which 
he  knew  did  not  contain  the  law?  Such  silence  would  have  ren- 
dered him  a  party  to  the  deception,  and  would  have  justly  sub- 
jected -him  to  all  the  contumely,  'wlhidi  a  conscientious  and  cour- 
ageous  discharge  of  his  duty,  has  so  unmeritedly  brought  on  his 
name. 

''With  respect  to  the  statutes  of  the  United  States,  which  he  is 
charged  with  having  prevented  the  prisoner's  counsel  from  citing 
on  the  aforesaid  trial,  he  denies  that  he  prevented  any  act  of  Con- 
gress from  being  cited,  either  to  the  court  or  jury,  on  the  said  trial; 
or  declared  at  -any  time,  that  he  would  not  permit  the  prisoner's 
counsel  to  read  to  the  jury,  or  to  the  court,  any  act  of  Congress 
whatever.  Nor  does  he  remember  or  believe,  that  he  expressed  on 
the  said  trial  any  disapprobation  of  the  conduct  of  the  circuit  court 
before  whom  the  said  case  rwos  first  tried,  in  permitting  the  act  of 
Congress  relating  to  crimes  less  than  treason,  commonly  called  the 
sedition  act,  to  be  read  to  the  jury.  He  admits  indeed  that  he  was 
then  and  still  is  of  opinion,  that  the  said  act  of  Congress  wholly  mas 
irrelevant  to  the  issue,  in  the  trial  of  John  Fries,  and  therefore 
ought  not  to  have  been  read  to  the  jury,  or  regarded  by  them.  This 
opinion  may  be  erroneous,  but  he  trusts  that  the  following  reasons 
on  whidh  it  was  founded,  will  be  considered  by  this  honorable  court, 
as  sufficiently  strong  to  render  it  possible,  and  even  probable,  that 
such  an  opinion  mig^t  be  sincerely  held  and  honestly  expres^ : — 
1st,  that  Congress  did  not  intend  by  the  sedition  law  to  define  the 
crime   of   treason   by  levying  war.'     Treason    and   sedition   are 
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manner  during  the  trial  condaet  himself  arbitrarily,  unjustly 
or  oppressively  as  charged.^^ 

crimes  very  distinet  in  their  natureSy  and  subject  ta  very  different 
poni^mients;  the  former  by  death,  and  the  latter  by  fine  and  im- 
prisonment. 2nd,  the  sedition  laiw«  makes  a  combination  or  con- 
spiracy, with  intent  to  impede  the  operation  of  any  law  of  the 
United  States,  or  the  advising  or  attempting  to  procure  any  insnr- 
rection  or  riot,  a  high  misdemeanor,  punii^able  by  fine  and  impris- 
<mment;  but  a  combination  or  conspiracy  with  intent  to  prevent 
the  execution  of  a  law,  or  with  intent  to  raise  an  insurrection  for 
that  purpose,  or  even  with  intent  to  commit  treason,  is  not  treason 
by  levying  war'  against  the  United  States,  unless  it  be  followed  by 
an  attempt  to  carry  such  combination  or  conspiracy  into  effect,  by 
actual  force  or  violence.  3rd,  the  constitution  of  the  United  Stat^ 
is  the  fundamental  and  supreme  law,  and  having  d^ned  the  crime 
of  treason,  Congress  could  not  give  any  legislative  interpretation 
or  exposition  of  that  crime,  or  of  the  part  of  the  constitution  by 
wihioh  it  is  defined.  4th,  ihe  judicial  authority  of  the  United  States 
is  alone  vested  with  power  to  expound  their  constitution  and  laws. 

''And  this  respondent  further  answering  saith,  that  after  the  above 
mentioned  proceedings  had  taken  place  in  the  said  trial,  it  was  post- 
poned until  the  next  day,  Wednesday,  April  23,  1800;  "vdien  at  the 
meeting  of  the  court  this  respondent  told  both  tiie  above  mentioned 
counsel  for  the  prisoner,  that  to  prevent  any  misunderstanding  of 
any  thing  that  had  passed  the  day  before,  he  would  inform  them, 
that  although  the  court  retained  the  same  opinion  of  the  law,  aris- 
ing on  the  overt  acts  charged  in  the  incUctment  against  Fries,  yet 
the  counsel  would  be  permitted  to  offer  arguments  to  the  court,  for 
the  purpose  of  showing  them  that  they  were  mistaken  in  the  law: 
and  that  the  court,  if  satisfied  that  they  had  erred  in  opinion,  would 
correct  it:  and  also  that  the  counsel  would  be  permitted  to  argue 
before  the  petit  jury,  that  the  court  were  mistaken  in  the  law.'  .^id 
this  respondent  added,  that  the  court  had  given  no  opinion  as  to 
the  facts  in  the  case,  about  which  both  the  counsel  had  declared  that 
there  would  be  no  controversy. 

''After  some  observations  by  the  said  William  Lewis  and  Alexan- 
der James  Dallas,  they  both  declared  to  the  court,  that  they  did  not 
any  longer  consider  themselves  as  the  counsel  for  John  Fries,  the 
prisoner.  This  respondent  then  asked  the  said  John  Fries  whether 
he  wishes  the  court  to  appoint  other  counsel  for  his  defense.  He  re- 
fused to  have  other  counsel  assigned;  in  which  he  acted,  as  this  re- 
spondent believes  and  avers,  by  the  advice  of  the  said  William  Lewis 
and  Alexander  James  Dallas :  whereupon  the  court  ordered  the  said 
trial  to  be  had  on  the  next  day,  Thursday,  the  24th  of  April,  1800." 

*'  "And  this  respondent  further  answering  saith,  that  if  the  two 
instances  of  misconduct,  first  stated  in  support  of  the  general  charge 
contained  in  the  first  article  of  impeachment,  were  true  as  alleged, 
yet  the  inference  drawn  from  them,  viz.,  'that  the  said  Fries  was 
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As  to  Articfe  2,  the  respondent  pleaded  that  John  Basset, 
with  seven  other  jnrors,  were  asked  ''if  they  ever  formed  or 
delivered  any  opinion  respecting  the  subject  to  be  tried  or 
concerning  the  charges  in  the  indictment"  They  all  answered 
in  the  negative  and  they  with  the  four  other  jurors  were 
sworn,  no  objection  being  made  by  Callender  or  his  counsel. 
He  admits  that  before  he  was  sworn  Basset  asked  to  be  ex- 
cused because  Basset  had  made  up  his  mind  that  the  book 

hereby  deprived  of  the  ben^t  of  eomisel  for  his  def ense,'  is  not 
true.  He  insists  tiiat  the  said  Fries  was  deprived  of  the  benefit  of 
oomisely  not  by  any  misconduct  of  this  respondent,  bat  by  the  eon- 
duet  and  advice  of  the  above  mentioned  William  Lewis  and  Alex- 
ander James  Dallas^  who  having  been,  with  their  own  consent,  as- 
signed by  the  court  as  counsel  for  the  prisoner,  withdrew  from  his 
defense,  and  advised  him  to  refuse  other  counsel  when  offered  to 
him  by  the  court,  under  Ihe  pretense  that  the  law  had  been  pre- 
judged, and  their  liberty  of  conducting  the  defense,  according  to 
their  onm  judgment,  improperly  restricted  by  this  respondent;  but 
in  reality  because  they  knew  tiie  law  and  the  facts  to  be  agEunst 
them,  and  tiie  case  to  be  desperate,  and  supposed  that  their  with- 
drawing themselves  under  this  pretense  might  excite  odium  against 
the  court;  might  give  rise  to  an  opinion  that  the  prisoner  had  not 
been  fairly  tried;  and  in  the  event  of  a  conviction,  which  from  their 
knowledge  of  the  law  and  the  facts,  they  knew  to  be  almost  certain, 
might  aid  the  prisoner  in  an  application  to  the  President  for  a  par- 
don«  That  such  was  the  real  motive  of  the  said  prisoner's  conuseli 
for  depriving  their  client  of  legal  assistance  on  this  trial,  this  re- 
sp<mdent  is  fully  persuaded,  and  expects  to  make  appear,  not  only 
from  the  drcnmstanees  of  the  case,  but  from  their  own  frequent 
and  public  declarations. 

^As  little  can  this  respondent  be  justly  charged  with  having  by 
any  conduct  of  his,  endeavored  to  Surest  from  the  jury  their  indisi^ 
putable  right  to  hear  argument,  and  determine  upon  the  question 
of  law  as  well  bb  the  question  of  fact  involved  in  the  verdict  wMdi 
they  were  required  to  give.'  He  denies  that  he  did  at  any  time  de- 
clare that  the  aforesaid  counsel  should  not  at  any  time  address  the 
jury,  or  did  in  any  manner,  hinder  tiiem  from  addressing  the  jury 
on  the  law  as  well  as  on  the  facts  arising  in  the  case.  It  mas  ex- 
pressly stated  in  the  copy  of  his  opinion  delivered  as  above  set  forth 
to  William  Lewis,  -  that  the  jury  had  a  right  to  determine 
the  Isw  as  well  as  the  fact:  and  the  said  William  Lewis 
and  Alexander  James  Dallas  were  expressly  informed,  be- 
fore they  declared  their  resolution  to  abandon  the  defense,  that  they 
were  at  liberty  to  argue  the  law  to  the  jury.  This  respondent  be- 
lieves that  the  said  William  Lewis  did  not  read  the  opinion  deliv- 
ered to  him  as  aforesaid,  except  a  vray  small  part  at  the  beginning 
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''The  Prospect  Before  Us/'  on  which  the  indictment  was  laid, 
but  which  he  had  never  seen,  was  within  the  sedition  lanir. 
But  the  respondent  did  not  think  this  a  sufficient  reason  for 
withdraiwing  him  from  the  jury.  He  is  still  of  that  opinion ; 
so  was  and  is  Judge  Griffin  who  sat  with  him.  If  he  is  to  be 
punished  for  making,  an  erroneous  ruling,  why  is  not  Judge 
Griffin  impeached  alsot^* 

of  it,  and  of  conise,  acted  upon  it  withottt  knoivring  its  contents; 
and  that  the  said  Alexander  James  Dallas  read  no  part  of  the  said 
opinion  until  about  a  year  ago,  when  he  saw  a  very  imperfect  copy, 
made  in  court  by  a  certain  W.  S.  Biddle. 

^'If  his  opinions  were  incorrect,  his  mistake  in  adopting  them,  or 
in  the  time  or  manner  of  expressing  them,  cannot  be  imputed  to 
him  as  an  offense  of  any  kind,  much  less  as  an  high  crime  and  mis- 
demeanor, for  which  he  ought  to  be  removed  from  office^  unless  it 
can  be  shown  by  clear  and  legal  evidence,  that  he  acted  from  cor- 
rupt motives.  Should  it  be  considered  that  some  impropriety  is 
attached  to  his  conduct,  in  the  time  and  mode  of  expressing 
any  of  these  opinions;  stiU  he  apprehends,  that  a  very  wide  differ- 
ence exists  between  such  impropriety,  the  casual  effect  of  human 
infirmity,  and  a  high  crime  and  misdemeanor  for  which  he  may  be 
impeached,  and  must  on  conviction  be  removed  from  office." 

^*''The  petit  jurors  being  called  over,  eight  of  them  appeared, 
namely,  Robert  Gamble,  Bernard  Mackham,  John  Barrell,  William 
Austin,  William  Richardson,  Thomas  Tinsley,  Matthew  Harvey  and 
John  Basset;  (who  as  they  came  to  the  book  to  be  sworn,  were  sev- 
erally asked  on  oath,  by  direction  of  the  court,  'whether  they  had 
ever  formed  and  delivered  any  opinion  respecting  the  subject  mat- 
ter then  to  be  tried,  or  concerning  the  charges  contained  in  the  in- 
dictment T'  They  all  answered  in  the  negative,  and  were  sworn  in 
chief  to  try  the  issue.  The  counsel  for  the  said  Callender  declaring, 
that  it  was  unnecessary  to  put  this  question  to  the  other  four  jury- 
men, William  Mayo,  James  Hayes,  Henry  S.  Shore  and  John  Prior, 
they  also  were  immediately  sworn  in  chief.  No  challenge  was  made 
by  the  said  Callender  or  his  counsel,  to  any  of  these  jurors;  but  the 
said  counsel  declared,  that  they  would  rely  on  the  answer  that 
should  be  given  by  the  said  jurors  to  the  question  thus  put  by  order 
of  the  court 

''After  the  above-mentioned  John  Basset,  whom  this  respondent 
supposes  and  admits  to  be  the  person  mentioned  in  the  article  of 
impeachment  now  under  consideration,  had  thus  answered  in  the 
negative,  to  the  question  put  to  him  by  order  of  the  court,  as  above 
mentioned,  which  this  respondent  states  to  be  the  legal  and  proper 
question,  to  be  put  to  jurors  on  such  occasions,  he  expressed  to  the 
court,  his  wish  to  be  excused  from  serving  on  the  said  trial,  because 
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As  to  Article  3  the  respondent  pleaded  that  the  indictment 
against  Callender  contained  twenty  distinct  libels  against 
President  Adams  and  as  to  only  one  of  them,  the  twelfth, 
which  was  that  John  Adams  was  ''a  professed  aristocrat,  he 

he  had  made  up  his  mind,  or  had  formed  his  opinion,  'that  the  pnb- 
lieation,  called  ^'the  Prospect  Before  Us,"  jbom  which  the  words 
charged  in  the  indictment  as  libellous,  were  said  to  be  extracted,  but 
whidi  he  had  never  seen,  was,  according  to  the  representation  of  if, 
whieh  he  had  received,  within  the  sedition  law.'  But  the  court  did 
not  consider  this  declaration  by  the  said  John  Basset,  as  a  sufficient 
reason  for  withdrawing  from  the  jury,  and  accordingly  directed 
him  to  be  sworn  in  chief. 

*1n  this  opinion  and  decision,  as  in  all  the  others  delivered  dur- 
ing  the  trial  in  question,  this  respondent  concurred  with  his  col- 
league^ Gyms  Griffin,  in  whom  none  of  these  opinions  have  been 
considered  as  criminal.  He  contends  that  the  opinion  itself  was 
legal  and  correct;  and  he  denies  that  he  concurred  in  it,  under  the 
influence  of  any  'spirit  of  persecution  and  injustice,'  or  with  any 
'intent  to  oppress  and  procure  the  conviction  of  the  prisoner;'  as 
is  most  untruly  alleged  by  the  second  article  of  impeachment.  His 
reasons  were  correct  and  legal.  He  will  submit  them  with  con- 
fidence to  this  honorable  court;  which,  although  it  cannot  condemn 
him  for  an  incorrect  opinion,  proceeding  from  an  honest  error  in 
judgment,  and  ought  not  to  take  on  itsdf  the  power  of  enquiring 
into  the  correctness  of  his  decisions,  but  merely  that  of  examining 
the  purity  of  his  motives;  will,  nevertheless  weigh  his  reasons,  for 
the  purpose  of  judging  how  far  they  are  of  sufficient  force,  to  jus- 
tify a  belief  that  they  might  have  appeared  satisfactory  to  him.  If 
they  might  have  so  appeared,  if  the  opinion  which  he  founded  on 
them  be  not  so  palpably  and  glaringly  wrong,  as  lo  carry  with  it 
internal  evidence  of  corrupt  motives,  he  cannot  in  delivering  it 
have  committed  an  offense. 

"This  juror  had  formed  no  opinion  iibout  the  guilt  or  innocence 
of  the  party  accused;  which  depended  on  four  facts  wholly  dis- 
tinct from  the  opinion  which  he  had  formed.  First,  whether  the 
contents  of  the  book  were  really  such  as  had  been  represented  to 
him?  Secondly,  whether  they  should,  on  the  trial,  be  proved  to  be 
true?  Thirdly,  whether  the  party  accused  was  really  ihe  author 
or  publisher  of  this  book?  And  fourthly,  whether  he  wrote  or  pub- 
lished it  'with  intent  to  defame  the  President,  or  to  bring  him  into 
contempt  or  disrepute,  or  to  excite  against  him  the  hatred  of  the 
good  people  of  the  United  States?'  On  all  these  questions,  the 
mind  of  the  juror  was  perfectly  at  large,  notwithstanding  the  opin- 
ion which  he  had  formed.  He  mght,  consistently  with  that  opinion, 
determine  them  all  in  the  negative;  and  it  was  on  them  that  the  issue 
between  the  United  States  and  James  Thompson  Callender  de- 
pended.    Consequently,  this    juror,    notwithstanding    the    opinion 
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proved  faithful  and  serviceable  to  the  British  interest";  was 
Taylor  offered  as  a  witness  to  prove  the  trath.  Of  what  use 
was  his  evidence,  when  as  to  the  other  nineteen  libels  there 
was  no  defense  made  t^* 

whioh  he  had  tiins  foimedi  did  stand  indifferent  as  to  the  matter 
in  issue,  in  the  1^^  and  proper  sense,  and  in  the  only  sense  in 
whiefa  sneh  indifference  can  ever  exist;  and  therefore  his  having 
formed  that  opinion,  was  not  sneh  an  ezense  as  could  have  justified 
the  court  in  discharging  him  from  the  jury. 

'That  &ia  juror  did  not  himself  consider  this  opinion  as  an  opin- 
ion respecting  the  Matter  in  issue/  appears  clearly  from  this  cir- 
cumstance, that  when  called  upon  to  answer  on  oath,  Srhether  he 
had  expressed  any  opinion  as  to  the  matter  in  issue?'  he  answered 
that  he  had  not.  Which  clearly  proves  that  he  did  not  regard  the 
circumstance  of  his  having  formed  this  opinion,  as  a  legal  excuse, 
which  ought  to  exempt  him  of  right  from  serving  on  the  jury;  but 
merely  suggested  it  as  a  motive  of  delicacy,  which  induced  him  to 
wish  to  be  excused.  To  such  motives  of  delicacy,  however  commendable 
in  the  persons  who  feel  them,  it  is  impossible  for  courts  of  justice  to 
yield,*  without  putting  it  in  the  power  of  every  man  under  pretense 
of  such  scruples,  to  exempt  himself  from  those  duties  which  all  the 
citizens  are  bound  to  perform.  Courts  of  justice  must  regulate 
themselves  by  leg^al  principles,  which  are  fixed  and  universal,  not 
by  delicate  scruples,  which  admit  of  endless  variety,  according  to 
the  varying  opinions  and  feelings  of  men. 

^Such  were  the  reasons  of  this  respondent,  and  he  presumes  of 
his  colleague  the  said  Cyrus  Griffin,  for  refusing  to  excuse  the  said 
John  Basset,  from  serving  on  the  jury  above  mentioned.  These  rea^ 
sons,  and  the  dedsion  founded  on  them,  he  insists  were  legal  and 
valid.  But  if  ike  reasons  should  be  considered  as  invalid,  and  the 
decision  as  erroneous,  can  they  be  considered  as  so  clearly  and  fla- 
grantly incorrect,  as  to  justify  a  conclusion  that  they  were  adopted 
by  this  respondent,  through  improper  motives?  Are  not  these  rea- 
sons sufficiently  plausible,  to  justify  a  candid  and  liberal  mind  in 
believing,  that  a  judge  might  honestly  have  regarded  them  as  solid? 
Has  it  not  been  conceded,  by  the  omission  to  prosecute  judge  Grif- 
fin for  his  decision,  that  his  error,  if  he  committed  one,  was  an  hon- 
est error?  When  this  distinction  between  this  respondent  and  his 
colleague?  And  why  is  that  opinion  imputed  to  one  as  a  erime^ 
which  in  the  other  is  considered  as  innocent?^ 

^'  ^^The  indictment  against  James  Thompson  Callender,  ^vvihich  has 
been  already  mentioned,  and  of  which  a  copy  is  exhibited  witii  this 
answer,  consisted  of  two  distinct  and  separate  counts,  each  of  which 
contained  twenty  distinct  and  independent  charges,  or  sets  of  words. 
Each  of  those  sets  of  words  was  chai^ged  as  a  Hbel  against  John 
Adams,  as  President  of  the  United  States— and  the  twelfth  charge 
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As  to  Article  4  (1)  the  respondent  insisted  that  it  was 
most  proper  that  a  question  propounded  to  a  witness  should 
be  reduced  to  writing  so  lliat  tiie  Court's  deliberation  may 

embraced  the  foUoiwing  words,  'He   (meaning  president  Adams) 
was  a  professed  aristocrat;  he  proved  faithful  and  serviceable  to 
the  British  interest.'     The  defense    set    up    was    confined  to  this 
charge,  and  was  rested  upon  the  truth  of  the  words.    To  the  otilier 
nineteen  charges,  no  defense  of  any  kind  was  attempted  or  spoken 
of,  except  such  as  might  arise  from  the  supposed  unconstitution- 
ality of  the  sedition  law;  which  if  solid,  applied  to  the  twelfth 
charge,  as  well  as  to  the  other  nineteen.    It  was  to  prove  the  truth 
of  these  iwords,  that  John  Taylor,  the  person  mentioned  in  the  arti- 
cles of  impeachment  now  under  consideration,  was  offered  as  a  wit- 
ness.   It  can  hardly  be  necessary  to  remind  this  honorable  court, 
that  when  an  indictment  for  a  libel  contains  several  distinct  charges, 
founded  on  distinct  sets  of  words,  the  party  accused,  who  in  such 
cases  is  called  the  'traverser,'  must  be  convicted,  unles  he  makes  a 
sufficient  defense  against  every  charge.    His  innocence  on  one,  does 
not  prove  him  innocent  on  the  others.    If  the  sedition  law  should 
he  considered  as  unconstitutional,  the  whole  indictment,  including 
this  twelfth  charge,  must  fall  to  the  ground,  whether  the  twords  in 
question  were  proved  to  be  true  or  not.    If  the  law  shotdd  be  con- 
sidered as  constitutional,  then  the  traverser,  whether  the  words  in 
the  twelfth  charge  were  proved  to  be  true  or  not,  must  be  convicted 
on  the  other  nineteen  charges,  against  which  no  defense  was  offered. 
This  conviction  on  nineteen  charges,  twould  put  the  traverser  as 
completely  in  the  power  of  the  court  by  whidi  the  amount  of  the 
fine  and  term  of  the  imprisonment  were  to  be  fixed,  as  a  conviction 
upon  all  the  twenty  charges.    The  imprisomnent  could  not  exceed 
two  years,  nor  the  fine  be  more  than  two  thousand  dollars.    If  then 
this  respondent  were  desirous  of  procuring  the  conviction  of  the 
traverser,  he  was  sure  of  his  object,  without  rejecting  the  testimony 
of  John  Taylor.    If  his  temper  towards  the  traverser  were  so  vin- 
dictive, as  to  make  him  feel  anxious  to  obtain  an  opportunity  and 
excuse  for  inflicting  on  him  the  whole  extent  of  punishment  pef- 
mitted  by  the  law,  still  a  conviction  on  nineteen  charges  afforded  this 
opportunity  and  excuse,  as  fully  ds  a  conviction  on  twenty  charges. 
One  slander,  more  or  less,  in  such  a  publication  as  the  'Prospect 
Before  Us,'  could  surely  be  of  no  moment.    To  attain  this  object, 
therefore,  it  was  not  necessary   to   reject   the  testimony  of  John 
Taylor. 

''That  the  court  did  not  feel  this  vindictive  spirit,  is  clearly 
evinced  by  the  moderation  of  the  punishment,  which  actually  was 
inflicted  on  ihe  traverser,  after  he  was  convicted  of  the  whole  twenty 
charges.  Instead  of  two  thousand  dollars,  he  wns  fined  only  two 
hunchred,  and  was  sentenced  to  only  nine  months  imprisonment,  in- 
stead of  two  years.  And  this  respondent  avers,  that  he  never  felt 
or  expressed  a  wish  to  go  further;  but  that  in  this  decision,  as  well 
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be  more  perfect  and  its  judgment  more  likely  to  be  correct. 
He  apoloerizes  to  tbe  Senate  for  taking  so  much  time  in  refut- 
ing a  charge  which  has  so  little  claim  to  serious  considera- 
tion." 

As  to  Article  4  (2)  the  respondent  pleaded  that  in  his 
opinion  sufficient  grounds  were  not  presented  for  the  post- 
ponement of  the  trial.'^ 

as  in  every  other  given  in  iiie  cotixse  of  the  trials  he  folly  and  freely 
concurred  with  his  colleagae,  Judge  Griffin. 

''As  a  further  proof  that  his  rejection  of  this  testimony  did  not 
proceed  from  any  improper  motive,  hut  from  a  conviction  in  his 
mind  that  it  was  legally  inadmissihle  and  that  it  was,  therefore  his 
duty  to  reject  it,  he  hegs  leave  to  state,  that  he  interfered,  in  order 
to  prevail  on  the  district  attorney  to  withdraw  his  objection  to  those 
questions,  and  consent  to  their  heing  put;  «^hich  that  officer  refused 
to  do,  oh  the  ground  'that  he  did  not  feel  himself  at  liberty  to  con- 
sent to  such  a  departmre  from  legal  principles.'" 

"'It  being  the  right  and  duty  of  a  court  hefore  which  a  trial 
takes  place,  to  inform  itself  of  the  nature  of  the  evidence  offered, 
so  as  to  be  ahle  to  judge  ^whether  such  evidence  he  proper,  it  results 
necessarily  that  they  have  a  right  to  require,  that  any  question  in- 
tended to  he  put  to  a  witness,  should  he  reduced  to  writing;  for 
that  is  the  form  in  which  their  deliheration  upon  it  may  he  most 
perfect,  and  their  judgment  will  he  most  likely  to  be 
correct.  In  the  case  now  under  consideration,  the  court 
did  exercise  this  right  When  the  testimony  of  John  Taylor  was 
offered,  the  court  enquired  of  the  traverser's  counsel,  what  that 
witness  was  to  prove.  The  statement  of  his  testimony  given  in 
answer,  induced  the  court  to  suspect  that  it  was  irrelevant  and  in- 
admissihle. They  therefore,  that  they  might  have  an  opportunity 
for  more  careful  and  accurate  consideration,  called  upon  the  coun- 
sel to  state  in  (writing,  the  questions  intended  to  he  put  to  the  wit- 
ness. This  is  the  act  done  hy  the  court,  hut  concurred  in  hy  the  re- 
spondent, which  has  been,  selected  and  adduced,  as  one  of  the  proofs 
and  instances  of  'manifest  injustice,  partiality,  and  intmper- 
ance'  on  his  part.  He  owes  an  apology  to  this  honorahle  court,  for 
having  occupied  so  much  of  its  time  with  the  refutation  of  a  charge 
which  has  no  claim  to  serious  consideration,  except  what  it  derives 
from  the  respect  due  to  the  honorable  hody  hy  which  it  was  made 
and  the  high  character  of  the  coUrt  where  it  is  preferred." 

'^"One  of  the  legal  grounds,  and  the  principle  one  on  which 
such  a  continuance  may  he  granted,  is  the  absence  of  competent 
and  material  witnesses,  whom  the  party  cannot  produce  at  the 
present  term,  but  has  a  reasonable  ground  for  expecting  to  be  able 
to  produce  at  the  next  term.    Analagous  to  this,  is  the  inability  to 
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As  to  Article  4  (3)  the  respondent  can  only  make  a  gen- 
eral denial,  for  a  charge  so  yagne  as  this  does  not  admit  of  a 
precise  or  particular  refutation.    It  was  his  intention    and 

pTocure  at  the  present  term,  legal  and  material  written  testimony, 
which  the  party  has  a  reasonable  expectation  of  being  able  to  pro- 
cure at  the  next  term. 

''These  rules  are  as  reasonable  and  just  in  themselvesi  as  they  are 
essential  to  the  due  administration  of  justice,  to  the  punishment  of 
offenses  on  the  one  hand,  and  to  the  protection  of  innocence  on  the 
other.  If  the  continuance  of  a  cause,  on  the  application  of  the 
party  accused,  were  a  matter  of  right,  it  is  manifest  that  no  indict- 
ment would  be  brought  to  trial  until  after  a  delay  of  many  months. 
If,  on  the  other  hand,  the  granting  of  a  continuance  de- 
pended not  on  fixed  rules,  but  on  the  arbitrary  will  of  the 
court,  it  would  follow  that  weakness  or  partiality  might  in- 
duce a  court,  on  some  occasions,  to  extend  a  very  improper  indul- 
gence to  the  party  accused;  while  on  others,  passion  or  prejudice 
might  deprive  him  of  the  necessary  means  of  making  his  defense. 
Hence  the  necessity  of  fixed  rules,  which  the  judges  are  bound  to 
expound  and  apply,  under  the  solemn  sanction  of  thdr  oath  of 
office. 

''The  true  and  only  reason  for  granting  a  continuance  is,  that 
the  party  accused  may  have  the  best  opportunity  that  the  law  can 
afford  to  him,  of  making  his  defense.  But  incompetent  or  inunate- 
rial  witnesses,  could  not  be  examined  if  they  were  present;  and 
consequently,  their  absence  can  deprive  the  party  of  no  opportunity 
which  the  laws  afford  to  him,  of  making  his  defense.  Hence  the 
rule,  that  the  witnesses  must  be  competent  and  materiaL 

"Public  justice  mU.  not  permit  the  trial  of  offenders  to  be  de- 
layed, on  light  or  unfounded  pretenses.  To  wait  for  testimony, 
which  the  party  really  wished  for,  but  did  not  expect  to  be  able  to 
produce  within  some  definite  period,  would  certainly  be  a  very  light 
pretense;  and  to  make  him  the  judge,  how  far  there  was  reasonable 
expectation  of  obtaining  the  testimony  within  the  proper  time, 
would  put  it  in  his  power  to  delay  the  trial,  on  the  most  unfounded 
pretenses.  Hence  the  rule,  that  there  must  be  reasonable  ground 
of  expectation,  in  the  judgment  of  the  court,  that  the  testimony 
may  be  obtained  <within  the  proper  time. 

"It  is  therefore  a  settled  and  most  necessary  rule,  iiiat  every  ap- 
plication for  a  continuance,  on  the  ground  of  obtaining  testimony, 
must  be  supported  by  an  affidavit,  disclosing  a  sufficient  matter  to 
satisfy  the  court,  that  the  testimony  wanted  'is  competent  and  ma- 
terial,' and  that  there  is  'reasonable  expectation  of  procuring  it 
within  the  time  prescribed.'  From  a  comparison  of  the  affidavit  in 
question  with  the  indictment,  it  will  soon  appear  how  far  the  trav- 
erser in  this  case,  brought  himself  within  this  rule. 

"But  the  testimony  of  these  witnesses,  as  stated  in  the  affidavit, 
was  wholly  immaterial;  ^d  therefore,  their  absence  was  no  ground 
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be  more  perfect  and  its  judgment  more  likely  to  be  correct. 
He  apologizes  to  the  Senate  for  taking  so  much  time  in  refut- 
ing a  charge  which  has  so  little  claim  to  serious  considera- 
tion.«« 

As  to  Article  4  (2)  the  respondent  pleaded  that  in  his 
opinion  sufficient  grounds  were  not  presented  for  the  post- 
ponement of  the  trial.'^ 

as  in  every  other  given  in  iiie  conxse  of  the  trial,  he  fully  and  freely 
concurred  with  his  colleague,  Judge  Griffin. 

''As  a  further  proof  that  his  rejection  of  this  testimony  did  not 
proceed  from  any  improper  motive,  hut  from  a  conviction  in  his 
mind  that  it  was  legally  inadmissible  and  that  it  was,  therefore  his 
duty  to  reject  it,  he  begs  leave  to  state,  that  he  interfered,  in  order 
to  prevail  on  the  district  attorney  to  withdraw  his  objection  to  those 
questions,  and  consent  to  their  being  put;  which  that  officer  refused 
to  do,  oh  the  ground  'that  he  did  not  feel  himself  at  liberty  to  con- 
sent to  such  a  departure  from  legal  principles.'" 

'®'1t  being  the  right  and  duty  of  a  court  before  which  a  trial 
takes  place,  to  inform  itself  of  the  nature  of  the  evidence  offered, 
so  as  to  be  able  to  judge  ^whether  such  evidence  be  proper,  it  results 
necessarily  that  they  have  a  right  to  require,  that  any  question  in- 
tended to  be  put  to  a  witness,  should  be  reduced  to  writing;  for 
that  is  the  form  in  which  their  deliberation  upon  it  may  be  most 
perfect,  and  their  judgment  will  be  most  likely  to  be 
correct.  In  the  case  now  under  consideration,  the  court 
did  exercise  this  right.  When  the  testimony  of  John  Taylor  was 
offered,  the  court  enquired  of  the  traverser's  counsel,  what  that 
witness  was  to  prove.  The  statement  of  his  testimony  given  in 
answer,  induced  the  court  to  suspect  that  it  was  irrelevant  and  in- 
admissible. They  therefore,  that  they  might  have  an  opportunity 
for  more  careful  and  accurate  consideration,  called  upon  the  coun- 
sel to  state  in  (writing,  the  questions  intended  to  be  put  to  the  wit- 
ness. This  is  the  act  done  by  the  court,  but  concurred  in  by  the  re- 
spondent, which  has  been  selected  and  adduced,  as  one  of  the  proofs 
and  instances  of  'manifest  injustice,  partiality,  and  intemper- 
ance' on  his  part.  He  owes  an  apology  to  this  honorable  court,  for 
having  occupied  so  much  of  its  time  with  the  refutation  of  a  charge 
which  has  no  claim  to  serious  consideration,  except  what  it  derives 
from  the  respect  due  to  the  honorable  body  by  which  it  was  made 
and  the  high  character  of  the  coUrt  where  it  is  preferred." 

'^"One  of  the  legal  grounds,  and  the  principle  one  on  which 
such  a  continuance  may  be  granted,  is  the  absence  of  competent 
and  material  witnesses,  w^hom  the  party  cannot  produce  at  the 
present  term,  but  has  a  reasonable  ground  for  expecting  to  be  able 
to  produce  at  the  next  term.    Analagous  to  this,  is  the  inability  to 
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As  to  Article  4  (3)  the  respondent  can  only  make  a  gen- 
eral denial,  for  a  charge  so  vague  as  this  does  not  admit  of  a 
precise  or  particular  refutation.    It  was  his  intention    and 

pioenre  at  the  present  tenn,  legal  and  material  written  testimony, 
which  the  party  has  a  reasonable  expectation  of  being  able  to  pro- 
cure at  the  next  term. 

''These  rules  are  as  reasonable  and  just  in  themselveSy  as  they  are 
essential  to  the  due  administration  of  justice,  to  the  punishment  of 
offenses  on  the  one  hand,  and  to  the  protection  of  innocence  on  the 
other.  If  the  continuance  of  a  cause,  on  the  application  of  the 
party  accused,  were  a  matter  of  right,  it  is  manifest  that  no  indict- 
ment would  be  brought  to  trial  until  after  a  delay  of  many  months. 
If^  on  the  other  hand,  the  granting  of  a  continuance  de- 
pended not  on  fixed  rules,  but  on  the  arbitrary  will  of  the 
court,  it  would  follow  that  weakness  or  partiality  might  in- 
duce a  court,  on  some  occasions,  to  extend  a  very  improper  indul- 
gence to  the  party  accused;  while  on  others,  passion  or  prejudice 
might  deprive  him  of  the  necessary  means  of  making  his  defense. 
Hence  the  necessity  of  fixed  rules,  which  the  judges  are  bound  to 
expound  and  apply,  under  the  solemn  sanction  of  their  oath  of 
office. 

''The  true  and  only  reason  for  granting  a  continuance  is,  that 
the  party  accused  may  have  the  best  opportunity  that  the  law  can 
afford  to  him,  of  making  his  defense.  But  incompetent  or  immate- 
rial witnesses,  could  not  be  examined  if  they  were  present;  and 
consequently,  their  absence  can  deprive  the  party  of  no  opportunity 
which  the  laws  afford  to  him,  of  making  his  defense.  Hence  the 
rule,  that  tiie  witnesses  must  be  competent  and  material 

"Public  justice  mO.  not  permit  the  trial  of  offenders  to  be  de- 
layed, on  hght  or  unfounded  pretenses.  To  wait  for  testimony, 
which  the  party  really  wished  for,  but  did  not  expect  to  be  able  to 
produce  within  some  definite  period,  would  certainly  be  a  very  light 
pretense;  and  to  make  him  the  judge,  how  far  there  was  reasonable 
expectation  of  obtaining  the  testimony  within  the  proper  time, 
would  put  it  in  his  power  to  delay  the  trial,  on  the  most  unfounded 
pretenses.  Hence  the  rule,  that  there  must  be  reasonable  ground 
of  expectation,  in  the  judgment  of  the  court,  that  the  testimony 
may  be  obtained  <within  the  proper  time. 

"It  IB  therefore  a  settled  and  most  necessary  rule,  that  every  ap- 
plication for  a  continuance,  on  the  ground  of  obtaining  testimony, 
must  be  supported  by  an  affidavit,  disclosing  a  sufficient  matter  to 
satisfy  the  court,  that  the  testimony  wanted  'is  competent  and  ma- 
terial,' and  that  there  is  'reasonable  expectation  of  procuring  it 
within  the  time  prescribed.'  From  a  comparison  of  the  affidavit  in 
question  with  tiie  indictment,  it  will  soon  appear  how  far  the  trav- 
erser in  this  case,  brought  himself  within  this  rule. 

"But  the  testimony  of  these  witnesses,  as  stated  in  the  affidavit, 
was  wholly  immaterial;  ^d  therefore,  their  absence  was  no  ground 
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wish  to  treat  counsel  with  respect  and  he  insists  that  he  was 
never  intentionally  rude  or  contemptuous  in  his  conduct  or 
expression  towards  them.** 

As  to  Article  4  (4)  the  respondent  makes  the  same  answer. 
He  never  interrupted  counsel  vexatiously  or  except  when  he 
considered  it  his  duty  to  do  so."* 

for  a  eontinnanee,  had  'there  been  reasonable  ground  for  expecting 
their  attendance  at  the  next  term.'' 

**  ^A  charge  so  vagne,  admits  not  of  precise  or  particular  refuta- 
tion. He  denies  that  there  "was  any  thing  unusual  or  intentionally 
rude  or  contemptuous  in  his  conduct  or  his  expressions  towards  the 
prisoner's  counsel;  that  he  made  any  false  insinuation  whatever 
against  them,  or  that  his  own  conduct  tended  in  any  manner  to 
produce  insubordination  to  law.  On  the  contrary,  it  was  his  wish 
and  intention,  to  treat  the  counsel  with  the  respect  due  to  their  sit- 
uation and  functions,  and  with  the  decorum  due  to  his  own  char- 
acter. He  thought  it  his  duty  to  restrain  such  of  their  attempts 
as  he  considered  improper,  and  to  overrule  motions  made  by 
them,  which  he  considered  as  unfounded  in  law;  but  thiis 
it  was  his  wish  to  accomplish  in  the  manner  least  likdy  to 
oifend,  from  which  every  consideration  concurred  in  dissuading 
hiuL  He  did  indeed  think  at  that  time,  and  still  remains  under  the 
impression,  that  the  conduct  of  the  traverser's  counsel,  whether 
from  intention  or  not  he  will  not  undertake  to  say,  was  disrespect- 
ful, irrtating,  and  highly  incorrect.  That  conduct  which  he  viewed 
in  this  light,  might  have  produced  some  irritation  in  a  temper  nat- 
urally quick  and  warm,  and  that  this  irritation  might,  notwith- 
standing his  end  favors  to  suppress  it,  have  appeared  in  his  man- 
ner and  in  his  expression,  he  thinks  not  improbable;  for  he  has  had 
occasions  of  feeling  and  lamenting  the  want  of  sufficient  caution 
and  self-command,  in  things  of  this  nature.  But  he  confidently  af- 
firms, that  his  conduct  in  this  particular  was  free  from  intentional 
impropriety;  and  this  respondent  denies,  that  any  part  of  his  con- 
duct was  such  as  ought  to  have  induced  the  traverser's  counsel  to 
'abandon  the  cause  of  their  client,'  nor  does  he  believe  that  any 
such  cause  did  induce  them  to  take  that  step.  On  the  contrary,  ho 
believes  that  it  was  taken  by  them  under  the  infiuence  of  passion  or 
for  some  motive  into  which  this  respondent  forbears  at  liiis  time  to 
inquire.  And  this  respondent  admits,  that  the  said  traverser  was 
convicted  and  condemned  to  fine  and  imprisonment,  but  not  by  rea- 
son of  the  abandonment  of  his  counsel;  but  because  the  charges 
against  him  were  clearly  proved,  and  no  defense  was  made  or  at- 
tempted against  far  the  greater  number  of  them. 

tu  ft^Q  this  charge  also,  it  is  impossible  to  give  any  other  answer 
but  a  general  denial.  He  avers  that  he  never  interrupted  the  tra- 
verser's counsel  vexatiously  or  except  when  he  considered  it  his  duty 
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As  to  Article  4  (5)  this  is  another  charge  of  which  it  is  im- 
possible to  give  a  specific  refatation.  He  denies  that  he  felt 
any  solicittide  for  the  conviction  of  the  accused  other  than 
that  which  every  friend  of  truth,  deconun  and  virtue  has, 
that  persons  guilty  of  such  offenses  should  be  punished  for 
the  sake  of  example.  He  does  not  hesitate  to  acknowledge 
that  his  indignation  was  excited  by  llie  atrocious  libels  which 
the  prisoner  was  charged  with  having  published  and  this  he 
believes  was  shared  by  every  honorable  man  who  had  read  the 
book  in  question.** 

to  do  so.  It  camiot  be  denied  that  eonrtfl  have  power  to  interrapt 
oomisely  rs^en  in  their  opinion,  the  correctness  of  proceedings  re- 
qnires  it  In  this,  as  in  everything  else,  fhey  may  err.  They  may 
sometimes  act  under  the  influence  of  momentary  passion  or  irrita- 
tion, to  which  they  in  common  with  other  men,  are  liable.  Bnt  un- 
less their  conduct  in  such  oases,  though  improper  or  ill-judged,  be 
dearly  shown  to  proceed,  not  from  human  infirmity,  but  from  im- 
proper motives,  it  cannot  be  imputed  to  them  as  an  offense,  much 
lees  as  a  crime  or  misdemeanor. 

**  'rrhis  is  another  charge  of  which  it  is  impossible  to  give  a  pre- 
eise  refutation  and  to  a  general  denial  of  which,  this  respondent 
must  therefore  confine  himself.  He  denies  that  he  felt  any  solici- 
tude Tdiatever  for  the  conviction  of  the  traverser;  other  than  the 
general  wish  natural  to  every  friend  of  truth,  decorum  and  virtue, 
that  persons  guilty  of  such  offenses,  as  that  of  which  the  traverser 
stood  indicted,  should  be  brought  to  punishment,  for  the  sake  of 
Qzample.  He  has  no  hesitation  to  acknowledge  that  his  indig- 
nation wias  strongly  excited,  by  the  atrocious  and  profligate  libel 
which  the  traverser  was  charged  with  having  written  and  pub- 
lished. This  indignation,  he  believes,  was  felt  by  every  virtuous 
and  honorable  man  in  the  community  of  every  party,  ^dio  had  read 
tiie  book  in  question,  or  become  acquainted  with  its  contents.  How 
properly  it  was  felt,  will  appear  from  the  book  itself,  which  this 
respondent  has  ready  to  produce  to  this  honorable  court;  from  the 
part  of  it  incorporated  into  the  indictment  now  under  consideration; 
and  from  some  further  extracts  contained  in  the  paper  marked 
exhibit  No.  6,  which  this  respondent  prays  leave  to  make  part  of 
this  his  answer.  He  admits,  and  it  can  never  be  to  him  a  subject 
of  self-reproach  or  a  cause  of  regret  that  he  partook  largely  in  this 
geneoral  indignation,  but  he  denies  that  it  in  any  manner  influenced 
his  conduct  towards  the  traverser,  which  was  regulated  by  a  con- 
scientious regard  to  his  duty  and  the  laws.  He  moreover  contends 
that  a  solicitude  to  procure  the  conviction  of  the  traverser,  however 
unbecoming  his  character  as  a  judge,  would  not  have  been  an  of- 
fense, had  he  felt  it;  unless  it  had  given  rise  to  some  misconduct 
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Ab  to  Article  5^  the  respondent  pleaded  that  he  simply  fol- 
lowed the  eonstmction  of  the  law  adopted  by  the  oonrts  of 
Virginia  and  their  general  practice  and  that  a  local  Virginia 
fitatnte  was  not  known  to  him  or  the  prisoner's  connsd  at 
that  time.^ 

on  his  part.  Intentions  and  feelingSy  nnless  aeoompanied  by  ae- 
tionSy  do  not  constitnte  crimes  in  this  country;  where  the  goilt  or 
innocence  of  men  is  not  judged  of  by  their  wishes  and  solicitudes, 
but  by  their  conduet  and  its  motives.  And  this  respondent  thinks 
it  his  duty,  on  this  occasion,  to  enter  his  solemn  protest  against  the 
introduction  in  this  country  of  those  arbitrary  principles,  at  once 
the  ofEspring  and  the  instruments  of  despotism,  which  would  make 
'high  crimes  and  misdemeanors'  to  consist  in  ^de  and  contemptuous 
expressions'  in  Vexatious  interruptions  of  counser  and  in  the  mani- 
festation of  Hndecent  solicitude'  for  the  conviction  of  a  most 
notorious  offender.  Such  conduct  is  no  doubt  improper  and  unbe- 
coming in  any  person,  and  much  more  so  in  a  judge;  but  it  is  too 
vague,  too  uncertain,  and  too  susceptible  of  forced  interpretations, 
according  to  the  impulse  of  passion  or  the  views  of  poHcy,  to  be 
admitted  into  the  class  of  punishable  offenses,  under  a  systrai  of  law 
whose  certainty  and  precision  in  the  definition  of  crimes,  is  its 
greatest  glory,  and  the  greatest  privilege  of  those  who  live  under 
its  sway." 

^^This  respondent,  in  ordering  a  capias  to  issue  against 
Callender,  decided  correctiy,  as  it  certainly  was  his  intention 
to  do.  But  he  claims  no  other  merit  than  that  of  upright 
intention  in  this  decision;  for  when  he  made  the  decision, 
he  was  utterly  ignorant  that  such  a  law  existed  in  Virginia; 
and  declares  that  he  never  heard  of  it,  till  this  article  was 
reported  by  a  committee  of  the  House  of  Representatives,  during 
the  present  session  of  Congress.  This  law  was  not  mentioned  on 
the  trial  either  by  the  counsel  or  the  traverser,  or  by  Judge  Griffin, 
who  certainly  had  much  better  opportunities  of  knowing  it  than  this 
respondent,  and  iwho,  no  doubt,  would  have  cited  it  had  they  known 
it  and  considered  it  as  applicable  to  the  case.  This  respondent  well 
knows  that  in  a  criminal  view,  ignorance  of  the  law  excuses  no  man 
in  offending  against  it — ^but  this  maxim  applies  not  to  the  deci- 
sion of  a  judge,  in  whom  ignorance  of  the  law  in  general  would 
certainly  be  a  disqualification  for  this  office,  though  not  a  crime; 
but  ignorance  of  a  particular  act  of  assembly,  of  a  state  where  he 
was  an  utter  stranger,  must  be  considered  as  a  very  pardonable 
error;  especially  as  the  counsel  for  the  prisoner  to  fwhose  case  that 
law  is  supposed  to  have  applied,  forbore  or  omitted  to  cite  it;  and 
as  a  judge  of  the  state,  always  resident  in  it,  and  long  conversant 
with  its  local  laws,  either  forgot  this  law  or  considered  it  as  inap- 
plicable. 

^Such  is  tiie  answer  which  this  respondent  makes  to  the  fifth  ar- 
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As  to  Article  6,  he  pleaded  that  he  did  not  construe  the  laws 
of  the  United  States  and  of  Virginia  as  requiring  him  to  al- 
low a  continuance  of  the  trial  to  the  next  term  of  court;  if 
he  was  mistaken  it  was  an  honest  error  and  such  an  enror  of 
construction  or  his  ignorance  of  a  local  statute  of  which  the 
prisoner's  counsel  was  equally  ignorant  cannot  be  construed  as 
an  offense  meriting  punishment.^' 

tide  of  impeachment.  If  he  erred  in  this  case,  it  was  through  ignor- 
ance of  the  law,  and  surely,  ignorance  under  such  circumstances, 
cannot  be  a  crime,  much  less  a  high  crime  and  misdemeanor,  for 
which  he  ought  to  be  removed  from  his  office.  If  a  judge  were 
impeachable  for  acting  against  law  from  ignorance  only,  it  would 
foUow  that  he  would  be  punished  in  the  same  manner  for  deciding 
against  law  wilfully  and  for  deciding  against  it  through  mistake. 
In  other  words,  there  would  be  no  distinction  between  ignorance 
and  design,  between  error  and  corruption." 

'*  ''In  answer  to  this  charge  this  respondent  declares  that  he  was 
at  the  time  of  making  the  above-mentioned  decision,  whoUy  ignor- 
ant of  any  such  law  of  Virginia  as  that  in  question,  that  no  such 
law  was  adduced  or  mentioned  by  the  counsel  of  CaUender,  in  sup- 
port of  their  motion  for  a  continuance;  neither  when  they  fteat 
made  it,  before  this  respondent  sitting  alone;  nor  when  they  re- 
newed it,  after  Judge  Griffin  had  taken  his  seat  in  court;  that  no 
such  law  was  mentioned  by  Judge  Griffin,  who  concurred  in  over- 
ruling the  motion  for  a  continuance  and  ordering  on  the  trial; 
which  he  could  not  have  done  had  he  known  that  such  a  law  ex- 
isted, or  considered  it  as  applicable  to  the  case;  and  that  tiiis  re- 
spondent never  heard  of  any  such  law,  until  the  articles  of  im- 
peachment now  under  consideration  were  reported  in  the  course  of 
the  present  session  of  Congress,  by  a  committee  of  the  House  of 
Representatives. 

''A  judge  is  certainly  bound  to  use  all  proper  and  reasonable 
means  of  obtaining  a  knowledge  of  the  laws  which  he  is  appointed 
to  administer;  but  after  the  use  of  such  means,  to  overlook,  misun- 
derstanding, or  remain  ignorant  of  some  particular  law,  is  at  all 
times  a  veiy  pardonable  error.  It  is  much  more  so  in  the  case  of  a 
judge  of  the  Supreme  Court  of  the  United  States,  holding  a  circuit 
court  in  a  particular  state,  with  which  he  is  a  stranger,  and  with 
the  local  laws  of  which  he  can  have  enjoyed  but  very  imperfect 
opportunities  of  becoming  acquainted.  It  was  foreseen  by  Con- 
gress, in  establishing  the  circuit  courts  of  tihe  United  States,  that 
difficulties  and  inconveniences  must  firequentiy  arise  from  this 
source,  and  to  obviate  such  difficulties  it  was  provided,  that  the 
district  judge  of  each  state,  who  having  been  a  resident  of  the 
state  and  a  practitioner  in  its  courts,  had  all  the  necessary  means  of 
becoming  acquainted  mth  its  local  laws,  should  form  a  part  of  the 
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As  to  Article  7,  which  was  that  the  respondent  refused  to 
discharge  a  Grand  Jury  at  their  request;  that  he  directed 
their  attention  to  an  offense  against  a  Federal  statute  and  that 
he  asked  the  district  attorney  to  aid  the  jury  in  their  inqni- 
ries  concerning  it,  Judge  Chase  answered  that  as  to  his  re- 
fusal to  discharge  the  Grand  Jury  it  was  the  every  day  prac- 
tice of  a  judge,  and  he  was  bound  to  do  so  whenever  he 
thought  that  the  due  administration  of  justice  required  their 
longer  attendance,^ and  as  to  the  other  matters  he  acted  ac- 
cording to  his  sense  of  what  the  duties  of  his  office  required.'* 

eiretiit  eonrt  in  his  own  state.  The  judge  of  the  Supreme  Coxai  is 
expected,  with  reason,  to  be  well  versed  in  the  general  laws;  but 
the  local  laws  of  the  state  form  the  peculiar  province  of  the  district 
judge,  who  may  be  justly  considered  as  particularly  responsible  for 
their  due  observance.  If  in  the  case  in  question,  this  respondent 
overlooked  or  misconstrued  any  local  law  of  the  State  of  Virginia, 
which  ought  to  have  governed  the  case,  it  was  equaUy  overlooked 
and  nusundeistood,  not  only  by  the  prisoner's  counsd  who  made 
the  motion,  and  whose  pecidiar  duty  it  was  to  know  the  law  and 
bring  it  into  the  view  of  the  court,  but  also  by  the  district  judge, 
who  had  the  best  opportunities  of  knowing  and  understanding  it, 
and  in  whom,  nevertheless,  this  oversight  or  mistake  is  considered 
as  a  venal  error,  while  in  this  respondent  it  is  made  the  ground  of 
a  criminal  charge. 

''This  respondent  further  states,  that  after  the  most  diligent  and 
the  most  extensive  inquiry  wihich  the  time  allowed  for  preparing 
this  answer  would  peimit,  he  can  find  no  law  of  Virginia  which 
expressly  enacts,  *m  cases  not  capital,  the  offender  s^all  not  be 
held  to  answer  any  presentment  of  a  Grand  Jury,  until  the  court 
next  succeeding  that  during  which  such  presentment  shall  have 
been  made.'  This  principle  he  supposes  to  be  an  inference  drawn 
by  the  authors  of  the  urtides  of  impeachment,  from  the  law  of 
Virginia  n:ientioned  in  the  answer  to  the  preceding  article,  the  law 
of  November  15th,  1792. 

^1i  in  these  opinions  this  respondent  be  incorrect,  it  is  an  honest 
error.  And  he  contends  that  neither  such  an  error  in  the  construc- 
tion of  a  law,  nor  his  ignorance  of  a  local  state  law  which  he  had  no 
opportunity  of  knowing,  and  of  which  the  counsel  for  the  party 
whose  case  it  is  supposed  to  have  affected  were  equally  ignorant, 
can  be  considered  as  an  offense  liable  to  impeachment,  or  to  any 
sort  of  punishment  or  blame." 

'*''0n  the  same  day  before  the  usual  hour  of  adjournment,  the 
Grand  Jury  came  into  court,  and  informed  the  court  that  they  had 
found  no  indictment  or  presentment,  and  had  no  business  before 
them,  for  'vviiich  reason  they  wished  to  be  discharged.     This  re- 
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As  to  Arti<;le  8,  which  was  that  he  had  deliyered  to  the 
Grand  Jury  an  intemperate  and  inflammatory  political  ha- 

spondent  replied  that  it  was  earlier  than  the  usual  hour  of  dis- 
charging a  Grand  Jury;  and  that  business  might  occur  during  the 
sitting  of  the  court.  He  also  asked  them  if  they  had  no  information 
of  publications  within  the  district,  that  came  under  the  sedition  law, 
and  added,  that  he  had  been  informed  that  there  was  a  paper  called 
the  'Mirror,'  published  at  Wilmington,  which  contained  libeUous 
charges  against  the  government  and  President  of  the  United  States: 
that  he  had  not  seen  that  paper,  but  it  was  their  duty  to  inquire 
into  the  subject.  And  if  ihey  had  not  turned  their  attention  to  it, 
the  attorney  for  the  district  would  be  pleased  to  examine  a  file  of 
that  paper,  'and  if  he  found  anything  that  came  within  the  sedition 
law,  would  lay  it  before  them.'  This  is  the  substance  of  what  the 
respondent  said  to  the  jury  on  that  occasion,  and  he  believes  nearly 
his  words  on  the  morning  of  the  next  day  they  came  into  court  and 
declared  they  had  no  presentments  or  indictments  to  make,  on 
which  they  were  immediately  discharged.  The  whole  time  therefore, 
for  which  they  were  detained  was  twenty-four  hours,  far  less  than 
is  generally  required  of  grand  juries. 

''In  these  proceedings,  this  respondent  acted  according  to  his 
sense  of  what  the  duties  of  his  office  required.  It  certainly  was  his 
duty  to  give  in  charge  to  the  Grand  Jury  all  such  statutes  of  the 
United  States  as  provided  for  the  punishment  of  offenses,  and, 
among  others,  that  called  the  sedition  act;  into  aU  offenses  against 
which  act,  while  it  continued  in  force,  the  Grand  Jury  were  bound 
by  their  oaths  to  inquire.  In  giving  it  in  charge,  together  with  the 
other  acts  of  Congress  for  the  punishment  of  offenses,  he  followed 
moreover  the  example  of  the  other  judges  of  the  Supreme  Court, 
in  holding  their  respective  circuit  courts.  He  also  contends,  and 
did  then  believe,  that  it  was  his  duty,  when  informed  of  an  offense, 
which  the  Grand  Jury  had  overlooked,  to  direct  their  attention  to- 
wards it,  and  to  request  for  them,  and  even  to  require  if  necessary, 
the  aid  of  the  Distnct  Attorney  in  making  their  inquiries.  In  thus 
discharging  what  he  conceives  to  be  his  duty,  even  if  he  committed 
an  error  in  so  considering  it,  he  denies  that  he  committed  or  could 
commit  any  offense  whatever. 

^'With  respect  to  the  remarks  which  he  is  charged  by  this  artidd 
with  having  made  to  the  Grand  Jury,  relative  to  'a  highly  seditious 
temper,  which  he  had  understood  to  have  manifested  itself  in  the 
State  of  Delaware  among  a  certain  class  of  people,  particularly  in 
Newcastle  county,  and  more  especially  in  the  town  of  Wilming^ton,' 
and  relative  to  'a  most  seditious  printer  residing  in  Wilmington,  un- 
restrained by  any  principle  of  virtue  and  regardless  of  social  order;* 
this  respondent  does  not  recollect  or  believe,  that  he  made  any  such 
observations.  But  if  he  did  make  them,  it  could  not  be  improper  in 
him  to  tell  the  jury  that  he  had  received  such  information,  if  in  fact 
he  had  received  it;  which  was  probably  the  case,  though  he  cannot 
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rangne  and  had  endeavored  to  excite  the  odium  of  the  G-rand 
Jury  against  the  government  of  the  United  States,  Judge 
Chase  denied  the  charge  absolutely  and  entirely.'^ 

recollect  it  'with  certainty  at  this  distance  of  time.  That  this  in- 
formation, if  he  did  receive  it,  was  correct,  so  far  as  it  regarded  the 
printer  in  question,  will  fully  appear  from  a  file  of  the  paper  called 
the  'Mirror  of  the  Times,'  etc.,  published  at  Wilmington,  Delaware, 
from  February  5th  to  March  19th,  1800,  inclusive,  which  he  has 
lately  obtained,  and  is  ready  to  produce  to  this  honorable  court 
when  necessary,  and  some  extracts  from  which  are  contained  in  the 
exhibits  severally  marked  No.  7,  which  he  prays  leave  to  make  part 
of  this  his  answer." 

*''  "Ke  admits  that  he  did  then  deliver  a  charge  to  the  Grand  Jury 
and  express  in  the  conclusion  of  it  some  opinions  as  to  certain  pub- 
lic measures,  both  of  the  government  of  Maryland  and  that  of  the 
United  States.  But  he  denies  that  in  thus  acting  he  disregarded  the 
duties  and  dignity  of  his  judicial  character,  perverted  his  offtdal 
right  and  duty  to  address  the  Grand  Jury,  or  had  any  intention  to 
excite  the  fears  or  resentment  of  any  person  whatever,  against  the 
government  and  constitution  of  the  United  States  or  of  Maryland. 
He  denies  that  the  sentiments  which  he  thus  expressed  were  ^- 
temperate  and  inflammatory,'  either  in  themselves  or  in  the  manner 
of  delivering;  that  he  did  endeavor  to  excite  the  odium  of  any  per- 
son whatever  against  the  government  of  the  United  States,  or  did 
deliver  any  opinions  which  were  in  any  respect  indecent,  or  which 
had  any  tendency  to  prostitute  his  judicial  character,  to  any  low  or 
improper  purpose.  He  denies  that  he  did  anything  that  was  un- 
usual, improper,  or  unbecoming  in  a  judge,  or  expressed  any 
opinions,  but  such  as  a  friend  to  his  country,  and  a  firm  supporter 
of  the  government  both  of  the  State  of  Maryland  and  of  the  United 
States,  might  entertain.  For  the  truth  of  what  he  here  says,  he 
appeals  confidently  to  the  charge  itself;  'which  was  read  from  a 
written  paper  now  in  his  possession  ready  to  be  produced.  That 
part  of  it  which  relates  to  the  article  now  under  consideration,  is  in 
these  words:  Tou  know,  gentlemen,  that  our  state  and  national 
institutions  were  framed  to  secure  to  every  member  of  the  society 
equal  liberty  and  equal  rights;  but  the  late  alteration  of  the  federsd 
judiciary,  by  the  abolition  of  the  office  of  the  sixteen  circuit  judges 
and  the  recent  change  in  our  state  constitution  by  the  establishing 
universal  suf&age,  and  the  further  alteration  that  is  contemplated 
in  our  state  judiciary  (if  adopted)  will  in  my  judgment  take  away 
all  security  for  property  and  personal  liberty.  The  independence 
of  the  national  judiciary  is  already  shaken  to  its  foundation;  and 
the  virtue  of  the  people  alone  can  restore  it.  The  independence  of 
the  judges  of  this  state  wiU  be  entirely  destroyed,  if  the  bill  for  the 
abolishing  the  two  supreme  courts  should  be  ratified  by  the  next 
general  assembly.  The  change  of  the  state  constitution,  by  allowing 
universal  suffrage,  will,  in  my  opinion  certainly  and  rapidly  de- 
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Btroy  all  proteetion  to  property,  and  all  security  to  personal  liberty; 
and  onr  republican  constitution  will  sink  into  a  mobacracy,  the 
worst  of  all  possible  governments. 

^'I  can  only  lament  that  the  main  pillar  of  our  state  constitution 
has  been  thrown  down,  by  the  establishment  of  universal  suffrage. 
By  this  shock  alone  the  whole  building  totters  to  its  bate,  and  ^nll 
crumble  into  ruins  before  many  years  elapse,  unless  it  be  restored 
to  its  original  state.  If  the  independency  of  your  state  judges, 
which  your  bill  of  rights  wisely  declares  'to  be  essential  to  tiie  im- 
partial administration  of  justice,  and  the  great  security  to  the 
rights  and  liberties  of  the  people,  shaU  be  taken  away,  by  the  ratifi- 
cation of  the  bill  passed  for  that  purpose,  it  will  participate  the  de- 
struction of  your  whole  state  constitution,  and  there  will  be  nothing 
left  in  it  worthy  the  care  and  support  of  free  men.' 

^'Admitting  these  opinions  to  have  been  incorrect  and  unfounded, 
this  respondent  denies  that  there  was  any  law  which  forbid  him  to 
express  tiiem  in  a  charge  to  a  Grand  Jury;  and  he  contends  that 
there  can  be  no  offense,  without  the  breach  of  some  laiw.  The  very 
essence  of  despotism  consists  in  punishing  acts  which,  at  the  time 
when  they  were  done,  were  forbidden  by  no  law.  Admitting  the 
expression  of  political  opinions  by  a  judge  in  his  charge  to  a  jury, 
to  be  improper  and  dangerous;  there  are  many  improper  and  very 
dangerous  acts,  which  not  being  forbidden  by  law  cannot  be  pxm- 
ished.  Hence  the  necessity  of  new  penal  laws;  which  are  from 
time  to  time  enacted  for  the  prevention  of  acts  not  before  forbidden 
but  found  by  experience  to  be  of  dangerous  tendency.  It  has  been 
the  practice  in  this  country  ever  since  the  beginning  of  the  revolu- 
tion, which  separated  us  from  Great  Britain,  for  the  judges  to  ex- 
press from  the  bench,  by  way  of  charge  to  the  Grand  Jury,  and  to 
enforce  to  the  utmost  of  their  ability,  such  political  opinions  as  they 
thought  correct  and  useful.  There  have  been  instances  in  which  the 
legislative  bodies  of  this  country,  have  recommended  this  practice  of 
the  judges;  and  it  was  adopted  by  the  judges  of  the  Supreme  Court 
of  the  United  States  as  soon  as  the  present  judicial  system  was  es- 
tablished. If  the  legislature  of  the  United  States  considered  this 
practice  as  mischievous,  dangerous  or  liable  to  abuse,  they  might 
have  forbidden  it  by  law,  to  the  penalties  of  which,  such  judges  as 
might  afterwards  trangress  it,  iwould  be  justly  subjected.  By  not 
forbidding  it,  the  legislature  has  given  to  it  an  implied  sanction; 
and  for  that  legislature  to  punish  it  now  by  way  of  impeachment, 
would  be  to  convert  into  a  crime  by  an  ex  post  facto  proceeding, 
an  act  which  when  it  was  done  and  at  all  times  before,  they  had 
themselves  virtually  declared  to  be  innocent.  Such  conduct  would 
be  utterly  subversive  of  the  fundamental  principles  on  which  free 
governments  rests;  and  fwould  form  a  precedent  for  the  most 
sanguinary  and  arbitrary  persecutions  under  the  forms  of  law. 
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Mr.  Randolph  read  his  replication  to  the  answer.'* 

MR.    BANDOIiPH'S  OPENINQ  SPEECH 

February  9. 
Mr.  Randolph :   Mr.  President.    It  becomes  my  duty  to  open 
the  case  on  the  part  of  the  prosecution.    From  this  duty,  how- 

'^or  can  the  incorrectness  of  the  political  opinions  thus  expressed 
have  any  influence  in  deciding  on  the  guilt  or  innocence  of  a  judge's 
conduct  in  expressing  them.  For  if  he  should  be  considered  as 
guilt  or  innocent,  according  to  the  supposed  correctness  or  incorrect- 
ness of  the  opinion,  thus  expressed  by  him,  it  would  follow  that 
error  in  political  opinion  however  honestly  entertained,  might  be 
a  crime;  and  that  a  party  in  power  might,  under  this  pretext,  de- 
stroy any  judge  who  might  happen  in  a  charge  to  a  Grand  Jury,  to 
say  something  capable  of  being  construed  by  them  into  a  political 
opinion  adverse  to  their  own  system. 

''There  might  be  some  pretense  for  saying  that  for  a  judge  to 
utter  seditious  sentiments,  with  intent  to  excite  sedition,  would  be 
an  impeachable  offense,  although  such  a  doctrine  (would  be  liable  to 
the  most  dangerous  abuses;  and  is  hostile  to  the  fundamental  prin- 
ciples of  our  constitution,  and  to  the  best  established  maxims  of  our 
criminal  jurisprudence.  But  admitting  this  doctrine  to  be  correct,  it 
cannot  be  denied  that  the  seditious  intention  must  be  proved  clearly 
either  by  the  most  necessary  implication  from  the  words  them- 
selves, or  by  some  overt  acts  of  a  seditious  nature  connected  with 
them.  In  the  present  case  no  such  acts  are  alleged,  but  the  proof 
of  a  seditious  intent  must  rest  on  the  words  themselves.  By  this 
rule  this  respondent  is  willing  to  be  judged.  Let  the  opinions 
which  he  delivered  be  examined;  and  if  the  members  of  this  honor- 
able court  can  lay  their  hands  on  their  hearts,  in  the  presence  of 
God,  and  say,  that  these  opinions  are  not  only  erroneous  but  sedi- 
tious also;  and  carry  with  them  internal  evidence  of  an  intention 
in  this  respondent  to  excite  sedition,  either  against  the  state  or  gen- 
eral government,  he  is  content  to  be  found  guilty. 

'^n  making  this  examination,  let  it  be  borne  in  mind  that  to 
oppose  a  depending  measure  by  endeavoring  to  convince  the  public 
that  it  is  improper,  and  ought  not  to  be  adopted ;  or  to  promote  the 
repeal  of  a  law  already  past,  by  endeavoring  to  convince  the  public 
that  it  ought  to  be  repealed,  and  that  such  men  ought  to  be  elected 
to  the  legislature  as  will  repeal  it,  to  attempt  in  fine,  the  correction 
of  public  measures  by  argument  tending  to  shorw  their  improper 
nature,  or  destructive  tendency;  never  has  been  or  can  be  con- 
sidered as  sedition,  in  any  country  where  the  principles  of  law  and 
liberty  are  respected;  but  it  is  the  proper  and  usual  exercise  of  that 
right  of  opinion  and  speech,  which  constitute  the  disting^iishing 
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ever  inadequate  I  might  be  at  any  time  to  discharge  it,  and 
especially  at  the  present,  both  on  account  of  the  shortness  of 
time  which  we  have  had  to  answer  the  lengthy  reply  of  the 
respondent,  and  of  personal  indisposition,  I  shall  not  shrink. 

feature  .of  free  govermnent  The  abuse  of  this  privilege  by  writing 
and  pnbHshing  as  facts,  maHcious  ftdsehoods,  with  intent  to  de- 
fame is  pmiishable  as  libellous  in  the  courts  having  jurisdiction  of 
such  offenses;  where  the  truth  or  falsehood  of  the  facts  alleged,  and 
the  malice  or  correctness  of  the  intention,  form  the  criterion  of  guiJt 
and  innocence.  But  the  character  of  libellous,  much  less  of  sedi- 
tious, has  never  been  applied  to  the  expression  of  opinions  concern- 
ing the  tendency  of  public  measures,  or  to  arguments  urged  for  the 
purpose  of  opposing  them,  or  of  effecting  their  repeal.  To  apply 
the  doctrine  of  sedition  or  of  libels  to  such  cases,  would  instantly 
destroy  all  liberty  of  speech,  subvert  the  main  pillars  of  free  gov- 
ernment, and  convert  the  tribunals  of  justice  into  engines  of  party 
vengeance.  To  condemn  a  public  measure,  therefore,  as  pernicious 
in  its  tendency;  to  use  arguments  for  proving  it  to  be  so;  and  to 
endeavor,  by  these  means  to  prevent  its  adoption,  if  still  depending, 
or  to  procure  its  repeal  in  a  regular  and  constitutional  way,  if  it  be 
already  adopted,  can  never  be  considered  as  sedition  or  in  any  way 
illegal. 

''The  first  opinion  expressed  to  the  Grand  Jury  on  the  occasion  in 
question,  by  this  respondent,  (was,  that  'the  late  alteration  of  the 
federal  judiciary,  by  the  abolition  of  the  office  of  the  sixteen  cir- 
cuit judges;  and  the  recent  change  in  our  state  constitution,  by 
establishing  universal  suffrage;  and  the  further  alteration  that  was 
then  contemplated  in  our  state  judiciary,  if  adopted;'  would,  in  the 
judgment  of  this  respondent,  'take  away  all  security  for  property 
and  personal  liberty.'  That  is,  'these  three  measures,  if  the  laist  of 
them,  which  is  still  depending,  should  be  adopted,  will,  in  my 
opinion,  form  a  system  whose  pernicious  tendency  must  be,  to  take 
away  the  security  for  our  property  and  our  personal  liberty,' 
which  we  have  hitherto  derived  from  the  salutary  restrictions,  laid 
by  the  authors  of  our  constitution  on  the  right  of  suffrage,  and 
from  the  present  constitution  of  our  courts  of  justice.'  What  is 
this  but  an  argument  to  persuade  the  people  of  Maryland  to  reject 
the  alterations  in  their  state  judiciary  which  were  then  proposed; 
which  this  respondent  as  a  citizen  of  that  state,  had  a  right  to  op- 
pose; and  the  adoption  of  which  depended  on  a  legislature  then  to 
be  chosen  f  If  this  be  sedition,  then  will  it  be  impossible  to  express 
an  opinion  opposite  to  the  views  of  the  ruling  party  of  the  mo- 
ment, or  to  oppose  any  of  their  measures  by  argument,  without  be- 
coming subject  to  such  punishment  as  they  may  think  proper  to 
inflict. 

"The  next  opinion  is,  that  'the  independence  of  the  national  judi- 
ciary was  already  shaken  to  its  foundation,  and  that  the  virtue  of 
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Mr,  Randolph  read  his  replication  to  the  answer.'* 

KB.    BANDOLPH'S  OPENINQ  SPEECH 

February  9. 
Mr.  Randolph :   Mr.  President.    It  becomes  my  duty  to  open 
the  case  on  the  part  of  the  prosecution.    From  this  duty,  how- 

'^or  can  the  incorrectness  of  the  political  opinions  thus  expressed 
have  any  influence  in  deciding  on  the  guilt  or  innocence  of  a  judge's 
conduct  in  expressing  them.  For  if  he  should  be  considered  as 
guilt  or  innocent,  according  to  the  supposed  correctness  or  incorrect- 
ness of  the  opinion,  thus  expressed  by  him,  it  would  follow  that 
error  in  political  opinion  however  honestly  entertained,  might  be 
a  crime;  and  that  a  party  in  power  might,  under  this  pretext,  de- 
stroy any  judge  who  might  happen  in  a  charge  to  a  Qrand  Jury,  to 
say  something  capable  of  being  construed  by  them  into  a  political 
opinion  adverse  to  their  own  system. 

''There  might  be  some  pretense  for  saying  that  for  a  judge  to 
utter  seditious  sentiments,  with  intent  to  excite  sedition,  would  be 
an  impeachable  offense,  although  such  a  doctrine  would  be  liable  to 
the  most  dangerous  abuses;  and  is  hostile  to  the  fundamental  prin- 
ciples of  our  constitution,  and  to  the  best  established  maxims  of  our 
criminal  jurisprudence.  But  admitting  this  doctrine  to  be  correct,  it 
cannot  be  denied  that  the  seditious  intention  must  be  proved  clearly 
either  by  the  most  necessary  implication  from  the  words  them- 
selves, or  by  some  overt  acts  of  a  seditious  nature  connected  with 
them.  In  the  present  case  no  such  acts  are  alleged,  but  the  proof 
of  a  seditious  intent  must  rest  on  the  words  themselves.  By  this 
rule  this  respondent  is  willing  to  be  judged.  Let  the  opinions 
which  he  delivered  be  examined;  and  if  the  members  of  this  honor- 
able court  can  lay  their  hands  on  their  hearts,  in  the  presence  of 
God,  and  say,  that  these  opinions  are  not  only  erroneous  but  sedi- 
tious also;  and  carry  with  them  internal  evidence  of  an  intention 
in  this  respondent  to  excite  sedition,  either  against  the  state  or  gen- 
eral government,  he  is  content  to  be  found  guilty. 

'In  making  this  examination,  let  it  be  borne  in  mind  that  to 
oppose  a  depending  measure  by  endeavoring  to  convince  the  public 
that  it  is  improper,  and  ought  not  to  be  adopted;  or  to  promote  the 
repeal  of  a  laW  already  past,  by  endeavoring  to  convince  the  public 
that  it  ought  to  be  repealed,  and  that  such  men  ought  to  be  elected 
to  the  legislature  as  will  repeal  it,  to  attempt  in  fine,  the  correction 
of  public  measures  by  argument  tending  to  show  their  improper 
nature,  or  destructive  tendency;  never  has  been  or  can  be  con- 
sidered as  sedition,  in  any  country  where  the  principles  of  law  and 
liberty  are  respected ;  but  it  is  the  proper  and  usual  exercise  of  that 
right  of  opinion  and  speech,  which  constitute  the  distinguishing 
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ever  inadeqnate  I  might  be  at  any  time  to  discharge  it,  and 
especially  at  the  present,  both  on  aceount  of  the  shortness  of 
time  which  we  have  had  to  answer  the  lengthy  reply  of  the 
respondent,  and  of  personal  indisposition,  I  shall  not  shrink. 

feature  .of  free  govemnient  The  abuse  of  this  privilege  by  writing 
and  publishing  as  facts,  mahciouB  falsehoods,  with  intent  to  de- 
fame is  pmiishable  as  libellous  in  the  courts  having  jurisdiction  of 
such  offenses;  where  the  truth  or  falsehood  of  the  facts  alleged,  and 
the  malice  or  correctness  of  the  intention,  form  the  criterion  of  guilt 
and  innocence.  But  the  character  of  libellous,  much  less  of  sedi- 
tious, has  never  been  applied  to  the  expression  of  opinions  concern- 
ing tiie  tendency  of  public  measures,  or  to  argnments  urged  for  the 
purpose  of  opposing  them,  or  of  effecting  their  repeal.  To  apply 
the  doctrine  of  sedition  or  of  libels  to  such  cases,  would  instantly 
destroy  all  liberty  of  speech,  subvert  the  main  pillars  of  free  gov- 
ernment, and  convert  the  tribunals  of  justice  into  engines  of  party 
vengeance.  To  condemn  a  public  measure,  therefore,  as  pernicious 
in  its  tendency;  to  use  arguments  for  proving  it  to  be  so;  and  to 
endeavor,  by  these  means  to  prevent  its  adoption,  if  still  depending, 
or  to  procure  its  repeal  in  a  regular  and  constitutional  way,  if  it  be 
already  adopted,  can  never  be  considered  as  sedition  or  in  any  way 
illegal. 

''The  first  opinion  expressed  to  the  Grand  Jury  on  the  occasion  in 
question,  by  this  respondent,  was,  that  'the  late  alteration  of  the 
federal  judiciary,  by  the  abolition  of  the  office  of  the  sixteen  cir- 
cuit judges;  and  the  recent  change  in  our  state  constitution,  by 
establishing  universal  suffirage;  and  the  further  alteration  that  was 
then  contemplated  in  our  state  judiciary,  if  adopted ;'  would,  in  the 
judgment  of  this  respondent,  'take  away  all  security  for  property 
and  personal  liberty.'  That  is,  'these  three  measures,  if  the  last  of 
them,  which  is  still  depending,  should  be  adopted,  will,  in  my 
opinion,  form  a  system  whose  pernicious  tendency  must  be,  to  take 
away  the  security  for  our  property  and  our  personal  liberty,' 
which  we  have  hitherto  derived  from  the  salutary  restrictions,  'laid 
by  the  authors  of  our  constitution  on  the  right  of  suffrage,  and 
from  the  present  constitution  of  our  courts  of  justice.'  What  is 
this  but  an  argument  to  persuade  the  people  of  Maryland  to  reject 
the  alterations  in  their  state  judiciary  which  were  then  proposed; 
which  this  respondent  as  a  citizen  of  that  state,  had  a  right  to  op- 
pose; and  the  adoption  of  which  depended  on  a  legislature  then  to 
be  chosen  f  If  this  be  sedition,  then  will  it  be  impossible  to  express 
an  opinion  opposite  to  the  views  of  the  ruling  party  of  the  mo- 
ment, or  to  oppose  any  of  their  measures  by  argument,  without  be- 
coming subject  to  such  punishment  as  they  may  think  proper  to 
inflict. 

"The  next  opinion  is,  that  'the  independence  of  the  national  judi- 
ciary was  already  shaken  to  its  foundation,  and  that  the  virtue  of 
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When  I  speak  of  the  shortness  of  the  time  allowed  us  to  reply 
to  the  answer  of  the  respondent,  I  hope  I  shall  not  be  under- 
stood as  casting  any  imputation  upon  this  honorable  court, 
for  expressing  a  wish  that  the  trial  may  be  i>ostponed.    Sen- 

the  people  alone  could  restore  it.'  In  other  words,  'The  act  of 
Congress  for  repealing  the  late  circuit  court  law,  and  vacating 
thereby  the  offices  of  the  judges,  has  shaken  to  its  foundation  tiie 
independence  of  the  national  judiciary,  and  nothing  but  a  change 
in  the  representation  of  Congress,  which  the  return  of  the  people 
to  correct  sentiments  can  effect,  >will  be  sufficient  to  produce  a  re- 
peal of  this  act,  and  thereiby  restore  to  its  former  vigor,  the  part  of 
the  federal  constitution  which  has  been  thus  impaired. 

''This  is  the  obvious  meaning  of  the  expression,  and  it  amounii 
to  nothing  more  than  an  argument  in  favor  of  that  change  which 
this  respondent  then  thought  and  still  thinks  to  be  very  desirable; 
an  argument,  the  force  of  which  as  a  patriot  he  might  feel,  and 
which  as  a  free  man  he  had  a  right  to  advance. 

''The  next  opinion  is,  that  'the  independence  of  the  judges  of  the 
State  of  Maryland  would  he  entirely  destroyed  if  the  bill  for  abol- 
ishing the  two  supreme  courts  should  be  ratified  by  the  next  general 
assembly.'  This  opinion,  however  incorrect  it  may  be,  seems  to 
have  been  adopted  by  the  people  of  Maryland,  to  wihom  this  argu- 
ment against  the  bill  in  question  was  addressed ;  for  at  the  next  ses- 
sion of  the  legislature  this  bill  which  went  to  change  entirely  the 
constitutional  tenure  of  judicial  office  in  the  state,  and  to  render  the 
subsistence  of  the  judges  dependent  on  the  legislature,  and  their 
continuance  in  office  on  the  executive,  was  abandoned  by  common 
consent. 

"All  the  other  opinions  expressed  by  this  respondent,  as  above 
mentioned,  bear  the  same  character  with  those  already  considered. 
They  are  arguments  addressed  to  the  people  of  Maryland  for  the 
purpose  of  dissuading  them  from  the  adoption  of  a  measure  then 
depending;  and  of  inducing  them,  if  possible,  to  restore  to  its 
original  state,  that  part  of  their  constitution  relating  to  the  right  of 
suffrage,  by  a  repeal  of  the  law,  which  had  been  made  for  its  sJtera- 
tion. 

"Such  were  the  objects  of  this  respondent  in  delivering  those 
opinions  and  he  contends  that  they  were  fair,  proper  and  legal  ob- 
jects, and  that  he  had  a  right  to  pursue  them  in  this  way.  A  right 
sanctioned  by  the  universal  practice  of  this  country,  and  by  the  ac- 
quiescence of  its  various  legislative  authorities.  Such  he  contends 
is  the  true  and  obvious  meaning  of  the  opinions  which  he  delivered, 
and  which  he  believes  to  be  correct.  It  is  not  now  necessary  to  in- 
quire into  their  correctness;  but,  if  incorrect,  he  denies  that  they 
contain  anything  seditious,  or  any  evidence  of  those  improper  in- 
tentions which  are  imputed  to  him  by  this  article  of  impeachment. 
He  denies  that  in  delivering  them  to  the  Grand  Jury,  he  committed 
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sible  I  am,  that  this  conrfc  would  allow  us  longer  time,  but  a 
desire  for  the  fortherance  of  justioe,  added  to  the  impreg- 
nable ground  on  which  the  Managers  stand,  induce  them  to 
be  ready  on  the  part  of  the  prosecution. 
The  Managers  are  in  this  instance  to  establish  the  guilt  of 

any  offense,  infringed  any  law,  or  did  anything  tmnsnal,  or  hereto- 
fore considered  in  this  country  as  improper  or  unbecoming  in  a 
judge.  If  this  article  of  impeachment  can  be  sustained  on  these 
grounds,  the  liberty  of  speech  on  national  concerns,  and  the  tenure 
of  the  judicial  office  under  the  government  of  the  United  States, 
must  hereafter  depend  on  the  arbitrary  will  of  the  House  of  Repre- 
sentatives and  the  Senate,  to  be  declared  on  impeachment,  after  the 
acts  are  done,  which  it  may  at  any  time  be  thought  necessary  to 
treat  as  high  crimes  and  misdemeanors." 

's^'This  respondent  has  now  laid  before  this  honorable  court,  as 
weU  as  the  time  allowed  him  would  permit,  all  the  circumstances 
of  this  case.  With  an  humble  trust  in  Providence  and  a  conscious- 
ness that  he  hath  discharged  all  his  official  duties  with  justice  and 
impartiality,  to  the  best  of  his  knowledge  and  abilities;  and  that  in- 
tentionaUy  he  hath  committed  no  crimes  or  misdemeanors,  or  any 
violation  of  the  constitution  or  laws  of  his  country.  Confiding  in 
the  impartiality,  independence  and  integrity  of  his  judges,  and  that 
they  will  patiently  hear  and  conscientiously  determine  this  case, 
without  being  influenced  by  the  spirit  of  party,  by  popular  pre- 
judice or  political  motives,  he  cheerfully  submits  himself  to  their 
decision. 

'If  it  shall  appear  to  this  honorable  court  from  the  evidence 
produced  that  he  hath  acted  in  his  judicial  character  with  wilful 
injustice  or  partiahty,  he  doth  not  wish  any  favor,  but  expects 
that  the  (whole  extent  of  the  punishment  permitted  in  the  constitu- 
tion will  be  inflicted  upon  him. 

'If  any  part  of  his  official  conduct  shall  appear  to  this  honorable 
court,  atricti  juris,  to  have  been  illegal,  or  to  have  proceeded  from 
ignorance  or  error  in  judgment;  of  if  any  part  of  his  conduct  shall 
appear,  although  illegal,  to  have  been  irregular  or  improper,  but 
not  to  have  flowed  from  a  depravity  of  heart,  or  any  unworthy 
motives,  he  feels  confident  that  this  court  wiU  make  aUowance  for 
the  imperfections  and  frailties  incident  to  man.  He  is  satisfied 
that  every  member  of  this  tribunal  will  observe  the  principles  of 
humanity  and  justice,  will  presume  him  innocent  until  his  guilt 
shall  be  established  by  legal  and  credible  witnesses;  and  wiU  be  gov- 
erned in  his  decision,  by  the  moral  and  Christian  rule  of  rendering 
that  justice  to  this  respondent  iwhich  he  would  wish  to  receive. 

''This  respondent  now  stands  not  merely  before  an  earthly  tri- 
bunal, but  also  before  that  awful  Being,  whose  presence  fiUs  all 
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one  of  the  judges  of  the  Supreme  Ck>urt— of  a  man  capable  of 
being  one  of  the  ornaments  of  his  country — and  who,  if  he 
had  made  a  proper  use  of  his  talents,  would  have  done  as 
much  good  for  his  country  as  he  has  inflicted  wounds  upon  it 
by  his  misconduct.  The  arraignment  of  a  man  of  such  tal- 
ents before  this  tribunal,  is  one  of  the  saddest  spectacles  ever 
presented  to  the  view  of  any  people.  Base  indeed  must  be 
his  heart  who  could  triumph  over  such  a  scene. 


space,  and  whose  all  seeing  eye  more  especially  surveys  the  temples 
of  justice  and  religion.  In  a  little  time,  his  accusers,  his  judges  and 
himself  must  appear  at  the  Bar  of  Omnipotence,  where  the  secrets 
of  aU  hearts  shall  be  disclosed  and  every  human  being  shall  answer 
for  his  deeds  done  in  the  body,  and  shall  be  compelled  to  give  evi- 
dence against  himself  in  the  presence  of  assembled  universe.  To 
his  omniscient  judge,  at  that  awful  hour,  he  now  appeals  for  the 
rectitude  and  purity  of  his  conduct  as  to  all  the  matters  of  which  he 
is  this  day  accused. 

''He  has  no^  only  to  adjure  each  member  of  this  honorable  court 
by  the  living  God,  and  in  his  holy  name,  to  render  impartial  justice 
to  him,  according  to  the  constitution  and  laws  of  the  United 
States.  He  makes  this  solemn  demand  of  each  member,  by  all  his 
hopes  of  happiness  in  the  world  to  come,  which  he  will  have  volun- 
tarily renounced  by  the  oath  he  has  taken;  if  he  shall  wilfully  do 
this  respondent  injustice,  or  disregard  the  constitution  or  laws  of 
the  United  States,  which  he  has  solemnly  sworn  to  make  the  rule 
and  standard  of  his  judgment  and  decision." 

''''That  the  said  Samuel  Chase  hath  endeavored  to  cover  the 
high  crimes  and  misdemeanors  laid  to  his  charge  by  evasive  in- 
sinuations and  misrepresentation  of  facts;  that  the  said  answer 
does  give  a  gloss  and  coloring  utterly  false  and  untrue  to  the 
various  criminal  matters  contained  in  the  said  articles;  that  the  said 
Samuel  Chase  did,  in  fact,  commit  the  numerous  acts  of  oppression, 
persecution  and  injustice  of  <which  he  stands  accused;  and  the 
House  of  Representatives,  in  full  confidence  of  the  truth  and  justice 
of  their  accusation,  and  of  the  necessity  of  bringing  the  said 
Samuel  Chase  to  a  speedy  and  exemplary  punishment,  and  not 
doubting  that  the  Senate  will  use  all  becoming  diligence  to  do  jus- 
tice to  the  proceedings  of  the  House  of  Representatives  and  to 
vindicate  the  honor  of  the  nation,  do  aver  their  charges  against  the 
said  Samuel  Chase  to  be  true,  and  that  the  said  Samuel  Chase  is 
guilty  in  such  manner  as  he  stands  impeached;  and  that  the  House 
of  Representatives  will  be  ready  to  prove  their  charges  against  him, 
at  such  convenient  time  and  place  as  shall  be  appointed  for  that 
purpose." 
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Tbe  first  charge  with  which  the  respondent  is  imx)eached, 
is  relative  to  his  conduct  upon  the  trial  of  John  Fries  for  trea- 
son. 

(Ifr.  Randolph  read  the  first  artick  of  impeachment.) 

The  answer  of  the  respondent  to  this  charge  is  by  evasive 
insinuations  and  misrepresentations  of  facts.  He  attempts  to 
show  that  the  opinion  which  he  delivered  in  tbe  case  of 
Fries,  upon  the  law,  was  the  law  laid  down  by  his  predeces- 
sors, in  the  same  court,  and  once  upon  the  same  case.  This 
is  an  attempt  to  wrest  the  charge  from  the  true  point  on  which 
it  stands,  and  to  place  it  upon  another.  It  is  not  on  account 
of  the  illegality  of  the  opinion  which  the  respondent  gave  that 
he  is  impeached,  but  for  the  time  when  he  delivered  it,  and 
the  motives  by  which  he  was  governed.  The  charge  against 
him  is,  that  he  delivered  an  opinion  in  writing,  tending  to 
prejudice  the  minds  of  the  jury  against  John  Fries  the  pris- 
oner, before  the  case  had  been  argued  by  the  counsel.  If  the 
managers  were  to  be  governed  by  their  own  sense  of  propri- 
ety, and  not  by  their  duty  to  those  by  whom  they  are  em- 
ployed, they  might  with  safety,  in  my  opinion,  rest  the  case 
upon  the  concessions  of  the  respondent  himself.  The  respon- 
dent acknowledges  in  his  answer,  that  he  did  deliver  an 
opinion  on  the  law,  tending  to  prejudice  the  minds  of  the 
jury  against  John  Fries,  the  prisoner,  before  the  counsel  had 
been  heard  in  his  defense.  This  may  be  seen  by  a  reference 
to  the  answer  of  the  respondent,  a  part  of  which  I  must  beg 
the  favor  of  one  of  those  associated  wdth  me  to  read. 

(Mr.  Clark  here  read  a  passage  of  the  answer.) 

Our  object  is  to  prove  that  the  opinion  was  delivered  with 
an  intention  to  prejudice  the  minds  of  the  jury  against  the 
prisoner — and  that  the  respondent  did  restrict  the  counsel  in 
their  attempt  to  cite  English  authorities  which  they  consid- 
ered opposite,  and  also  the  statutes  of  the  United  States  and 
did  debar  them  of  their  constitutional  privilege  to  address  the 
jury  upon  the  law  as  well  as  the  fact.  These  are  facts  which 
we  are  able  to  prove  by  the  most  respectable  evidence.     But 
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the  respondent  assigns  as  a  reason  tor  his  delivering  his 
opinion  on  the  law  at  the  time  he  did,  that  the  law  had  been 
settled  by  his  predecessors.  What  does  this  prove  f  That 
the  respondent  endeavored  to  wrest  from  the  counsel  privi- 
leges which  none  of  his  predecessors  conceived  themselves  au- 
thorized to  do,  to  wit,  that  of  addressing  the  jury  on  the  law 
as  well  as  the  fact.  If  as  the  respondent  states,  the  law  was 
settled  twice,  after  solemn  argument,  it  is  an  evidence  that 
his  predecessors  never  attempted  to  debar  the  counsel  from 
arguing  before  the  jury  as  to  the  law.  The  learned  judges 
who  decide  the  law  in  those  eases,  and  to  whom  the  respon- 
dent has  appealed  as  authority,  delivered  their  opinions  pos- 
terior to  the  argument  by  the  counsel  and  not  anterior  like 
the  respondent.  I  repeat  again,  that  it  is  not  for  the  giving 
the  opinion,  that  the  respondent  as  charged,  but  for  the  man- 
ner of  giving  it.  It  is  for  having  a  copy  of  a  written  opinion 
made  out  for  the  jury,  previous  to  their  hearing  argument, 
and  thereby  prejudicing  their  minds  against  the  prisoner. 
The  respondent  has  also  admitted  that  the  counsel  for  Fries 
had  rested  their  case  altogether  upon  the  law,  conscious  that 
the  facts  could  be  proven.  For  this  reason  they  ought  not  to 
have  been  controlled  in  their  defense.  If  they  believed  that 
the  law  was  in  favor  of  the  prisoner,  they  had  a  right  to  ad- 
dress the  jury  upon  that  as  well  as  upon  the  facts,  and  in  de- 
barring them  from  it,  the  respondent  wrested  from  the  pris- 
oner a  constitutional  right,  that  of  being  heard  by  counsel.  I 
must  be  allowed  to  take  what  I  conceive  to  be  a  strong  distinc- 
tion— ^that  there  is  a  material  difference  between  judges' 
giving  a  naked  definition  of  the  crime  of  high  treason,  and  an 
opinion  upon  certain  overt  acts  charged  in  an  indictment  and 
applied  to  the  particular  case  before  him.  The  Managers  do  not 
deny— counsel  for  Fries  did  not  deny  the  right  of  the  respond- 
ent to  deliver  his  opinion  to  the  jury  upon  the  law  respect- 
ing high  treason,  but  the  difference  which  I  have  taken  ap- 
pears evident,  and  the  respondent  had  no  right  to  deliver  a 
written  opinion  to  the  jury  concerning  the  particular  case,  and 
before  solemn  argument  by  counsel. 

To  illustrate  this  point  permit  me  to  state  a  similar  case. 
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It  will  not  be  pretended  that  the  crime  of  high  treason  is  bet- 
ter defined,  than  the  erime  of  murder.  The  latter  is  defined 
to  be  a  killing  with  malice  prepense.  But  although  the  defi- 
nition is  so  well  known  was  there  ever  a  judge  before  the  re- 
spondent daring  enough  to  tell  the  jury  that  the  overt  acts 
charged  in  the  indictment,  if  proved,  amounted  to  murder, 
and  that  they  must  find  the  prisoner  guilty;  I  believe  not. 
There  is  a  very  wide  distinction  between  the  conduct  of  a 
judge  who  delivers  an  opinion  to  the  jury  ui>on  the  law,  after 
solemn  argument,  and  that  of  the  respondent  who  prejudged 
the  ease.  I  believe  there  never  has  been  an  instance  where 
counsel  have  been  stopped  by  the  court,  where  they  attempted 
to  prove  to  the  jury  that  the  facts  which  the  prisoner  had 
committed  did  not  amount  to  murder.  The  conduct  of  the 
respondent  in  preventing  the  counsel  from  addressing  the 
jury  upon  the  law,  and  delivering  a  written  opinion,  before 
argument,  was  entirely  novel  to  the  usages  of  our  country. 
The  respondent  aware  that  the  Managers  were  prepared  to 
prove  what  is  charged  against  him,  has  in  his  answer  admitted 
a  part  of  the  charge,  but  a  part  of  it  he  has  denied.  This  we 
are  prepared  to  prove  by  the  most  respectable  testimony.  We 
are  prepared  to  prove  that  the  respondent  debarred  the  pris- 
oner of  his  constitutional  right  of  addressing  the  jury  by  his 
counsel  upon  the  law.  This  the  respondent  has  in  a  manner 
admitted  in  his  answer,  for  he  says  that  he  informed  the 
counsel  for  Pries  that  if  they  conceived  that  the  court  were 
wreng  in  their  opinion  as  to  the  law  they  might  address 
themselves  to  the  court  What  would  be  said  if  a  judge  in  a 
case  where  a  ]>er8on  was  tried  for  murder,  if  he  were  to  in- 
form the  counsel  for  the  prisoner  that  they  should  not  address 
the  jury  upon  the  law ;  that  they  should  not  attempt  to  prove 
to  the  jury  that  the  facts  committed,  did  not  amount  to  mur- 
der; but  that  on  that  subject,  they  must  address  themselves 
to  the  court  I  He  would  be  deservedly  censured  by  every  man, 
and  would  be  considered  as  unworthy  of  sitting  on  the  bench 
of  justice — and  yet  the  conduct  of  the  respondent  was  not 
dimrimiUr  to  this.  The  jury  has  a  right  in  all  criminal  cases 
to  find  a  general  verdict,  and  to  judge  of  the  law,  and  of 
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course  had  a  right  to  hear  arguments  on  it.  The  acts  of  Con- 
gress which  the  counsel  for  Fries  intended  to  have  read  to  the 
jury,  went,  in  their  opinion,  to  show  that  the  crime  which 
Fries  had  committed  was  less  than  treason,  and  made  punish- 
able by  fine  and  imprisonment — and  yet  the  same  judge 
which  delivered  a  prejudicated  opinion,  prevented  these  stat- 
ues, which  were  the  law  of  the  land,  from  being  read.  Not 
only  were  the  <;ounsel  debarred  from  citing  common  authori- 
ties, and  the  decisions  of  courts  of  justice  in  another  coun- 
try, but  even  from  the  laws  of  the  land :  although  they  con- 
sidered that  they  were  material  to  the  defense  of  the  pris- 
oner. 

I  must  be  again  permitted  to  repeat,  that  it  is  not  for  the 
incorrectness  of  the  opinion  delivered  by  the  respondent  in 
the  case  of  Fries,  that  he  stands  charged,  but  for  the  time 
when  he  delivered  it,  and  his  motives  for  doing  it.  The  Man- 
agers will  not  undertake  to  examine  the  soundness  of  the 
opinion — ^they  have  nothing  to  do  with  that — but  the  man- 
ner of  delivering  it,  was  a  departure  from  all  precedents,  and 
what  I  believe,  is  novel  in  all  our  courts  of  justice. 

I  will  now  proceed  to  the  second  article  of  impeachment. 
It  IS,  that  the  respondent  overruled  the  objection  of  John  Bas- 
set, who  wished  to  be  excused  from  serving  as  a  juror  on  the 
trial  of  Callender,  upon  the  ground  that  the  opinion  of  the 
juror  must  have  been  delivered  as  well  as  formed  and  that 
upon  the  words  charged  in  the  indictment.  In  the  ninth 
page  of  the  answer  of  the  respondent,  it  will  be  seen  that  a 
new  trial  was  granted  to  Fries,  upon  the  ground  that  one  of 
the  jurors  after  he  had  been  summoned,  but  before  he  was 
sworn,  had  used  expressions  hostile  to  the  prisoner.  By  re- 
curring to  the  answer  of  the  respondent,  it  nvill  be  found  that 
the  opinion  which  he  gave  in  the  trial  of  Fries,  was  dissim- 
ilar to  the  one  held  to  be  correct  in  the  case  of 'Callender.  In 
the  case  of  Pries  the  jury  before  they  were  sworn,  were 
asked  whether  they  had  formed  or  delivered  any  opinion,  hos- 
tile to  the  prisoner,  or  that  he  ought  to  be  punished.  The 
question  was  in  the  disjunctive,  not  whether  he  had  formed 
and  delivered  an  oxnnion,  but  whether  he  had  formed  or  de- 
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livered  an  opinion.  But  in  the  case  of  Callender  a  different 
conduct  was  pursued,  and  a  juror  was  not  to  be  excused  from 
serving  unless  he  had  delivered  as  well  as  formed  an  opinion ; 
Basset  could  never  have  seen  the  indictment,  and  therefore, 
according  to  the  opinion  given  by  the  respondent,  could  not 
be  set  aside,  even  although  he  had  a  personal  and  avowed 
enmity  to  the  defendant.  It  was  perfectly  immaterial  what 
Basset's  opinion  as  to  the  guilt  of  the  defendant  was,  because 
the  only  question  which  was  suffered  to  be  put  to  him  was 
one  that  he  was  obliged  to  answer  in  the  n^ative,  to  wit, 
whether  he  had  formed  and  delivered  an  opinion  upon  an  in- 
dictment which  he  could  not  have  seen.  The  respondent  has 
attempted  to  justify  his  conduct  in  this  case,  well  knowing 
that  the  facts  can  all  be  proved,  and  contends  that  a  juror's 
opinion  must  be  formed  and  delivered  upon  the  indictment, 
and  not  on  the  subject  matter  to  be  tried,  to  disqualify  him 
from  serving.  In  the  case  of  Callender  the  subject  matter  to 
be  tried  was  whether  *'The  Prospect  Before  Us"  was  a  libel. 
If  the  juror  had  formed  an  opinion  upon  the  book  which  was 
the  matter  in  issue,  that  it  was  libellous,  and  also  opinions 
hostile  to  the  author,  he  was  not  a  proper  person  to  pass  judg- 
ment between  the  defendant  and  his  countiy.  If  Mr.  Basset 
had  formed  an  opinion  that  the  ''Prospect  Before  Us"  was 
a  false,  scandalous  and  malicious  libel,  and  came  under  the 
provisions  of  the  act  called  the  sedition  act,  he  was  not  a  per- 
son to  serve  upon  the  jury.  Upon  the  ground  taken  by  the 
respondent  a  personal  enemy  of  any  defendant  might  be  taken 
upon  a  jury  and  the  defendant  could  not  object  to  him,  be- 
cause he  could  not  have  formed  and  delivered  an  opinion  upon 
an  indictment  which  he  had  never  seen.  The  third  article  of 
imx>eachment  is  for  rejecting  the  testimony  of  John  Taylor, 
whom  Callender  believed  to  be  a  material  witness,  upon  the 
ground  that  he  could  not  prove  all  the  charges  in  the  indict- 
ment. Had  this  been  the  case,  and  John  Taylor  could  only 
have  proved  a  part  of  the  charges,  yet  the  conduct  of  the 
respondent  must  appear  novel  and  unprecedented  to  every 
person.  But  at  the  time  when  the  evidence  of  John  Taylor 
was  rejected,  the  respondent  as  well  as  the  counsel  for  the 
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trayerser,  were  ignorant  of  what  he  could  prove.  But  it  was 
rejected  upon  the  ground  that  he  was  unable  to  prove  all  the 
charges  in  the  indictment  to  be  true.  The  charge  extracted 
from  ''The  Prospect  Before  Us!"  a  book  which,  with  aU  its 
celebrity,  I  never  saw  until  yesterday,  was  in  these  words 
(speaking  of  Mr.  Adams)  ''He  is  a  professed  aristocrat;  and 
has  proved  faithful  and  serviceable  to  the  British  interest" 
The  charge  was  contained  in  two  distinct  sentences.  The 
respondttit  says  that  taken  separately,  they  meant  nothing; 
taken  together,  th^y  meant  a  great  deaL  Yet  the  evidence 
of  John  Taylor  was  refused,  although  he  was  expected  to 
prove  the  whole  charge,  according  to  the  meaning  of  the  de- 
fendant when  he  wrote  it  He  was  expected  to  prove  that 
Mr.  Adams  had  been  useful  to  the  British  interest  in  the  man- 
ner meant  by  the  author  of  the  "Prospect  Before  n&"  I 
will  ask  this  honorable  court,  whether  it  is  proper  for  evi- 
dence to  be  rejected  because  incapable  of  proving  all  the 
facts  in  the  case  t  May  not  a  witness  be  material,  although 
he  can  only  establish  a  particular  point  t  As  if  a  fact  were 
proven  by  one  witness,  would  it  be  proper  to  admit  testimony 
to  streng^en  that  evidence  although  the  person  knew  noth- 
ing of  the  facts.  As,  for  instance,  to  prove  that  he  saw  the 
parties  together  on  that  day.  Suppose  two  witnesses  were 
adduced  to  prove  facts,  and  neither  could  prove  all,  accord- 
ing to  the  decisions  of  the  respondent  neither  could  be  ad- 
mitted to  give  evidence.  The  respondent  in  his  answer,  says 
that  the  court  have  a  right  to  compel  counsel  to  reduce  the 
questions  which  they  meant  to  propound  to  their  witness  to 
writing,  and  that  it  has  frequently  been  done.  I  do  not  in- 
tend to  set  up  my  judgment  upon  legal  questions,  in  opposi- 
tion to  the  respondent's — but  I  can  say  without  hesitation 
that  it  is  not  the  practice  in  the  state  in  which  the  case  was 
tried,  nor  has  counsel  in  Virginia,  either  before,  or  since  the 
case  of  Callender,  been  compelled  to  reduce  to  writing  any 
questions  which  they  wished  to  propound  to  their  witnesses 
and  to  submit  those  questions  to  the  inspection  of  the  court 
But  the  respondent  has  set  up  this  curious  defense.  That  he 
went  with  a  determination  to  convict  and  punish  Callender, 
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and  therefore  it  was  perfectly  immaterial  whether  he  conld 
prove  a  part  of  the  charges  to  be  trae  or  not,  if  he  conld  not 
prove  the  whole,  and  if  but  one  of  the  twenty  charges  conld 
be  fixed  upon  him,  he  would  be  perfectly  in  the  power  of  the 
court.  What  was  this  but  prejudging  the  case,  and  a  de- 
termination of  the  respondent  to  procure  the  conviction  of 
the  defendant.  But  it  was  impossible  for  the  court  to  know 
what  John  Taylor  would  prove.  For  aught  they  knew  his 
evidence  might  have  gone  to  the  whole  case,  and  produced 
from  the  jury  a  verdict  of  acquittal  for  the  traverser.  With 
respect  to  the  counsel's  having  been  compelled  to  reduce 
their  questions  to  writing  and  submit  them  to  the  inspection 
of  the  court,  it  is  believed  by  the  Managers  to  be  a  course  of 
procedure  unusual  in  courts  of  justice.  I  recollect  to  have 
been  present  at  the  famous  trial  of  Logwood,  where  the 
Chief  Justice  of  the  United  States  presided.  It  must  be 
conceded  that  the  United  States  were  as  much  interested  in 
the  conviction  of  so  notorious  an  offender  as  in  that  of  any 
libeller  whatever.  Although  evidence  of  the  most  question- 
able sort  was  brought  forward  on  behalf  of  Logwood,  nothing 
of  that  kind  took  place.  The  witnesses  were  all  sworn  in 
chief,  and  the  weight  of  their  testimony  was  left  to  the  jury. 
The  respondent  also  refused  to  postpone  the  trial  of  Cal- 
lender,  although  an  afiSdavit  was  filed  stating  the  absence  of 
material  witnesses.  The  ground  taken  by  the  respondent  in 
justification  of  this,  is,  that  the  witnesses  lived  in  so  dis- 
persed a  situation,  Uiat  it  would  have  been  almost  impossible 
to  procure  their  attendance  at  the  next  court — ^this  was  a 
reason  which  ought  to  have  operated  forcibly  in  favor  of  a 
postponement  of  the  trial,  and  goes  to  the  conviction  of  the 
respondent  With  regard  to  the  rude  and  contemptuous  ex- 
pressions used  by  the  respondent  to  the  counsel  for  Callender, 
and  the  unusual  manner  in  which  he  conducted  himself,  I 
wiU  only  refer  the  court  to  the  testimony  which  will  be  of- 
fered in  this  caise.  But  perhaps  I  shall  be  told  that  al- 
though such  conduct  ia  highly  improper  end  unbecoming  in 
a  judge,  yet  it  is  not  an  indictable  offense,  and  therefore  not 
sufficient  cause  for  a  removal  from  office.    In  answer  to  this, 
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I  will  beg  leave  to  observe  that  this  is  not  a  case  to  be  deter- 
mined according  to  common  law,  but  bj  the  common  sense, 
and  common  opinion  of  the  world  upon  it.  I  do  not  know 
whether  it  would  be  deemed  an  indictable  oflfense  for  a  judge 
to  appear  upon  the  bench  of  justice  in  a  state  of  total  intoxi- 
cation and  to  use  profane  and  obscene  language,  yet  I  pre- 
sume it  will  not  be  denied  that  a  judge  convicted  of  these 
offenses  can  be  removed  by  this  honorable  court. 

The  fifth  article  of  impeachment,  charges  the  respondent 
with  having  awarded  a  capias  against  the  body  of  Callender, 
contrary  to  the  law  of  Virginia,  which  was  recognized  by  the 
act  of  Congress,  passed  in  the  year  '89  for  the  establishment 
of  the  judicial  system  of  the  United  States,  as  the  rules  of 
decision  in  the  federal  courts.  The  defense  stated  by  the 
respondent,  embraces  two  points — ^the  one  that  the  law  of 
Virginia  was  passed  posterior  to  the  acts  of  Congress  and 
therefore  the  latter  could  not  have  had  reference  to  it;  and 
it  was  not  a  rule  of  decision.  It  will  be  necessary  to  inform 
some  of  this  court  that  the  acts  of  Virginia  had  by  the  au- 
thority undergone  an  amendment  and  revision,  and  the  acts 
thus  revised  were  published  under  the  title  of  the  revised  code 
of  the  laws  of  Virginia  in  the  year  1792,  of  course,  part  of 
them  bear  date  later  than  they  were  actually  passed.  The 
act  in  question  did  pass  in  the  year  '88,  was  anterior  to  the 
act  of  Congress;  and  being  law  at  the  time  the  latter  passed, 
it  became  a  rule  of  decision  for  the  federal  courts  held  in*  the 
State  of  Virginia. 

(JIfr.  Randolph  here  read  the  law  of  Virginia.) 

But  the  respondent  states  his  ignorance  of  the  law,  and 
also  that  he  did  comply  with  it  by  issuing  other  proper  pro- 
cess. We  are  prepared  to  prove  that  the  other  proper  pro- 
cess mentioned  in  the  law,  has  always  been  construed  to  mean 
a  notice  to  the  party  charged  to  appear  at  the  next  court, 
and  answer  to  the  charges  against  him.  But  it  has  been  said 
that  this  would  be  a  notice  to  the  party  to  abscond,  and 
therefore  avoid  a  punishment. 

In  cases  not  capital,  it  would  be  much  better  for  a  state, 
in  my  opinion,  that  the  offender  should  go  away  into  volun- 
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tary  pimishment  than  to  punish  him  and  suflfer  him  to  re- 
main in  the  state.  -  It  has  never  been  the  practice  of  Vir- 
ginia for  an  offense  less  than  capital,  to  commit  the  offender 
to  close  custody.  A  capias  has  never  been  deemed  the  proper 
process — and  that  awarded  against  the  body  of  Callender 
was  not  warranted  by  any  law  of  Virginia,  which  was  the 
rule  of  decision  in  that  case.  But  the  respondent  says,  that 
the  counsel  for  the  accused  forbore  to  mention  this  law,  and 
that  he  could  not  have  been  presumed  to  have  known  it.  The 
counsel  for  the  accused  did  cite  this  very  act,  not  the  section 
which  relates  to  the  point  under  consideration,  but  in  sup- 
port of  their  motion  for  a  continuance  of  the  trial,  and  of  the 
right  of  the  jury  to  assess  the  fine.  They  were  told  by  the 
respondent  that  the  court  were  not  bound  to  notice  that  law, 
and  that  although  it  might  be  law  in  Virginia,  when  applied 
to  their  local  regulations,  but  as  applied  to  the  courts  of  the 
United  States,  the  construction  was  a  wild  one.  Would  it 
not  then  have  been  deemed  folly  in  the  extreme  for  the  coun- 
sel for  the  accused  to  have  brought  the  same  act  in  order  to 
support  any  other  position  which  they  might  take.  We  are 
prepared  to  prove  that  unless  this  decision  had  been  made  by 
the  court,  that  they  were  not  bound  to  notice  the  law,  that 
the  law  would  have  been  cited. 

But  the  respondent  takes  shelter  under  this  doctrine,  that 
the  provisions  of  the  act  of  Congress  can  relate  only  to  state 
regulations,  and  not  to  the  statutes  of  the  United  States, 
which  he  says  are  not  cases  at  common  law.  We  are  pre- 
pared and  I  trust  shall  be  able  to  show,  that  the  words  ''trials 
at  common  law''  were  only  used  to  contradistinguish  them 
from  the  civil  and  maritime  law. 

I  will  pass  ^ver  the  seventh  article  and  leave  it  upon  the 
ground  upon  which  it  has  been  placed  by  the  respondent  in 
his  answer. 

On  the  eighth  article  I  will  observe,  that  the  perversion  of 
the  bench  of  justice  to  the  hustings  of  an  election,  was  a 
thing  totally  variant  from,  and  has  no  connection  with,  the 
right  of  speech  which  the  respondent  enjoys  in  his  individual 
capacity.  He  has  no  right  in  his  judicial  capacity,  to  prevert 
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the  bench  of  justice  into  the  theatre  of  his  political  de- 
clamations. But  we  shall  be  told  that  in  aU  those  acts  "with 
which  the  respondent  stands  charged,  that  he  was  associated 
with  other  judges,  who  concurred  in  opinions  with  him,  and 
were  therefore  equally  guilty  with  the  respondent. 

The  court  will  recollect  the  high  standing  which  the  re- 
spondent has  with  every  person  for  his  legal  learning  and 
abilities.  This  court  will  take  all  the  acts  together,  and  will 
observe,  that  in  all  of  them,  the  respondent  appeared  to  be 
the  sole  actor.  With  talents  so  conspicuous,  and  a  disposi- 
tion so  irritable,  he  has  been  associated  in  the  four  several 
courts  where  he  presided,  and  the  acts  for  which  he  is  im- 
I>eached,  were  committed  with  men  perhaps  of  timid  minds, 
and  with  talents  very  far  inferior  to  those  of  the  respondent, 
that  they  were  overawed  by  him,  and  were  not  culpable  as  the 
respondent.  Wherever  we  behold  the  respondent  sitting  in 
his  judicial  capacity,  we  find  the  counsel  extremely  irritable 
and  contumelious;  and  yet  we  behold  the  other  judges  of  the 
United  States  holding  courts  in  the  same  places,  and  associ- 
ated with  the  same  district  judges  as  the  respondent,  and  noth- 
ing of  this  kind  appears.  Contumacy  is  only  found  to  exist  in 
those  courts  where  the  respondent  presides.  Great  distinction 
therefore  exists  between  the  respondent  and  these  judges  who 
have  be«n  upon  the  bench  with  him  when  these  violations  of 
law  and  justice  took  place. 

There  is  a  great  distinction  between  a  judge  anxious  for  the 
punishment  of  men  who  have  violated  the  laws,  and  a  judge 
anxious  for  the  punishment  of  those  who  violate  a  particular 
law.  I  could,  if  permitted,  turn  to  a  judge  who  has  not  been 
surpassed  in  this  country  as  a  terror  to  evil  doers — an  au- 
thority that  differed  with  the  respondent  in  his  construction 
of  the  law  relative  to  treason — a  man  second  to  none  for  his 
punishment  of  notorious  offenders,  for  his  regard  to  the  laws 
and  for  his  humanity.  I  will  beg  leave  to  read  a  passage 
from  a  work  of  his.  (Afr,  Randolph  read  a  passage  from 
Tucker's  Blackstone.) 

I  have  endeavored,  Mr.  President,  in  a  manner  very  lame, 
to  discharge  the  duty  incumbent  on  me,  and  to  show  the 
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grounds  on  which  we  mean  to  rely  for  the  conyiction  of  the 
respondent  Such,  however,  is  the  case  that  it  does  not  rest 
on  so  weak  a  ground  as  my  arguments.  I  believe  we  shall  be 
able  to  exhibit  to  this  honorable  court  a  tissue  of  judicial 
proceedings  never  before  exhibited  in  the  annals  of  our  coun- 
try. The  respondent,  in  his  answer,  has  appealed  to  the  Su- 
preme Searcher  of  hearts  at  the  last  day  for  the  rectitude  of 
his  conduct.  When  such  an  appeal  is  made,  I  feel  for  the 
re^ondent,  but  I  feel  a  great  relief  upon  considering  that 
the  blood  of  John  Fries,  an  innocent  and  oppressed  man,  will 
not  rise  in  judgment  against  hiuL  But  for  the  timely  ex- 
tension of  that  provision  of  the  constitution,  which  gives  the 
president  the  power  of  granting  pardon,  the  cries  of  the  widow 
and  the  tears  of  the  orphan  would  have  cried  aloud  for  justice 
against  him  at  the  throne  of  grace.  And  when  at  the  last  day 
all  hearts  were  laid  open,  he  would  have  been  obliged  to  accuse 
himself,  and  to  attest  that  in  a  manner  novel  and  unprece- 
dented, he  had  procured  the  conviction  of  a  poor  ignorant  illit- 
erate Gterman,  and  sent  him  without  remorse  into  eternity. 
But  the  then  president  of  the  United  States  has  saved  the  re- 
spondent from  answering  for  blood  by  granting  a  pardon  to 
Fries,  and  by  this  act,  obliterated  the  remembrance  of  a 
number  of  his  errors  from  my  mind,  for  mercy  like  charity, 
eovereth  a  multitude  of  sins ;  and  the  pure  ermine  of  justice 
was  not  suffered  to  be  dyed  with  the  blood  of  John  Fries. 


THE  WITNESSES  FOE  THE  PROSECUTION. 


WUKatn  Lewis.  Mr.  Dallas, 
Mr.  Ewing  and  myself  were 
counsel  for  Fries  at  his  first  trial. 
We  were  allowed  to  use  every 
means  necessary  to  acquit  him. 
The  trial  was  hefore  Judges  Ire- 
dell and  Peters.  He  was  con- 
victed and  a  new  trial  was  grant- 
ed. This  took  place  in  Apnl  and 
May,  1799.  At  the  next  April 
term  a  new  indictment  was 
found.  At  this  term  Judge 
Chase  presided  and  was  assisted 
by  Ju^  Peters. 


Judge  Chase  observed  that  he 
had  understood  that  at  the  for- 
mer trial  there  had  been  a  great 
waste  of  time  by  the  counsel  in 
making  long  speeches  and  in 
reading  common  law  determina- 
tions relative  to  the  doctrine  of 
treason,  and  also  English  au- 
thorities both  before  and  since 
their  revolution,  and  also  in  read- 
ing several  acts  of  Congress  con- 
cerning offenses  less  than  treason, 
particularly  the  act  commonly 
called  the  sedition  law.  In  order 
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to  remedy  this,  that  he  or  they 
(I  do  not  recollect  which)  had 
made  up  an  opinion  on  the  law 
which  he  intended  to  deliver  to 
the  jury,  and  in  order  that  the 
counsel  on  both  sides  might  gov- 
ern themselves  accordingly,  he  or 
they  had  directed  Clerk  Caldwell 
to  make  out  three  copies,  one  of 
them  to  be  delivered  to  the  Dis- 
trict Attorney,  one  to  the  counsel 
for  the  prisoner  and  a  third  to 
the  jury.  The  clerk  handed  me 
the  paper  which  was  designed 
for  the  prisoner's  counsel.  I 
waved  my  hand  and  used  these 
words:  "I  will  never  suffer  my 
hand  to  be  corrupted  with  a  pre- 
judged opinion  in  any  case,  much 
less  so  in  a  capital  one."  Judge 
Chase  when  speaking  of  the  cases 
cited  from  the  common  law  au- 
thorities and  the  statutes  of  Eng- 
land previous  to  the  revolution, 
and  also  of  the  acts  of  Congress, 
said  he  would  not  suffer  them  to 
be  read  again.  He  said  that  the 
acts  of  Congress  had  no  relation 
to  the  subject.  He  also  said  that 
they  were  the  judges  of  the  law 
and  if  they  did  not  understand  it 
they  were  unworthy  of  their  seats 
there,  and  if  the  prisoner's  coun- 
sel had  anything  to  say,  in  order 
to  show  that  they  were  wrong, 
they  must  address  themselves  to 
the  court  and  not  to  the  jury. 
I  made  some  observations  on  the 
subject,  but  I  cannot  say  with 
precision  what  they  were.  Mr. 
Dallas  came  into  court.  I  briefly 
related  what  had  passed  and  we 
were  both  impressed  mith  the 
idea  that  as  the  court  had  made 
up  their  minds,  it  was  not  prob- 
able that  they  could  be  changed, 
and  that  it  would  be  more  serv- 
iceable to  Fries  that  we  should 
withdraw  from  his  defense — this 
we    told    Fries    and    earnestly 


recommended  to  him  to  agree  to 
it.  We  told  him  that  if  he  in- 
sisted on  it  we  would  proceed  in 
his  defense  at  every  hazard  and 
until  we  were  stopped  by  the 
court,  and  should  contend  for  our 
constitutional  privileges,  and  ad- 
dress the  jury  on  the  law  as  well 
as  on  the  fact  He  said  he  knew 
we  would  do  the  best  for  him, 
and  left  it  entirely  with  us  to 
proceed  or  not  with  his  defense. 
Informed  him  the  court  would 
probably  offer  to  assign  him 
other  counsel,  and  desired  him  to 
refuse  the  offer;  went  to  court 
the  next  day  to  inform  the  court 
I  was  no  longer  counsel  for  pris- 
oner. Both  Judge  Chase  and 
Judge  Peters  manifested  a  strong 
disposition  that  we  should  pro- 
ceed with  the  defense  and  also 
to  remove  every  restriction  laid 
upon  us  the  day  before.  Judge 
Chase  told  us  to  go  on  in  our  own 
way  and  address  the  jury  upon 
the  law  as  well  as  the  fact,  if  we 
thought  proper,  but  at  the  same 
time  observed  that  it  would  be 
under  the  direction  of  the  court 
and  at  our  own  peril,  and  at  the 
risk  of  our  characters,  if  we  con- 
ducted ourselves  with  impro- 
priety. Judge  Peters  observed 
that  he  knew  the  bar  would  take 
the  stud,  and  asked  if  the  court 
were  in  an  error,  would  we  not 
suffer  it  to  be  corrected.  If  they 
had  fallen  into  an  error  I  wished 
to  keep  them  in  it  provided  it 
would  save  the  life  of  my  client. 
Said  that  it  was  the  constitu- 
tional right  of  the  prisoner  to 
have  counsel  for  his  defense,  and 
that  it  was  the  privilege  of  the 
counsel  to  address  the  jury  upon 
the  law  as  Well  as  the  fact  in 
criminal  cases,  and  that  this  was 
a  right  which  would  not  be  sur- 
rendered   by    the    bar.      Judge 
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Peters  remarked  that  the  papers 
were  all  withdrawn  and  de- 
stroyed. I  answered  that  the 
eonrt  had  said  that  they  had  made 
up  their  minds  and  had  ex- 
pressed it  in  the  hearing  of  the 
jury  which  wond  be  injnrions  to 
the  prisoner,  and  that  therefore 
I  wx)ud  not  proceed  in  his  de- 
fense. When  Judge  Chase  said 
we  should  not  read  any  decisions 
in  England  previous  to  their 
revolution,  he  said  that  we  might 
read  those  that  were  made  after 
it  We  had  not  read  the  deci- 
sions at  common  law  to  show 
that  the  judges  in  this  country 
were  bound  by  them,  but  to  show 
they  ought  to  guard  against  con- 
structive treason.  Finding  that 
we  would  not  proceed  in  Fries' 
defense,  Judge  Chase  observed 
that  we  shoidd  not  be  able  to 
embarrass  the  court  and  that  they 
would  proceed  without  us,  and 
by  the  blessing  of  God  would 
render  as  much  justice  to  the 
prisoner  as  if  we  had  proceeded 
in  his  defense.  The  judges  both 
on  the  second  day  took  pains  to 
induce  us  to  proceed ;  we  refused, 
believing  after  what  had  taken 
place,  the  life  of  our  client 
would  be  saved  sooner  by  his  not 
having  counsel,  than  by  any  ex- 
ertion on  our  part. 

In  the  first  trial  we  were  al- 
lowed the  utmost  latitude  in  our 
defense,  and  to  read  what  we 
thought  proper  to  the  jury,  and 
to  address  them  upon  the  law  as 
well  as  the  fact ;  to  read  decisions 
at  common  law,  and  also  before 
as  well  as  after  the  revolution. 
And  also  what  statutes  of  the 
United  States  we  conceived  to  be 
applicable. 

Cross-examined.  In  the  first 
trial  of  Fries  wb  contended  that 
resistance  to  a  particular  law  of 


Congress  was  not  treason,  but 
only  a  riot.  In  the  second  trial 
we  intended  to  admit  that  resis- 
tance to  the  laws  in  general,  was 
treason,  but  to  deny  that  resis- 
tance to  a  particular  law  was 
treason.  It  appeared  to  me  the 
conduct  of  the  court  would  jus- 
tify counsel  in  withdrawing;  and 
it  did  appear  much  more  likely, 
that  the  President  would  pardon 
him  after  having  been  convicted 
without  having  counsel  than  if 
he  had. 

February  P. 

Andrew  James  Dallas,  On 
the  morning  of  the  second  trial 
of  Fries,  I  did  not  enter  the 
court  until  some  time  after  it 
was  called.  Fries  was  then  in 
the  prisoner's  box.  My  attention 
was  attracted  by  an  animated 
conversation  between  Mr.  Lewis 
and  Mr.  Edward  Tilghman.  When 
Mr.  Lewis  observed  me  and  re- 
lated what  he  has  stated  here, 
he  said  that  Judge  Chase  had  de- 
clared that  the  court  had  made 
up  their  minds  with  respect  to 
the  law  relative  to  treason,  and 
had  ordered  three  copies  of  the 
opinion  to  be  made  out.  As  the 
question  was,  whether  we  were 
ready  to  proceed  with  the  de- 
fense. Mr.  Lewis  observed  that 
there  were  no  doubts  as  to  the 
facts,  and  as  the  court  had  made 
up  their  minds  as  to  the  law  he 
did  not  expect  that  he  should  be 
able  to  change  them;  and  he 
should  decline  acting  as  counsel 
for  Fries.  I  addressed  the  court, 
thinking  there  might  be  some 
mistake,  for  although  I  was  cer- 
tain that  Mr.  Lewis  would  not 
have  related  any  thing  that  was 
not  tme,  yet  I  deemed  it  prob- 
able I  might  have  misunderstood 
him.    I  concluded  by  stating  to 
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tbe  court  my  determination  not 
to  eonsider  myself  as  oouisel  for 
the  prisoner  any  longer,  under 
the  opinion  whidi  the  court  had 
given. 

I  heard  Judge  Peters  say  to 
Judge  Chase,  ''I  told  you  so;  I 
knew  they  would  take  the  stud." 
Judge  Peters  expressed  a  wish 
that  we  would  proceed  with  the 
defense,  and  to  take  any  range 
we  pleased.  The  bar  and  the 
audience  appeared  extremely 
surprised  at  the  transactions  of 
the  day.  On  the  second  day 
Judge  Chase  said  we  might  ad- 
dress the  jury  on  the  law,  but  it 
would  be  at  the  hazard  of  our 
reputation.  This  had  the  con- 
trary effect  rather  than  to  induce 
me  to  proceed.  In  the  interval 
Mr.  Lewis  and  I 'visited  Fries 
at  the  prison.  We  told  him  we 
had  two  objects  in  view:  saving 
his  life  and  to  maintain  our 
privileges  as  memibers  of  the  bar. 
Under  the  then  existing  circum- 
stances, we  had  no  hopes  of  an 
acquittal;  there  were  no  doubts 
as  to  the  facts  and  the  court  hav- 
ing made  up  their  opinion  as  to 
the  law  and  the  jury  having 
heard  the  declaration  of  the 
court  which  would  influence  their 
verdict;  that  if  he  would  consent 
to  our  withdrawing  from  his  de- 
fense, and  refuse  to  accept  other 
counsel,  it  would  be  a  strong  ree- 
onmiendation  to  the  President 
for  a  pardon.  He  was  at  first 
extremely  alarmed,  but  after 
some  time  he  agreed  to  our 
proposition.  We  told  bun  that 
if  he  insisted  on  it,  we  would 
proceed  to  defend  him  at  every 
hazard. 

On  tiie  next  day  we  both  stated 
to  the  court  we  were  no  longer 
his  counsel,  upon  which  both 
Judge  Peters  and  Judge  Chase 


spoke  in  the  manner  in  which 
Mr.  Lewis  has  stated  it.  Judge 
Chase  said  that  we  mi^t  thiiJc 
to  embarrass  the  court,  but  we 
should  find  ourselves  mistaken. 
He  then  asked  Fries  if  he  wished 
other  counsel  assigned  hinii  who 
replied  that  he  did  not  know 
what  was  best  for  him  to  do,  but 
would  leave  it  entirely  to  the 
court  Judge  Chase  then  ob- 
served, that  by  the  blessing  of 
Ood,  tbey  would  do  him  as  much 
justice  as  the  counsel  who  had 
been  assigned  him. 

On  the  first  trial  of  Fries  we 
were  allowed  to  address  the  jury 
both  on  the  law  and  on  the  fact 
— ^to  read  what  authorities  we 
pleased,  both  before  and  after 
the  revolution  in  England,  and 
also  the  statutes  of  Congress  in 
order  to  show  that  Fries  had 
only  been  guilty  of  a  riot  Our 
law  points  were,  that  the  consti- 
tution had  defined  the  law  con- 
cerning treason,  and  that  the  1^- 
islature,  nor  the  judges  had  the 
power  of  defining  it  We  argued 
that  the  judges  before  the  revo- 
lution in  England  held  their  of- 
fice at  the  pleasure  of  the  crown, 
and  therefore  would  make  any- 
thing treason.  We  took  up  the 
common  law  decisions  to  show, 
not  what  Was  the  law  but  what 
had  been  their  decisions.  We 
cited  the  case  of  the  man  whose 
stag  the  king  killed,  and  who 
wished  the  horns  of  the  stag  in 
the  king's  belly,  and  also  that  of 
the  innkeeper  who  kept  the  sign 
of  the  crown,  and  who  said  he 
would  make  his  son  heir  to  the 
crown,  in  order  to  show  the  great 
lengths  to  which  the  doctrine  of 
constructive  treason  was  carried. 
We  then  contended  that  al- 
though the  judges  since  the  rev- 
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olntion  in  England  had  become 
independent  of  the  crown,  yet 
they  considered  themselvcB  as 
bound  by  these  decisions  of  their 
predecessors,  and  therefore  ought 
not  to  be  considered  as  authori- 
ties to  govern  our  courts  on  the 
subject  of  treason.  We  also  read 
the  statutes  of  Congress,  partic- 
ularly the  first  section  of  the  act 
called  the  sedition  law,  in  order 
to  show  that  the  legislature  of 
the  United  States  had  declared 
the  offense  of  which  Fries  was 
charged  to  have  conunitted  to 
have  been  only  a  riot,  and  pun* 
ishable  with  fine  and  imprison* 
ment.  We  attempted  to  show 
a  difference  between  the  case  of 
Fries  and  the  western  insurrec- 
tion« 

Fehrtutry  11. 

Edward  Txlghman.  Was  pres- 
ent at  the  circuit  court  of  the 
United  States  on  22d  of  April, 
1800.  (The  witness  corroborated 
the  previous  witnesses  as  to  what 
took  place.)  When  it  appeared 
that  the  counsel  would  not  pro- 
ceed Judge  Chase  observed, 
''yon  may  think  to  bring  the 
court  into  difficulties  gentlemen, 
but  if  you  do  you  miss  your 
aim.''  Judge  Peters  seemed  very 
solicitous  that  the  counsel  should 
proceed,  and  asked  them  whether 
if  an  error  had  been  committed 
by  the  court,  why  should  they  not 
be  at  liberty  to  correct  it,  and 
added  that  the  papers  had  all 
been  withdrawn,  and  I  think  that 
both  the  judges  concurred  in  say- 
ing that  the  case  was  to  be  con- 
sidered as  if  the  paper  had  nev- 
er been  thrown  on  the  table.  The 
counsd  continued  firm  in  their 
determination  of  abandoning  the 
prisoner.  The  court  took  great 
pains  to  induce  them  to  act,  and 


before  the  prisoner  was  remand- 
ed to  jail,  expressed  their  hope 
that  the  counsel  would  think  bet- 
ter of  it  the  next  day,  and  appear 
in  his  defense.  On  the  third  day 
the  prisoner  was  brought  up  and 
asked  whether  he  had  any  coun- 
sel He  replied  that  he  had  none, 
and  that  he  would  depend  upon 
the  court  to  be  his  counseL 
Judge  Chase  then  said  ''then  by 
the  blessing  of  €k>d  the  court  wiU 
be  your  counsel,  and  will  serve 
you  as  well  as  your  counsel 
would  have  done."  The  trial 
then  proceeded  and  after  the  evi- 
dence, and  a  short  statement  of 
the  law  by  the  district  attorney, 
Judge  Chase  charged  the  jury. 
He  told  them  that  they  were  the 
judges  of  the  law  as  well  as  the 
fact,  and  that  cases  decided  in 
England  before  their  revolution 
would  not  be  received  by  the 
court  as  the  law  with  respect  to 
treason. 

Cross-examined.  The  usual 
practice  in  the  courts  is  for  the 
court  to  permit  the  counsel  on 
both  sides  to  argue  the  law  be- 
fore the  jury  at  length,  and  after 
they  finish,  to  charge  the  jury. 
They  generally  inform  them 
what  in  the  opinion  of  the  court 
is  the  law,  but  that  the  jury  are 
the  judges  both  of  the  law  and 
fact;  and  in  capital  cases  have 
never  seen  them  stopped  by  the 
court.  In  all  my  practice  both 
in  Pennsylvania  and  Delaware, 
have  never  known  an  iustance 
of  the  courts  informing  the  jury 
what  was  the  law  previous  to 
counsel  being  heard. 

I  cannot  say  that  all  the  jury- 
men attended  at  the  time  the 
paper  was  thrown  down  and  in 
a  situation  that  they  could  hear 
what  passed.  When  Judge  Chase 
observed  that  the  counsel  might 
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proceed  at  the  hazard  of  their 
character,  the  general  panel  was 
in  court. 

Mr,  NichoUan.  Yon  say  that 
it  is  usual  for  courts  to  charge 
juries  on  the  law,  have  you  ever 
known  the  court  to  reduce  their 
opinion  to  writing  and  to  give  it 
to  the  jury  to  take  out  with 
themt  I  never  saw  an  instance 
of  the  kind  in  my  Ufe.  Was 
present  at  the  trial  of  Fries  and 
when  copies  of  a  written  opinion 
of  the  court  were  thrown  down 
on  the  bar  table  there  was  much 
comment  upon  it  among  the 
members  of  the  bar;  but  I  know 
not  whther  any  of  the  jury  heard 
it. 

William  Rawle.  Was  present 
at  the  trial  of  Fries  on  April  22. 
Saw  the  papers  thrown  on  the 
table,  I  know  not  whether  by  the 
court  or  the  clerk;  took  up  one  of 
them  and  began  to  read;  saw 
Mr.  Lewis  on  the  opposite  side 
of  the  table,  with  one  of  the  pa- 
pers in  his  hand,  which  he  looked 
at  with  apparent  indignation  and 
then  threw  it  on  the  table;  per- 
ceived much  agitation  among  the 
gentlemen  of  the  bar.  Soon 
after  I  got  home  Judge  Chase 
and  Judge  Peters  came  to  my 
house.  Judge  Peters  expressed 
apprehension  that  the  counsel 
for  Fries  would  decline  acting 
for  him.  Judge  Chase  observed 
that  he  could  not  suppose,  that 
that  "would  be  the  case.  I  stated 
the  gentlemen  of  the  bar  of  Phil- 
adelphia were  very  independent 
and  that  in  my  opinion  the  coun- 
sel for  Fries  would  not  proceed 
unless  the  papers  were  with- 
drawn and  liiey  were  permitted 
to  go  on  in  their  usual  way. 
Judge  Chase  said  he  was  sorry 
that  the  opinion  had  been  con- 
sidered in  the  light  it  was,  and 


that  it  was  not  intended  to  pre- 
clude the  counsel  from  going  on 
in  the  usual  manner,  provided 
they  thought  proper.  Both 
judges  requested  me.  to  obtain  all 
the  copies  of  the  opinion  which 
had  been  taken,  which  I  did. 
Will  now  refer  to  some  notes 
which  I  took  upon  the  remaining 
part  of  the  transaction. 

On  the  23d  of  April  John 
Fries  was  brought  to  the  bar  and 
the  court  asked  if  we  were 
ready  to  proceed  with  the  trial; 
I  answered  afi&rmatively.  Mr. 
Lewis  observed  that  if  he  had 
been  employed  by  the  prisoner 
he  would  think  himself  bound  to 
proceed;  but  having  been  as- 
signed as  his  counsel.  (He  was 
interrupted  by  Judge  Chase,  who 
said  you  are  not  bound  by  the 
opinion  delivered  yesterday,  but 
are  at  liberty  to  contest  it  on 
both  sides.)  Mr.  Lewis  said  he 
had  understood  that  the  court 
had  made  up  their  minds  as  to 
the  law,  and  as  the  prisoner's 
counsel  had  a  right  to  address 
the  jury,  both  on  the  law  and  the 
fact,  it  would  place  him  in  too 
degrading  a  situation  to  argue 
the  case  after  what  had  passed, 
and  therefore  he  would  not  pro- 
ceed with  the  defense.  Judge 
Chase  answered  with  impatience, 
''You  are  at  liberty  to  proceed  as 
you  think  proper.  Address  the 
jury  and  lay  down  the  law  as 
you  think  proper.*'  Mr.  Lewis 
answered  with  considerable 
warmth,  *1  will  never  address 
myself  to  the  court  upon  a  ques- 
tion of  law  in  a  criminal  case." 

Judge  Chase  observed  that  the 
counsel  must  do  as  they  please. 
Mr.  Dallas  then  rose  and  ex- 
pressed determination  not  to  con- 
tinue as  counsel  for  Fries. 

Judge  Peters  added  that  the 
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papers  were  all  withdrawn.  Mr. 
Lewis  said  the  paper  was  with- 
drawn but  the  impressions  re- 
mained with  the  jury;  he  there- 
fore should  not  act.  Judge  Chase 
said:  ''you  can't  bring  the  court 
into  difficulties,  gentlemen,  you 
do  not  know  me  if  you  think  so." 
He  then  asked  Fries  whether  he 
was  ready  for  his  trial,  or  wheth- 
er he  wished  other  counsel  as- 
signed him.  Fries  appeared  very 
much  alarmed  and  replied,  that 
he  did  not  know  what  to  do.  I 
then  asked  the  court  to  postpone 
the  trial  until  the  next  day,  which 
was  readily  acquiesced  in.  On 
the  next  day  he  was  again  asked 
whether  he  would  have  counsel 
assigned  him,  he  replied  with 
much  firmness  that  he  would  look 
to  the  court  to  be  his  counsel. 
Judge  Chase  then  answered, 
'Hhen  by  the  blessing  of  God  the 
court  will  be  your  counsel,  and 
will  do  you  as  much  justice  as 
those  who  were  your  counseL'' 

The  jury  were  then  called  and 
Judge  Chase  took  particular 
pains  to  inform  Fries  of  his 
right  to  challenge,  and  that  he 
might  challenge  thirty-five  with- 
out showing  any  cause,  and  as 
many  more  as  he  could  show 
cause  against.  After  the  evi- 
denced closed,  I  addressed  the 
jury  in  as  brief  a  manner  as  I 
could,  consistent  with  my  duty. 
The  court  then  charged  the  jury, 
and  they  retired  to  their  room, 
and  in  about  half  an  hour  re- 
turned with  a  verdict  of  "guilty." 
These  are  the  general  facts  which 
took  place. 

Oeorge  Hay  (sworn).  The  evidence  which  I  shall  g^ve  relates  to 
the  conduct  of  one  of  the  judges  and  the  counsel  for  Callender,  of 
which  I  cannot  give  an  account  of  the  whole  transaction  unless  I 
be  allowed  to  use  a  statement  which  I  have,  in  order  to  refresh  my 
memory. 


Mr,  Randolph.  The  court 
said  that  they  would  not  sufi^er 
such  cases  as  I  have  mentioned 
to  be  read  to  the  jury,  to  mislead 
them,  but  I  did  not  hear  the 
court  say  that  the  counsel  should 
not  address  the  jury  on  the  law. 
Have  never  known  an  opinion  to 
be  given  in  a  criminal  case  be- 
fore counsel  were  heard,  except 
so  far  as  charges  to  grand  juries 
may  be  termed  opinions  on  the 
law. 

Mr.^  Nicholson.  What  was 
there  in  Judge  Chase's  conversa- 
tion that  induced  Mr.  Lewis  to 
think,  that  he  should  be  pre- 
cluded from  reading  the  statutes 
of  the  United  States,  to  the  juryf 
I  know  not  why  Mr.  Lerwis 
thought  so,  unless  from  the 
strenuous  opposition  which  was 
made  to  them,  on  the  first  trial 
of  Fries,  on  the  part  of  the 
United  States.  Was  there  any 
thing  in  the  conduct  of  the  court, 
which  induced  Mr.  Lewis  to  be- 
lieve that  he  was  to  be  precluded 
from  arguing  the  law  to  the  jury, 
and  caused  him  so  often  to  de- 
clare, that  he  would  not  address 
himself  io  the  court  in  a  crim- 
inal caset  It  appeared  to  me  to 
be  a  misapprehension  of  Mr. 
Lewis.  He  supposed  that  it  was 
intended  to  withdraw  the  ques- 
tion of  law  from  the  jury,  and 
I  thought  the  court  did  not  set 
him  right  as  explieity  as  they 
might  have  done.  Fries  replied 
he  had  nothing  to  say. 
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Mr,  Harper.  I  object  to  the  "witness'  using  the  statement  to  re- 
fresh his  memory.  It  does  not  appear  that  the  statement  was  made 
at  the  time,  or  by  himself  and  I  think  it  inadmissible. 

Mr,  Nicholson.  The  gentleman  does  not  wish  to  read  the  state- 
ment in  evidence,  but  merely  to  refer  to  it  to  refresh  his  memory. 
I  therefore  presume  he  may  be  suffered  to  proceed. 

Mr,  Rodney,  The  witness  does  not  intend  to  state  any  thing 
which  he  does  not  know,  but  only  wishes  to  be  able  to  relate  the 
whole  by  looking  at  the  statement.  I  presume  that  if  one  gentle- 
man had  taken  notes  at  the  trial  of  Callender,  and  another  was 
called  to  give  evidence,  who  had  taken  no  notes,  he  would  be  per- 
mitted to  look  at  the  note  of  the  other,  in  order  to  bring  to  his  recol- 
lection circumstances  which  he  had  forgot.  I  therefore  conceive 
that  Mr.  Hay  ought  to  be  suffered  to  refer  to  the  statement  to  re- 
fresh his  memory. 

Mr,  Martin,  I  have  always  understood  that  the  only  cases  in 
which  a  witness  is  allowed  to  refresh  his  memory  is,  when  he  has 
made  a  statement  at  the  time  the  transaction  took  place.  Before 
Mr.  Hay  came  into  court  he  might  have  looked  at  the  statement  to 
refresh  his  memory,  so  he  might  have  conversed  with  a  person  who 
was  present  at  the  time;  but  it  will  not  be  said  that  he  shall  be 
allowed  to  converse  with  any  person  at  the  bar  of  this  conn,  and 
therefore  in  my  humble  opinion  he  cannot  make  use  of  a  statement 
to  refresh  his  memory  not  made  by  himself  at  the  time. 

The  question  was  then  taken  upon  allowing  Mr.  Hay  to  refer  to 
the  statement  and  was  determined  by  the  Court  in  the  negative. 

Yeas  16;  nays  18. 


Mr,  Hay,  Will  relate  the  eir- 
oumstances  as  well  as  I  am  able, 
without  the  assistance  of  the 
statement.  First  with  regard  to 
Basset,  the  juror.  Several  jurors 
being  called  to  be  sworn,  the 
counsel  for  the  traverser  insisted 
that  they  were  entitled  to  the 
benefit  of  the  constitution,  which 
secures  to  the  accused  a  right 
of  trial  by  an  impartial  jury. 
Judge  Chase  said  he  would  take 
t^are  that  justice  should  be  done 
the  traverser  in  that  respect.  We 
wished  to  ask  the  jury  whether 
they  had  formed  an  opinion  on 
'*The  Prospect  Before  Us.'/ 
Judge  Chase  told  us  that  that 
was  not  the  proper  question  to 


put,  but  that  the  proper  ques- 
tion was  ''Have  you  formed 
and  delivered  any  opinion  on 
the  charges  in  the  indictment." 
To  this  question  the  answer  was 
necessarily  in  the  negative,  be- 
cause none  of  the  jury  had  seen 
this  indictment  When  Mr.  Bas- 
set was  called  he  manifested  re- 
luctance to  serve  on  the  jury; 
said  he  had  made  up  his  mind 
as  to  the  book,  and  that  it  came 
under  the  sedition  law.  This  ob- 
jection was  overruled  by  the 
judge ;  and  he  was  asked  whether 
he  had  formed  and  delivered  an 
opinion  relative  to  the  charges  in 
the  indictment?  He  answered  in 
the  negative,  and  was  sworn  a 
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juror.  I  asked  Judge  Chase  to 
allow  me  to  put  a  question  to  the 
juror;  his  answer  was  ^'What  is 
the  question  you  mean  to  putt 
State  it  and  if  I  think  it  a  proper 
one  you  may  propound  it.  Come 
what  is  your  question.''  Not- 
withstanding the  humiliation  in 
heing  addressed  in  this  manner, 
I  stated  to  the  court  the  question 
which  I  wished  to  put  to  the 
juror.  It  !was:  ''Have  you 
formed  or  delivered  any  opinion 
concerning  the  book  called  the 
'Trospect  Before  ^  Us/'  ^  from 
which  the  charges  in  the  indict- 
ment were  extracted."  Judge 
Chase  replied,  ''No,  sir,  you  shall 
ask  no  such  question."  Colonel 
Taylor  was  called  and  sworn. 
Judge  Chase  asked  counsel  for 
Callender  what  they  expected  to 
prove  by  the  witness.  Mr.  Nich- 
olas said  that  we  expected  to 
prove  what  would  amount  to  a 
justification  of  one  of  the 
charges.  That  Mr.  Adams  had 
avowed  sentiments  hostile  to  a 
republican  government,  and  that 
in  the  senate  he  had  voted  against 
oertain  laws.  Mr.  Nicholt^  ob- 
served he  hoped  he  should  not  be 
tied  down  to  this  charge,  but 
should  examine  Col.  Taylor  as  to 
anything  else  he  might  know 
which  would  benefit  Callender. 
Judge  Chase  requested  the  coun- 
sel to  reduce  the  questions  to  writ- 
ing and  submit  them  to  the  in- 
spection of  the  court.  An  objec- 
tion was  made  to  this,  but  it  was 
done.  Judge  Chase  declared  the 
evidence  inadmissible  as  it  did 
not  go  in  justification  of  one  en- 
tire charge.  The  judge  was 
asked  whether  we  might  not 
prove  a  part  by  one  witness,  and 
a  part  by  another.  Judge  Chase 
replied  that  the  law  was  as  he 
pronounced    it,    and    that    this 


could  not  be  done,  and  that  Col- 
onel Taylor's  evidence  did  not  go 
to  prove  the  whole.  I  observed 
that  I  thought  Colonel  Taylor's 
evidence  would  go  to  prove  both 
sentences  of  the  twelfth  charge; 
that  Mr.  Adions  was  an  aristocrat 
and  that  he  proved  serviceable  to 
the  British  interest  in  the  man- 
ner which  Callender  meant.  The 
judge  said  the  evidence  was  in- 
admissible, and  the  counsel  for 
Callender  knew  it  to  be  so;  that 
our  attempt  was  to  deceive  and 
mislead  the  populace.  I  said  no 
more,  and  liie  evidence  !was  re- 
jected. When  we  were  requested 
by  the  judge  to  reduce  our  ques- 
tions to  writing,  I  felt  no  dispo- 
sition to  do  it,  and  they  were 
stated  by  Mr.  Nicholas.  Mr. 
Nicholas  remarked  that  the  attor- 
ney for  the  United  States  had 
not  been  required  to  state  any 
question  in  writing.  Judge  Chase 
replied:  "The  attorney,  when 
he  opened  his  case,  stated  what 
he  expected  to  prove;  but  al- 
though he  did  thiis,  we  were  not 
bound  to  do  it."  My  impressions 
are  that  the  word  '^e"  escaped 
the  judge  several  times. 

The  next  subject  is  painful  for 
me  to  speak  of.  The  judge  is 
charged  with  rudeness  to  coun- 
sel. There  were  many  expres- 
sions used  by  Judge  Chase  which 
were  unusual  to  me  and  which  I 
believe  to  be  rude. 

In  the  course  of  the  argrument 
I  took  as  a  ground  that  the  law 
of  Virginia  should  govern  in  the 
case  of  Callender.  The  judge 
gave  me  to  understand  that  ho 
thought  I  was  wrong,  and  the 
idea  was  a  wild  notion.  I  have 
already  mentioned  the  language 
of  the  judge  with  respect  to  the 
admission  of  Colonel  Taylor's 
evidence.    It  was  that  we  bew 
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the  evidence  to  be  inadmissible 
and  that  onr  attempt  was  to  de- 
ceive and  mislead  the  populace. 
He  was  also  pleased  to  observe 
to  ns;  ^'gentlemen,  you  have  been 
in  an  error  and  keep  pressing: 
your  mistakes  on  the  conrt."  On 
more  than  one  occasion  he 
charged  the  counsel  with  advanc- 
ing doctrines,  which  they  knew 
to  be  wrong.  To  satisfy  the  court 
that  the  l^ok  ought  not  to  be 
read  in  evidence  because  the  in- 
dictment did  not  refer  to  it,  I 
observed  that  the  words  "tenor 
and  effect"  bound  the  party  to  a 
literal  recital  and  in  support  of 
this  position  quoted  several  au- 
thorities. The  judge  interrupted 
me  again  and  told  me  that  I  was 
misti^en.  He  said  that  the  words 
"tenor  and  effect'^  in  an  indict- 
ment did  not  oblige  the  prosecu- 
tor to  give  more  than  the  sub- 
stance of  the  words.  He  men- 
tioned that  he  wondered  we  did 
not  contend  for  punctuation  also. 
This  latter  part  appeared  to  be 
intended  for  the  bystanders. 
Mr.  William  Wirt,  who  ap- 
peared with  me  in  the  defense  of 
CaUender,  was  ordered  by  the 
judge  to  sit  down,  and  the  judge 
determined  that  the  counsel 
should  not  address  any  arguments 
to  the  jury  on  the  constitutional- 
ity of  the  sedition  law.  Mr.  Wm. 
Wirt,  in  the  course  of  the  few 
observations  which  he  made, 
stated  a  proposition  and  then 
said  that  the  conclusion  was 
silogistic.  Judge  Chase  said  "a 
non-sequitur,  sir."  I  can  say 
with  certainty  that  I  was  inter- 
rupted oftener  by  Judge  Chase 
on  the  trial  of  CaUender,  than  I 
ever  was  during  sixteen  years' 
practice.  During  all  the  trial  I 
did  not  hear  the  voice  of  Judge 
Griffin.     Judge  Chase's  manner 


was  generally  this:  after  deliv- 
ering his  opinion  he  would  turn 
to  Judge  Griffin  and  say,  "and 
such  is  the  opinion  of  the  court." 
I  recollect  to  have  seen  him  speak 
to  Judge  Griffin,  but  it  did  not 
appear  to  be  concerning  the  law. 
It  has  never  been  the  practice 
in  the  courts  of  Virginia  for 
counsel  to  be  compelled  to  reduce 
the  questions  which  they  mean  to 
propound  to  a  witness  to  writ- 
ing and  submit  them  to  the  in- 
spection of  the  court 

February  12. 

Mr.  Hay.  It  was  the  intention 
of  the  counsel  for  Callender  to 
defend  him  on  the  ground  of  the 
unconstitutionality  of  the  sedition 
law.  The  gentlemen  associated 
with  me  were  not  permitted  to  ad- 
dress the  jury  on  the  point  Mr. 
Wirt  was  ^interrupted  two  or 
three  times  by  the  judge  for  the 
purpose  of  telling  him  that  the 
doctrine  for  which  he  was  con- 
tending, that  the  jury  had  the 
right  of  determining  the  law  as 
well  as  the  fact,  was  true.  Mr. 
Wirt  then  stated  that  the  con- 
stitution was  the  supreme  law  of 
the  land.  Judge  Chase  told  him 
there  was  no  necessity  of  prov- 
ing that.  Mr.  Wirt  then  went 
on  to  argue  that  if  the  constitu- 
tion was  the  supreme  law,  and 
if  the  jury  had  a  right  to  deter- 
mine both  law  and  fact  of  the 
case,  the  conclusion  was  perfect- 
ly sylogistic,  that  the  jury  had 
a  right  to  determine  upon  the 
constitutionality  of  the  law.  It 
was  then  the  judge  addressed 
him  in  the  words  which  I  have 
mentioned,  that  it  was  "a  non 
sequitur."  At  the  same  time  he 
bowed  with  an  air  of  derision. 
After  Mr.  Wirt  sat  down  I  ad- 
dressed the  court.    I  argued  that 
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the  jury  had  a  right  to  deter- 
mine every  question  which  was 
to  detennine  the  guilt  or  inno- 
eence  of  the  traverser.  The 
judge  asked  me  whether  I  laid 
dorwn  this  doctrine  in  civil  as 
well  as  criminal  cases;  because, 
said  he,  ''I£  you  do,  you  are 
wrong."  I  replied,  that  I  con- 
sidered it  universally  true,  but 
that  it  was  sufficient  for  my  pur- 
pose if  it  applied  to  criminal 
cases  only.  I  went  on  as  well 
as  I  was  able  with  the  argument, 
when  I  was  more  than  twice  in- 
terrupted by  the  judge.  Seeing 
that  I  should  be  obliged  to  un- 
dergo more  humiliation  than  I 
conceived  necessary  I  retired 
from  the  bar.  Then  Judge 
Chase  told  me  to  go  on.  I  told 
him  that  I  would  not.  He  said 
that  there  was  no  necessity  for 
my  being  captious.  I  replied 
that  I  was  not  captious,  and  that 
I  would  not  proceed,  and  imme- 
diately retired  from  the  bar,  and 
I  bd^eve  from  the  room  in 
which  the  court  was  held. 

To  Mr.  Eandolph,  One  of  the 
witnesses  brought  forward  to 
prove  the  publication  of  the 
"Prospect  Before  Us,"  was  the 
man  who  was  employed  by  Cal- 
lender  to  print  it  I  observed 
that  if  any  of  the  witnesses  were 
implicated  in  the  charge,  that 
they  were  not  bound  to  give  evi- 
dence. Judge  Chase  said  that 
these  observations  were  correct, 
but  the  witnesses  might  rest  sat- 
isfied that  they  should  not  be 
prosecuted  if  they  choose  to  give 
evidence. 

Crosa-examined,  The  cause 
was  the  cause  of  the  constitution 
which  I  most  religiously  believed 
to  have  been  violated  by  the  pass- 
age of  the  sedition  law,  and  I  in- 
tended  to   defend   Callender  so 


far  as  he  was  connected  with  the 
constitution.  I  had  determined 
that  if  any  person  should  be 
prosecuted  for  a  violation  of  the 
sedition  law,  to  step  forward  and 
defend  him. 

John  Taylor.  Was  a  witness 
m  behalf  of  Callender.  The 
judge  directed  the  questions  to 
be  reduced  to  writing,  and  sub- 
mitted to  the  inspection  of  the 
court — this  having  been  done, 
Judge  Chase  dedared  that  I 
should  not  be  examined;  did  not 
give  any  intimation  of  what  I 
should  be  able  to  prove,  either 
to  Callender  or  his  counsel.  After 
Judge  Chase  declared  that  I 
should  not  be  examined,  he 
turned  to  Judge  Grifftn  and 
spoke  to  him,  who  replied  in  so 
low  a  tone  of  voice  that  I  was 
not  able  to  hear  what  he  said. 

Do  not  recollect  the  expres- 
sions used  by  the  judge  in  in- 
terrupting counsel.  The  effect 
of  them  was  a  considerable  de- 
gree of  laughter  among  the  au- 
dience. I  thought  the  interrup- 
tions were  in  a  high  degree  im- 
perious, satrical  and  witty. 

Mr.  Basset,  I  think,  stated  he 
was  opposed  to  Callender.  The 
judge  asked  him  whether  he  had 
any  prepossession  against  the  in- 
dictment Basset  replied  that  he 
had  never  seen  the  indictment, 
and  the  judge  ordered  him  to  be 
sworn  on  the  jury.  In  this  de- 
cision the  opinion  of  Judge  Grif- 
fin did  not  appear  to  have  been 
asked. 

Have  never  known  a  capias 
to  issue  in  an  offense,  not  capi- 
tals and  the  party  to  be  ruled  to 
trial  the  same  term  at  which  the 
presentment  is  made  by  the 
Grand  Jury. 

Have  practiced  law  seven 
years;  it  has  not  been  the  prao- 
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tice  for  connsel  to  be  compelled 
to  reduce  their  questions  to  writ- 
ing. Mr.  Chase  did  express  some 
such  idea;  but  the  attorney  ex- 
pressed his  dissent  to  it  The  re- 
quest was  made  in  a  very  feeble 
manner  by  the  judge. 

Mr.  Harper.  You  have  said 
that  you  considered  the  con- 
duct of  the  court  as  tending  to 
abash  the  coimselT  Did  it  ap- 
pear to  have  been  so  intended 
by  the  court  I  thought  it  was, 
and  that  it  had  that  effect. 

Philip  Norbome  Nicholas 
In  May,  1800,  the  circuit 
court  sat  in  Richmond,  and 
was  composed  of  Judges  Chase 
and  Griffin.  On  the  first  day 
Judge  Chase  delivered  a  charge 
to  the  Grand  Jury  in  which  he 
spoke  of  offenses  against  the 
sedition  law.  The  same  day  the 
Grand  Jury  returned  with  a  pre- 
sentment against  James  Thomp- 
son Callender,  as  the  author  of  a 
book  called  the  "Prospect  Before 
Us."  The  indictment  was  sent 
up  to  the  Grand  Jury  the  same 
day,  and  a  true  bill  returned. 
Callender  lived  in  Petersburgh, 
and  process  was  issued  against 
him;  a  warrant  for  his  appre- 
hension. He  was  brought  by  the 
marshal  to  Richmond.  He  was 
very  much  alarmed,  and  wished 
to  make  some  concessions  to  tho 
court.  Mr.  Hay  and  myself  told 
him  we  were  ready  to  render  him 
our  professional  assistance.  He 
stated  it  was  impossible  for  him 
to  go  into  a  trial  that  term,  and 
fwe  prepared  an  affidavit,  in 
which  he  stated  the  absence  of  a 
number  of  witnesses  which  were 
material  to  his  defense,  and  also 
some  books  which  he  had  not  in 
his  possession,  and  that  his  coun- 
sel were  not  prepared  for  trial 
even  had  the  witnesses  been  pre- 


sent We  moved  for  a  contin- 
uance and  argued  it  with  zeal, 
being  confident  that  we  could  not 
do  justice  to  Callender  if  we  pro- 
ceeded to  trial  that  term.  Mr. 
Hay  stated  the  law  of  Virginia, 
by  which  the  jury  had  the  right 
of  assessing  the  fine.  Judge 
Chase  said  that  that  was  a  wild 
notion,  when  applied  to  the 
courts  of  the  United  States,  and 
told  the  attorney  that  he  need 
not  reply  to  our  arguments,  be- 
cause the  affidavit  did  not  state 
that  the  witnesses  could  prove 
the  truth  of  all  the  charges,  and 
therefore,  that  the  cause  could 
not  be  continued.  He  concluded 
by  ordering  the  marshal  to  call 
the  jury.  The  jury  were  then 
called.  I  said  I  should  chal- 
lenge the  array,  because  one  of 
the  jury  had  made  use  of  expres- 
sions hostile  to  Callender,  and 
referred  as  authority  to  trials  per 
puis.  Judge  Chase  observed  that 
it  was  not  the  best  authority, 
and  sent  for  Coke  upon  Little- 
ton. He  cast  his  eye  over  a  part 
of  it,  and  observed  that  the  law 
was  clear,  and  that  the  array 
could  not  be  challenged  for  such 
a  cause,  but  that  we  might  cause 
each  juror  to  be  examined  on 
oath,  as  to  his  expressions.  We 
proceeded  to  examine  the  jury. 
To  the  following  question  put  by 
the  court,  the  first  juror  an- 
swered in  the  negative.  It  was: 
"Have  you  formed  and  deliv- 
ered any  opinion  on  the  charges 
contained  in  the  indictment  f" 
Mr.  Hay  requested  the  permis^ 
sion  of  the  court  to  ask  the  jur- 
ors whether  they  had  ever 
formed  an  opinion  as  to  the 
"Prospect  Before  Us,"  from 
which  the  charges  in  the  indict- 
ment were  extracted.  Judge 
Chase  replied,  that  his  was  the 
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only  proper  qnestion,  and  that 
an  opinion  must  be  delivered  as 
well  as  formed.     Mr.  Hay  then 
requested    that    the    indictment 
might  be  read  to  the  jury.  Judge 
Chase  refused  it,  and  observed 
that  he  had  indulged  us  as  much 
as  he  could.     The  eighth  juror 
called  was  John  Basset.    His  re- 
ply was  that  he  had  never  seen 
the  indictment,  but  stated  that  he 
wished  to  be  excused  from  serv- 
ing on  the  jury  because  he  had 
formed  and  delivered  an  opinion 
that  the  *Trospect  Before  Us" 
came  under  the  sedition  law.  Mr. 
Chase   observed   that  he  was  a 
good  juror,  and  he  was  accord- 
ingly  sworn.     Among  the  wit- 
cesses   were  William   A.   Rind, 
who  had  been  engaged  in  print- 
ing the  book.    Mr.  Hay  observed 
that  some  of  the  witnesses  might 
criminate  themselves,  and  that  if 
any  of  them  were  engaged  in  the 
publication   of  the   work,  <they 
were  not  bound  to  give  evidence. 
Judge  Chase  observed  that  the 
gentlemen  hvas  correct  as  to  the 
&w,  but  if  the  witnesses  chose  to 
give   evidence,   that  they  might 
rest  satisfied  that  they  would  not 
be  prosecuted.     Witnesses  were 
sworn  and  Mr.  Rind  proved  that 
he  printed  a  part  of  the  work. 
Colonel  John   Taylor  was   then 
sworn.     Mr.   Chase  asked  what 
we  meant  to  prove  by  that  wit- 
ness.   We  replied  that  we  did  not 
know  exactly  but  that  we  meant 
to  ask  him  whether  he  had  not 
heard  Mr.  Adams  express  aristo- 
cratical  sentiments,  and  whether 
Mr.  Adams  did  not  while  Vice- 
President,    vote    in    the    senate 
against  the  law  for  sequestrating 
British  debts,  and  the  law  to  sus- 
pend the  commercial  intercourse 
between  the  United  States  and 
GFreat    Britain.      Judge     Chase 


said   that  "we  must  reduce   our 
questions  to  writing.    I  observed 
that  it  was  a  practice  unusual  in 
the  state  courts,  and  in  the  pre- 
sent case  would  be  extremely  im- 
proper, because  we  did  not  know 
what     Colonel     Taylor     might 
prove.     Mr.  Chase  replied  that 
his  requisition  must  be  complied 
with,  and  I  accordingly  reduced 
the   questions    to   w^ting — they 
were  as  has  been  stated.     Mr. 
Chase  declared  that  the  witness 
could  not  be  examined  because 
he  could  not  prove  the  truth  of 
the  whole  of  any  one  charge,  upon 
which    Colonel    Taylor   left   the 
court.       The     evidence     being 
closed,     the     counsel     for     the 
United    States    commented   very 
largely  to  the  jury  on  the  enor- 
mity of  the  offense.     Mr.  Wirt 
addressed  the  court  and  observed 
that  the  situation  of  the  counsel 
for   Callender  was   a  very  em- 
barrassing one.    Mr.  Chase  told 
him  that  he  must  not  reflect  on 
the  court.     Mr.   Wirt   then   ad- 
dressed the  jury.    He  began  by 
observing  that  by  an  act  of  Con- 
gress the  laws  of  Virginia  were 
in   force   in   the   courts   of   the 
United  States  sitting  in  Virginia. 
That  by  the  common  law  of  Eng- 
land, which  had  been  adopted  in 
Virginia,  the  jury  had  a  right  to 
decide  on  the  law  as  well  as  the 
fact  in  criminal  cases,  and  there- 
fore they  had  a  right  to  judge  of 
the   constitutionality   of   a   law. 
Mr.  Chase  said :   "Sit  down,  sir." 
Mr.  Wirt  observed  that  he  was 
going  on.    Mr.  Chase  said,  ^'No, 
sir,  I  am  going  on."  Judge  Chase 
then  read  a  paper,  in  which  he 
declared  that  observations  of  this 
kind  must  be  made  to  the  court. 
Mr.    Wirt    then    addressed    the 
court,  and  stated  that  he  had  not 
prepared  himself  upon  the  ques- 
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tion,  but  he  conceived  the  point 
to  1m  settled  that  the  jury  had  a 
right  of  deciding  on  the  law  on 
criminal  cases.  Mr.  Chase  said 
that  the  jury  was  to  decide  the 
law.  Mr.  Wirt  then  said:  "If 
the  jury  have  a  right  to  decide 
the  lawy  and  the  constitution  is 
the  supreme  law,  the  conclusion 
is  perfectly  sylogistic,  that  the 
jury  have  a  right  to  determine 
the  constitutionality  of  a  law.'' 
Mr.  Chase  replied,  ''a  non  se- 
quitur,  sir;"  upon  which  Mir. 
Wirt  immediately  sat  down.  I 
followed  him  and  was  not  inter- 
rupted by  the  judge.  Mr.  Hay 
followed  me,  and  observed,  that 
the  jury  had  a  right  to  decide 
the  law.  Mr.  Chase  asked  him 
whether  he  meant  in  civil  as  well 
as  criminal  cases,  because  if  he 
did,  he  was  wrong.  Mr.  Hay  re- 
plied that  he  conceived  the  pro- 
position to  be  universally  true; 
but  that  it  was  sufficient  for  his 
purpose  if  it  applied  to  criminal 
cases.  He  then  proceeded  and 
was  again  interrupted  by  the 
judge.  Mr.  Hay  then  stopped, 
folded  up  his  papers  and  left 
the  court,  and  we  left  it  at  the 
same  time.  What  happened  aft- 
erwards I  know  not. 

To  Mr.  Eandolph.  I  remem- 
ber when  the  court  overruled  the 
testimony  of  Colonel  Taylor, 
Judge  Chase  made  use  of  this  ex- 
pression: "The  counsel  for  the 
traverser  know  the  evidence  to  be 
inadmissible,  and  wish  to  mis- 
lead and  deceive  the  populace; 
and  they  keep  pressing  their  mis- 
takes upon  the  court.  He  several 
times  appeared  to  wish  to  throw 
the  counsel  into  ridicule.''  Mr. 
Hay  attempted  to  prove  that  the 
words  ought  to  have  been  set 
forth  in  the  indictment  literally. 
Mr.  Chase  said:  "what  the  gen* 


tleman  has  said  is  not  law,  he 
contends  that  the  extract  ought 
to  have  been  set  forth  in  the  in- 
dictment verbatim  et  Uteratim. 
I  wonder  he  had  not  contended 
that  it  ought  iohe  et  puttctuatim 
also."  Mr.  Hay  was  contending 
that  in  all  the  precedents  ^  in 
which  he  had  seen  concerning 
indictments  for  libels,  that  the 
title  of  the  book  was  mentioned. 
Mr.  Chase  said  that  he  remem- 
bered the  case  of  "The  Nim  in 
Her  Smock,"  where  the  title  was 
mentioned,  but  that  it  was  not 
necessary. 

I  was  at  the  time  of  the  trial 
of  Callender,  Attorney  General 
of  the  State  of  Virginia.  Judge 
Chase  applied  the  term  ^^oung 
gentleman"  to  me.  He  said  that 
he  had  been  so  importuned  by 
the  young^  gentleman  that  he 
wished  Mr.  Nelson  would  suffer 
the  evidence  to  go  to  the  jury. 

Mr.  Harper.  Did  Judge  Chase 
use  the  term  "we"  as  connecting 
himself  with  the  prosecutor?  I 
considered  it  Did  the  witnesses 
^o  were  brought  forward,  and 
who  were  concerned  in  the  pub- 
lication of  the  book,  express  any 
unwillingness  to  give  evidence? 
I  believe  they  did  not  Is  it  not 
an  usual  thing  for  the  court  to 
promise  a  witness  that  he  shall 
not  be  prosecuted?  I  never  knew 
an  instance  of  the  kind. 

John  Thompson  Mason.  Judge 
Chase  presided  at  a  circuit  court 
at  Annapolis  in  May,  1800.  A 
conversation  took  place  in  the 
court  house  which  was  altogether 
jocular,  and  I  have  mentioned  it 
to  no  human  being  before.  Judge 
Chase  asked  me  if  I  had  seen  the 
"Prospect  Before  Us,"  I  replied 
that  I  had  not,  nor  did  I  ever 
wish  to  see  it.  He  observed  that 
Mr.  Martin,  the  Attorney  Gen- 
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eral  of  Maryland  had  sent  it  to 
him,  and  that  Mr.  Martin  had 
scored  the  passages  that  were 
libellous,  and  that  he  should  car- 
ry it  to  Richmond  with  him ;  and 
that  if  the  Commonwealth  of 
Virginia  was  not  utterly  de- 
praved, or  that  if  a  jury  of  hon- 
est men  could  be  found  there,  he 
would  punish  Callender.  He 
said  he  would  teach  the  lawyers 
in  Vii^inia  the  difference  be- 
tween the  liberty  and  the  licen- 
tiousness of  the  press.  Judge 
Chase  further  observed,  that  he 
was  as  great  a  friend  to  the  lib- 
erty of  the  press  as  any  man, 
but  as  great  an  enemy  to  its  li- 
centiousness. 

John  Heath,  Was  one  of  the 
counsel  at  the  bar  of  the  circuit 
court,  but  was  not  concerned  for 
Callender.  One  morning  I  went 
into  the  judge's  room;  Mr.  Ran- 
dolph, the  marshal  of  Virginia, 
came  in;  he  held  a  paper  in  his 
hand,  and  Judge  Chase  asked 
him  what  it  was.  Mr.  Randolph 
replied  that  it  w^as  a  panel  of  Uie 
jury  to  try  Callender.  Judge 
Chase  asked  him  if  he  had  any 
of  those  creatures  or  people 
called  Democrats  on  it.  Mr.  Ran- 
dolph replied  that  he  made  no 
discrimination.  Judge  Chase 
told  him  to  look  over  the  panel, 
if  there  were  any  of  that  descrip- 
tion, strike  them  off.  This  was 
after  the  indictment  was  found 
against  Callender. 

FeBruary  13. 

James  Triplett.  Traveled  in 
the  stage  from  Dumfries  to 
Richmond  in  company  with  the 
judge  when  he  was  going  to  hold 
the  court  at  which  Callender  was 
tried.  The  subject  of  the  'Tros- 
pect  Before  Us"  was  introduced 
and  the  book  wvs  produced  by 


the  judge  and  handed  to  me;  in- 
formed the  judge  Callender  had 
been  apprehended  once  in  Vir- 
ginia under  the  vagrant  law. 
Judge  Chase  replied  that  it  was 
a  pity  they  had  not  hanged  the 
rascal.  After  we  had  got  to 
Richmond  the  judge  first  in- 
formed me  of  the  presentments 
being  made  against  Callender, 
and  that  he  expected  I  would 
have  an  opportunity  of  seeing 
him  next  day,  as  the  marshal  had 
gone  for  him  to  Petersburg.  A 
day  or  two  after  this  I  met  the 
judge  coming  down  stairs,  and 
he  observed:  ''the  marshal  has 
returned  without  him,  I  am 
afraid  that  we  shall  not  be  able 
to  get  the  damned  rascal  this 
court."  I  read  some  of  the  book 
when  Mr.  Chase  handed  it  to  me 
in  the  stage.  There  were  some 
passages  marked,  but  I  do  not 
remember  what  they  were. 

John  B<i88et,  Elnowing  the 
sedition  law  was  odious  to  the 
people  of  my  country,  and  that  a 
number  of  them  thought  it  un- 
constitutional and  that  I  was 
weak  or  wicked  enough  to  be  a 
federalist,  and  thought  the  law 
constitutional,  when  I  was  caUed 
on  to  serve  on  the  jury  to 
try  Callender,  I  conceived  it  to 
be  proper  to  make  a  declaration 
of  any  impressions  that  I  had  on 
my  mind,  and  if  it  should  be  an 
objection  to  my  serving,  that  I 
might  be  excused;  but  that  if  I 
should  be  determined  to  be  a 
proper  juror,  that  I  would  do 
impartial  justice  between  the 
traverser  and  his  country,  so  I 
told  the  judge  that  I  had  never 
seen  the  "Prospect  Before  Us,** 
but  that  in  a  nerwspaper  I  had 
seen  extracts  which  were  said  to 
be  from  that  book,  and  that  if 
the   extracts  were   truly  taken, 
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that  I  had  formed  an  unequivocal 
opinion,  that  it  was  a  libellous 
publication — that  I  had  formed 
no  opinion  with  relation  to  the 
extracts  being  correct;   also  in- 
formed   the    court    that    I    had 
formed  no  opinion  with  respect 
to  Callender's  being  the  author 
of  the  book  or  on  the  charges  in 
the  indictment.    The  court  deter- 
mined I  was  a  proper  juror  and 
I  was  sworn  on  the  jury.    After 
we  retired  to  our  room  to  con- 
sult on  our  verdict,  the  book  was 
produced,   and   I   informed   the 
jury,  that  I  had  never  seen  it 
before,  and  wished  to  have  it  read 
through;  a  number  of  the  jury 
appeared  to  disagree  to  this,  but 
I  said  that  I  would  have  it  read, 
because  the   other   parts   of  it 
might   explain   the   passages  in 
the  indictment.     In  consequence 
of  this  the  book  was  read  through 
and  we  were  in  our  room  about 
two  hours,  when  we  returned  into 
court  and  delivered  our  verdict, 
finding  the  traverser  guilty.     I 
will  state  a  circumstance  which 
made  a  strong  impression  on  my 
mind.     Judge  Chase  addressing 
himself  to  the  counsel  for  the 
traverser    said,    that    when    his 
country  made  him  a  judge,  they 
imposed  on  him  the  solemn  ob- 
ligation of  an  oath   to  execute 
the  laws.    That  he  conceived  his 
opinion  to  be  legal  but  that  he 
might  be  in  an  error  and  there- 
fore the  questions  might  be  all 
reduced  to  writing  in  order  that 
a  superior  tribunal  might  correct 
the  errors  if  any  should  exist. 

Senator  Bayard,  What  was 
the  general  conduct  of  the  judge 
to  the  counsel  and  the  counsel  to 
the  judge  during  the  whole 
course  of  the  trial  t 

To  me  the  judge  appeared  to 
conduct  himself  with  decision,  but 


without  severity;  he  was  at 
times  facetious,  but  not  sar- 
castical,  and  he  appeared  to  wish 
that  if  Callender  should  be  guil- 
ty that  he  should  be  punished; 
if  innocent,  that  he  should  be 
acquitted.  It  appeared  to  me 
that  the  defense  which  the  coun- 
sel for  Callender  attempted  to 
make,  was  the  constitutionality 
of  the  law,  and  that  they  had  no 
hopes  of  saving  him  except  on 
this  ground,  and  when  the  judge 
determined  that  they  should  not 
address  their  arguments  to  the 
jury  on  that  point,  they  became 
extremely  mortified.  Their  per- 
severing in  this  appeared  to  be 
the  reason  why  they  were  so  often 
interrupted  by  the  judge. 

February  14. 

Edmond  Randolph,  Was  pre- 
sent some  little  part  of  the  trial 
of  Callender,  but  was  absent  the 
greater  part  of  it.  Saw  nothing 
that  struck  me  as  remarkable  in 
the  conduct  of  the  court;  saw 
nothing  which  conveyed  to  my 
mind  the  idea  of  corruption  in 
the  judge,  an  intention  to  op- 
press the  party. 

George  Read,  At  Newcastle, 
Delaware,  in  June,  1800,  Samuel 
Chase  presided  and  Gunning 
Bedford,  district  judge,  was 
with  him.  Mr.  Chase  delivered 
a  charge  to  the  Grand  Jury  on 
the  first  day,  they  returned  into 
court,  and  upon  being  asked 
whether  they  had  found  any  pre- 
sentments or  bills  of  indictment, 
they  answered  in  the  negative. 
Judge  Chase  observed  that  he 
had  been  informed  that  a  highly 
seditious  temper  had  manifested 
itself  among  a  certain  descrip- 
tion of  people  in  Delaware,  par- 
ticularly in  Newcastle  county, 
and  more  especially  in  the  town 
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of  Wilmingrton,   where   lived   a 
most     seditious     printer,     unre- 
strained by  any  principle  of  vir- 
tue, and  regardless  of  social  or- 
der; that  the  name  of  this  print- 
er was,  but  here  the  judge  paused 
and  said:     "But  perhaps  it  may 
be  assuming  too  much  to  men- 
tion  his   name,   but  it  becomes 
your  duty,  gentlemen,  to  inquire 
into  it."     Several  of  the  Grand 
Jury  made  a  request  to  the  court 
to   be   discharged,   and  assigned 
for  a  reason  that  some  of  them 
"were  farmers  and  that  it  was  the 
time  of  han^est.     The  judge  ob- 
served that  the  business  to  which 
he  had  called  their  attention  was 
of  a  most  urgent  and  pressing  na- 
ture, and  that  he  could  not  dis- 
charge them  until  the  next  day, 
when  further  information  would 
be  given  them  on  the  subject  to 
which  he  had  referred  them.  The 
judge  then  addressing  himself  to 
me   as  the  attorney  of  the  dis- 
trict, asked  whether  I  had  any 
criminal  charges  to  prefer.    I  re- 
plied that  none  had  come  to  my 
knowledge,  and  that  I  believed 
none  would  accrue;  but  certainly 
said  the  judge  to  me,  ''you  might 
make  some  discoveries,  by  mak- 
ing proper  researches,  have  you 
not   some  persons  in  this  state 
who  have  been  libelling  the  gov- 
ernment,  or  the   administration 
of  the  government  of  the  United 
States."  I  am  told  sir  (continued 
the  judge)  that  there  is  a  printer 
in  the  town  of  Wilmington,  who 
publishes  a  most  scurnlous  pa- 
per; have  yoa  not  two  printers 
in  that  townf     I  told  him  I  be- 
lieved there  was.    The  judge  re- 
plied, ''one  of  them  is  the  sedi- 
tious one;  I  think  it  a  part  of  my 
duty  and  he  shall  be  taken  no- 
tice of — ^and  it  is  your  duty,  Mr, 
Attorney,   to   examine   into   af- 


fairs of  this  nature.  The  times 
require  that  this  seditious  tem- 
per of  the  press  should  be  dis- 
couraged and  suppressed.  Can 
you  not  procure  a  file  of  this 
printer's  papers,  and  between 
this  and  tomorrow  morning  as- 
certain whether  he  has  not  been 
guilty  of  libelling  the  govern- 
ment. This  must  be  done.  I 
think  it  is  your  duty."  Told  the 
court  I  believed  I  was  acquainted 
with  the  duties  of  my  office,  and 
was  willing  to  discharge  them; 
that  I  was  not  in  the  practice  of 
hunting  up  offenses,  that  I  had 
not  a  file  of  the  printer's  papers, 
but  that  if  a  file  was  procured 
me,  I  had  no  objection  to  exam- 
ine them,  and  communicate  with 
the  Grand  Jury  on  the  subject. 
The  judge  said  he  was  satisfied 
with  that,  and  observed  that  he 
could  not  discharge  the  Grand 
Jury,  but  they  must  attend  the 
next  day  at  the  usual  hour.  The 
judge  then  directed  that  a  file  of 
the  papers  should  be  procured  for 
me,  and  these  I  understood  to  be 
the  papers  filed,  "The  Mirror  of 
the  Times  and  G^nend  Adver- 
tiser." I  examined  them  and  did 
not  discover  any  libellous  matter 
coming  within  the  provisions  of 
the  sedition  act.  Next  morning 
I  sent  the  file  of  papers  to  the 
Grand  Jury,  believing  it  to  be 
the  wish  of  the  judge.  At  the 
request  of  the  Grand  Jury  I 
waited  on  them  in  their  room. 
The  foreman  observed  there  had 
been  a  difference  of  opinion 
among  the  jury  whether  it  was 
an  indictable  offense  or  not.  I 
informed  the  jury  that  the  pub- 
lication did  not  come  under  the 
sedition  law,  and  was  only  a  libel 
punishable  at  common  law;  and 
that  Judge  Chase  himself  had  de- 
termined   in    the    case    of    the 
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United  States  against  Worrell^ 
for  an  attempt  to  bribe  Mr.  Coxe, 
the  commissioner  of  the  revenue 
— ^that  the  circuit  courts  of  the 
United  States  had  no  cognizance 
of  offenses  committed  at  common 
law,  and  that  therefore  they 
could  not  present  the  printer  for 
that  publication.  The  bundle  of 
papers  were  brought  into  court 
and  laid  on  the  table.  Judge 
Chase  asked  me  what  had  been 
done.  I  submitted  to  Judge 
Chase  the  conversation  which  I 
had  with  the  jury,  and  the  ob- 
servations that  I  had  made  to 
them,  in  which  he  acquiesced, 
and  the  affair  was  passed  over 
in  an  affable  and  polite  manner 
on  the  part  of  Judge  Chase. 

James  Lea.  At  the  court  at 
Newcastle,  June,  1800,  I  was  a 
juror;  heard  the  judge  speak  to 
us  as  related  by  the  last  witness. 
Next  day  a  file  of  papers  was 
produced  and  examined,  we 
found  nothing  seditious  in  it,  ex- 
cept something  written  against 
Judge  Chase,  which  the  attorney 
when  being  sent  for  informed  us 
did  not  come  under  the  sedition 
law.  We  returned  into  court  and 
some  conversation  ensued  between 
the  judge  and  the  attorney,  and 
we  were  then  discharged. 

John  Crow.  Was  present  at 
the  circuit  court  at  Newcastle  in 
June,  1800.  On  the  second  day 
the  judge  asked  the  attorney 
whether  or  not  the  Grand  Jury 
had  found  anything  in  a  file  of 
papers  which  was  lying  on  the 
table  worthy  of  presentment  He 
answered,  they  had  found  noth- 
ing but  a  piece  against  the  judge 
himself.  The  judge  replied  that 
that  could  not  be  taken  notice  of, 
and  shortly  after  he  discharged 
the  jury. 

John  Montgomery.    I  heard  a 


charge  delivered  by  Mr.  Chase  to 
a  Grand  Jury  at  Baltimore,  in 
May,  1803.     He  said  he  would 
give   some   few  observations   to 
them  before  they  retired;   that 
they  flowed  from  a  wish  for  the 
welfare  of  the  community.     It 
was  important  that  the  people 
should  be  truly  informed  at  that 
crisis,  that  falsehood  was  more 
easily   disseminated   than   truth, 
and  that  the  latter  was  attended 
to  with  reluctance  against  pop- 
ular prejudice.     That  the  pre- 
sent administration  was  weak,  re- 
laxed and  not  adequate  to  the 
discharge  of  their  functions,  and 
that  their  acts  flowed  not  from 
a  wish  for  the  happiness  of  the 
people,  but  for  a  continuance  in 
unfairly  acquired  power;  that  a 
violation  of  the  constitution  had 
taken  place  by  the  passage  of 
the  act  of  Congress  whidft  re- 
pealed the  judiciary  system  and 
removed  the  sixteen  judges  from 
office,    and    that    Congress    had 
made  a  violent  attack  upon  the 
independence   of   the   judiciary. 
The  judge  also  found  fault  with 
the  law  which  had  been  passed 
by  the  legislature  of  Maryland 
in  the  year  1801,  which  went  to 
remove    the    district    judges    of 
Maryland;   lie  said,   these   acts 
were  a  severe  blow  against  the 
independence   of   the   judiciary. 
He  said  that  since  1776  he  had 
been  an  advocate  for  a  republi- 
can form  of  government,  that  it 
was     his     wish     that     freemen 
should  be  represented  by  persons 
elected  by  men  who  had  an  in- 
terest with,  a  property  in,  and 
an  attachment  to  the  community. 
He  quoted  the  language  of  the 
bill   of  rights,   he  found   fault 
with  the  law  which  had  passed 
the     legislature     of     Maryland, 
which  is  styled  the  universal  snf- 
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frage  law;  and  said,  that  this 
also  affeeted  the  independence  o£ 
the  judiciary;  that  every  free 
white  male  citizen  under  the  law 
possessing  the  qualifications  o£ 
age  and  residence,  although  he 
should  not  have  an  interest  or 
property,  or  an  attachment  to  the 
community,  being  suffered  to 
choose  their  legislators  and  the 
judiciary  being  dependent  on  the 
legislature  for  their  salary  and 
continuance  in  office,  ferw  men 
of  character  and  ability  would 
accept  the  appointment  of  judges 
on  such  tenures.  These  meas- 
ures were  destructive  of  the  hap- 
piness and  welfare  of  the  com- 
munity that  they  would  have  a 
tendency  to  sink  the  government 
into  a  mobocracy,  the  worst  of 
all  possible  governments;  the 
framers  of  the  constitution  of 
Maryland  were  men  of  patriotism 
and  ability,  and  the  names  of 
some  of  them  were  on  the  jour- 
nals of  Congress,  and  on  the 
journals  of  the  convention  of 
Maryland  that  ratified  the  con- 
stitution of  the  United  States. 
And  the  sons  of  some  of  those 
men  were  the  chief  supporters  of 
these  destructive  measures; 
where  there  were  equal  laws  and 
equal  rights  there  was  freedom, 
but  where  the  administration  of 
laws  was  partial  and  not  certain 
the  people  were  not  free  and 
that  we  were  approaching  to  that 
state  of  things.  There  was  but 
one  act  remaining  to  be  done, 
which  was  the  law  which  had 
passed  the  leg^lature  of  Mary- 
land to  change  the  constitution, 
and  which  was  to  be  approved 
or  rejected  by  the  sucoee£ng 
legislature,  which  went  to  abolish 
the  two  superior  courts  of  Mary- 
land, and  then  there  would  be 
nothing     in     the     constitution 


worthy  of  care  or  preservation. 
The  judge  called  on  the  Ghrand 
Jury  to  pause,  and  when  they 
returned  home  to  use  their  ut- 
most endeavors  to  prevent  these 
impending  evils  and  save  their 
country;  that  the  people  had 
been  misled  by  misrepresentation^ 
falsehood,  art  and  cunning.  That 
by  correcting  these  errors,  the 
threatened  evils  might  be  averjt- 
ed;  have  read  the  answer  of 
Judge  Chase,  and  will  take  this 
opportunity  of  stating  a  fact 
contradictory  of  a  part  of  it.  The 
judge  says  that  at  the  succeeding 
legislature  of  Maryland  the  law 
for  abolishing  the  two  superior 
courts  of  Maryland  was  aban^ 
doned  by  common  consent  It  is 
true,  that  the  law  was  abandoned 
by  conunon  consent,  but  not  for 
the  reasons  assigned  by  the  judge 
in  his  answer.  The  reasons  of 
the  legislature  were 

Mr.  Harper*  I  presume  the 
witness  cannot  be  permitted  to 
state  the  reasons  of  the  legisla- 
ture. He  may  state  his  own  rea- 
sons, but  I  cannot  suppose  that 
he  is  competent  to  state  the  rea- 
sons of  the  legislature. 

The  Vice-President.  The  rea- 
sons of  the  legislature  of  Mary- 
land have  no  connection  with  the 
question  before  the  court,  and  is 
not  proper  evidence  to  be  given 
to  them. 

John  Thompson  Mason,  Was 
present  when  a  charge  was  de- 
livered at  Baltimore,  in  May, 
1803  by  Judge  Chase.  I  can 
charge  my  recollection  with  but 
three  great  points  in  the  charge. 
The  first  was  a  pretty  strong  and 
censuring  animadveraion  upon 
the  repeal  of  the  judiciary  sys- 
tem by  -Congress,  and  it  was 
spoke  of  as  a  measure  calculated 
to  destroy  the  independence  of 
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the  judiciary.  The  second  was 
the  alteration  of  the  constitution 
of  Maryland,  with  respect  to  uni- 
versal suffrage.  Judge  Chase 
spoke  of  this  measure,  as  cal- 
culated to  sap  the  foundation  of 
the  government.  The  third  was 
this.  An  attempt  had  been  made 
to  change  the  judiciary  system 
of  Maryland,  and  a  law  had 
passed  one  legislature  and  it  re- 
quired the  sanction  of  another  to 
make  it  a  part  of  the  constitu- 
tion, which  abolished  the  two  su- 
perior courts  of  that  state.  He 
spoke  of  this  amendment  as  dan- 
gerous in  its  nature,  and  that  if 
carried  into  effect,  would  so  in- 
jure and  deface  the  constitution 
as  to  leave  little  or  nothing  in  it 
worthy  of  preservation.  He  con- 
cluded his  remarks  in  an  earnest 
recommendation  to  those  to  whom 
he  addressed  himself  to  prevent 
the  re-passage  of  the  latter  act, 
so  as  to  give  it  validity.  There 
were  in  court  at  least  two  gen- 
tlemen whose  fathers  had  been 
members  of  the  Maryland  conven- 
tion who  framed  their  constitu- 
tion. Judge  Chase  observed  that 
it  was  a  subject  of  peculiar  con- 
cern to  him  to  see  some  gentle- 
men engaged  in  demolishing  that 
fair  fabric  which  their  fathers  in 
conjunction  with  him,  had  toiled 
with  so  much  earnestness  in 
erecting.  Judge  Chase  delivered 
a  written  charge,  yet  he  made 
several  extempore  remarks, 
which  I  considered  as  an  enlarg- 
ment  on  the  written  charge. 

Samuel  Harrison  Smith.  As 
to  the  charge  delivered  to  the 
Grand  Jury  at  Baltimore  after 
a  definition  of  the  offenses  cog- 
nizable by  the  Grand  Jury,  Judge 
Chase  said  he  hoped  he  should  be 
pardoned  for  making  a  few  ad- 
ditional observations.     He  had, 


• 

he  remarked,  been  uniformly  at- 
tached to  a  free  republican  gov- 
ernment, and  had  actively  parti- 
cipated in  our  revolutionary 
struggle  to  maintain  it.  He  stiU 
remained  attached  warmly  to  the 
principles  of  the  government 
then  established.  Since  that  pe- 
riod, however,  certain  opinions 
have  sprung  up  which  threatened 
with  ruin  the  fair  fabric  then 
raised.  It  had  been  contended 
that  all  men  had  equal  rights, 
derived  from  nature,  of  which 
society  could  not  rightfully  de- 
prive them.  This  he  denied.  He 
could  conceive  of  no  rights  in  a 
state  of  nature,  which  was  in 
fact  a  creature  of  the  imagina- 
tion, as  there  was  no  condition 
of  man  in  which  he  was  not,  un- 
der some  modification,  subject  to 
a  particular  leader  or  particular 
species  of  government.  True  lib- 
erty did  not  in  his  opinion  con- 
flict in  the  possession  of  equal 
rights,  but  in  the  protection  by 
the  law  of  the  person  and  prop- 
erty of  every  member  of  society, 
however  various  the  grade  in  so- 
ciety which  he  filled.  Nor  did  it 
conflict  in  the  form  of  govern- 
ment in  any  country.  A  mon- 
archy might  be  free,  and  a  re- 
public a  tyranny.  Wherever  the 
laws  protected  the  person  and 
property  of  every  man,  there  lib- 
erty existed,  whatever  the  gov- 
ernment was.  Such,  said  he,  is 
our  present  situation.  But  much 
I  fear  that  soon,  very  soon,  will 
our  situation  be  changed.  The 
great  bulwark  of  an  independent 
judiciary  has  been  broken  down 
by  the  legislature  of  the  United 
States,  and  a  wound  inflicted  up- 
on the  liberties  of  the  people 
which  nothing  but  their  good 
sense  can  cure.  (Judge  Chase 
then  went  into  an  assertion  of 
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the  right  of  the  judiciary  to  de- 
cide on  the  constitutionality  of 
laws.)  He  adverted  to  the  pro- 
ceedings of  the  legislature  of 
Maryland.  He  commented  on 
the  wisdom  and  patriotism  of 
those  who  had  framed  the  con- 
stitution of  that  state.  That  wis- 
dom and  patriotism  has  never  con- 
ceived liberty  to  consist  in  every 
man  possessing  equal  political 
rights.  To  secure  property  the 
right  of  suffrage  had  been  lim- 
ited. The  convention  had  not 
imagined,  according  to  the  new 
doctrine,  that  property  would  be 
best  protected  by  those  who  had 
themselves  no  property.  The 
great  rampart  established  in  the 
limitation  of  suffrage  was  now 
demolished  by  the  principles  of 
universal  suffrage  engrafted  in 
the  constitution.  In  addition  to 
this,  a  proposition  was  now  sub- 
mitted whose  ratification  de- 
pended upon  the  next  legislature 
and  which  if  ratified,  would  de- 
stroy the  independence  and  re- 
spectability of  the  judiciary,  and 
make  the  administration  of  jus- 
tice dependent  upon  legislative 
discretion.  If  .this  shall,  in  ad- 
dition to  that  which  establishes 
universal  suffrage,  become  a  part 
of  the  constitution,  nothing  will 
remain  that  wiU  be  worth  pro- 
tecting. Instead  of  being  ruled 
by  a  regular  and  respectable  gov- 
ernment, we  shall  be  governed  by 


an  ignorant  mobocracy.  When 
he  reflected  on  the  ruinous  effects 
of  these  measures,  he  could  not 
but  blush  at  the  degeneracy  of 
the  sons  who  destroyed  the  fair 
fabric  raised  by  the  patriotism 
of  their  fathers. 

Senator  Bayard,  Did  you 
hear  anything  relative  to  the  char- 
acter of  the  present  administra- 
tion? Nothing  but  what  may  be 
inferred  from  what  I  have  re- 
lated. 

John  Stephen.  Was  present 
when  the  charge  was  delivered 
by  Judge  Chase  to  the  grand  in- 
quest at  Baltimore,  in  May,  1803. 
On  the  principal  points  of  the 
charge  it  agrees  with  the  other 
witnesses.  Mr.  Chase  spoke 
upon  the  act  of  Congress  which 
repealed  the  judiciary,  he  stated 
that  he  was  opposed  to  the  uni- 
versal suffrage  bill  and  said  he 
was  in  favor  of  the  principle  in 
the  bill  of  rights.  He  also  spoke 
against  natural  rights,  and 
against  the  law  which  had  passed 
one  legislature  of  Maryland  for 
the  abolition  of  two  superior 
courts.  He  recommended  to  the 
jury  to  prevent  the  passage  of  it. 
Cannot  undertake  to  say  whether 
Judge  Chase  confined  himself  to 
the  paper  before  him  or  not.  He 
declared  that  the  independency 
of  the  judiciary  had  been  ma- 
terially affected  by  those  meas- 
ures. 


MB.  harper's  opening  FOR  THE  DEFENSE 

February  15, 
Mr.  Harper:  We  feel,  Mr.  President,  so  entire  a  confidence 
in  the  jnstice  and  discernment  of  this  honorable  Conrt,  and  are 
BO  strongly  impressed  with  the  importance  of  its  time,  at  this 
moment,  when  so  much  indispensable  public  business  presses 
on  its  attention,  that  nothing  but  an  anxious  desire  to  remove 
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every  iinputation  of  misconduct,  in  a  mora!,  as  well  as  in  a 
legal  point  of  view,  which  might  rest  on  the  character  of  the 
honorable  respondent,  on  account  of  any  of  the  transactions 
which  furnish  the  subject  matter  of  this  prosecution,  could 
induce  us  to  occupy,  by  adducing  testimony  on  our  part,  any 
portion  of  that  time  which  we  know  to  be  so  precious.  We 
consider  the  articles  of  impeachment  as  wholly  unsupported 
by  the  testimony  adduced  on  the  part  of  the  honorable  Man- 
agers; and,  had  we  no  further  object  in  view  than  a  mere 
legal  acquittal,  we  should  most  cheerfully  submit  the  case  on 
that  testimony. 

But,  although  no  legal  offense  be  proved,  which  could  war- 
rant a  conviction  on  any  of  these  articles,  yet  some  parts  of 
the  testimony  produced  in  support  of  them,  might,  if  left  un- 
explained, throw  on  the  conduct  of  our  honorable  client  some 
shades  of  impropriety,  which  it  is  in  our  power,  and  there- 
fore is  our  duty,  to  remove. 

In  the  discharge,  however,  of  this  duty,  our  wish  to  expe- 
dite to  the  utmost,  a  proceeding  which  has  already  occupied 
so  long  the  attention  of  this  honorable  body,  and  to  leave  as 
much  time  as  possible  for  finishing  the  important  business  of 
the  session,  restricted  in  its  duration,  and  now  drawn  so  near 
to  its  close,  has  induced  us  to  waive  our  privilege  of  making  a 
full  and  argumentative  opening  of  our  case,  a  privilege  given 
to  us  by  the  usual  course  of  judicial  proceedings  and  eon- 
firmed  by  the  example  of  the  honorable  Managers,  and  to 
confine  ourselves  to  a  brief  statement  of  the  points  to  which 
our  testimony  will  be  directed.  I  request  the  indulgence  of 
this  honorable  court  while  I  present  this  statement  to  its 
view,  after  which  we  shall  proceed  with  all  x>08sible  dispatch 
in  the  examination  of  our  witnesses,  and  the  production  of 
our  written  evidence. 

As  to  the  case  of  Fries,  which  is  the  subject  of  the  first 
article,  we  shall  produce  evidence  to  prove  that  the  general 
definition  of  treason  contained  in  the  paper  delivered  to  the 
.  prisoner's  counsel  by  the  respondent  had  not  only  been  set- 
tled by  two  solemn  decisions  in  the  same  court,  but  had  been 
pronounced  publicly  by  Judge  Iredell  as  the  settled  law  of 
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the  land,  in  his  charge  to  the  Grand  Jury,  by  which  the  first 
indictment  against  John  Fries  was  found.  We  shall  then 
prove  more  particularly  than  has  yet  been  done  the  contents 
of  the  paper  thus  delivered,  and  shall  produce  the  original 
paper  itself. 

We  shall  then  proceed  to  show  that  when  the  respondent 
on  the  second  day  of  the  trial,  told  the  counsel  for  Fries  that 
they  were  at  liberty  to  proceed  in  the  defense,  in  their  own 
way,  without  being  restrained  by  any  thing  that  had  passed 
on  the  preceding  day,  he  did  not  accompany  this  permission 
with  a  menace  of  any  kind,  as  the  learned  counsel  themselves 
have  supposed,  and  have  stated  in  their  testimony  at  this 
bar;  but  merely  informed  them  that  in  conducting  the  de- 
fense they  would  be  subject  to  no  restriction  except  that  which 
a  regard  to  his  own  character  ought  to  impose  on  every  mem- 
ber of  the  bar:  And  from  hence  we  shall  show,  as  applica- 
ble to  other  parts  of  the  case,  how  little  reliance  is  to  be 
placed  on  the  recollection  of  angry  men,  whatever  may  be 
their  general  title  to  belief. 

Proceeding  then  to  the  next  great  subject  of  accusation, 
the  case  of  Gallender,  we  shall  prove  that  the  copy  of  the 
''Prospect  Before  Us,"  which  was  seen  in  the  possession  of 
Judge  Chase,  was  not  marked  or  scored  by  him,  or  with  any 
view  to  the  prosecution  of  the  author,  but  by  a  gentleman 
who  had  purchased  the  book  for  his  own  amusement,  and  in 
reading  it  had,  according  to  his  custom,  scored  the  most  re- 
markable passages  before  he  knew  that  the  judge  was  to  hold 
court  at  Richmond,  and  afterwards  gave  it  to  him,  for  his 
amusement  on  the  road. 

We  shall  then  show  that  the  private  conversation  which 
took  place  at  Annapolis  between  the  respondent  and  Mr.  Ma- 
son, as  given  in  evidence  by  the  latter  gentleman,  was  a  mere 
jest,  provoked  and  drawn  forth  by  Mr.  Mason  himself; 
whose  recollection  of  the  affair  we  shall  prove  to  be  far  less 
accurate  than  that  of  a  man  ought  to  be,  who,  at  the  distance 
of  almost  five  years,  undertakes  to  adduce  at  the  bar  of  a 
court  of  justice,  a  transient,  jocular  and  confidential  conver- 
sation, in  support  of  a  criminal  prosecution. 
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Following  the  judge  then  to  Bichmondy  we  shall  prove  that 
far  from  manifesting  any  desire  to  procure  the  punishment 
of  Callender,  if  innocent,  he  felt  a  strong  wish  for  the  escape 
of  that  miserable  wretch  whom  he  probably  considered  as  the 
needy  and  despicable  tool  of  other  men's  designs;  and  there- 
fore as  the  object  of  contempt  and  pity  rather  than  of  resent- 
ment. We  shall  also  show  that  the  respondent  instead  of 
wishing  to  pack  a  jury  for  the  conviction  of  this  unfortunate 
and  despicable  object,  was  desirous  that  he  might  be  tried  by 
a  jury  composed  entirely  of  persons  belonging  to  that  party 
whose  cause  his  book  was  written  to  support 

As  to  the  conversation  stated  by  John  Heath,  to  have  taken 
place  between  the  respondent  and  the  then  marshal  of  Vir- 
ginia, relative  to  striking  off  from  the  pannel  of  jurors  formed 
for  the  trial  of  Callender,  ''all  those  creatures  called  demo- 
crats,'' we  shall  show,  by  the  most  unquestionable  testimony, 
that  no  such  conversation  ever  did  take  place,  and  that  the 
witness  who  has  stated  it  was  utterly  mistaken  in  all  the  cir- 
cumstances which  he  has  stated. 

We  shall  also  prove  that  on  the  pannel  of  jurors  which  actu- 
ally was  formed  for  the  trial  of  Callender,  there  were  several 
persons  well  known  to  be  of  the  same  political  opinions  which 
he  then  supported  and  that  if  they  were  not  sworn  on  the 
jury,  it  was  because  for  some  reason  best  known  to  themselves 
they  refused  or  neglected  to  attend. 

After  establishing  these  preliminary  points  we  shall  pro- 
ceed to  prove  that  the  statement  given  by  the  honorable  Man- 
agers relative  to  John  Basset's  supposed  objection  to  serving 
on  the  jury  is  wholly  incorrect ;  that  Basset  made  no  objec- 
tion, nor  expressed  any  unwillingness  to  serve,  but  merely 
suggested  a  scruple  of  delicacy,  which  he  supposed  might  dis- 
qualify him  and  on  which  he  wished  for  the  direction  of  the 
court.  That  this  scruple  was  not  of  such  a  nature  as  to  con- 
stitute a  legal  disqualification,  and  that  the  question  pro- 
pounded to  him  and  the  other  jurors  was  the  same  which  had 
been  adopted  on  consideration  in  the  case  of  Fries.  On  all 
these  points  we  shall  fully  corroborate  the  testimony  of  Mr. 
Basset  himself. 
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With  respect  to  the  rejection  of  Col.  Taylor's  testimony, 
we  shall  prove  that  the  respondent,  after  pronouncing  the 
opinion  of  the  court  on  that  point,  offered  to  state  a  case  for 
the  purpose  of  submitting  the  point  to  the  consideration  of 
all  the  judges  of  the  supreme  court,  and  to  grant  a  new  trial 
if  their  opinion  should  differ  from  his.  From  which  we  shall 
contend  that  he  could  not  i>08sibly  have  made  this  decision, 
admitting  it  to  be  erroneous,  through  any  improper  motive. 

We  shall  also  prove  that  although  the  respondent  did  not 
consider  himself  authorized  to  grant  a  continuance  in  the 
case  of  Collender,  for  which  no  legal  ground  was  shown,  he 
did  offer  to  postpone  the  trial  for  six  weeks  or  more,  in  order 
to  accommodate  the  traverser  and  his  cotmsel,  and  also  of- 
fered to  grant  them  attachments  for  bringing  in  such  of  their 
witnesses  as  were  within  the  reach  of  the  court. 

As  to  the  conduct  of  the  respondent  on  this  trial  we  shall 
prove  that  it  was  marked  throughout  with  a  mildness  and 
propriety,  little  to  be  expected  after  the  incorrect  and  irri- 
tating behavior  of  some  of  the  counsel.  A  further  instance 
to  show  how  little  attention  is  due  to  the  statements  of  angry 
men,  who  come  in  the  character  of  witnesses,  to  complain  of 
their  fancied  wrongs.  We  shall,  moreover,  prove  that  on 
every  legal  question  decided  by  the  respondent,  he  consulted 
his  colleague  Judge  Oriffin,  and  merely  delivered  the  opinion 
of  the  court;  although  in  settling  mere  questions  of  order  he 
acted  from  himself  as  his  duty  and  authority  as  presiding 
judge  required.  And  finally  we  shall  produce  a  witness  who 
attended  the  whole  trial  and  took  down  all  the  proceedings  in 
shorthand  and  who  will  present  to  the  view  of  this  honorable 
court  an  accurate  and  authentic  statement  of  all  that  passed. 

Proceeding  then  to  the  subject  matter  of  the  fifth  and  sixth 
articles,  we  shall  prove  that  the  judges  of  the  Supreme  Court 
of  the  United  States,  acting  under  the  statute  for  establish- 
ing the  judicial  courts  have  never  considered  the  state  laws 
as  the  rule  of  proceeding  in  cases  like  that  in  question ;  that 
the  provisions  of  the  act  of  Congress  relied  on  by  the  sixth 
article,  have  always  been  regarded  by  those  judges  as  relating 
to  rights  acquired  under  the  state  laws,  and  not  to  process,  in 
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criminal  cases  under  the  statutes  of  the  United  States.  That 
the  practice  in  the  state  courts  of  Virginia,  under  the  state 
law  relied  on  by  the  fifth  article  has  been  to  issue  a  capias, 
and  not  a  summons,  in  cases  of  misdemeanors  punishable  by 
imprisonment  or  to  be  tried  on  indictment  and  to  use  a  sum- 
mons in  those  cases  only  where  the  offense  was  to  be  punished 
by  fine  without  imprisonment,  and  the  offender  was  to  be 
tried  by  the  court  in  a  summary  way  without  an  indictment 
And  to  show  that  the  recollection  even  of  the  most  correct 
men  is  not  always  to  be  relied  on  we  shall  produce  a  record  in 
which  it  appears  that  the  gentleman  who  has  given  his  testi- 
mony with  so  much  candor  and  propriety  and  who,  though 
still  very  young  has  been  nearly  five  years  attorney  general 
of  Virginia,  did  himself  in  his  official  capacity  order  a  capias 
on  a  presentment  in  a  case  not  capital. 

And  finally  to  remove  all  shadow  of  doubt  from  this  part 
of  the  case  we  shall  prove  that  when  the  presentment  had 
been  found  against  Callender  and  the  respondent  was  about 
to  order  process  upon  it,  he  inquired  of  Mr.  Nelson,  the  dis- 
trict attorney,  what  process  was  proper  in  such  a  case,  and 
was  informed  by  him  that  a  capias  was  the  proper  process; 
whereuipon  the  capias  actually  issued  was  drawn  up  and  is- 
sued under  the  immediate  direction  of  that  officer ;  on  whom, 
consequently,  and  not  on  the  respondent,  who  had  no  better 
means  of  gaining  information  on  such  a  point,  the  blame  of 
the  mistake,  had  one  been  committed,  must  have  fallen. 

On  the  subject  of  the  respondent's  conduct  at  the  circuit 
court,  held  at  Newcastle  in  1800,  which  furnishes  the  matter 
of  the  seventh  charge,  we  shall  prove  that  the  very  improper 
and  unbecoming  expressions  attributed  to  him,  relative  to  ''a 
highly  seditious  temper,  manifested  by  a  certain  description 
of  people  in  the  state  of  Delaware,  and  especially  in  Newcas- 
tle county,  and  more  particularly  in  the  town  of  "Wilming- 
ton," were  never  uttered  by  him;  and  that  he  neither  said 
nor  did  any  thing  more  than  is  admitted  by  him  in  his 
answer  and  was,  as  we  contend,  required  by  his  duty. 

"We  shall  then  proceed  to  the  subject  matter  of  the  eighth 
article,  the  charge  delivered  by  the  respondent  in  Baltimore, 
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and  there  we  shall  produce  a  cloud  of  witnesses  to  show  that 
he  uttered  no  such  expressions  concerning  the  present  admin- 
istration, their  character,  their  mode  of  acquiring  power,  and 
their  objects  in  its  exercise,  as  are  attributed  to  him  by  Mr. 
Montgomery,  and  that  he  neither  mentioned  the  present  ad- 
ministration, nor  alluded  to  them,  except  so  far  as  they 
might  be  implicated  in  his  remarks  on  the  effects  likely,  in  his 
opinion  to  flow  from  the  repeal  of  the  judiciary  act.  I  have 
no  hesitation,  Mr.  President,  in  declaring  that  if  the  respon- 
dent had  uttered  on  such  an  occasion  such  expressions  as  this 
witness  has  put  into  his  mouth,  such  conduct  though  not 
amounting  to  an  impeachable  offense,  would  have  been  highly 
inxproper,  and  deserving  of  severe  reprehension.  Hence  we 
feel  particularly  solicitous  to  refute  this  accusation,  and  hap- 
pily we  have  it  most  completely  in  our  power:  for  we  shall 
not  only  show  that  of  the  members  who  were  present  and  at- 
tended particularly  to  this  charge,  not  one  person  except  Mr. 
Montgomery  heard  these  expressions;  but  we  shall  prove  by 
various  witnesses  who  were  near  to  the  respondent  and  ob- 
served him  particularly  while  delivering  the  charge,  that  he 
read  it  from  a  written  paper  and  delivered  nothing  but  what 
he  so  read;  and,  to  make  refutation  complete,  we  shall  pro- 
duce the  paper  itself,  attested  by  the  person  who  copied  it, 
and  those  who  heard  it  read,  and  shall  submit  it  to  the  con- 
sideration of  this  honorable  court,  which  will  find  in  it  no 
such  expressions  as  are  stated  by  Mr.  Montgomery. 

Such,  Mr.  President,  is  the  statement  of  what  we  expect  to 
prove,  and  this  statement  we  shall  now  proceed  to  substanti- 
ate by  our  testimony. 

THE  WITNESSES  FOR  THE  RESPONDENT. 

WHUam  Bowie,     The  restric-  should  not  cite  cases  which  de- 

tion  which  was  laid  on  the  coon-  stroyed   the  salutary  provisions 

sel  at  the  trial  of  Fries  was  ap-  of  the  statute  of  William,  as  that 

plied    to    the    counsel    for    the  of  dispensing  with  the  necessity 

United  States  as  well  as  the  coun-  of  having  two  witnesses  to  prove 

fid  for  Fries,  that  the  counsel  on  an  overt  act  of  treason,  and  that 

neither  sides  should  attempt  to  the    counsel    for    the    prisoner 

mislead    the    jury.      That    the  should  not  cite  common  law  cases 

counsel   for  the   United   States  concerning  treason. 
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WHUam  Meredith.  On  April 
22,  1800,  Judge  Chase  ob- 
served that  the  court  had  consid- 
ered the  overt  acts  charged  in  the 
indictment  against  Fries,  and 
had  made  up  their  minds  as  to 
the  constitutional  definition  of 
treason;  and  to  prevent  mistake, 
had  caused  three  copies  of  their 
opinion  to  be  made  out  by  their 
derk — the  paper  was  then 
thrown  down  on  the  table. 
Judge  Chase  observed,  that  the 
giving  of  his  opinion  was  not  in- 
tended to  prevent  the  counsel 
from  arguing  the  law.  Fries  was 
placed  at  the  bar,  and  the  judge 
inquired  of  the  counsel  whether 
they  were  ready  to  proceed  with 
his  triaL  Mr.  Lewis  observed 
that  he  declined  acting  any  long- 
er as  counsel  for  the  prisoner. 
Judge  Chase  said  that  the  coun- 
sel were  not  to  consider  them- 
selves bound  by  the  opinion  of 
the  court  which  had  been  deliv- 
ered the  day  before.  Mr.  Lewis 
referred  to  the  opinion,  and  said 
that  it  in  fact  precluded  the 
counsel  from  addressing  any 
arguments  to  the  court.  Judge 
Peters  said  that  the  opinion  was 
withdrawn.  Judge  Chase  ob- 
served that  the  counsel  were  at 
liberty  to  argue  the  case  fully, 
both  as  to  the  law  and  fact,  be- 
fore the  jury.  Mr.  Lewis  then 
stated  to  the  court  his  idea  of 
the  appositeness  of  common  law 
cases,  Judge  Chase  stated  his  be- 
lief that  they  were  inapplicable, 
but  he  remarked  that  the  counsel 
might  go  on  and  cite  them  to 
the  jury  as  it  was  not  the  inten- 
tion of  the  court  to  circumscribe 
them  in  their  defense  or  to  take 
the  decision  of  the  law  from  the 
jury.  He  stated  farther,  that 
the  counsel  might  manage  the 
defense  in  any  way,  having  at 


the  same  time  a  regard  to  th^ 
own  characters.  Judge  Peters 
made  some  remarics  calculated  to 
put  the  counsel  in  a  good  humor 
and  induce  them  to  proceed;  but 
they  persisted  in  declining.  Thus 
far  the  court  manifested  a  eon- 
cilatory  ■  disposition  towards  the 
counsel,  but  when  it  was  per- 
ceived that  they  would  not  pro- 
ceed with  the  defense  of  Fries, 
Judge  Chase  told  them,  '^f  you 
suppose,  you  will  embarrass  the 
court,  gentlemen,  by  such  con« 
duct,  you  are  mistaken,^'  or 
words  to  that  effect.  He  then 
asked  Fries  if  he  was  ready  for 
his  trial,  or  would  have  other 
counsel  assigned  him.  Fries  ob- 
served that  he  did  not  know 
what  to  do,  but  would  leave  it  to 
the  court.  Mr.  Rawle  then  asked 
that  the  trial  be  postponed  until 
the  next  day,  which  was  done. 
The  following  morning  Fries  was 
asked  whether  he  wished  other 
counsel  assigned  him.  He  de- 
clined having  counsel  and  ob- 
served that  the  court  should  be 
his  counsel  Judge  Chase  then 
said  in  the  most  pathetic  and  im- 
pressive manner,  ''Then  by  the 
blessing  of  God  the  court  will 
be  your  counsel,  and  will  do  yon 
as  much  justice  as  those  who 
were  assigned  you.''  The  trial 
then  proceeded. 

Samuel  Exoing.  This  paper  is 
in  my  handwriting.  It  was  cop- 
ied from  a  paper  thrown  down 
by  the  court  on  the  bar  table  At 
the  trial  of  Fries.  While  I  was 
in  court  Judge  Chase  mentioned 
that  the  counsel  were  wrong  as 
nothing  which  had  fallen  from 
the  court  as  a  restriction — ^and 
asked  the  counsel  whether  they 
meant  to  go  on.  The  conversa- 
tion ended  with  a  determination 
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on  their  part  not  to  proceed  with 
the  defense.  Judge  Chase  ob- 
served^ that  after  the  court  had 
explained  their  minds  on  the  law, 
that  if  the  counsel  still  persisted 
in  citing  cases  which  were  not 
law,  they  must  do  it  at  the  risk 
of  Uieir  legal  reputation ;  did  not 
iinderstand  this  as  a  menace  on 
the  part  of  the  judge. 

Edward  F.  Coale,  This  is  a 
copy  of  a  paper  given  to  me  by 
Judge  Chase,  to  copy  for  him, 
and  was  made  previous  to  the 
trial  of  John  Fries.  It  was  cop- 
ied from  one  in  the  handwriting 
of  Judge  Chase. 

Mr,  Hopkinson,  What  were 
the  reasons  assigned  by  the 
judge,  when  he  gave  you  this  to 
copyt 

Mr,  Nicholson  objected  and  the 
question  was  disallowed  by  the 
CoTJBT.    Yeas  9;  nays  25. 

Mr,  Coale.  He  appeared  to 
take  uncommon  pains  to  prevent 
Fries  from  asking  any  question 
that  might  criminate  hunself,  and 
to  remind  him  of  his  right  to 
challenge,  and  examining  the  wit- 
nesses produced  on  the  part  of 
the  United  States. 

Luther  MartitK  Was  in  New 
York  during  the  sitting  of  the 
circuit  court  there;  observed  in 
a  newspaper  that  the  "Prospect 
Before  Us"  was  advertised  to  be 
sold  at  Greenleaf's  printing  of- 
fice. Went  to  the  office  and  pur- 
chased a  couple  of  them.  Judge 
Washington,  who  was  then  hold- 
ing the  court  at  New  York,  sent 
his  servant  and  purchased  one. 
Bead  the  book,  and  as  in  my 
usual  custom  scored  whatever 
passages  I  thought  remarkable, 
either  for  merit  or  demerit,  a 
number  of  them.  I  did  not  know 
then  that  Judge  Chase  was  to 
hold  court  at  Richmond,  nor  were 


the  passages  scored  with  any  in- 
tention to  be  used  in  a  prosecu- 
tion. There  were  passages  scored 
which  could  not  have  been  used  in 
the  indictment,  because  I  scored 
all  those  which  reflected  on  the 
character  of  General  Washing- 
ton. When  I  returned  home  and 
found  Judge  Chase  was  going  to 
Richmond,  gave  him  the  book 
and  observed  that  he  might 
amuse  himself  with  it  on  the  road 
and  afterwards  make  what  use  of 
it  he  pleased.  My  name  was  on 
the  title  page. 

James  Winchester.  Attended 
in  May,  1800,  at  Annapolis,  as  a 
district  judge,  and  held  the  cir- 
cuit court  there  in  conjunction 
with  Judge  Chase.  Judge  Chase 
had  delivered  what  has  been 
called  his  farewell  charge  to  the 
grand  jury.  Mr.  Mason  ob- 
served, ^'Well,  judge,  what  do 
you  call  this  charge  f  Is  it  a 
moral,  a  political,  a  religious  or 
a  judicial  onef"  Judge  Chase 
replied  that  he  believed  that  it 
was  a  little  of  all.  Mr.  Mason  in- 
formed the  judge  that  he  would 
not  deliver  such  sentiments  in 
Virginia.  It  appeared  to  me  that 
Judge  Chase  thought  he  meant 
to  say  that  he  would  be  afraid, 
and  he  said  that  he  would  not 
only  deliver  such  sentiments,  but 
would  execute  the  law  as  he  de- 
clared it.  The  conversation  then 
turned  on  the  book,  the  "Prospect 
Before  Us,"  and  it  was  spoken 
of  as  a  book  written  by  Callen- 
der.  Judge  Chase  said  that  Mr. 
Martin  had  given  him  the  book, 
and  that  he  should  take  it  with 
him  to  Richmond.  I  agree  with 
Mr.  Mason  that  the  whole  con- 
versation was  of  a  jocular  na- 
ture; do  not  remember  partic- 
ular expressions  that  he  does; 
such   as   the  judge's  observing, 
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that  if  the  state  of  Virginia  was 
not  wholly  depraved,  or  if  there 
were  an  honest  jury  to  be  fonnd 
in  it,  that  he  would  punish  Cal- 
lender.  Those  expressions  might 
have  been  used  by  Judge  Chase 
without  my  hearing  them. 

William  MarshiHl  On  May 
21st  Judge  Chase  arrived  in 
Richmond.  On  the  22d  the  court 
met,  and  Judge  Chase  charged 
the  grand  jury.  On  the  24th 
they  returned  with  a  presentment 
against  James  Thompson  Callen- 
der  as  the  author  of  a  book 
called  the  "Prospect  Before  Us." 
Judge  Chase  inquired  what  was 
the  process  proper  to  be  issued 
on  the  presentment.  Mr.  Nelson 
answered,  that  he  supposed  a 
capias  was.  Judge  Chase  said 
something  about  a  bench  war- 
rant, which  was  unknown  to  us. 
Judge  Chase  then  observed,  that 
all  three  of  us  must  draw  a  form 
of  arrest,  and  the  one  which  he 
most  approved  of  should  be  used. 
I  finished  mine  first,  and  the 
judge  approved  of  it  and  or- 
dered me  to  put  the  seal  of  the 
court  to  it  and  deliver  it  to  the 
marshal,  which  I  did.  On  the 
30th  Judge  Griffin  arrived.  On 
the  27th  the  marshal  brought  Mr. 
Callender  into  court  in  custody. 
In  the  evening  Judge  Chase  ob- 
served, that  perhaps  Callender 
might  have  some  application  to 
make  to  the  court  Mr.  Mere- 
fwether  Jones  informed  the  court, 
that  Callender  was  not  prepared 
to  make  any  application,  but  that 
one  would  be  made  the  next  day. 
Judge  Chase  asked  if  Callender 
could  give  bail.  The  reply  of 
Mr.  Jones  was,  that  he  could  in 
a  moderate  sum.  Judge  Chase 
then  asked  Callender  what  he 
was  worth,  who  replied  that  he 
was  about  equal.    The  judge  did 


not  appear  to  understand  him, 
and  asked  what  he  meant  by  it. 
Callender  said  that  he  had  no 
property,  and  that  he  owed 
about  two  hundred  dollars.  That 
he  had  more  than  that  owing  to 
him,  but  did  not  expect  to  re- 
ceive more  of  it  than  what  he 
owed,  so  that  he  did  not  con- 
ceive himself  worth  any  thing. 
Judge  Chase  asked  whether  he 
€Ould  procure  bail  in  the  sum  of 
two  hundred  dollars.  The  reply 
was  in  the  affirmative,  and  a  rec- 
ognizance entered  into — Callen- 
der in  the  sum  of  two  hundred 
dollars,  and  two  sureties  in  the 
sum  of  one  hundred  dollars  each. 
On  the  28th  application  was 
made  by  Mr.  Hay,  for  a  continu- 
ance. He  stated  to  the  court  that 
he  was  not  well  acquainted  with 
the  practice  in  the  circuit  courts, 
but  that  he  had  prepared  a  gen- 
eral affidavit,  stating,  that  the 
traverser  was  not  prepared  for 
trial  on  account  of  the  absence 
of  material  witnesses.  Judge 
Chase  told  him  that  he  had  bet- 
ter file  a  special  affidavit,  and 
might  take  until  the  next  day  co 
prepare  it.  He  also  said  that  it 
was  necessary  for  the  traverser 
to  plead  to  the  indictment,  before 
any  motion  for  a  continuance 
could  be  made,  as  he  might  plead 
guilty.  Mr.  Hay  assured  the 
court  that  that  would  not  be  the 
plea.  Callender  was  arraigned 
and  plead  not  guilty.  On  the 
29th  Mr.  Hay  produced  his  spe- 
cial affidavit.  The  affidavit  stated 
that  a  variety  of  witnesses  were 
absent,  who  were  material  to  the 
defense  of  the  traverser — that 
there  were  a  number  of  written 
documents  and  also  a  book  writ- 
ten by  Mr.  Adams  entitled,  "An 
Essay  on  the  Canon  and  Feudal 
Laws,"  which  were  also  necessary 
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for  his  defense  and  witboat 
which  he  could  not  safely  go  to 
trial;  he  therefore  moved  for 
a  continuance.  Judge  Chase  ob- 
served that  every  person  indicted 
for  publishing  a  libel  and  intend- 
ing to  prove  the  truth  of  his  as- 
sertions by  documents,  ought 
always  to  have  those  documents 
in  his  possession.  That  the  affi- 
davit was  not  sufficient  to  pro- 
cure a  continuance,  but  that  they 
should  have  time  to  procure  the 
attendance  of  their  witnesses. 
He  said  that  the  court  would  last 
for  two  weeks,  but  that  would 
not  be  sufficient,  he  would  give 
them  a  month :  '^ay,  gentlemen 
(said  he),  "I  will  give  you  six 
weeks.  I  cannot  remain  here 
six  weeks,  because  I  am  bound  to 
hold  a  court  in  Delaware,  but  I 
will  go  to  Delaware  and  hold  the 
court,  and  return  here  in  six 
weeks  and  try  Callender.''  When 
Judge  Chase  made  the  offer  I  do 
not  recollect  that  any  reply  was 
made.  Judge  Chase  then  ob- 
served that  the  trial  should  come 
on  at  such  a  time,  as  the  wit- 
nesses *who  lived  in  Virginia 
could  have  time  to  attend,  and 
asked  the  marshal  concerning  the 
residence  of  Mr.  Giles  and  Gen- 
eral Mason,  and  whether  he  had 
any  deputies  in  court  who  could 
be  sent  after  them.  The  reply 
was  that  a  deputy  marshal  was 
there,  who  could  go  after  them 
immediately.  Judge  Chase  then 
directed  me  to  issue  summonses 
for  the  witnesses,  returnable  on 
Monday,  2d  of  June.  I  accord- 
ingly issued  subpoenas  for  Gen- 
eral Mason,  Mr.  Giles  and  Col- 
onel Taylor.  The  marshal  was 
directed  to  use  all  expedition, 
and  on  Monday  the  subpoenas 
were  all  returned  executed,  with 
the    memorandums    when    they 


were  done.  On  Monday  morning 
Colonel  Taylor  appeared  in 
court;  the  others  did  not.  A 
postponement  was  asked  by  the 
counsel  for  Callender  for  two 
hours,  in  hopes  that  Mr.  Giles 
would  arrive.  Judge  Chase  in- 
formed them  that  they  might 
have  a  postponement  until  the 
next  day.  On  Tuesday  morning 
a  motion  was  again  made,  found- 
ed on  the  affidavit  for  a  continu- 
ance. It  received  the  same  deci- 
sion it  had  before,  and  the 
marshal  was  ordered  to  call  the 
jury — ^twelve  jurors  appeared 
when  called.  Some  objection 
was  made  to  the  panel  of  the 
jury.  Authority  was  called  for 
and  I  brought  down  Coke  upon 
Littleton.  Judge  Chase  looked 
at  it  and  decided  that  the  panel 
should  not  be  quashed.  When 
the  jury  had  all  answered,  the 
counsel  proposed  to  propound  a 
question  to  them.  Judge  Chase 
observed  that  he  would  propound 
the  proper  question  to  them,  and 
he  asked  them  the  following 
question :  ''Have  you  formed  and 
delivered  an  opinion  on  the 
charges  in  the  indictment''  The 
answer  of  the  first  juror  was, 
that  he  did  not  know  what  the 
indictment  was.  Eight  or  nine 
jurors  answered  in  the  same 
manner,  and  the  counsel  declared 
it  unnecessary  to  put  it  to  the 
subsequent  ones. 

To  Mr,  Harper.  Mr.  Giles  was 
a  juror  on  May  29th.  Judge 
Chase  asked  me  whether  that  was 
Mr.  GKles,  the  celebrated  member 
of  Congress;  told  him  it  was. 
He  said  he  wished  that  Mr.  Giles 
should  be  on  the  jury,  and  added, 
that  if  his  situation  would  permit 
him  to  drop  a  hint  to  the  marshal, 
it  would  be  to  summon  a  jury  to 
try     Callender,     composed     en- 
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tirely  of  Callender's  political 
friends,  but  that  it  would  be  im- 
proper for  him  to  interfere. 
Judge  Chase  was  a  total  stranger 
in  Richmond,  and  asked  me  to 
call  on  him  as  often  as  I  possibly 
could.  I  generally  went  every 
evening  after  the  court  rose,  and 
every  morning  and  accompanied 
him  to  court  One  day,  about 
ten,  went  to  his  lodgings  and 
found  Mr.  Heath  there  in  the  act 
of  leaving  the  room.  No  con- 
versation took  place  between 
Judge  Chase  and  the  marshal, 
concerning  the  summoning  of  the 
jury,  while  Mr.  Heath  was  there. 

When  the  witnesses  who  were 
summoned  did  not  attend,  Judge 
Chase  offered  to  issue  attach- 
ments. 

I  sat  near  the  judges  and  fre- 
quently heard  them  in  a  low  con- 
versation, but  I  recollect  nothing 
distinctly,  except  when  Mr.  Bas- 
set was  directed  to  be  sworn  on 
the  jury,  Judge  Chase  asked  him 
'Sehether  he  had  formed  and  de- 
livered an  opinion  on  the  charges 
in  the  indictment,''  to  which  Mr. 
Basset  replied  in  the  negative. 
Judge  Chase  then  observed  to  Mr. 
Griffin  that  this  was  similar  to  a 
murder.  That  a  man  might  make 
up  his  mind  as  to  what  consti- 
tuted murder;  but  that  if  he  did 
not  apply  it  to  the  particular 
case,  that  he  was  a  competent 
juror;  and  then  directed  Mr.  Bas- 
set to  be  sworn,  to  which  Judge 
Griffn  assented.  Judge  Griflbi 
was  consulted  as  to  the  rejection 
of  Colonel  Taylor's  testimony, 
understood  him  to  assent  to  all 
the  acts  of  the  court 

Cross-examined,  Believe  that 
all  the  jury  who  tried  Callender 
were  opposed  to  him  in  political 
sientiments.  The  capias  was  is- 
sued against  Callender,  issued  be- 


fore the  bill  was  found;  have 
rarely  seen  a  trial  where  the  in- 
terruptions were  so  frequent. 
Counsel  for  the  traverser  ap- 
peared to  be  in  a  great  state  of 
irritation,  and  there  appeared  as 
much  decision  on  the  part  of  the 
court  as  I  ever  witnessed;  there 
was  much  warmth  displayed,  but 
am  unable  to  say  who  commenced 
it  The  judge  said  all  the 
charges  in  the  indictment  must  be 
proved,  or  it  was  useless  to  prove 
any;  and  therefore  it  was  unim- 
portant that  any  of  the  traver- 
ser's witnesses  should  be  there, 
provided  they  could  not  prove  alL 
He  said :  ''Suppose  a  man  should 
say  that  I  was  a  scoundrel,  a 
rogue,  and  an  ugly  fellow;  he  is 
indicted  for  it,  and  pleads  not 
guilty.  On  the  trial  he  proves 
that  I  am  a  very  ugly  fellow, 
will  any  man  say  that  this  will 
justify  him  for  saying  that  I 
was  a  scoundrel  and  a  rogue  f" 
All  this  was  in  good  humor.  The 
Judge  frequently  said,  '1  am  act- 
ing under  an  oath,  and  bound  to 
give  my  opinion  on  the  law;  but 
I  am  a  &llible  man,  and  it  is 
possible  that  I  may  be  in  error, 
and  therefore  the  whole  case  may 
be  stated  in  writing,  and  I  will 
assist  the  counsel  in  making  out 
a  writ  of  error,  and  allow  them 
to  take  the  case  up  to  the  Su- 
preme Court  as  soon  as  possi- 
ble." 

February  16. 

David  M.  Randolph.  Was 
marshal  of  the  district  of  Vir- 
ginia at  the  trial  of  Callender; 
received  notice  on  Thursday,  the 
29th  May,  to  summon  a  jury  to 
try  Callender  on  Monday,  2nd  of 
June.  I  proceeded  to  summon 
them  immediately,  but  did  not 
complete  the  panel  until  after  the 
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eonrt  had  met  on  Monday.  Did 
not  show  the  panel  to  Judge 
Chase,  except  the  panel  of  the 
Grand  Jury  in  order  to  appoint 
a  foreman.  Judge  Chase  never 
told  me  to  strike  off  a  certain  de- 
scription of  people  '^'or  creaJ- 
tures''  called  Democrats.  Sev- 
eral gentlemen  applied  to  be  ex- 
cused from  serving  on  the  jury. 
Mr.  Lewis  and  Mr.  Blakely  ap- 
plied to  me  to  be  discharged; 
heard  Mr.  Lewis  was  prejudiced 
and  discharged  him.  Mr.  Blake- 
ly was  under  the  age  of  twenty- 
five,  and  we  let  him  off.  Mr. 
Samuel  Morse  applied  to  be  dis- 
charged, but  I  refused.  He  then 
told  me  that  he  knew  I  would 
let  him  off,  and  stooping  down 
assured  me  that  he  was  pre- 
judiced against  Callender.  I  in- 
formed hki  that  I  would  let  him 
off,  but  requested  him  not  to 
mention  it,  least  others  might 
feign  the  same  excuse;  informed 
Mr.  PoUard  that  he  must  serve. 
He  informed  me  that  he  had  been 
summoned  but  could  not  attend. 
Told  him  that  there  was  but  one 
reason  which  would  induce  me 
to  excuse  him,  and  he  not  giving 
that  I  refused  to  discharge  him; 
he  then  went  up  to  the  court  and 
they  excused  him.  Colonel  Har- 
vie  requested  to  be  let  off  and 
informed  me  that  he  was  high 
sheriff  of  Henrico  court  which 
was  then  sitting;  told  him*  that 
the  high  sheriff  generally  did 
nothing  at  court,  and  he  must 
serve;  he  then  applied  to  the 
court  and  was  released.  Mr.  Rud- 
ford  was  in  court  and  made  some 
objection  to  serving.  He  might 
have  said  that  he  differed  in 
politics  with  me.  When  he  was 
called  he  did  not  answer.  I  met 
Mr.  Hay  in  Petersburgh;  told 
him  that  I  had  been  foiled  in  my 


endeavors  to  find  Callender,  but 
that  I  was  determined  to  see 
whether  he  was  not  in  Peters- 
burgh. Mr.  Hay  appeared  to  in- 
terest himself  in  persuading  me 
to  abandon  the  pursuit;  replied 
that  I  should  do  my  duty;  said 
he  did  not  know  where  Callender 
was,  but  that  if  he  did  he  would 
not  tell  me,  and  added  that  Cal- 
lender could  not  or  would  not 
be  taken  that  term ;  told  him  that 
perhaps  he  was  too  sanguine  and 
he  must  not  be  surprised  if  I 
carried  Callender  to  court  with 
me.  Mr.  Hay  said  that  Callender, 
if  taken,  could  not  be  defended 
and  would  be  imprisoned,  but 
that  if  not  taken  at  that  time  at 
the  next  court  he  would  sur- 
render himself. 

Cross-examined.  Mr.  Mosby, 
my  deputy,  told  me  that  Colonel 
Vandevall  was  averse  to  serv- 
ing; told  him  that  it  lay  with 
him  to  let  him  off,  and  he  in- 
formed me  that  he  had  not.  Have 
heard  Mr.  Vandevall  denied  that 
he  was  summoned.  Called  Mr. 
Mosby's  attention  to  it,  who  said 
it  was  unfounded.  Have  no  rec- 
ollection of  seeing  Mr.  Heath 
during  the  session  of  the  court, 
but  upon  hearing  Mr.  Marshall's 
testimony,  suppose  I  must  have 
seen  Mr.  Heath  in  Richmond  dur- 
ing the  term,  as  I  know  him  very 
well;  have  not  the  slightest  recol- 
lection of  seeing  him  at  the  lodg- 
ings of  Judge  Chase  at  any  time. 

John  Marshall,  At  the  trial 
of  Callender  was  a  member  of 
the  bar.  Colonel  Harvie  in- 
formed me,  that  he  had  been 
summoned  as  a  juror  to  try  Cal- 
lender, and  expressed  great  un- 
willingness to  serve;  he  informed 
that  he  was  an  improper  person 
to  serve  because  he  had  made  up 
his  mind  that  the  sedition  law 
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was  unconstitntionaly  and  should 
therefore  find  the  traverser  not 
guilty,  let  the  evidence  be  what 
it  might.  He  requested  me  to 
interfere  with  the  marshal,  and 
obtain  his  discharge;  spoke  to 
the  marshal  and  informed  him  of 
Colonel  Harvie's  having  made  up 
his  mind,  and  that  of  course  he 
was  an  improper  person  to  serve 
on  the  jury.  The  marshal  re- 
plied that  Colonel  Harvie  itaust 
apply  to  the  court,  because  he 
had  determined  to  conduct  him- 
self in  such  a  manner  as  to  pre- 
vent suspicion  of  prejudice 
against  Callender;  applied  to  the 
court  for  Colonel  Harvie's  dis- 
charge on  the  ground  of  his  being 
high  sheriff  of  Henrico  county, 
whose  court  was  then  sitting; 
upon  this  ground  he  was  dis- 
charged. 

Cross-examined,  Was  present 
at  the  trial  of  Callender.  There 
were  several  circumstances  which 
do  not  always  occur  in  trials, 
both  on  the  part  of  the  bench  and 
bar.  The  counsel  for  Callender 
wished  to  bring  before  the  jury 
the  question  of  the  constitution- 
ality of  the  law.  This  the  court 
determined  to  be  improper,  and 
whenever  the  counsel  attempted 
to  argue  it  before  the  jury  they 
were  stopped.  After  being 
stopped  on  that  point,  an  argu- 
ment was  conunenced  on  the  part 
of  Mr.  Hay,  to  prove  to  the 
judge,  that  he  'was  not  correct 
in  the  opinion  which  he  had 
given.  Immediately  on  his  com- 
mencement the  judge  stopped 
him,  and  told  him  that  what  he 
said  was  not  law.  Some  conver- 
sation ensued  between  them,  and 
Mr.  Hay  left  the  bar. 

Have  a  general  impression  on 
the  subject,  which  is,  that 
throughout  the  course  of  the  trial 


when  anything  was  stated  which 
the  judge  did  not  think  correct, 
he  immediately  stated  his  opin- 
ion; but  this  is  also  his  practice 
in  civil  cases.  It  is  usual  for  a 
judge,  if  he  believes  a  case  dear, 
to  shorten  argument;  but  if  the 
counsel  express  a  desire  to  be 
heard,  it  is  a  piece  of  decorum 
to  h^ar  them« 

As  to  compelling  counsel  to 
reduce  questions  to  writing,  and 
submit  them  to  the  court,  it  de- 
pends on  the  circumstances  of 
the  case.  If  doubts  are  suggest- 
ed as  to  the  propriety  of  the 
question,  the  judges  will  do  right 
to  have  it  reduced  to  writing. 
But  unless  there  is  some  particu- 
lar ^reason  for  it,  have  never 
known  counsel  compelled  to  re- 
duce their  questions  to  writing; 
have  never  known  questions  re- 
duced to  writing  in  the  first  in- 
stance; have  never  in  a  criminal 
prosecution  known  the  testimony 
of  a  witness  to  be  rejected,  be^ 
cause  he  was  unable  to  prove  all 
the  defense. 

Mr.  Randolph,  Did  you  hear 
the  judge  apply  the  epithet  of 
''young  gentleman''  to  either  of 
the  counsel?  I  think  I  heard  him 
apply  it  to  Mr.  Wirt.  How  old 
do  you  suppose  Mr.  Wirt  was  at 
that  timef  I  suppose  he  was 
about  thirty,  a  widower. 

Edmund  I,  Lee,  Was  present 
at  the  trial  of  Callender.  Judge 
Chase  informed  the  counsel  that 
he  could  not  continue  the  cause, 
but  that  if  they  would  fix  any 
time  when  they  supposed  &ey 
would  be  ready,  he  would  post- 
pone the  trial  until  that  time. 
He  observed  that  he  would  post- 
pone it  for  a  fortnight,  for  a 
month;  am  not  certain  but  h» 
added  that  he  would  postpone  it 
for  six  weeks. 
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John  A.  Chevalier.  Was  pre- 
Bent  at  the  trial  of  Callender. 
Did  not  hear  a  motion  made  by 
the  eonnsel  for  a  continuanee  of 
the  eanse  nor  an  offer  on  the 
part  of  the  eonrt  to  postpone  the 


Cross-examined,  Have  not 
been  much  in  the  habit  of  attend- 
ing courts  of  justice.  Did  not 
ol»erve  anything  nnusual  at  the 
triid  of  Callender. 

Robert  Gamble.  Was  present 
when  the  motion  'was  made  for  a 
continuance.  The  judge  ob- 
served that  the  cause  could  not 
be  continued,  but  that  he  would 
postpone  it  for  a  month  or  even 
six  weeks,  or  as  long  as  the  term 
would  admit.  Mr.  Basset  said 
that  he  had  seen  extracts  in  a 
newspaper  which  were  said  to  be 
taken  from  the  *Trospect  Be- 
fore Us/*  and  that  he  had 
formed  an  opinion  that  whoever 
was  the  author,  he  came  under 
the  sedition  law.  Judge  Chase 
asked  whether  he  had  made  up 
his  mind  on  the  charges  in  the 
indictment,  to  which  Mr.  Basset 
replied  that  he  had  not,  and  he 
was  directed  to  be  sworn  on  the 
jury.  Mr.  Basset  merely  sug- 
gested the  impressions  made  on 
his  mind  as  a  scruple  of  delicacy. 

Cross-examined,  Informed  the 
court  tiiat  I  had  not  '^formed 
and  delivered  an  opinion  upon 
the  charges  in  the  indictment,"  as 
I  had  never  seen  the  indictment 
nor  heard  it  read ;  had  never  seen 
the  Prospect.  The  court  direct- 
ed me  to  be  sworn. 

Philip  Gooch,  Was  present  at 
the  trial  of  Callender  in  Rich- 
mond. When  Mr.  Basset  sug- 
gested to  the  court  whether  he 
was  a  fit  person  to  serve  on  the 
jury,  the  court  decided  that  he 
must  not  only  have  formed,  but 


delivered  his  opinion  also,  and 
Judge  Chase  proceeded  to  give 
some  reasons  for  it,  but  at  the 
same  time  he  consulted  with  the 
associate  judge;  sat  near  them 
and  could  hear  their  conversa- 
tion. Basset  was  then  sworn  on 
the  jury.  The  counsel  for  the 
traverser  caUed  Colonel  John 
Taylor  as  a  witness.  After  he 
was  sworn  an  objection  was  made 
to  his  testimony  and  Judge  Chase 
declared  it  inadmissible.  He 
consulted  with  Judge  Oriffin, 
who  declared  himself  to  be  of  the 
same  opinion.  Judge  Chase  then 
observed  that  the  counsel  were 
men  of  talents  and  knew  the  evi- 
dence to  be  inadrnfissable,  and 
they  wished  to  alarm  the  people. 
He  then  turned  to  Mr.  Nelson 
and  said:  *1  wish  you  would 
suffer  the  evidence  to  go  to  the 
jury."  Mr.  Kelson  replied  that 
he  could  not.  Judge  Chase  asked 
him  a  second  time,  and  he  said 
he  wished  he  could,  but  that  it 
was  contrary  to  law.  Mr.  Wirt 
opened  the  case  on  the  part  of 
the  traverser,  and  said  something 
about  the  court's  prohibiting 
them.  Judge  Chase  interrupted 
him  and  told  him  that  he  must 
not  reflect  on  the  court,  and  he 
made  an  apology.  Mr.  Wirt  en- 
deavored to  show  the  jury  that 
the  sedition  law  was  unconstitu- 
tional, but  the  court  told  him 
that  he  had  no  right  to  argue 
that  question  before  the  jury.  Mr. 
Wirt  went  on  and  the  judge 
stopped  him.  Mr.  Wirt  said: 
*1  am  going  on."  Judge  Chase 
said:  ^o,  sir;  I  am  going  on," 
and  told  him  to  sit  down.  The 
judge  then  delivered  a  long  opin- 
ion, and  said  that  the  jury  were 
to  judge  of  the  law  as  well  as 
the  fact,  but  not  of  the  constitu- 
tionality of  the  law.     Mr.  Wirt 
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said  that  if  the  jury  had  a  right 
to  judge  of  the  law,  and  the  con- 
stitution was  the  supreme  law,  it 
followed  that  the  jury  had  a 
right  to  decide  on  the  constitu- 
tionality' of  the  law.  Judge 
Chase  replied  that  it  was  a  non 
sequitur,  and  made  a  how,  and 
Mr.  Wirt  sat  down.  This  pro- 
duced a  considerable  degree  of 
merriment  Mr.  Nicholas  then 
rose  and  spoke,  and  he  was  not 
interrupted  by  the  judge.  Mr. 
Hay  then  followed  and  was  in- 
terrupted two  or  three  times  by 
the  judge.  Mr.  Hay  then  folded 
up  his  papers  to  retire,  when 
Judge  Chase  said:  "Since  you 
are  so  captious,  go  on  and  say 
what  you  please;"  but  Mr.  Hay 
declined  going  on  and  retired 
from  the  bar.  Mr.  Wirt  ap- 
peared hurt  when  he  sat  down. 
Judge  Chase  told  them  that  they 
knew  the  law  to  be  contrary  to 
what  they  said.  I  thought  the 
expression  rude,  because  it  im- 
plied a  breach  of  duty.  Judge 
Orififtn  concurred  in  all  the  opin- 
ions delivered  by  Judge  Chase. 
Judge  Chase  told  Mr.  Wirt: 
"Please  sit  dowti,  sir.'* 

David  Rohertson.  At  the  trial 
of  Callender  I  came  into  court 
'when  Mr.  Hay  made  his  last  mo- 
tion for  a  continuance;  took 
down,  for  my  own  amusement, 
the  proceedings  in  short  hand; 
have  compared  the  short  hand 
notes  with  the  printed  statement. 

(Here  Mr.  Robertson  read  his 
statement,  which  was  substantial- 
ly as  set  out  in  the  report  of  the 
trial  of  Callender.  See  10  Am. 
St  Tr.) 

Cross-examined.  Have  prac- 
ticed law  for  more  than  sixteen 
years,  and  am  prosecutor  in  two 
districts.  Most  of  the  misde- 
meanors which  are  committed  in 


those  districts  are  assaults  and 
batteries.  The  first  process  is  a 
summons  and  upon  the  return  of 
that  if  the  party  does  not  ap- 
pear then  a  capias  issues.  Have 
known  cases  of  felony  tried  im- 
mediately after  the  presentment 
was  found,  but  not  only  think  it 
in  the  porwer,  but  think  it  the 
duty  of  the  court  to  issue  what 
process  they  conceive  to  be  most 
proper. 

February  18. 

WiOiam  MarshaU  (recalled). 
Have  never  known  the  circuit 
court  to  adjourn  longer  than 
from  day  to  day  but  once,  and 
that  was  from  a  Tuesday  to  the 
Saturday  following;  have  never 
known  an  instance  of  an  adjourn- 
ment taking  place  and  another 
court  being  held  in  tiie  inter- 
mediate time. 

To  Mr.  Harper,  Mr.  Nelson, 
the  attorney  at  the  time  Callen- 
der was  tried,  was  opposed  to 
the  then  administration.  There 
had  been  two  instances  of  indict- 
ment before  the  trial  of  Callen- 
der, one  before  Judge  Iredell  and 
the  other  before  Judge  WOsoa, 
and  they  both  decided  that  the 
court  would  assess  the  fine.  Am 
prosecutor  of  the  court  held  in 
Richmond;  recollect  a  capias 
once  to  have  issued;  but  the 
cause  was  not  tried  at  the  &rst 
term;  have  repeatedly  tried  cases 
of  misdemeanors  at  the  first 
term.  (Generally  when  a  motion 
was  made  for  a  continuance  I 
suffered  it  to  take  place;  but 
never  considered  it  as  a  matter  of 
right ;  recollect  an  instance  where 
a  motion  was  made  for  a  contin- 
uance, and  yet  the  case  tried  at 
the  first  term. 

James  Winchester.  It  has  been 
a  constant  practice  in  Maryland 
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ever  since  I  have  been  acquainted 
with  the  courts  for  them  to  ad- 
journ to  any  time  they  thought 
proper. 

William  Bchole.  As  to  the 
practice  for  the  circuit  courts  to 
adjourn,  recollect  the  subject  to 
have  been  discussed  when  Mr. 
Jay,  the  then  chief  justice,  pre- 
sided. Some  occasion  produced 
a  wish  for  an  adjournment.  The 
judges  called  me  up  to  the  bench 
and  requested  me  to  examine 
whether  they  had  the  power  to 
do  it  Examined  the  act  of  Con- 
gress, and  told  the  court  that  in 
my  opinion  they  had  a  right  to 
adjourn,  as  the  length  of  their 
session  was  not  limited  by  law, 
and  both  the  judges  were  of  the 
same  opinion. 

Edmund  7.  Lee.  I  have  prac- 
ticed law  in  Virginia  for  nine 
years ;  have  never  been  public 
prosecutor;  but  whenever  I  have 
been  engaged  in  a  criminal  case 
it  was  on  the  side  of  the  defend- 
ant. In  those  courts,  the  pro- 
cess in  cases  not  capital,  and 
where  the  party  is  not  proceeded 
against  by  way  of  indictment,  is 
to  issue  a  summons.  There  are 
some  offenses  which  are  tried 
solely  by  the  court  without  the 
intervention  of  a  jury,  such  as 
profane  swearing  and  Sabbath 
breaking.  When  the  Grand  Jury 
presents  an  offense  in  which  the 
fine  does  not  exceed  five  dollars, 
a  summons  issues.  There  are 
some  offenses  which  may  be 
prosecuted  in  the  district  courts, 
where  the  penalty  does  not  exceed 
twenty  dollars,  there  a  summons 
issues.  There  are  some  proceed- 
ed against  by  way  of  information 
and  there  a  summons  issues;  but 
in  the  courts  in  which  I  practice 
I  have  never  known  a  summons 
to  issue  for  the  party  to  appear 


and  answer  to  an  indictment  for 
any  offense.  The  practice  is, 
when  a  person  is  presented  for 
an  indictable  offense,  for  the  at- 
torney to  send  up  an  indictment 
and  upon  its  being  returned  a 
true  bill,  a  capias  is  ordered  to 
issue  upon  the  indictment.  The 
courts  have  imiversally  deter- 
mined that  under  the  words  of 
the  law,  "other  proper  process," 
they  had  the  power  to  award  a 
capias;  have  known  a  capias  to 
issue  in  the  first  instance  on  an 
indictment  for  an  assault  and 
battery.  A  capias  is  the  only 
mode  of  arrest  in  Virginia;  have 
never  known  any  other. 

CkLnning  Bedford.  Was  on 
the  bench  with  Judge  Chase  at 
Newcastle,  Delaware,  in  June, 
1800.  The  Grand  Jury  being 
charged  by  Judge  Chase,  re- 
tired. After  being  there  about 
half  an  hour  they  returned  into 
court,  and  being  asked  by  the 
clerk  whether  they  had  any  pre- 
sentment or  bills  of  indictment, 
they  answered  in  the  negative. 
The  court  called  upon  the  attor- 
ney to  know  whether  he  had  any 
business  to  lay  before  the  Grand 
Jury,  and  the  reply  was  that  he 
had  none.  The  Grand  Jury  then 
asked  to  be  discharged.  Judge 
Chase  observed  that  it  was  not 
usual  to  discharge  the  jury  so 
soon,  and  turning  round  imme- 
diatdytome,  he  said,  ''Mr.  Bed- 
ford, what  is  your  usual  practice 
here,  with  regard  to  discharging 
grand  juries."  I  replied  that  it 
depended  on  the  business  which 
they  had  to  do.  Judge  Chase 
then  addressed  himself  to  the 
Grand  jury  and  said :  ''But,  gen- 
tlemen, I  have  been  informed  that 
you  have  in  this  state  a  seditious 
printer  who  is  in  the  constant 
habit  of  abusing  the  government. 
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[is  name  is — but  perhaps  I  may 
do  injury  to  the  man  by  mention- 
ing his  name.  Have  you  ever 
attended  to  this  subject  f  The 
Grand  Jury  answered  that  they 
had  not.  Judge  Chase  observed 
that  it  was  their  duty  to  inquire 
as  he  had  given  them  the  sedition 
law  in  charge,  and  if  there  was 
any  truth  in  what  had  been  told 
him  it  was  their  duty  to  inquire 
into  it  He  further  observed, 
that  it  was  high  time  that  these 
seditious  printers  should  be  cor- 
rected, that  the  happiness,  honor 
and  prosperity  of  the  country  de- 
pended on  it.  He  then  asked  the 
attorney  whether  he  could  pro- 
cure a  file  of  the  printer's  papers. 
8ome  person  at  the  bar  observed 
that  he  could.  The  judge  then 
asked  Mr.  Read  whether  he 
would  look  over  the  file  and  see, 
by  the  next  morning  whether 
there  was  anything  in  them.  Mr. 
Read  replied  that  he  would. 
Judge  Chnse  then  told  the  Grand 
Jury  that  they  must  attend  the 
next  morning  at  ten  o'clock. 
They  complained  it  was  a  busy 
season,  but  the  judge  said  that 
the  business  about  which  he  had 
spoken  was  important  and  he 
could  not  discharge  them.  On 
our  way  to  our  lodgings,  I  ob- 
served to  Judge  Chase,  ''why  my 
friend,  I  believe  you  do  not  know 
where  you  are,  the  people  in  this 
place  are  not  well  pleased  with 
the  sedition  law.''  Judge  Chase 
replied,  '*my  dear  Bedford,  no 
matter  where  we  are  or  among 
whom  we  are,  we  must  do  our 
duty."  The  next  day  the  Grand 
Jury  reported  that  they  had  made 
no  presentment.  Judge  Chase 
asked  the  attorney  whether  he 
had  found  any  thing  in  the  file 
of  papers,  who  replied  that  he 
had  found  nothing  except  a  piece 


against  the  judge  himself.  Judge 
Chase  replied,  '^y  shoulders  are 
broad  enough  and  I  can  bear 
anything  against  myself,  but 
where  there  is  a  violation  of  the 
laws,  tiien  will  I  interfere  and 
have  the  offender  punished."  The 
Grand  Jury  were  discharged. 
The  manner  of  Judge  Chase  to 
the  attorney  was  the  usual  man- 
ner of  a  court  to  the  prosecutor. 

CroBS-eoMfnined,  Judge  Chase 
generally  expresses  himself  in  a 
warm  manner,  but  I  saw  nothing 
unusual  in  his  manner  on  that 
day.  Judge  Chase's  expressions 
were  very  much  in  these  terms, 
^'perhaps  I  am  going  too  far,  or 
I  may  do  the  man  an  injury,  have 
you  not  two  printers!"  Did  not 
hear  Judge  Chase  observe  when 
speaking  of  the  printer,  ''that  if 
report  did  not  belie  him  he  came 
under  the  sedition  law,"  nor  hear 
him  complain  that  while  he  could 
not  get  any  printer  indicted  in 
Delaware,  that  in  Virginia  he 
could  not  only  get  them  indicted 
but  convicted  and  punished; 
have  some  impression  on  my  mind 
of  hearing  Judge  Chase  observe 
in  a  public  company  that  it  was 
hard  he  could  not  get  a  single 
man  indicted  in  Delaware,  wMle 
he  could  in  every  other  place; 
but  this  observation  was  not  in 
the  language  of  complaint  nor 
was  it  made  to  me,  but  was  made 
by  Judge  Chase  in  a  public  and 
in  a  jocular  manner. 

Nicholas  Vandyke.  Attended 
the  circuit  court  held  at  New- 
castle on  the  27th  and  28th  of 
June,  18(K),  as  one  of  the  bar. 
(His  evidence  was  much  the  same 
as  that  of  the  other  witnesses.) 
Did  not  hear  anjrthing  about  a 
seditious  temper  which  had  mani- 
fested itself  in  Delaware.  The 
manner  of  Judge  Chase  in  speak- 
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ing  to  the  attorney  was  his  usual 
manner  which  is  earnest  and 
warm,  bat  there  was  nothing 
which  appeared  uncommon.   - 

Archibald  Hamilton.  Was 
present  at  the  circuit  court  held 
at  Newcastle,  in  June,  1800.  Did 
not  hear  anything  about  a  sedi- 
tious temper.  There  was  no  ex- 
pression of  that  kind  used;  was 
sitting  by  the  side  of  the  clerk, 
direcUy  under  Judge  Chase,  and 
nothing  of  that  kind  could  have 
been  said  without  my  hearing  it. 

Cross-examined,  There  was 
nothing  particular  in  the  judge's 
manner. 

John  HaU.  Was  in  the  cir- 
cuit court  at  Newcastle  in  June, 
1800.  Did  not  hear  Judge  Chase 
say  that  a  highly  seditious  tem- 
per had  manifested  itself  among 
a  certain  description  of  people 
in  Delaware. 

Samuel  P.  Moore.  Was  in 
court  at  Newcastle  in  June,  1800. 
Judge  Chase  asked  the  attorney 
whether  he  had  found  anything. 
Mr.  Read  then  laid  hold  of  a 
file  of  papers  and  observed  that 
there  was  a  publication  against 
'liis  honor."  The  judge  ob- 
served that  his  shoulders  were 
broad  enough  to  bear  all  their 
abuse,  and  that  he  only  com- 
plained of  their  abusing  the  gov- 
ernment. He  then  discharged  the 
Grand  Jury. 

Mr.  Harper.  Do  you  know 
any  circumstances  relative  to  the 
deposition  of  Mr.  Readf  I  pre- 
sume the  conversations  whidi  I 
have  heard  are  not  evidence,  but 
they  are  confidential  ones,  and  I 
hope  the  court  will  not  oblige  me 
to  reveal  them. 

Cross-examined.  Do  not  know 
anything  that  will  discredit  Mr. 
Bead. 

John  Montgomery.     This  pa- 


per is  the  publication  I  sent  to 
the  press.  It  is  in  the  American 
of  the  13th  of  June,  1803. 

Wiaiam  H.  Winder.  Was  in 
court  in  Baltimore,  in  May,  1803, 
when  a  charge  was  delivered  by 
Judge  Chase.  After  specifying 
the  laws  which  were  to  come  un- 
der the  notice  of  the  Grand  Jury, 
Judge  Chase  begged  leave  to  de- 
tain them,  while  he  made  some 
general  observations  on  the  state 
of  affairs.  He  began  with  some 
observations  on  the  nature  of  a 
republican  government,  and  also 
went  into  a  discussion  of  natural 
rights,  which  he  denied  to  be 
true,  and  said  that  liberty  con- 
sisted in  equal  protection  by  the 
laws.  He  then  animadverted 
on  the  repeid  of  the  judiciary 
system,  and  said  that  it  had  a 
tendency  to  subvert  the  inde- 
pendence of  the  judiciary.  He 
then  adverted  to  some  of  the 
state  laws — he  mentioned  the  law 
by  which  the  district  judges  of 
the  state  had  been  removed  from 
office,  and  observed  that  one  of 
the  strongest  objections  to  that 
law  was  the  motives  by  which  it 
had  been  enacted,  which  motives 
had  been  animadverted  on  in 
Congress  in  the  debate  on  the 
repeal  of  the  judiciary  system. 
He  then  made  some  allusion  to 
the  bill  for  the  repeal  of  the  gen- 
eral court  and  court  of  appeals 
of  the  state — ^he  said  he  saw  with 
regret,  the  sons  of  some  of  those 
men,  who  had  reared  the  fair 
fabric,  assisting  to  demolish  it — 
he  also  spoke  against  the  general 
suffrage  law;  believe  I  have  stat- 
ed my  ideas  of  the  charge  in  as 
strong  language  as  the  judge 
used.  I  have  never  seen  any  pub- 
lication of  the  charge  since  the 
first  came  out.  I  was,  after  be- 
ing summoned,  about  to  look  over 
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all  those  publications,  but  upon 
reflection    I    conceived    that    I 
should  be  better  able  to  give  my 
ideas  of  the  charge  without  read- 
ing any  of  thenii  because  they 
might  tend  to  mislead  me.    I  sat 
in  such  a  situation  that  I  could 
hear  the  whole  and  did  attend 
particularly  to  it.    The  court  was 
held  in  a  tavern,  and  the  mem- 
bers   of    the    bar    were    seated 
around  tables.     I  sat  about  the 
middle,  directly  facing  the  judge. 
I  think  the  judge  read  the  whole 
charge;  have  no  recollection  that 
he  read  a  whole  sentence  without 
looking  at  the  paper.     Did  not 
hear  anything  about  the  present 
administration  'Hbeing  weak  and 
relaxed,  and  not  acting  for  the 
public    good,    but    to    preserve 
themselves  in  unfairly  acquired 
power."     Immediately  after  the 
delivery  of  the  charge,  a  conver- 
sation took  place  at  the  bar  con- 
cerning it.    Some  gentlemen  com- 
plained  of  it   as   reflecting   on 
those  persons  who  were  engaged 
in  making  the  laws  which  had 
been    spoken    of   in    too    harsh 
terms,  and  the  general  impres- 
sion  on  my  mind  was,   that   I 
heard  nothing  which  could  give 
offense  to   any   person.     Judge 
Chase  did  not  mention  the  pre- 
sent administration  at  all;  spoke 
of  the  degeneracy  of  sons  as  a 
subject  of  regret. 

James  Winchester.  During 
the  charge  delivered  by  Judge 
Chase  at  Baltimore,  I  attended 
as  one  of  the  judges  of  the  court 
and  sat  on  the  left  of  Judge 
Chase,  and  the  Grand  Jury  were 
on  his  right  My  recollection  of 
the  charge  does  not  materially 
vary  from  Mr.  Winder's.  I  re- 
gretted that  this  political  charge 
should  have  been  delivered,  be- 
cause I  had  heard  so  much  said 


against  them,  and  was  very  atten- 
tive to  what  passed.  I  am  very 
confident  that  all  the  political  ob- 
servations made  were  relative  to 
state  regulations,  save  only  the 
incidental  mention  of  the  law  of 
the  United  States. 

The  present  administration  was 
not  mentioned;  am  sure  that  if 
anything  of  that  kind  had  faUen 
from  Judge  Chase,  it  would 
have  made  a  strong  impression 
on  my  mind.  Under  the  former 
administration,  he  recommended 
a  support  of  it;  since  the  change 
has  taken  place,  he  has  made  no 
allusion  to  the  administration, 
but  generally  recommended  a 
submission  to  the  laws,  and  sup- 
port of  the  government. 

It  is  not  the  practice  in  Mary- 
land for  counsel  to  address  the 
jury  on  the  law  in  criminal 
cases;  have  never  known  but  one 
instance  of  the  kind,  and  that 
was  a  cause  in  which  the  secre- 
tary of  the  navy  and  myself  were 
engaged  as  counsel.  In  that  case 
the  counsel  did  address  the  jury 
on  the  law,  and  a  verdict  was  ob- 
tained, contrary  to  both  law  and 
justice.  Have  never  seen  coun- 
sel address  the  jury  on  the  law 
after  the  opinion  of  the  court 
was  delivered. 

Cross-examined,  Have  never 
known  an  opinion  delivered  on  a 
point  of  law,  before  the  cause 
was  entered  into.  If  I  conceived 
the  opinion  of  the  court  to  be 
palpably  wrong,  I  suppose  I 
^ould  address  the  jury  on  the  law, 
but  if  the  case  was  doubtful,  I 
should  think  it  improper  for  the 
counsel  to  attempt  to  argue  the 
law  contrary  to  the  opinion  of 
the  court. 

February  19, 

Thomas  Chase,  This  paper,  ex- 
hibit No.  8,  is  in  my  baud  writ- 
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ing;  this  book  is  in  my  hand- 
writing  also.  I  copied  it  by  the 
direction  of  my  father  (Judge 
Chase)  from  the  words,  ''Before 
you  retire,  gentlemen,  to  your 
chamber/'  to  the  words  ''that 
their  fathers  erected/'  from  a 
paper  in  his  hand  writing,  into 
this  book,  before  the  session  of 
the  circuit  court  in  the  city  of 
Baltimore,  in  the  month  of  May, 
1803. 

Mr.  Harper,  This  book  con- 
tains the  whole  conclusion  of  the 
charge  delivered  by  Judge  Chase 
and  having  proved  the  book,  we 
shall  offer  it  in  evidence  to  this 
honorable  court. 

Philip  Moore.  Judge  Chase 
was  in  the  practice  of  delivering 
charges  from  a  book  like  that, 
which  was  in  the  hand  writing 
of  his  son,  Mr.  Thomas  Chase; 
am  clerk  of  the  circuit  court  of 
Maryland.  I  believe  the  judge 
read  the  whole  charge  from  a 
book;  did -not  hear  anything  said 
about  the  present  administration. 

Walter  Dorsey,  Was  in  court 
when  the  charge  was  delivered  by 
Judge  Chase  in  May,  1803.  Did 
not  hear  anything  said  concern- 
ing the  present  administration. 
My  attention  was  particularly  di- 
rected to  the  charge  on  account 
of  my  seeing  an  editor  present, 
and  expecting  that  the  charge 
would  be  the  subject  of  newspa- 
per animadversion.  I  have  not 
the  most  distant  recollection  of 
anything  of  that  kind  having  been 
said.  Whether  Judge  Chase  did 
recommend  it  to  the  Grand  Jury 
to  use  their  endeavors  to  pre- 
vent the  passage  of  the  law  for 
the  abolition  of  the  general  court 
or  whether  it  was  only  an  infer- 
ence, I  am  unable  to  say.  The 
whole  of  the  charge  appeared  to 
be  read  from  a  book. 


John  Purviance.  Was  present 
when  the  charge  was  delivered 
by  Judge  Chase  to  the  Grand 
Jury  at  Baltimore  in  May,  1803. 

I  have  no  recollection  of  any 
mention  being  made  of  the  ad- 
ministration, except  so  far  as 
they  might  be  connected  with  the 
repeal  of  the  judiciary  system; 
have  not  the  slightest  impression 
of  any  expressions  having  been 
used  reproachful  to  the  present 
administration.  After  the  charge 
was  delivered,  it  was  the  subject 
of  conversation.  I  then  observed 
that  I  disapproved  of  political 
charges;  but  that  the  sentiments 
contained  in  the  charge  were  un- 
exceptional; should  not  have  ex- 
pressed myself  in  this  manner 
had  the  judge's  charge  contained 
the  expressions  which  it  has  been 
said  to  have  contained.  Have 
always  noticed  that  Judge 
Chase  interrupted  counsel  very 
frequent,  and  I  have  always  at- 
tributed it  to  a  quickness  of  ap- 
prehension in  the  judge.  I 
have  remarked  with  deference  to 
the  judge  that  he  frequently 
wanted  patience,  and  would  often 
interrupt  counsel  when  he  con- 
ceived the  law  to  be  against  them, 
but  have  noticed  that  when  coun- 
sel have,  in  polite  terms,  insisted 
on  going  on,  that  he  always  heard 
them;  have  made  the  remark, 
that  Judge  Chase  has  always 
manifested  a  disposition  to  re- 
tract his  errors,  when  convinced 
of  them,  almost  unparalelled  in 
a  judge. 

Nicholas  Brice.  Was  present 
in  the  circuit  court  at  Baltimore, 
in  May,  1803.  Did  not  hear 
Judge  Chase  say  anything  about 
the  present  administration  being 
weak  and  relaxed.  Was  sitting 
near  Mr.  John  Stephen,  with 
whom  I  am  very  intimate,  al- 
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thoogb  we  differ  in  political  sen- 
timents; and  we  had  a  long  talk 
afterwards  concerning  the  charge, 
and  had  any  such  expressions 
been  nsed  in  the  charge,  I  am 
certain  it  would  have  been  men- 
tioned, bat  nothing  of  that  kind 
was  hinted  at. 

James  P.  Boyd.  Was  in 
court  when  the  charge  was  deliv- 
ered by  Judge  Chase  in  May, 
1803.  Did  not  hear  Judge  Chase 
say  that  the  present  administra- 
tion was  weak  and  relaxed  and 
not  seeking  the  happiness  of  the 
people,  but  to  preserve  them- 
selves in  unfairly  acquired  pow- 
er. Always  thought  political 
charges  wrong,  and  if  Judge 
Chase  had  reflected  on  the  ad- 
ministration, when  he  is  a  com- 
ponent part  of  it,  I  must  have 
recollected  any  expressions 
which  he  used. 

William  McMechen.  Was  in 
court  when  a  charge  was  deliv- 
ered by  Judge  Chase  at  May 
term,  1803;  have  not  th$  smallest 
recollection  of  hearing  the  ad- 
ministration mentioned.  After  the 
charge  was  delivered,  met  Mr. 
Montgomery;  asked  hun  what  he 
thought  of  the  charge,  he  replied 
that  ''for  this,  and  many  other 
offenses,  Judge  Chase  would  be 
impeached.''  This  caused  me  to 
pay  some  attention  to  what  had 
been  said.  Some  time  after  this 
I  met  with  a  publication  in  the 
Anti-Democrat,  which  was  said 
to  be  the  charge;  examined  it 
with  attention,  and  it  did  appear 
to  me  to  be  substantially  the 
same  which  I  had  heard.  That 
publication  did  not  contain  any- 
thing about  the  present  adminis- 
tration. 

WiUiam  J.  Oovane.  Was  in 
court  when  the  charge  was  de- 
livered by  Judge  Chase  in  May, 


1803.  Was  particularly  attentive 
and  I  think  he  read  the  whole 
time.  Nothing  was  said  about 
the  present  administration. 

John  CampheU.  Was  in 
court  in  May,  1803.  Was  fore- 
man of  the  jury;  recollect  the 
charge;  kept  my  eyes  on  the 
judge;  he  appeared  to  read  the 
whole  time  he  was  delivering  it; 
have  a  pretty  good  recollection 
of  the  latter  part  of  it  Nothing 
was  said  against  the  present  ad- 
ministration; think  I  would  have 
remembered  such  expressions 
had  they  been  used. 

William  Cranch,  Was  in  the 
circuit  court  of  Baltimore  when 
a  charge  was  delivered  by  Judge 
Chase;  was  not  more  than  fif- 
teen feet  from  Judge  Chase.  He 
held  a  book  in  his  hand,  and  ap- 
peared to  read  the  charge  from 
it.  He  often  raised  his  eyes,  but 
I  did  not  observe  that  he  repeat- 
ed more  than  part  of  a  sentence 
without  looking  at  the  book.  Did 
not  hear  any  expressions  abont 
the  present  administration. 

Thomas  Hall  (in  rebuttal). 
Heard  a  charge  delivered  by 
Judge  Chase  at  a  circuit  conrt 
in  Baltimore,  in  May,  1803;  can- 
not recollect  the  particular  lan- 
guage of  Judge  Chase,  as  I  paid 
but  little  attention  to  it  Can- 
not attempt  to  give  the  language 
of  Judge  Chase.  I  live  remote 
from  him  and  have  never  con- 
versed with  any  person  on  the 
subject  Think  he  spoke  con- 
cerning the  pr^nt  administra- 
tion, and  my  impressions  were 
that  he  intended  to  convey  the 
idea  that  the  administration  was 
weak  or  wicked. 

George  Hay  (recalled). 

Mr,  Randolph,  Did  you  en- 
deavor to  dissuade  the  late  mar- 
shal of  Virginia  from  the  execu- 
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tion  of  his  duty  when  in  pnrsuifc 
of  Callenderf  I  certainly  did  not 
— ^nor  did  Mr.  Randolph  intend 
to  convey  that  idea.  Two  rea- 
sons prevented  me;  the  one  with 
regard  to  my  own  character,  and 
the  other  was  that  I  entertained 
a  better  opinion  of  Mr.  Ran- 
dolph's integrity.  You  men- 
tioned an  opinion  to  him  that 
Callender  had  kept  out  of  the 
wayt  I  did  teU  him  that  I 
thought  he  would  be  unable  to 
take  him.  I  understood  that  Cal- 
lender had  gone  to  a  place  where 
the  marshal  would  not  have  ac- 
cess; told  him  Callender  would 
surrender  at  the  next  term;  was 
never  retained  as  counsel  for  Cal- 
lender; was  averse  to  arguing  the 
cause  before  Judge  Chase.  The 
impressions  made  on  my  mind 
from  hearing  of  his  conduct  in 
Hie  cases  of  Fries  and  Cooper 
were  tiiat  it  would  be  extremely 
unpleasant  for  me  to  appear  be- 
fore him. 

I  believe  that  several  of  the 
jury  lived  out  of  Richmond — 
my  opinion  is  that  they  were  all 
opposed  to  him  in  political  senti- 
ments; do  not  know  the  political 
sentiments  of  Colonel  John  Har- 
vie.  William  Rudford  was 
eaUed  a  very  moderate  man. 
Marks  Yandeval  has  been  xmi- 
f  ormly  regarded  as  a  republican, 
but  not  a  decided  ^ne;  never 
heard  of  a  bill  of  exceptions  be- 
ing taken  in  Virginia  in  a  crim- 
inal case. 

Cro88-examined,  The  point  I 
argued  in  the  case  of  Callender 
was  the  constitutionality  of  the 
sedition  law;  candidly  confess 
that  I  had  no  hopes  of  convinc- 
ing any  of  the  circuit  judges,  and 
I  had  but  faint  hopes  of  convinc- 
ing the  jury;  but  I  meant  to  have 
argued  it  to  the  public;  do  not 


think  I  stated  as  a  reason  to  the 
marshal  why  I  wished  Callender 
not  to  be  tried  that  term,  that  he 
could  not  be  defended,  and  if 
tried  at  the  next  term  there  would 
be  the  sooner  chance  for  a  pardon, 
but  if  'Mr.  Randolph  says  I  did, 
I  know  I  must  have  said  so. 

David  M.  Randolph,  Mr. 
Hay's  expressions  gave  me  to  un- 
derstand that  Callender  could  not 
be  defended  and  that  he  would 
surrender  at  the  next  term;  did 
believe  that  he  had  the  idea  of  a 
pardon  in  his  mind.  I  did  not, 
when  giving  testimony  before, 
mean  to  convey  the  idea  that  Mr. 
Hay  attempted  to  dissuade  me 
from  the  execution  of  my  duty. 

Philip  Norhome  Nicholas,  Rec- 
ollect the  case  which  came  up  to 
the  high  court  of  appeals  from 
Winchester  of  a  clerk  for  brib- 
ery. I  prosecuted  it  and  Mr. 
Hay  was  engaged  with  me. 
There  were  bills  of  exception  in 
the  record.  I  believe  tiiis  case 
was  subsequent  to  the  trial  of 
Callender. 

John  Montgomery.  When  I 
before  delivered  in  my  testimony 
I  said  it  would  not  be  in  my 
power  to  state  the  language  used 
by  Judge  Chase  in  his  charge. 
I  find  I  have  been  misunder- 
stood. I  do  not  pretend  to  say 
that  Judge  Chase  made  use  of 
the  word  ''administration,"  nor 
did  he  say  anything  about  Mr. 
Jefferson's  administration;  but 
he  did  say,  that  the  government 
(or  the  administration)  was 
weak  and  relaxed,  and  that  their 
acts  did  not  flow  from  a  wish  to 
promote  the  general  welfare,  but 
to  keep  themselves  in  unfairly 
acquired  power.  These  were  my 
impressions  at  the  time  of  the 
charge,  and  they  are  so  now. 

Mr,  Nicholson.    At  the  close  of 
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the  charge  did  Jadge  Chase  give 
to  the  jury  an  express  charge 
to  prevent  the  enaction  of  the  law 
for  the  abolition  of  the  general 
conrt,  or  was  it  an  inference?  It 
was  in  express  words,  not  an  in- 
ference. I  will  state  further  that 
I  never  had  a  conversation  with 
any  gentleman  who   heard  the 


charge,  but  who  coincided  in 
opinion  with  me  as  to  the  latter 
part  A  few  days  after  the 
charge  was  published  by  Judge 
Chase,  I  had  a  conversation  with 
his  son,  Mr.  Samuel  Chase,  in 
Mr.  Evans'  tavern,  and  I  then 
told  him  the  latter  part  of  the 
charge  had  been  omitted. 


Mr,  Harper  presented  the  following  request  from  Judge  Chase: 
Mr.  President.  The  state  of  my  health  will  not  permit  me  to 
remain  any  longer  at  this  bar.  It  is  with  great  regret  I  depart  be- 
fore I  hear  the  judgment  of  this  honorable  court.  If  permitted  to 
retire,  I  shall  leave  this  honorable  court  with  an  unlimited  confi- 
dence in  its  justice;  and  I  beg  leave  to  present  my  thanks  to  them 
for  their  patience  and  indulgence  in  the  long  and  tedious  examina- 
tion of  the  witnesses.  Whatever  may  be  the  ultimate  decision  of 
this  honorable  court,  I  console  myself  with  the  reflection  that  it  will 
be  the  result  of  mature  deliberation  on  the  legal  testimony  in  the 
case,  and  will  emanate  from  those  principles,  which  ought  to  govern 
the  highest  tribunal  of  justice  in  the  United  States. 

The  Vice-President  said  the  rules  of  the  court  did  not  require  the 
personal  presence  of  Judge  Chase,  and  that  there  was  no  objection 
to  his  withdrawing. 


February  20. 
PhiUp  Stewart,  Was  a  mem- 
ber of  the  Grand  Jury  at  Bal- 
timore in  May,  1803 ;  have  a  very 
imperfect  recollection  of  the 
charge;  did  not  feel  well  pleased 
with  a  part  of  the  charge;  felt 
hurt  at.  some  expressions  which 
were  used  in  allusion  to  the  suf- 


frage law,  as  I  had  been  a  mem- 
ber of  the  legislature  at  the  time 
the  law  passed,  and  voted  for  it ; 
he  used  the  word  "degeneracy;" 
there  was  also  a  recommendation 
to  the  Grand  Jury  to  use  their 
influence  to  prevent  the  passage 
of  a  law  for  the  abolition  of  the 
general  court. 


THE  SPEECHES  FOR  THE  PROSECUTION. 

ICB.   EABLT   FOB  THE   PROSECUTION. 

February  20, 

Mr.  Early.  Mr.  President:  An  officer  who  has  been  intrusted  by 
his  country  to  administer  to  the  people  a  portion  of  the  justice  on 
this  side  of  the  grave,  stands  charged  with  disregarding  the  sacred 
obligations  of  the  constitution,  and  of  staining  the  pure  ermine  of 
justice,  by  political  party  spirit.  The  charges  he  la  now  to  answer 
have  passed  in  review  before  the  people,  and  fixed  a  foul  stigma  on 
the  Ajnerican  character.  To  this  honorable  court  the  people  through 
the  medium  of  their  representatives,  have  applied  for  a  vindication 
of  their  rights,  and  dragged  the  guilty.     The  first  article  charges 
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the  respondent  with  a  conduct  which  strikes  at  the  root  of  one  of  the 
most  important  privileges  of  a  free  people.  I  mean  the  right  of 
trial  by  jury.  It  is  not  my  intention  to  deny  the  right  of  judges  to 
deUver  Uieir  opinion  on  the  law  to  the  jury,  but  it  is  the  most 
delicate  power  which  they  possess,  and  ought  to  be  exercised  with 
caution.  By  the  constitution  of  the  United  States,  the  accused  is 
to  enjoy  the  right  of  a  trial  by  an  impartial  jury.  We  charge  the 
defendant  with  having  deprived  John  Fries  of  the  right  of  having 
Ms  case  determined  by  an  impartial  jury.  For  the  respondent  did 
deliver  an  extrajudicial  opinion,  and  made  certain  declarations  to 
influence  the  minds  of  the  jury  against  the  case  of  Fries. 

In  the  first  trial  of  Fries,  Judge  Iredell  set  an  example,  which 
Judge  Chase  ought  to  have  followed;  but  disregarding  all  prece« 
dents,  and  setting  at  naught  all  examples;  the  respondent  first  de- 
termined the  law,  and  then  prohibits  the  counsel  from  arguing  it 
to  the  jury.  Of  what  avail  is  the  right  of  the  accused  to  be  heard 
by  counsel  when  his  counsel  are  prohibited  from  arguing  the  law 
on  which  his  defense  entirely  rests  f  Of  what  avail  is  it,  that  the 
jury  are  invested  with  the  right  of  deciding  the  law  as  well  as  the 
fact,  if  they  are  to  be  prohibited  from  hearing  arguments  as  to  the 
law.  The  right  of  the  jury  to  decide  the  law  in  criminal  cases  is 
as  much  acknowledged  as  their  right  to  decide  on  the  facts,  and  the 
court  have  as  much  power  to  abridge  their  rights  in  one  case  as  in 
the  other;  and  the  accused  has  as  much  right  to  be  heard  by  counsel 
on  the  law  as  he  has  on  the  facts. 

Was  the  crime  which  was  committed  by  the  respondent  the  greater 
because  the  opinion  was  reduced  to  writing?  It  was  not.  The 
forming  and  delivering  the  opinion,  in  the  presence  of  the  jury, 
tending  to  influence  their  decision,  was  the  gtult  of  the  offense,  and 
the  evil  was  completed  by  the  application  of  the  law  to  the  partic- 
ular case,  and  the  counsel  were  left  to  the  miserable  hope  of  con- 
vincing the  judge  that  he  was  wrong.  If  then  I  were  asked,  as  the 
eonnsd  were,  whether  if  an  error  had  been  committed,  it  should 
not  be  suffered  to  be  corrected,  I  would  answer,  that  it  was  an  of- 
fense that  admitted  of  no  atonement.  The  evil  was  complete,  and 
repentance  came  too  late.  As  well  might  a  man  who  had  "inflicted 
a  mortal  wound,  attempt  to  repent  (when  he  found  the  person 
^ying)  under  fear  of  being  punished.  The  sin  committed  by  the 
respondent  was  of  such  a  nature,  that  it  admitted  of  no  repentance. 
They  were  permitted  to  read  cases  that  were  law,  but  not  cases  that 
were  not  law.  This  is  Mr.  Rawle's  testimony,  that  conunon  law 
cases  and  decisions  under  the  statute  of  Edward  the  Third,  before 
the  revolution  in  England,  should  not  be  read  to  the  jury;  for  it 
will  be  recollected  that  the  cases  mentioned  by  the  judge  as  im- 
proper to  be  read,  were  decisions  after  the  statute  of  Edward  the 
Third,  and  were  made  in  the  reign  of  Edward  the  Fourth.  I  ask 
the  court  to  look  at  the  consequences  of  this  doctrine.  The  counsel 
were  permitted  to  argue  the  law,  but  not  to  read  cases  that  were 
not  law.  Who  was  to  determine  whether  the  cases  were  or  were 
not  lawf     The  judge  himself,  and  the  right  of  the  jury,  was  as 
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mncli  impaired  as  if  the  couDBel  had  been  prohibited  altogether  from 
aruging  the  law. 

The  second,  third  and  fourth  articles,  charge  a  conduct  in  the 
respondent,  "which  forms  many  gromids  of  accusation.  It  is  true 
that  in  this  instance,  no  person's  life  was  at  stake,  bat  other  priv- 
ileges were  violated  which  are  equally  sacred.  In  casting  our  eyes 
over  this  transaction,  we  are  struck  with  a  feature  not  usual  in 
the  history  of  judicial  proceedings.  We  find  the  respondent  pro- 
ceeding with  a  determination  to  convict.  We  find  him  endeavoring 
to  bring  shame  upon  the  counsel  who  appeared  for  Callender.  We 
are  met  in  the  outset  of  this  case  by  the  respondent,  with  a  long 
train  of  reasoning,  but  it  appears  to  be  the  reasoning  of  a  man  con- 
scious of  impropriety.  The  test  which  was  adopted  to  try  whether 
the  jurors  were  impartial,  and  the  manner  in  which  the  judge  acted, 
cannot  be  accounted  for  on  any  other  principle,  than  an  intention 
to  convict.  Upon  what  other  ground  can  we  account  for  the  jurors 
being  asked,  whether  they  had  formed  an  opinion  upon  what  they 
had  never  seen;  and  although  every  juror  might  have  an  opinion 
which  insured  the  conviction  of  Callender,  yet  they  were  obliged  to 
answer  the  question  in  the  negative,  which  was  put  to  them  by  the 
respondent  Partiality  or  prejudice  need  not  be  in  the  case  then 
for  trial,  in  order  to  prevent  a  person  from  serving  on  the  jury. 
By  way  of  illustration  I  will  put  a  case  of  a  man  who  is  tried  for 
murder.  Suppose  there  is  a  dispute  as  to  the  fact  of  killing,  wheth- 
er it  amounted  to  murder  or  not,  and  a  juror  speaking  in  relation 
to  the  killing,  express  an  opinion  that  such  a  killing  was  murder. 
I  ask  whether  such  a  declaration  would  not  be  a  disqualification, 
certainly  it  would.  The  present  case  is  equally  as  strong.  Although 
Mr.  Basset  did  not  declare  that  Callender  was  guilty,  yet  he  did 
say  so  in  fact,  for  he  declared  that  he  had  formed  an  '^unequivocal 
opinion,''  '%at  the  author  of  'The  Prospect  Before  Us,'  came  under 
the  sedition  law."  And  it  was  well  known  that  it  was  for  the  pub- 
lication of  that  book,  that  Callender  was  indicted. 

We  are  next  to  examine  a  part  of  it,  in  which  human  invention 
may  be  tortured  in  vain  for  palliation,  this  is  the  rejection  of  Col- 
onel Taylor's  evidence.  The  charge  in  the  indictment  which  he  was 
called  to  give  evidence  on,  must  have  constituted  distinct  offenses, 
but  one  charge  might  have  consisted  of  several  facts.  We  have  two 
views  of  this  subject,  the  one  to  be  found  in  the  testimony  the 
other  in  the^  answer.  We  learn  from  the  testimony,  that  the  re- 
spondent rejected  the  evidence  of  Colonel  Taylor  because  it  did 
not  go  to  prove  the  truth  of  the  whole  charge.  I  take  it  that  the 
charge  which  Colonel  Taylor  was  to  prove,  was  a  distinct  offense, 
and  that  his  evidence  ought  not  to  have  been  rejected  on  the  ground 
assigned  by  the  respondent  In  a  case  of  murder,  the  defense  may 
depend  on  many  things.  Was  it  ever  heard  of  before,  that  a  wit- 
ness was  rejected  because  he  was  unable  to  prove  the  whole  of  the 
defense?    I  believe  not 

The  fourth  article  accuses  the  respondent  of  partiality.  The  con- 
stitution provides  that  the  accused  shall  have  compulsory  process 
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to  eompel  the  attendanee  of  liis  intneBses,  of  no  avail  is  this  priv- 
ilege unless  time  is  allowed  for  the  witnesses  to  attend.  Of  what 
avail  is  it  to  say,  that  proeess  shall  issue  to  eompel  the  attendanee 
of  witnesses,  when  the  party  is  foreed  to  trial  before  the  proeess 
can  be  returned  f  This  is  worse  than  mockery,  it  is  high  treason 
against  the  majesty  of  the  eonstitntion.  CaUender  was  indieted, 
tried,  eonvieted  and  pnnished  whilst  his  witnesses  were  absenL 
Shall  we  be  asked  for  proofs  of  eormpt  intent  in  the  respondent? 
It  is  on  all  hands  admitted,  that  he  yidds  to  none  in  l^al  learning 
and  abilities,  and  is  poss^sed  of  talents,  which  might  adorn  the 
tribunals  of  any  eountry.  Then  I  ask,  whether  on  a  question  so 
simple,  he  could  have  erred  without  intention?  I  answer,  no  sir. 
Can  it  be  supposed  that  every  thing  was  done  to  stifle  the  defense 
of  the  accused,  and  yet  the  judge  be  free  from  corrupt  intention. 
Let  gentlemen  look  at  the  testimony  and  they  will  find  damning 
proofs  of  an  intention  in  the  respondent,  to  oppress,  and  produce 
the  conviction  of  Callender. 

The  fifth  and  sixth  articles,  are  founded  on  grounds  so  simple, 
that  I  will  not  take  up  the  time  of  the  court  in  discussing  them,  but 
will  proceed  to  the  seventh.  This  article  charges  a  conduct  in  the 
respondent,  than  which,  nothing  could  tend  more  to  tarnish  his 
official  character.  The  constitution  and  laws  of  the  United  States, 
have  intended  that  all  judges  should  be  impartial  dispensers  of  jus- 
tice. In  erimnal  cases,  it  was  intended  that  they  should  stand  aloof 
from  prejudice,  but  Judge  Chase  in  this  transaction,  became  a 
hunter  after  accusation.  Disregarding  his  high  judicial  station,  he 
becomes  the  procurer  of  prosecution.  Surely  his  thrist  for  pun- 
ishment must  have  been  great,  when  he  could  not  await  the  tardy 
movements  of  the  public  prosecutor  and  of  the  grand  jury.  If, 
Mr.  President,  our  judges  are  to  turn  informers,  and  seek  after 
prosecution,  then  must  this  country  become  the  nursery  of  oppres- 
sion. I  shall  not  make  many  observations  on  the  eighth  article. 
I  consider  it  of  peculiar  importance  as  it  exhibits  the  general  spirit 
of  the  respondent.  It  places  the  respondent  in  a  grand  situation. 
We  have  heretofore  seen  his  power  only  extended  to  individuals, 
but  on  this  occasion,  we  behold  his  gigantic  genius  raising  him  to 
a  surprising  height,  and  whole  governments  subject  to  his  wrath. 
Both  of  the  acts  of  the  State  of  Maryland  and  of  the  United  States, 
are  exposed  to  the  whip  and  the  rack.  There  is  no  truth  more 
sacred,  than  the  language  of  the  eighth  article,  that  'Srithout  public 
harmony  there  can  be  no  public  happiness.''  What  language  can 
describe  the  conduct  of  a  judge  who  attempts  to  destroy  tibe  respect 
which  the  people  entertain  for  the  acts  of  both  the  state^  and  gen- 
eral governments.  It  was  not  sufficient  that  a  person  sitting  in  the 
judgment  seat  of  the  nation,  converted  it  into  a  forum  to  pronounce 
philippics  against  the  state  in  which  he  sat  as  judge;  but  the  Con- 
gress of  the  United  States  must  be  held  up  to  view  as  the  sacri- 
legious violators  of  the  constitution  of  their  country.  ^  Mr.  Prwi- 
dent,  I  have  done,  and  in  conclusion,  will  observe,  that  in  my  opin- 
ion, we  have  established  against  the  respondent,  a  volume  of  guilt, 


298  X/.    AMERICAN  STATE  TRIALS. 


every  page  of  which  calls  aloud  for  vengeance.  I  shall  leave  the 
cause  of  the  respondent,  in  hands  where  there  will  be  a  different 
measure  of  justice  than  he  is  wont  to  mete  to  othezs,  and  where  it 
will  be  adnunistered  without  respect  to  persons. 

liB.  CAMPBELL  FOB  THE  PBOSECUTION. 

Mr,  CampheU,  Mr.  President,  and  Gentlemen  of  the  Senate: 
It  has  been  the  exertion  of  all  governments  who  regard  the  liber- 
ties of  the  people  to  guard  against  the  abuse  of  power  by  calling 
on  those  to  whom  it  is  entrusted,  to  give  an  account  of  the  manner 
in  which  they  have  executed  their  trust.  For  this  purpose  the  trial 
by  impeachment  was  early  resorted  to  in  England.  More  than  five 
hundred  years  ago,  the  representatives  of  the  people  in  that  nation, 
called  upon  the  highest  officers  to  account  for  their  conduct,  and  to 
be  punished  for  a  violation  of  the  law.  The  trial  by  impeachment 
is  a  peculiar  favor  to  the  accused,  because  the  highest  tribunal  in 
the  nation  cannot  be  influenced,  and  party  spirit  will  always  be 
laid  aside.  In  the  view  which  I  shall  take  of  this  subject,  it  \vill  be 
proper  first  to  notice  the  provisions  relative  to  impeachment,  and 
to  show  how  far  they  apply  to  the  present  accusation.  In  the  con- 
stitution of  the  United  States  it  is  said,  ''that  the  Senate  shall  have 
the  sole  power  of  trying  all  impeachments.''  Here  let  me  observe, 
that  the  wisdom  of  the  framers  of  the  constitution  is  plain  discov- 
ered in  this  section.  The  highest  and  most  enlightened  tribunal  in 
the  nation,  is  charged  with  the  protection  of  the  people,  and  to  pro- 
tect against  those  whom  they  themselves  had  elevated  to  power,  and 
of  whom  they  had  once  entertained  so  favorable  an  opinion.  No 
inferior  tribunal  is  allowed  to  try  an  officer  of  the  government,  and 
judges  are  placed  out  of  the  reach  of  suspicion.  But  the  ''judg- 
ment in  cases  of  impeachment  cannot  extend  farther  than  a  removal 
from  office,  and  a  disqualification  to  hold  an  office  of  honor,  trust 
or  profit,  under  the  United  States."  Here  the  constitution  makes 
an  evident  distinction  between  such  crimes  as  are  punishable  by 
impeachment,  and  those  punishable  by  indictment  So  far  as  the 
offense  of  the  officer  is  injurious  to  society,  and  calculated  to  en- 
danger the  lives  and  liberties  of  the  people,  so  far  is  he  impeach- 
able before  this  tribunal,  and  not  elsewhere.  But  where  an  indict- 
ment will  lie  for  the  offense,  there  an  impeachment  will  not.  An 
impeachment  is  a  kind  of  inquest,  to  examine  in  what  manner  the 
officers  have  discharged  their  duty.  It  is  not  therefore  necessary 
that  the  offense  should  be  an  indictable  one,  to  render  it  a  subject 
of  impeachment,  but  that  the  officer  has  abused  the  trust  reposed 
in  him  and  endangered  the  liberties  of  the  people.  The  mode  of 
proceeding  in  the  eases  of  impeachment  and  indictment  clearly 
shows  the  distinction  between  them.  In  the  former  no  process  is- 
sued to  take  the  party  into  custody,  but  merely  a  summons  for  him 
to  appear  at  the  bar  of  this  court,  to  answer  the  charges.  This 
plainly  evinces,  that  it  is  not  considered  a  criminal  accusation.  In 
cases  in  courts  of  ordinary  jurisdiction,  the  personal  attendance  of 
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the  party  accused  is  necessary,  but  in  this  case  it  is  not.  Either 
there  must  be  a  distinction  between  the  offenses,  or  this  monstrous 
absurdity  is  involved;  that  a  man  may  be  punished  twice  for  thd 
same  offense,  first  by  impeachment  and  then  by  indictment.  It  must  I 
think  appear  evident  to  every  gentleman  who  hears  me,  that  the  dis- 
tinction does  exist  between  impeachable  and  indictable  offenses;  and 
that  when  the  constitution  declares  that  the  officer  may  be  proceeded 
against  by  indictment,  it  must  mean  in  offenses  not  impeachable. 
And  that  an  impeachment  lies  for  an  abuse  of  the  power  entrusted 
to  an  officer,  and  done  in  his  official  capacity,  and  punishable  by  this 
tribunal;  and  an  indictment  lies  for  something  not  done  in  his 
official  capacity,  and  to  be  tried  in  a  court  of  ordinary  jurisdiction. 

The  fifth  and  sixth  articles  I  shall  leave  to  those  of  my  colleagues 
who  are  better  acquainted  with  the  subject  than  I  am.  The  two 
last  articles  shall  be  relied  upon  by  me  to  show  the  motives  of  the 
judge.  In  examining  the  first  article  I  rely  on  the  following  posi- 
tions: that  Fries  was  entitled  to  the  benefit  of  his  counsels  being 
heard  on  the  law  as  well  as  the  fact,  without  being  subject  to  the 
restrictions  imposed  on  them  by  the  judge.  That  the  judge  by 
delivering  his  opinion,  did  virtually  prevent  the  counsel  from  argu- 
ing the  case.  And  that  he  did  impose  restrictions  unknown  before, 
and  then  that  those  actions  could  only  spring  from  corrupt  motives, 
and  a  disposition  in  Judge  Chase  to  oppress  all  those  who  came  be- 
fore him  for  trial  who  differed  in  political  opinions  with  him. 

The  constitution  provides  'Hhat  the  accused  shall  have  the 
benefit  of  counsel  for  his  defense.''  Of  what  benefit  will  counsel  be 
when  an  opinion  is  delivered  before  they  are  heard.  Of  what  bene- 
fit can  counsel  be  when  they  are  to  be  subject  to  the  arbitrary  rules 
of  the  court  f  The  judge  by  delivering  an  opinion,  did  virtually 
prevent  the  counsel  £rom  arguing  the  case.  We  do  not  charge  that 
the  opinion  was  erroneous,  but  that  the  judge  decided  without  hear- 
ing counsel,  and  prevented  the  counsel  from  being  heard,  thereby 
depriving  the  prisoner  of  his  constitutional  right. 

My  third  position  is  'Hhat  the  judge  did  impose  arbitrary  restric- 
tions on  the  counsel  for  Fries."  This  position  is  clearly  established 
by  the  testimony  of  Mr.  Lewis  and  Mr.  Dallas.  Mr.  Lewis  declared 
in  his  evidence,  that  Judge  Chase  said,  ''that  in  a  former  trial,  great 
waste  of  time  had  taken  plaee  in  reading  common  law  authorities 
and  decisions  under  the  statutes  of  England,  before  their  revolution, 
and  also  the  statutes  of  the  United  States,  and  that  it  should  not 
take  place  again."  The  Judge  states  that  he  presumes  that  com- 
mon law  authorities  could  not  throw  any  light  on  the  law  of  trea- 
son. But  Mr.  Lewis  states,  that  the  object  they  had  in  view  was 
not  to  show  that  the  courts  of  the  United  States  were  bound  by 
those  decisions,  but  to  show  that  the  courts  in  England  had  since 
the  revolution  considered  themselves  bound  by  the  decisions  before 
the  revolution,  and  that  as  the  attorney  for  the  United  States  was 
suffered  to  read  the  decisions  of  the  courts  since  the  revolution,  they 
wished  to  show  to  what  an  extent  constructive  treason  had  been 
carried  before  the  revolution,  and  that  those  decisions  had  influ- 
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ence  on  the  jdnges  "who  made  decisions  after  tbe  revolution,  and  that 
therefore  none  of  the  decisions  in  England  with  regard  to  treason, 
were  binding  on  the  courts  of  the  United  States.  This  was  an  ob- 
ject of  importance;  but  the  counsel  were  deprived  of  this  right,  and 
they  were  also  told  that  they  must  not  cite  the  statutes  of  the  United 
States,  althought  some  of  the  witnesses  have  denied  this,  yet  Mr. 
Lewis,  states  positively,  that  this  was  done.  Is  it  then  considered 
to  be  the  usages  of  our  courts,  that  the  statutes  of  Congress  are  not 
to  be  read  in  the  courts,  in  order  to  show  that  what  was  charged 
to  be  treason,  was  only  sedition.  This  was  a  direct  violation  of  the 
right  of  the  prisoner  and  of  the  counsel.  I  beg  leave  to  lay  down 
as  a  rule,  that  when  a  man  violates  the  laws  of  his  country,  improp- 
er motives  must  be  presumed,  and  it  rests  on  him  to  show  the  purity 
of  motives  either  by  evidence  or  by  circumstances.  The  Judge  says, 
that  if  he  were  mistaken  in  the  law,  he  could  not  be  considered  as 
liable  to  punishment.  Sir,  ignorance  of  the  law  cannot  be  offered  as 
a  justification.  The  known  talents  of  the  respondent  precludes  the 
idea  that  he  acted  from  ignorance.  But  it  is  insisted  that  the  Judge 
on  the  next  day  withdrew  the  opinion  which  he  gave  on  the  fint 
day,  and  gave  full  liberty  to  the  counsel  to  proceed  with  the  defense. 
This  permission  came  too  late;  the  act  was  completed,  the  opinion 
had  been  delivered,  and  the  impressions  made  on  the  minds  of  the 
jury;  and  the  withdrawing  of  the  opinion  answered  no  good  pur- 
pose. As  well  might  the  judge  say  after  having  scattered  fire  brands 
over  the  country,  that  he  ought  to  be  forgiven,  because  he  had 
withdrawn  the  instrument  that  first  caused  the  conflagration. 

The  Judge  in  his  answer  says,  that  he  cannot  be  impeached  un- 
less the  offense  be  an  indictable  one.  I  will  refer  to  the  exposition 
which  I  attempted  to  give  before  in  order  to  show  that  this  is  not 
correct,  and  in  order  to  show  that  they  are  separate  and  distinct 
offenses.  In  2nd  Bacon's  abridgment,  and  Jacob's  Law  Dictionary, 
it  will  be  found  that  the  defense  of  the  Judge  is  not  tenable. 

Febntary  21. 

Mr.  Campbell.  I  will  now  proceed  to  examine  the  second  part 
of  the  accusation,  wiiich  relates  to  the  conduct  of  the  Judge  at  the 
trial  of  Callender.  In  order  to  find  out  the  motives  of  the  Judge, 
let  us  advert  to  his  conversations  previous  to  the  trial.  The  in- 
tended prosecution  was  first  talked  of  at  Annapolis.  There  the 
Judge  is  found  with  the  book  in  his  possession,  and  declaring  that 
he  would  punish  Callender  if  there  was  an  honest  jury  in  the  State 
of  Virginia.  In  the  stage  on  his  way  to  Richmond,  we  find  the 
Judge  denouncing  the  defendant.  After  the  indictment  was  found, 
the  panel  of  the  jury  is  presented  to  him;  he  inquires  whether  there 
are  any  creatures  called  Democrats  on  it,  and  orders  them  to  be 
struck  off.  I  will  now  examine  refusal  to  continue  the  case.  Cal- 
lender, the  defendant,  filed  an  affidavit,  stating  the  absence  of  ma- 
terial witnesses.  I  will  take  the  liberty  of  citing  a  short  case  on 
the  subject  of  continuance.  It  is  from  Foster's  Crown  Law,  p.  2, 
where  a  special  commission  had  issued  to  the  court  to  try  persons 
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charged  with  tha  crime  of  high  treason,  and  upon  an  affidavit  made 
that  there  were  aheent  witnesses  who  were  material,  the  court 
granted  sufficient  time  for  their  appearance.  From  this  case  it  will 
appear,  that  in  England  an  affidavit  similar  to  the  one  filed  in  the 
case  of  Callender  is  deemed  sufficient  to  continue  the  cause.  But 
the  affidavit  of  Callender  was  stronger  than  the  one  reported  in 
Foster.  Judge  Chase  must  therefore  have  acted  contrary  to  the 
laws  and  known  usages  of  our  country.  But  the  Judge  in  his  an- 
swer says  the  affidavit  was  not  sufficient,  inasmuch  as  it  did  not 
state  that  the  witnesses  could  prove  the  truth  of  all  the  charges. 
Can  any  principle  of  law  justify  the  position,  that  the  defendant, 
before  he  can  entitle  himsdf  to  a  continuance,  must  prove  to  the 
Judge,  what  he  expected  to  prove  to  the  juryf  The  refusal  to  con- 
tinue the  case,  is  to  my  mind,  an  evidence  of  the  spirit  by  which 
the  Judge  was  actuated  during  the  whole  trial,  which  was  to  con- 
vict Callender;  and  he  was  determined  to  bear  down  all  opposition 
to  this  favorite  object. 

The  second  article  of  impeachment  relates  to  the  conduct  of  the 
Judge  in  overruling  the  objection  of  Mr.  Basset,  the  juror.  I  shall 
endeavor  to  show  that  Basset  was  an  illegal  juror  on  two  grounds: 
first  because  he  had  made  up  an  opinion  and  was  not  indifferent, 
and  secondly,  that  according  to  the  question  propounded  by  the 
Judge  himself,  Mr.  Basset  ought  not  to  have  been  sworn  on  the 
jury.  The  evidence  of  Mr.  Basset  was  that  he  had  seen  extracts 
which  were  said  to  be  taken  from  the  'Trospect  Before  Us,"  and 
had  formed  an  unequivocal  opinion  that  they  came  under  the  sedi- 
tion law.  Basset  clearly  knew  that  the  indictment  against  Callender 
was  founded  on  the  book  called  the  ''Prospect  Before  Us,"  and  he 
therefore  had  formed  an  opinion  against  Callender,  and  did  not 
stand  indifferent.  The  reason  assigned  by  the  Judge  for  overruling 
the  objection  of  Mr.  Basset  was,  that  he  had  not  formed  and  deliv- 
ered an  opinion  upon  the  charges  in  the  indictment.  Once  establish 
this  doctrine,  and  (as  the  respondent  did)  refuse  to  suffer  the  in- 
dictment to  be  read  to  the  jurors,  and  no  juror  can  be  disqualified. 
The  Judge  says,  that  all  men  had  made  up  their  opinions  against 
such  notorious  offenders  as  Callender,  and  that  had  not  the  objec- 
tions of  Mr.  Basset  been  overruled,  that  it  would  have  been  impossi- 
ble to  have  obtained  a  jury.  But,  sir,  there  is  a  better  reason, 
which  can  be  offered  for  the  conduct  of  the  respondent.  He  had 
determined  that  Callender  should  be  convicted,  and  knowing  the 
character  and  politics  of  Mr.  Basset,  he  did  not  wish  that  he  should 
be  excused,  and  therefore  overruled  his  objections. 
^  The  next  article,  relates  to  the  rejection  of  Colonel  Taylor's  tes- 
timony. I  admit  that  a  court  can  control  improper  questions,  but 
they  have  no  right  to  decide  whether  it  will  prove  the  whole  of  the 
ehurge  or  not,  for  this  is  the  province  of  the  jury  to  determine.  Of 
this  right  Judge  Chase  deprived  the  jury  in  the  case  of  Callender. 
If  tins  e(induct  is  correct,  the  trial  by  jury  is  a  phantom,  and  we 
may  well  recommend  to  the  government  to  strike  off  this  incum- 
brance. 
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On  the  fourth  article  it  appeared  to  be  the  intention  of  the  Judge 
to  prevent  the  counsel  from  exerting  themselves  in  Callender's  favor. 
Before  he  left  Annapolis  he  declared  that  he  would  teach  the  bar 
of  Virginia  the  difference  between  liberty  and  the  licentiousness 
of  the  press.  In  Richmond  we  find  the  Judge  carrying  this  threat 
into  effect.  He  treated  the  counsel  for  Callender,  as  mushrooms 
of  the  day,  and  in  derision,  called  them  ''boys";  in  the  whole  of 
his  conduct  towards  them  he  was  witty  and  satirical.  Sir,  the 
rights  .and  liberties  of  the  citizen  are  too 'serious  to  be  a  subject  of 
jest.  The  conduct  of  the  Judge  was  intended  to  turn  the  counsel 
into  ridicule,  but  the  injury  resulted  to  the  defendant,  for  the  coun- 
sel having  their  character  at  stake,  withdrew  from  his  defense,  and 
he  was  condemned  without  their  assistance. 

As  to  the  conduct  of  the  Judge,  as  charged  in  the  seventh  article, 
it  appears  to  be  strongly  marked  with  that  political  intolerance, 
that  the  whole  course  of  this  proceeding  seemed  to  evince.  He  de- 
scended from  the  dignity  of  his  office,  in  order  to  procure  the  pun- 
ishment of  a  person  of  different  political  sentiments  from  himself. 
The  eighth  article  is*  concerning  a  similar  conduct.  He  there  is 
charged,  and  the  charge  is  substantiated,  with  attempting  to  alarm  ' 
the  public  mind  and  destroy  the  confidence  of  the  people  in  the 
government  Instead  of  a  person  of  different  political  sentiments 
having  justice  done  him  by  Judge  Chase,  he  is  merely  brought  be- 
fore him  for  the  purpose  of  conviction.  Is  this  a  character  fit  to 
occupy  a  seat  on  the  bench  f  No,  he  is  not.  The  streams  of  justice 
ought  to  flow  as  clear  as  the  sunbeams  of  the  morning.  A  man 
ought  to  come  before  the  court  with  confidence  that  he  will  have 
justice, 

HB.  CLABKE  FOB  THE  PROSECUTION. 

Mr.  Clarke.  Mr.  President:  I  will  make  a  few  remarks  upon 
the  fifth  and  sixth  articles,  in  order  that  the  case  may  be  fully 
opened.  The  practice  under  the  law  of  Virginia,  has  been  at- 
tempted to  be  proved  by  the  memory  of  counsel.  That  is  too  erring 
a  standard  for  us  to  be  regulated  by.  The  process  is  generally  di- 
rected by  the  court  and  the  clerk,  and  this  accounts  for  the  seem- 
ing difference  in  the  practice.  It  is  admitted  that  the  process  issued 
against  Callender  was  justifiable  by  the  practice  of  other  States,  but 
the  federal  courts  sitting  in  Virginia,  are  expressly  bound  by  the 
laws  of  that  State,  which  directs  that  in  all  cases  not  capital,  ''a 
summons  or  other  proper  process  shall  issue."  If  we  attend  to  the 
duty  of  the  Grand  Jury,  we  shall  find  a  clear  exposition  of  the 
words  other  "proper  process."  The  Ghrand  Jury  are  by  the  laws  of 
Virginia,  to  present  persons  for  ''murder,  felony,  or  other  misde- 
meanors." In  my  opinion  this  plainly  shows,  that  the  words  "other 
proper  process,"  apply  to  process  similar  to  a  smnmons.  It  has 
been  said  that  the  counsd  for  Callender,  did  not  suggest  this  law 
of  Virginia.  Mr.  President,  the  counsel  were  not  employed  when 
the  process  issued,  and  had  nothing  to  do  with  it.    But  whether  a 
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eapiaa  or  a  sammons  is  issued,  the  law  expressly  orders  that  it  ^all 
be  returnable  to  the  next  term.  This  also  is  the  practice  in  the 
courts  in  England,  as  will  be  found  by  a  reference  to  Hawkins. 
If  it  were  not  the  business  of  the  Judge  to  have  known  the  laws  of 
Virginia,  he  was  bound  to  know  the  laws  of  England.  Even  had 
he  looked  there,  he  would  have  seen  that  a  venire  facias,  which  is 
in  the  nature  of  a  summons,  is  the  proper  process,  and  that  it  is 
returnable  to  the  next  court.  But  the  Judge  has  stated,  that  ignor- 
ance of  the  law  is  excusable  in  him.  Had  he  not  have  been  ac- 
quainted with  the  law  in  this  particular,  he  ought  not  to  have  pro- 
ceeded with  so  much  precipitancy.  On  Saturday  morning  the  pre- 
sentment was  found,  and  the  process  was  issued  immediately,  with- 
out even  waiting  for  an  indictment.  This  can  only  be  accounted 
for  by  the  suspicion,  that  the  Judge  had  gone  to  Richmond,  with  a 
determination  to  convict  Callender,  and  had  acted  with  degradation 
to  his  high  official  station,  and  issued  process  contrary  to  law.  Hav- 
ing thus  stated  the  law  on  the  fifth  and  sixth  articles,  I  have  only 
to  observe,  that  the  opening  of  the  prosecution  is  fully  dosed, 

HB.  HOPKINSON  's  SPEECH  FOB  THE  CEFENSE. 

February  22. 
Mr.  Hopkinson:  Mr.  President.  We  cannot  remind  you 
and  this  honorable  court,  as  our  opponents  have  so  frequently 
done,  that  we  address  you  in  behalf  of  the  majesty  of  the 
people — ^we  appear  for  an  ancient  and  infirm  man,  whose 
better  days  have  been  worn  out  in  the  service  of  that  coxin- 
try  which  now  degrades  him,  and  who  has  nothing  to  prom- 
ise you  for  an  honorable  acquittal  but  the  approbation  of  your 
own  consciences;  we  are  happy  however  to  concur  with  the 
honorable  Managers  in  one  point;  I  mean,  the  importance 
they  are  disposed  to  give  to  this  cause.  In  every  relation  and 
aspect  in  which  it  can  be  viewed,  it  is  indeed  of  infinite  im- 
portance. It  is  important  to  the  respondent,  to  the  full 
amount  of  his  good  name  and  reputation,  and  of  that  little 
portion  of  happiness  the  small  residue  of  his  life  may  afford. 
It  is  important  to  you,  senators  and  judges,  inasmuch  as  you 
value  the  judgment  which  posterity  shall  pass  upon  the  pro- 
ceedings of  this  day;  it  is  important  to  our  country  as  she 
estimates  her  character,  for  sound,  dignified  and  impartial  jus- 
tice, in  the  eyes  of  a  judging  world.  The  little,  busy  vortex, 
that  plays  immediately  round  the  scene  of  action,  considers 
this  proceeding  merely  as  the  trial  of  Judge  Chase  and  gaze 
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upon  him  as  the  only  i>er8on  interested  in  the  result  This  is 
a  false  and  imperfect  view  of  the  case  —  it  is  not 
the  trial  of  Judge  Chase  alone — ^it  is  a  trial  between  him 
and  his  country ;  and  that  country  is  as  dearly  interested  as 
the  Judge  can  be,  in  a  fair  and  impartial  investigation  of  the 
case,  and  in  a  just  and  honest  decision  of  it.  There  is  yet  an- 
other dread  tribunal  to  which  we  should  not  be  inattentive — 
we  should  look  to  it  with  solemn  impressions  of  respect — ^it  is 
posterity — the  race  of  men  that  will  come  after  us — when  all 
the  false  glare  and  false  importance  of  the  times  shall  pass 
away — when  things  shall  settle  down  into  a  state  of  placid 
tranquility,  and  lose  that  bustling  motion  which  deceives 
with  false  appearances — ^when  you,  most  honorable  senators, 
who  sit  here  to  judge,  as  well  as  the  respondent  who  sits  to 
be  judged,  shall  alike  rest  in  the  silence  of  the  tomb,  then 
comes  the  faithful,  the  scrutinizing  historian,  who  without 
fear  or  favor  will  record  the  transaction ;  then  comes  a  just 
and  impartial  posterity,  who  without  regard  to  x>crsons  or  to 
dignities,  will  decide  upon  your  decision — ^then,  I  trust,  the 
high  honor  and  integrity  of  this  court  will  stand  recorded  in 
the  pure  language  of  deserved  praise,  and  this  day  will  be  re- 
membered in  the  annals  of  our  land  as  honorable  to  the  re- 
spondent, to  his  judges,  and  to  the  justice  of  our  country. 

In  England  the  impeachment  of  a  judge  is  a  rare  occur- 
rence ;  I  recollect  but  two  in  half  a  century — but  in  our  coun- 
try, boasting  of  its  superior  purity  and  virtue,  and  declaim- 
ing ever  against  the  vices,  venality  and  corruption  of  the  old 
world,  seven  judges  have  been  prosecuted,  criminally,  in  about 
two  years — a  melancholy  proof,  either  of  extreme  and  un- 
equaled  corruption  in  our  judiciary,  or  of  strange  and  perse- 
cuting times  among  us. 

The  first  proper  object  of  our  inquiry  in  this  case,  is  to  as- 
certain with  proper  precision  what  acts  or  offenses  of  a  pub- 
lic officer  are  the  legal  objects  of  impeachment.  This  ques- 
tion meets  us  at  the  very  threshold  of  the  case.  If  it  shall 
appear  that  the  charges  exhibited  in  these  articles  of  impeach- 
ment are  not,  even  if  true,  the  constitutional  subjects  of  im- 
peachment, if  it  shall  turn  out,  on  the  investigation,  that  the 
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judge  has  really  fallen  into  error,  mistake  or  indiscretion,  yet 
if  he  stands  acquitted  in  proof  of  any  such  acts  as  by  the  law 
of  the  land  are  dmpeachable  offenses,  he  stands  entitled  to  his 
discharge  of  his  trial.  This  proceeding  by  impeachment  is  a 
mode  of  trial  created  and  defined  by  the  constitution  of  our 
country;  and  by  this  the  -court  is  conclusively  bound.  To  the 
constitution  then  we  must  exclusively  look  to  discover  what  is 
or  is  not  impeachable.  We  shall  there  find  the  whole  proceed- 
ing distinctly  marked  out;  and  every  thing,  designated  and 
properly  distributed,  necessary  in  the  construction  of  a  court 
of  criminal  jurisdiction.  We  shall  find:  1.  Who  shall  origi- 
nate or  present  an  impeachment.  2.  Who  shaU  try  it  3.  For 
what  offenses  it  may  be  used.  4.  What  is  the  punishment  on 
conviction.  The  first  of  these  points  is  provided  for  in  the 
second  section  of  the  first  article  of  the  constitution,  where  it 
is  declared,  that  ''the  house  of  representatives  shaU  have  the 
sole  power  of  impeachment."  This  power  corresponds  with 
that  of  a  grand  jury  to  find  a  presentment  or  indictment.  In 
the  third  section  of  the  same  article,  the  court  is  provided, 
before  whom  the  impeachment  thus  originatel  shall  be  tried. 
"The  senate  shall  have  the  sole  power  to  try  all  impeach- 
ments." And  the  fourth  section  of  the  second  article  points 
out  and  describes  the  offenses  intended  to  be  impeachable,  and 
the  punishment  which  is  to  follow  conviction ;  subject  to  a  lim- 
itation in  the  tiiird  section  of  the  first  article. 

Have  any  facts  then  been  given  in  evidence  against  the  re- 
spondent which  makes  him  liable  to  be  proceeded  against  by 
this  high  (process  of  impeachment t  What  are  the  offenses? 
What  is  the  constitutional  description  of  those  official  acts  for 
which  a  public  officer  may  be  arraigned  before  this  high  court. 
In  the  fourth  section  of  the  second  article  of  the  constitution, 
it  is  dedarel,  that  **the  president,  vice-president,  and  all  civil 
officers  of  the  United  States  shall  be  removed  from  office  on 
impeachment  for,  and  conviction  of  treason,  bribeiy  or  other 
high  crimes  and  misdemeanors."  Treason  or  bribery  is  not 
alleged  against  us  on  this  occasion;  our  offenses  must 
come  under  the  general  description  of  ''high  crimes  and  mis- 
demeanors," or  we  are  not  impeachable  by  the  constitution 
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of  the  United  States.   I  offer  it  as  a  podtioxi,  I  shall  rely  upon 
in  mj  argomenty  that  no  judge  can  be  impeached  and  removed 
from  office  for  any  act  or  offense  for  which  he  could  not  be 
indicted.    It  must  be  by  law  an  indictable  offense.    One  of 
the  gentlemen  indeed  who  conducts  this  prosecution    (Mr. 
Campbell)  contends  for  the  reverse  of  this  proposition,  and 
holds  that  for  such  official  acts  as  are  the  subject  of  impeach- 
ment no  indictment  will  lie  or  can  be  maintained.    For,  says 
he,  it  would  involve  us  in  this  monstrous  oppression  and  ab- 
surdity, that  a  man  might  be  twice  punished  for  the    same 
offense ;  once  by  impeachment,  and  then  by  indictment — and 
so  most  surely  he  may ;  and  the  limitation  of  the  punishment 
on  impeachment  takes  away  the  injustice  and  oppression  the 
gentleman  dreads :  a  slight  attention  to  the  subject  will  show 
the  fallacy  of  this  gentleman's  doctrine.    If  the  absurdity 
and  oppression  he  fears  will  really  ensue,  on  indicting  a  man 
for  the  same  offense  for  which  he  has  been  already  impeached, 
they  must  be  charged  to  the  constitution  itself ;  which  in  the 
third  section  of  the  first  article,  after  limiting  the  extent  of 
the  judgment,  in  cases  of  impeachment,  goes  on  to  declare, 
that  'Hhe  party  convicted  shaU  nevertheless  be  liable  and  sub- 
ject to  indictment,  trial,  judgment  and  punishment  accord- 
ing to  law.''    The  idea  of  the  honorable  Manager  is,  that  for 
acts  done  in  the  course  of  official  duty,  a  judge  must  be  pro- 
ceeded against  exclusively  by  impeachment;  and  that  no  in- 
dictment will  lie  in  such  a  case.    The  incorrectness  of  this  no- 
tion appears  not  only  from  a  reference  to  the  constitution, 
but  to  the  known  law  of  England  also.    I  will  remind  you  of 
a  case,  stated  I  believe  in  the  elementary  books  of  the  law,  in 
which  it  is  said,  that  if  a  judge  undertakes  of  his  own  author- 
ity to  change  the  mode  of  punishment  prescribed  by  law  for 
any  crime,  he  is  indictable:  for  instance,  should  he  sentence 
a  man  to  be  beheaded  where  the  law  directed   him  to    be 
hanged,  the  judge  is  guilty  of  murder,  ahd  may  be  accord- 
ingly indicted.    When,  sir,  I  contend  that  in  order  to  sustain 
an  impeachment,  an  offense  must  be  proved  upon  the  respon- 
dent whdch  would  support  an  indictment,  I  do  not  mean  to 
be  understood  as  admitting  that  the  converse  of  the  proposi- 
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tion  is  trae ;  that  is  that  ereiy  act  or  offense  is  impeachable 
which  is  indictable — ^far  from  it:  a  man  may  be  indictable 
for  many  violations  of  positive  law,  which  evinee  no  mala- 
mens,  no  corrapt  heart,  or  intention,  but  which  could  not  be 
the  gronnd  of  impeachment.    I  will  instance  the  case  of  an 
assanlt,  which  is  an  indictable  offense,  but  will  not  surely  be 
pretended  to  be  an  impeachable  offense  for  which  a  judge  may 
be  removed  from  office.    It  is  true  that  the  second  section  of 
the  first  article,  which  gives  the  house  of  representatives  the 
sole  i)ower  of  impeachment,  does  not  in  terms  limit  the  exer- 
cise of  that  i>ower ;  but  its  obvious  meaning  is,  not  in  that 
place,  to  describe  the  kind  of  acts  which  are  to  be  subjects  of 
impeachment,  but  merely  to  declare  in  what  branch  of  the 
government  it  shall  commence.    The  house  of  representatives 
has  the  power  of  impeachment,  but  for  what  fhey  are  to  im- 
peach, in  what  cases  they  may  exercise  this  delegated  power, 
depends  on  other  parts  of  the  constitution,  and  not  on  their 
opinion,  whim  or  caprice.    The  whole  system  of  impeachment 
must  be  taken  together,  and  not  in  disjointed  parts;  and  if 
we  find  one  part  of  the  constitution  declaring  who  shall  com- 
mence an  impeachment,  we  find  other  parts  of  it  declaring, 
who  shall  try  it,  and  what  acts  and  what  persons  are  constitu- 
tional subjects  of  this  mode  of  trial.    The  power  of  impeach- 
ment is  with  the  house  of  representatives;  but  only  for  im- 
peachable offenses :  they  are  to  proceed  against  the  offense  in 
this  way  when  it  is  committed,  but  not  to  create  the  offense, 
and  make  any  act  criminal  and  impeachable  at  their  wish  and 
pleasure.    What  is  an  offense  is  a  question  to  be  decided  by 
the  constitution  and  the  law,  not  by  the. opinion  of  a  single 
branch  of  the  legislature ;  and  when  the  offense  thus  described 
by  the  constitution  or  the  law  has  been  committed,  then  and 
not  until  then,  has  the  house  of  representatives  power  to  im- 
peach the  offender.   So  a  grand  jury  i>06sesse8  the  sole  power 
to  indict,  but  in  the  exercise  of  this  power  they  are  bound  by 
positive  law,  and  do  not  assume  under  this  general  power  to 
make  any  thing  indictable  which  they  might  disapprove;  if 
it  were  so,  we  should  indeed  have  a  strange,  unsettled  and 
dangerous  i>enal  code.    No  man  could  walk  in  safety,    but 
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would  be  at  the  mercy  of  the  caprice  of  every  grand  jury  that 
might  be  summoned ;  and  that  would  be  crime  tomorrow  which 
is  innocent  today. 

What  part  of  the  constitution  then,  declares  any  of  the  acts 
charged  and  proved  upon  Judge  'Chase,  even  in  the  worse  as- 
X>ect,  to  be  impeachable.  He  has  not  been  guilty  of  treason 
or  bribery;  he  is  not  charged  with  them.  Has  he  then  been 
guilty  of  "other  high  crimes  and  misdemeanors.*'  In  an  in- 
strument so  sacred  as  the  constitution,  I  presume,  every  word 
must  have  its  full  and  fair  meaning;  it  is  not  then  only  for 
crimes  and  misdemeanors  that  a  judge  is  impeachable,  but  it 
must  be  for  high  crimes  and  midsedeanors ;  although  this  qual- 
ifying adjective  "hdgh"  immeditately  precedes  and  is  di- 
rectly attached  to  the  word  crimes,  yet  from  the  evident  inten- 
tion of  the  constitution,  and  upon  a  just  grammatical  construc- 
tion, it  must  be  also  applied  to  *' misdemeanors'' — ^the  repe- 
tition of  this  adjective,  would  have  injured  the  harmony  of 
the  sentence,  without  adding  any  thing  to  its  perspicuity. 
How  could  this  be  in  common  parlance?  Suppose  it  should 
be  said  that  at  this  trial  there  are  attending  many  ladies  and 
gentlemen;  would  it  be  doubted  that  the  adjective  **many" 
applies  to  gentlemen  as  well  as  ladies,  although  not  repeated  f 
Or  if  there  is  any  thing  peculiar  in  this  respect,  in  this  word 
"high"  I  will  suppose  it  were  said  that  among  the  auditors 
there  are  men  of  high  rank  and  station ;  would  it  not  be  as 
well  understood  as  if  it  were  said  that  men  of  high  rank  and 
high  station  are  heret  There  is  surely  no  difference.  So  in 
the  constitution  it  is  said  that  "a  regular  statement  and  ac- 
count of  the  receipts  and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time."  Is  not  the  account  to 
be  regular  <as  well  as  the  statement!  I  should  have  deemed 
it  unnecessary  to  have  spent  a  word  on  so  plain  a  point,  had 
I  not  understood  that  a  diflSculty  would  probably  be  made 
upon  it.  If  my  construction  of  this  part  of  the  constitution 
be  not  admitted,  and  the  adjective  "high"  be  given  exclu- 
sively to  "crimes"  and  denied  to  "misdemeanors,"  this 
strange  absurdity  must  ensue.  That  when  an  oflBcer  of  the 
government  is  impeached  for  a  crime,  ho  cannot  be  convicted 
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unless  it  proves  to  be  a  high  crime ;  but  he  may  nevertheless 
be  convicted  of  a  misdemeanor  of  the  most  petty  grad^- 

Observe,  sir,  the  crimes  with  which  these  "other  high 
crimes  and  misdemeanors,"  are  classed  in  the  constitution, 
and  we  may  learn  something  of  their  character.  They  stand 
in  connection  with,  treason  and  bribery,  tried  in  the  same 
manner  and  subject  to  the  same  penalties;  but  if  we  are  to 
lose  the  foree  and  meaning  of  the  word  high  in  relation  to 
misdemeanors,  and  this  description  of  offense  must  be  gov- 
erned by  the  mere  meaning  of  the  term  "misdemeanor," 
without  deriving  any  grade  from  the  adjective,  still  my  posi- 
tion remains  unimpaired;  that  the  offense  whatever  it  is 
which  is  the  ground  of  an  impeachment,  must  be  such  a  one 
as  would  support  an  indictment.  "Misdemeanor"  is  a  legal 
and  technical  term,  well  understood  and  defined  in  law ;  and 
in  the  construction  of  a  legal  instrument,  we  must  give  to 
words  their  legal  significations;  a  misdemeanor,  or  a  crime, 
for  in  their  just  proper  acceptation  they  are  synonymous 
terms,  is  an  act  committed  or  omitted,  in  violation  of  a  public 
laiw,  either  forbidding  or  commanding  it.  By  this  test,  let  the 
conduct  of  the  respondent  be  tried,  and  by  it,  let  him  stand 
justified  or  condemned. 

Does  not  sir,  the  court,  provided  by  the  constitution  for  the 
trial  of  an  impeachment,  give  us  some  idea  of  the  grade  of 
offenses  intended  for  its  jurisdiction.  Look  around  you,  sir, 
upon  this  awful  tribunal  of  justice,  is  it  not  high  and  digni- 
fied, collecting  within  itself  the  justice  and  majesty  of  the 
American  people!  Was  such  a  court  created!  Does  such  a 
court  sit  to  scan  and  to  punish  petty  errors  and  indiscretions, 
too  insignificant  to  have  a  name  in  the  penal  code,  too  paltry 
for  the  notice  of  a  court  of  quarter  sessions!  This  is  indeed 
employing  an  elephant,  to  remove  an  atom  too  minute  for  the 
grasp  of  an  insect.  Is  the  senate  of  the  United  States,  sol- 
emnly convened  and  held  together  in  the  presence  of  the  na- 
tion, to  fix  a  standard  of  politeness  in  a  judge,  and  mark  the 
precincts  of  a  judicial  decorum! 

The  honorable  gentleman  who  opened  the  prosecution  (Mr. 
Randolph)  has  contended  for  a  contrary  doctrine,  and  holds 
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that  many  things  are  impeachable  which  are  not  indictable. 
To  illustrate  his  principle,  he  stated  the  cases  of  habitual 
drunkenness  and  profane  swearing  on  the  bench,  what  he  held 
to  be  objects  of  imx>eachment  and  not  of  indictment.  I  do  not 
desire  to  impose  my  opinion  on  this  court  as  of  any  value; 
but  surely  I  could  not  hesitate  to  say  that  both  of  the  cases 
put  by  the  gentleman  would  be  indictable.  Is  there  not  known 
to  us  a  class  of  offenses,  not  provided  for  indeed  by  the  letter 
of  any  statute,  but  what  came  under  that  general  protection 
which  the  law  gives  to  virtue,  decency,  and  morals  in  society. 
Any  act  which  is  contra  honos  mores,  is  indictable  as  such ; 
and  it  is  so,  not  by  act  of  congress,  but  by  the  pure  and  whole- 
some mandates  of  that  common  law  which  some  men  would 
madly  drive  from  our  jurisprudence,  but  which  I  most  sin- 
cerely pray  may  live  forever. 

If  I  am  correct  in  my  position  that  nothing  is  impeachable 
that  is  not  also  indictable ;  for  what  acts  then  may  a  man  be  in- 
dicted t  May  it  be  on  the  mere  caprice  or  opinion  of  any  ten, 
twenty,  or  one  hundred  men  in  the  community ;  or  must  it  not 
be  on  some  known  law  of  the  society  in  which  he  resides!  It 
must  unquestionably  be  for  some  offense,  either  of  omission  or 
commission  against  some  statute  of  the  United  States ;  or  some 
statute  of  a  particular  state ;  or  against  the  provisions  of  the 
common  law.  Against  which  of  these  has  the  respondent  of- 
fended! What  law  of  any  of  the  descriptions  I  have  men- 
tioned has  he  violated  t  By  what  is  he  to  be  judged,  by  what 
is  he  to  be  justified  or  condemned,  if  not  by  some  known  law 
of  the  country!  And  if  no  such  law  is  brought  upon  his  case, 
if  no  such  violation  rises  on  the  day  of  trial  in  judgment 
against  him,  why  stands  he  here  at  this  bar  as  a  criminal" 
Whom  has  he  offended  t  The  House  of  Representatives.  A.nd 
is  he  impeached  for  thist  I  maintain,  as  a  most  important 
and  indispensable  principle,  that  no  man  should  be  criminally 
accused,  no  man  can  be  criminally  condemned,  but  for  the 
violation  of  some  known  law  by  which  he  was  bound  to  gov- 
ern himself. 

Nothing  is  so  necessary  to  justice  and  to  safety>  than  that 
the  criminal  code  should  be  certain  and  known.     Let  the 
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judge  as  well  as  the  citizen,  precisely  know  the  path  he  is  to 
walk  in,  and  what  he  may  or  may  not  do ;  let  not  the  sword 
tremble  over  his  nnconscions  head,  or  the  ground  be  spread 
with  quicksands  and  destruction,  which  api)ears  fair  and 
harmless  to  the  eye  of  the  traveler.  Can  it  be  pretended 
there  is  one  rate  of  justice  for  a  judge,  and  another  for  the 
private  citizen;  and  that  while  the  latter  is  protected  from 
surprise,  from  the  malice  or  caprice  of  any  man  or  body  of 
men,  and  can  be  brought  into  legal  jeopardy  only  by  the 
violation  of  laws,  before  made  known  to  him,  the  former  is 
to  be  exposed  to  punishment  without  knowing  his  offense; 
and  the  criminality  or  innocence  of  his  conduct,  is  to  de- 
pend not  upon  the  laws  existing  at  the  time,  but  upon  the 
opinions  of  a  body  of  men,  to  be  collected  four  or  five  years 
after  the  transaction.  A  judge  may  thus  be  invpeached  and 
removed  from  office,  for  an  act  strictly  legal  when  done,  if 
any  house  of  representatives  for  any  indefinite  time  after 
shall,  for  any  reason  they  may  act  upon,  choose  to  consider 
such  act  improper  and  impeachable. 

The  constitution,  sir,  never  intended  to  lay  the  judiciary 
thus  prostrate  at  the  feet  of  the  house  of  representatives,  the 
slaves  of  their  will,  the  victims  of  their  caprice.  The  judi- 
ciary must  be  protected  from  prejudice  and  varying  opinion, 
or  it  is  not  worth  a  farthing.  Suppose  a  grand  jury  should 
make  a  presentment  against  a  man,  stating,  that  most  truly 
he  had  violated  no  law  or  committed  any  known  offense ;  but 
he  had  violated  their  notions  of  common  sense,  for  this  very 
standard  of  impeachment  the  gentleman  who  opened  gave  us ; 
he  had  shocked  their  nerves  or  wounded  their  sensibility. 
Would  such  a  presentment  be  received  or  listened  to  for  a 
moment!  No,  sir;  and  on  the  same  principle,  no  judge 
should  be  put  in  jeopardy,  because  the  common  sense  of  one 
hundred  and  fifty  men  may  have  been  shocked  by  his  con- 
duct, or  their  notions  of  propriety  disturbed.  The  common 
sense  of  some  other  one  hundred  and  fifty  men  might  ap- 
prove what  is  thus  condemned,  and  the  rule  of  right,  the 
objects  of  punishment  or  praise,  would  thus  shift  about  from 
day  to  day.    Are  we  to  depend  upon  the  house  of  repre- 
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sentatives  for  th«  innocency  or  criminality  of  our  conduct? 
Can  they  create  offenses  at  their  will  and  pleajsure,  and  de- 
clare that  to  be  a  crime  in  1804,  which  was  only  an  indiscre- 
tion or  (pardonable  error,  or  perhaps,  an  approved  proceed- 
ing in  1800.  If  this  gigantic  house  of  representatives  by  the 
usual  vote,  and  in  the  usual  form  of  legislation,  were  to 
direct  that  any  act  heretofore  not  forbidden  by  law,  should 
hereafter  become  penal,  this  declaration  of  their  will  would 
be  a  mere  nullity,  would  have  no  force  or  effect,  unless  duly 
sanctioned  by  the  concurren<;e  of  the  senate  and  the  appro- 
bation of  the  president.  Will  they  then  be  allowed  in  the 
exercise  of  their  power  of  impeachment,  to  create  crimes  and 
inflict  the  most  serious  penalties  on  actions  never  before  sus- 
pected to  be  criminal,  when  they  could  not  have  swelled  the 
same  act  into  an  offense  in  the  form  of  a  law.  If  this  be 
truly  the  case,  if  this  power  of  impeachment  may  be  thus  ex- 
tended without  limit  or  control,  then  indeed  is  every  val- 
uable liberty  prostrated  at  the  feet  of  this  omnipotent  house 
of  representatives — and  may  Gk)d  preserve  us.  The  presi- 
dent may  approve  and  sign  a  law,  or  may  make  an  appoint- 
ment which  to  him  may  seem  prudent  and  beneficial,  and  it 
may  be  the  general,  nay  the  universal  sentiment  that  it  is  so, 
and  it  is  undeniable  that  no  law  is  violated  by  the  act ;  but 
some  four  or  five  years  hence  there  comes  a  house  of  repre- 
sentatives, whose  common  sense  is  constructed  on  a  new 
model,  and  who  either  are  or  affect  to  be,  greatly  shocked  at 
the  atrocity  of  this  act.  The  president  is  impeached.  In 
vain  he  pleads  the  purity  of  his  intention,  the  legality  of  his 
conduct;  in  vain  he  avers  that  he  has  violated  no  law  and 
been  guilty  of  no  crime.  He  will  be  told,  as  Judge  Chase 
now  is,  that  the  common  sense  of  the  house  is  the  standard 
of  guilt,  and  their  opinion  of  the  error  of  the  act,  conclu- 
sive evidence  of  corruption.  "We  have  read|  sir,  in  our 
younger  days,  and  read  with  horror,  of  the  Roman  emperor, 
who  placed  his  edicts  so  high  in  the  air  that  the  keenest  eye 
could  not  decipher  them,  and  yet  severely  punished  any 
breach  of  them.  But  the  power  claimed  by  the  house  of 
representatives  to  make  anything  criminal  at  their  pleasure, 


'JVDQE  SAMUEL  CHASE.  313 

at  any  period  after  its  ocenrrence,  is  ten  thousand  times  more 
dangerous,  more  tyrannical,  more  subversive  of  all  liberty 
and  safety.  ShaU  I  be  called  to  heavy  judgment  now,  for  an 
act  which,  when  done  was  forbidden  by  no  law  and  received 
no  reproach,  because  in  a  course  of  years  there  is  found  a  set 
of  men,  whose  common  sense  condemns  the  deedt  The  gen- 
tlemen have  referred  us  to  this  standard,  and  being  under 
the  necessity  to  acknowledge  that  the  respondent  has  vio- 
lated no  law  of  the  community,  they  would,  on  this  vague 
and  dangerous  ground  accuse,  try  and  condemn  him.  The 
code  of  the  Boman  tyrant  was  fixed  on  the  height  of  a  col- 
umn where  it  might  be  understood  with  some  extraordinary 
pains ;  but  here,  to  be  safe,  we  must  be  able  to  look  into  years 
to  come,  and  to  foresee  what  will  be  the  changing  opinions  of 
men  on  points  of  decorum  and  propriety  for  years  to  come. 
The  rule  of  our  conduct  by  which  we  are  to  be  judged  and 
condemned,  lies  buried  in  the  bosom  of  futurity,  and  in  the 
minds  and  opinions  of  men  unknown,  perhaps  unborn. 

The  pure  and  upright  administration  of  justice,  sir,  is  of 
the  utmost  importance  to  any  people.  The  other  movements 
of  government  are  not  of  such  universal  concern.  Who  shall 
be  president  or  what  treaties  or  general  statutes  shall  be 
made,  occupies  the  attention  of  a  few  busy  politicians;  but 
these  things  touch  not,  or  but  seldom,  the  private  interests 
and  happiness  of  the  great  mass  of  the  community.  But  the 
settlement  of  private  controversies;  the  administration  of 
law  between  man  and  man;  the  distribution  of  justice  and 
right  to  the  citizen  in  his  private  business  and  concern  comes 
to  every  man's  door,  and  is  essential  to  every  man's  pros- 
perity and  happiness.  Hence  I  consider  the  judiciary  of  our 
country  most  important  among  the  branches  of  government, 
and  its  purity  and  independence  of  the  most  interesting  con- 
sequence to  every  man.  Whilst  it  is  honorably  and  fully 
protected  from  the  influence  of  favor  or  fear  from  any  quar- 
ter, the  situation  of  a  people  can  never  be  very  uncomfort- 
able or  unsafe;  but  if  a  judge  is  forever  to  be  exposed  to 
prosecutions  and  impeachments  for  his  official  conduct  on  the 
mere  suggestions  of  caprice  and  to  be  condemned  by  the  mere 
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voice  of  prejudice,  under  the  specious  name  of  common  sense, 
can  he  hold  that  firm  and  steady  hand  his  high  function  re- 
quires—no ;  if  his  nerves  are  of  iron  they  must  tremble  in  so 
perilous  a  situation*  In  England  the  complete  independence 
of  the  judiciary  has  been  considered,  and  has  been  found,  the 
best  and  surest  safeguard  of  true  liberty;  securing  a  gov- 
ernment of  known  and  uniform  laws,  acting  alike  upon  every 
man.  It  has,  however,  been  suggested  by  some  of  our  news- 
paper politicians,  perhaps  from  a  higher  source,  that  al- 
though this  independent  judiciary  is  very  necessary  in  a 
monarchy  to  protect  the  people  from  the  oppression  of  a 
court,  yet  that,  in  our  republican  institution,  the  same  rea- 
sons for  it  do  not  exist;  that  it  is  indeed  inconsistent  with  the 
nature  of  our  government  that  any  part  or  branch  of  it 
should  be  independent  of  the  people  from  whom  the  power 
is  derived;  and  as  the  house  of  representatives  come  most 
frequently  from  this  great  source  of  power,  th^  claim  the 
best  right  of  knowing  and  expressing  its  will;  and  of  course 
the  right  of  a  controlling  influence  over  the  other  branches. 
My  doctrine  is  precisely  the  reverse  of  this.  If  I  were  called 
upon  to  declare  whether  the  independence  of  judges  were 
more  essentially  important  in  a  monarchy  or  a  republic,  I 
should  certainly  say,  in  the  latter.  All  governments  require, 
in  order  to  give  them  firmness,  stability  and  character,  some 
permanent  principle;  s<mie  settled  establishments.  The  want 
of  this  is  the  great  deficieniT-  in  republican  institutions ;  noth- 
ing can  be  relied  upon ;  no  faith  can  be  given  either  at  home  or 
abroad  to  a  people  whose  systems  and  operations  and  policy 
are  constantly  changing  with  popular  opinion;  if,  however, 
the  judiciary  is  stable  and  independent ;  if  the  rule  of  justice 
between  men  rests  on  permanent  and  known  principles,  it 
gives  a  security  and  character  to  a  country  which  is  abso- 
lutely necessary  in  its  intercourse  with  the  world,  and  in  its 
own  internal  concerns.  This  independence  is  further  re- 
quisite as  a  security  from  oppression.  History  demonstrates 
from  page  to  page,  that  lyranny  and  oppression  have  not 
been  confined  to  despotisms,  but  have  been  freely  exercised 
in  republics  both  ancient  and  modem;  with  this  difference; 
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that  in  the  latter  the  oppression  has  sprang  from  the  impulse 
of  some  sudden  gust  of  passion  or  prejudiooy  while  in  the  for- 
mer it  is  systematically  planned  and  pursued  as  an  ingredi- 
ent and  principle  of  the  government;  the  people  destroy  not 
deliberately,  and  will  return  to  reflection  and  justice,  if  pas- 
sion is  not  kept  alive  and  excited  by  artful  intrigue;  but 
while  the  fit  is  on,  their  devastation  and  cruelty  is  more  ter- 
rible and  unbounded  than  the  most  monstrous  tyrant.  It  is 
for  their  own  benefit  and  to  protect  them  from  the  violence 
of  their  own  passions,  that  it  is  essential  to  have  some  firm, 
unshaken  independent  branch  of  government,  able  and  will- 
ing to  resist  their  frenzy ;  if  we  have  read  of  the  death  of 
Senecca  under  the  ferocity  of  a  Nero;  we  have  read  too  of 
the  murder  of  a  Socrates,  under  the  delusion  of  a  republic. 
An  independent  and  firm  judiciary  protected  and  protecting 
by  the  laws,  would  have  snatched  the  one  from  the  fury  of  a 
despot,  and  preserved  the  other  from  the  madness  of  a  people. 
I  have  considered  these  observations  on  the  necessary  in- 
dependence of  the  judiciary,  applicable  and  important  to  the 
case  before  this  honorable  court,  to  repel  this  wild  idea,  that 
a  judge  may  be  impeached  and  removed  from  office,  although 
he  has  violated  no  law  of  the  country,  but  merely  on  vague 
and  changing  opinions  of  right  and  wrong;  propriety  and 
impropriety  of  demeanor.  For  if  this  is  to  be  the  tenure  on 
which  a  judge  holds  his  office  and  character;  if  by  such  a 
standard  his  judicial  conduct  is  to  be  adjudged  criminal  or 
innocent,  there  is  an  end  to  the  independence  of  our  judi- 
ciary. In  opposition  to  this  reasoning,  I  have  heard  (not 
from  the  honorable  managers)  a  sort  of  jargon  about  the 
sovereignly  of  the  people;  and  that  nothing  in  a  republic 
should  be  independent  of  them.  No  phrase  in  our  language 
is  more  abused  or  misunderstood;  the  just  and  legitimate 
sovereignty  of  a  people  is  truly  an  awful  object,  full  of 
power  and  commanding  respect.  It  consists  in  a  full  ac- 
knowledgment, that  all  power  originally  emanates,  in  some 
way  from  them,  and  that  all  responsibility  is  finally,  in  some 
way,  due  to  them;  and  whether  this  is  acknowledged  or  not, 
they  have,  if  driven  to  the  last  resort,  a  physical  force,  to 
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make  it  so;  but,  sir,  this  sovereignty  does  not  consist  in  a 
right  to  control  or  interfere  with  the  regular  and  legal  oper- 
ations and  functions  of  the  different  branches  of  government 
at  the  will  and  pleasure  of  the  people.  Having  delegated 
their  power ;  having  distributed  it  for  various  purposes  into 
various  channels  and  directed  its  course  by  certain  limits  they 
have  no  right  to  impede  it  while  it  flows  in  its  intended  direc- 
tions, otherwise  we  have  no  government ;  in  like  manner,  the 
officers  of  government  are  responsible  in  certain  modes  and 
at  certain  periods  for  the  exercise  of  their  duties  and  power; 
but  the  people  have  no  right  to  make  them  accountable  in 
any  other  manner,  or  at  any  other  period  than  that  pre- 
scribed by  the  great  compact  of  government;  or  constitution. 
Having  parted  with  their  power  under  certain  regulations 
and  restrictions  they  are  done  with  it;  they  are  bound  by 
their  own  act  and  having  retained  and  declared  the  manner 
in  which  they  will  correct  abuses  in  office,  they  have  no  right 
to  claim  any  other  sort  of  responsibility;  if  this  be  not  the 
case,  what  government  have  wet  What  rule  of  conduct T 
What  system  of  association  T  none.  Both  are  truly  in  a  state 
of  savage  anarchy  and  restless  confusion;  with  all  the  vices 
incident  to  civilization  without  the  restraints  to  control  them. 

Having  discussed  this  necessity  preliminary  point  as  to 
what  is  or  is  not  impeachable,  I  will  proceed  to  a  considera- 
tion of  the  charge  now  in  issue  between  the  respondent  and 
house  of  representatives  of  the  United  States. 

It  is  true,  that  Judge  Chase  did  form  and  reduce  to  writ- 
ing, and,  in  a  limited  manner,  deliver  an  opinion  on  a  ques- 
tion of  law,  on  the  construction  of  which  the  defense  of  the 
accused  materially  depended ;  but  when  the  article  goes  on  to 
charge  that  this  opinion  tended  to  prejudice  the  minds  of  the 
jury  against  the  case  of  John  Fries,  the  prisoner,  before 
counsel  has  been  heard  in  his  defense,  it  is  utterly  unfounded 
and  untrue.  To  whom  was  this  opinion  delivered  t  To  the 
counsel  for  Fries  and  the  attorney  for  the  United  States; 
and  to  no  other  person.  The  third  copy,  iand  but  three  werel 
made,  never  was  delivered  to  the  jury  or  to  any  other  person 
and  never  could  produce  any  prejudice  or  injury  to  John 
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Fries ;  nor  indeed  was  it  ever  intended  to  come  to  the  knowl- 
edge of  the  jtuy  nntil  they  had  completely  heard  the  decision 
of  the  case  by  counsel,  when  they  were  to  have  taken  out  with 
them  this  opinion  of  the  judge,  upon  the  law  of  the  case  sub- 
mitted to  them.  At  that  period  of  the  trial,  when  it  was  not 
only  the  right  but  the  duty  of  the  court,  to  state  to  the  jury 
their  opinion  of  the  law  arising  on  the  facts,  then  and  not 
until  then,  was  it  the  intention  of  the  judge  to  communicate 
to  them  this  deliberate  opinion.  Could  this  be  done,  with 
any  intention  to  injure  or  oppress  the  prisoner  f  If  such  was 
the  intention  of  the  act,  then,  and  not  otherwise,  it  was  crim- 
inal. 

In  all  criminal  prosecutions  for  an  act,  equivocal  in  itself, 
and  whose  character  of  guilt  or  innocence  depends  upon  the 
intention  with  which  it  was  done;  the  declarations  of  the 
party  made  at  the  time,  are  always  received  in  evidence,  to 
ascertain  and  fix  the  true  character  of  the  act,  and  the  fair 
and  legal  explanation  of  the  act  is  taken  and  derived  from 
such  declarations  of  the  party,  if  not  disproved  by  other  evi- 
dence. What  then  did  Judge  Chase  himself  say  of  his  in- 
tention and  motives  in  relation  to  this  opinion  T 

Mr.  Lewis  states  that  on  this  occasion  Judge  Chase  said 
that  he  had  understood  that  at  the  former  trial  there  had 
been  a  great  waste  of  time  on  topics  which  had  nothing  to  do 
with  the  business  or  case,  and  in  reading  common  law  deci- 
sions on  the  doctrine  of  treason,  as  well  as  under  the  statute 
of  Edward  III.  before  the  revolution;  and  also  relating  to 
certain  acts  of  Congress  for  crimes  less  than  treason.  That 
to  prevent  this  in  future,  he  or  they  had  considered  the  law, 
made  up  their  minds  and  reduced  it  to  writing;  and  in  order 
that  the  counsel  might  govern  themselves  accordingly,  had 
ordered  three  copies  to  be  made  out,  etc.  Here  then  the 
judge,  at  the  time  of  the  act,  now  charged  to  proceed  from  a 
corrupt  and  partial  intention,  declares  in  unequivocal  lan- 
guage, what  were  his  true  motives.  His  object  was  to  pre- 
vent an  unnecessary  waste  of  time  in  a  court,  where  a  vast 
deal  of  criminal  and  civil  business  was  then  depending  and 
waiting  for  trial.    This  was  the  motive  and  the  only  motive. 
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declared  and  avowed  by  the  judge,  at  the  time  he  delivered 
this  offensive  paper,  and,  unless  it  be  disproved  by  the  evi- 
dence or  the  circumstances  of  the  case,  it  must  be  taken  to  be 
the  true  one.  It  is  not  a  subject  of  inquiry  now,  whether  the 
reason  he  assigned  for  this  proceeding  be  a  good  or  bad  one ; 
it  is  enough  to  our  purpose  that  it  most  certainly  is  neither 
partial  nor  corrupt  Ah  the  motive  was  not  partial,  so 
neither  was  or  could  be  the  act  oppressive  to  the  prisoner, 
unless  the  judge  in  executing  his  design  of  preventing  the 
waste  of  time,  pursued  it  to  an  unreasonable  extent.  If  he 
obstructed  only  the  introduction  of  irrelevant  matter,  and 
did  not  exclude  anything  which  could  and  ought  to  have  bene- 
fitted the  prisoner,  he  was  guilty  of  no  injustice  or  impro- 
priety. If  the  proper  and  legal  rights  of  the  counsel  or  of 
the  prisoner  were  curtailed  to  his  injury,  there  was  certainly 
injustice  done;  but  if  nothing  more  than  wholesome  and  rea- 
sonable restrictions  were  imposed,  to  the  manifest  advantage 
of  the  general  business  of  the  court  and  of  other  suitors  there, 
without  any  unjust  detriment  to  John  Fries,  then  not  only 
the  motive  was  correct,  but  the  act  was  highly  laudable,  and 
such  was  undoubtedly  the  case. 

It  is  well  known  in  Pennsylvania  that  the  loudest  clamors 
are  made  against  our  courts  for  the  delays  of  justice,  and  the 
unreasonable  time  spent  in  the  trial  of  every  cause.  These 
complaints  had  doubtless  reached  the  ears  of  the  judge; 
there  wbs  an  enormous  list  of  important  civil  causes  then  be- 
fore him,  and  he  presumed  that  any  expedient  fairly  to  save 
time  would  be  acceptable  to  everybody ;  to  oounsd  as  well  as 
to  suitors. 

How  then  did  the  judge  carry  this  intention  into  ex^u- 
tion.  The  opinion  of  the  court  on  the  points  likely  to  arise 
in  the  ease,  was  put  in  writing  and  delivered  to  the  counsel. 
Was  this  any  disadvantage  to  themT  Was  it  not  rather  a 
friendly  guide  to  them,  by  which  th^  might  shape  their  ar- 
gument so  as  best  to  meet  the  points  of  difficulty,  and  serve 
their  client  The  court  furnish  each  side,  the  United  States 
as  well  as  the  prisoner,  with  copies  of  this  opinion.  This 
would  have  the  effect  to  regulate  and  confine  the  arguments 
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on  both  aides  to  the  proper  channd,  to  the  real  points  of 
difficuUy,  and  prevent  a  wild,  devious  and  useless  extension 
of  the  argument  into  matters  wholly  irrelevant.  It  was 
surely  an  advantage  to  Fries'  counsel  thus  to  know  the  opin- 
ion of  the  <sourt  on  the  points  of  law  in  their  case,  and  tiius 
to  have  an  opportunity  of  meeting  and  repelling  it.  If  they 
could  convince  the  court  or  jury  tiiis  opinion  was  erroneous, 
they  would  succeed  for  their  client.  But  if  the  court  had 
permitted  the  counsel  to  take  the  usual  course,  and  had  kept 
their  own  opinion  in  dose  reserve  without  any  intimation  of 
its  direction,  until  the  argument  was  closed,  and  had  then  de- 
livered it  to  the  jury  as  unquestionably  they  might  have  done, 
and  this  opinion  had  contained  some  points  which  had  been 
overlooked  by  the  counsel,  surely  it  would  have  been  more 
prejudicial  to  the  prisoner  than  the  course. that  was  pursued. 
The  jury  would  naturally  take  the  law  from  the  court,  and 
if  therefore  the  judge  intended  to  have  oppressed  John  Fries, 
he  would  have  succeeded  better  by  reserving  his  opinion,  con- 
cealing it  from  the  counsel,  permitting  them  to  flounder  on 
in  the  dark,  and  then,  in  his  charge  to  the  jury,  dictate  the 
law  to  suit  his  partial  and  oppressive  purpose.  Would  any 
gentleman  of  the  law,  about  to  argue  a  case  before  a  court, 
think  himself  ftggrieved  if  the  judge  were  previously  to  in- 
form him  of  the  ideas  he  entertained  of  the  case,  with  full  lib- 
erty to  controvert  them  T    It  would  be  esteemed  a  favor. 

The  second  specification  of  the  first  article  consists  of  two 
parts;  it  complains  of  a  restriction  as  to  English  authorities, 
and  as  to  American  statutes.  I  cannot  conjecture  how  it  can 
be  resolved  into  partiality  or  oppression.  It  will  be  seen  pre- 
sently that  as  far  as  this  restriction  could  have  any  operation 
it  was  friendly  in  that  operation  to  John  Fries.  But,  sir, 
what  was  this  restriction  so  much  complained  of  and  now 
magnified  into  a  high  crime?  That  certain  English  decisions 
on  the  law  of  treason  made  before  the  revolution  of  1688 
should  not  or  ought  not  to  be  read  to  the  jury.  And  pray 
sir,  what  were  these  decisions?  I  will  take  their  character 
from  Mr.  Lewis  himself,  and  no  man  is  better  acquainted  with 
them.    He  says  they  were  the  decisions  of  corrupt  and  de- 
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pendent  judges,  who  carried  the  doctrines  of  constructiye 
treasons  to  the  most  dangerous  and  extravagant  lengths.  True 
they  were  so;  sanguinary,  cruel  and  tyrannical  in  the  ex- 
treme. And  could  the  exclusion  of  such  cases  injure  John 
Fries  f  If  cases  which  extenuated  and  softened  the  crime  of 
treason  had  been  rejected,  he  might  indeed  have  suffered; 
but  how  he  was  or  could  be  injured  by  keeping  from  the  jury 
those  cases  which  aggravated  his  offense,  I  am  really  at  a 
loss  to  learn.  The  restriction  then  was  on  the  United  States. 
Had  they  been  adduced  by  the  district  attorney,  no  doubt 
they  would  have  been  ably  answered  by  the  defendant's  coun- 
sel ;  but  the  ability  of  the  counsel  for  the  United  States  was 
not  inferior  to  Fries'  counsel;  and  if  Judge  Chase  had  in- 
deed a  design  to  oppress  and  injure  John  Fries,  and  to  con- 
vict him  on  strained  constructions  of  treason,  his  best  policy 
would  surely  have  been  to  have  suffered  these  cases  to  come 
forward,  and  if  supported  by  his  authority  and  the  talents 
of  the  counsel  of  the  United  States  they  might  have  had  their 
influence  with  the  jury,  notwithstanding  the  able  refutations 
they  might  have  received.  But  why  and  for  what  good  pur- 
pose did  the  counsel  desire  to  read  these  cases,  operating,  if 
they  operated  at  all,  directly  against  the  life  of  their  client. 
Why  would  they  fatigue  the  court  and  impose  upon  the  jury 
with  those  wicked  and  ridiculous  decisions  against  a  man 
who  wished  his  stag's  horns  in  the  king's  belly — and  another, 
who  declared  he  would  make  his  son  heir  to  the  crown.  Sir, 
there  could  have  been  but  one  object  in  this  attempt.  It  was 
this,  to  excite  such  horror  in  the  minds  of  the  jurors  by  re- 
citing these  tales  of  tyranny  and  blood,  as  would  create  a  gen- 
eral prejudice  in  them  against  the  law  of  treason.  The  abhor- 
rence which  would  be  honestly  given  to  such  extraordinary 
cases  of  cruelty  practiced  under  the  law  of  treason,  they  hoped 
would  extend  itself  to  all  cases  of  treason,  even  the  most  just 
and  upright.  Now,  as  to  the  statutes  of  the  United  States: 
That  any  such  restriction  was  laid  upon  the  counsel  of  John 
Fries,  rests  wholly  and  entirely  on  the  testimony  and  recol- 
lection of  Mr.  Lewis.  I  will,  sir,  first  consider  the  nature  and 
extent  of  this  charge  against  the  respondent,  supposing  the 
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facts  to  be — ^I  presume  it  will  be  granted  to  me  that  a  judge 
has  some  sort  of  authority  in  a  €ourt;  that  he  does  not  set 
there  as  a  mere  cipher,  without  power  or  command.  Among 
the  acknowledged  powers  of  a  judge,  is  that  of  regulating  and 
directing  in  some  degree  the  argument  before  him,  and  of 
preventing  the  introduction  of  matter  either  grossly  improper 
or  palpably  irrelevant  to  the  issue.  If  then  it  be  demon- 
strated that  these  statutes  of  the  United  States  had  really  and 
truly  nothing  under  heaven  to  do  with  the  trial  of  John 
Fries,  I  hope  the  judge  will  not  be  condemned  for  excluding 
them.  John  Fries,  sir,  was  indicted  for  the  treason  of  levying 
war  against  the  United  States ;  and  for  no  other  offense.  This 
crime  is  created  and  defined  by  the  constitution  of  the  United 
States.  It  became  the  duty  of  the  attorney  of  the  United 
States,  to  show  to  that  court  and  jury  that  the  prisoner  had 
been  guilty  of  the  treason  charged  in  the  indictment  accord- 
ing to  its  definition  and  description  in  the  constitution,  or  the 
prosecution  must  fail.  If,  on  the  other  hand,  he  did  show 
this  to  the  satisfaction  of  the  court  and  jury,  John  Fries  must 
necessarily  be  eonvicted.  Now,  sir ;  what  possible  influence 
or  control  could  any  act  of  Congress  have  over  the  character 
of  a  crime  defined  in  and  derived  from  the  higher  authority 
of  the  constitution.  The  act  of  Congress  could  not  enlarge, 
restrict  or  in  any  way  alter  or  affect  the  constitutional  de- 
scription. To  what  proper  purpose  then  could  any  act  of 
Congress  be  read  T  Why,  sir,  we  have  heard  something  about 
a  legislative  construction  of  the  constitution;  and  that  these 
acts  of  Congress  defining  sedition  and  other  offenses,  might 
be  used  and  were  important  to  show  what  was  intended  by  the 
constitution  in  the  description  of  treason.  In  the  first  place, 
sir.  Congress  in  passing  tliese  statutes  never  had  the  most  re- 
mote idea  or  intention  of  giving  any  sort  of  construction  or 
opinion  upon  the  law  of  treason ;  and  if  they  had  such  an  in- 
tention, it  was  beyond  their  powers  and  rights  and  should  be 
wholly  disregarded,  not  only  by  that  court  but  by  this.  The 
construction  of  the  constitution,  in  common  with  every  other 
law,  belongs  exclusively  to  the  judiciary,  as  best  qualified 
both  from  its  permanency  and  independence  as  well  as  from 
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legal  learning,  to  exercise  so  important  a  right.  The  neces- 
sity of  a  power  existing  somewhere  to  judge  of  the  constita- 
tion  and  of  the  conformity  or  nonn^onformity  of  laws  to  the 
provisions  of  it,  results  from  the  very  nature  of  a  written 
constitution ;  it  is  vain  we  have  an  instrument  paramount  to 
ordinary  legislation  if  there  is  no  authority  to  check  en- 
croachments upon  it,  and  there  is  no  department  of  govern- 
ment with  whom  this  power  can  be  so  safely  lodged,  or  by 
whom  it  can  be  so  ably  and  impartially  exercised  as  the  judi- 
ciary. If  the  legislature,  the  very  branch  of  government 
most  controlled  by  the  constitution,  and  intended  to  be  so, 
shall  be  permitted  to  assume  t^e  wide  and  unlimited  right  of 
construction,  the  constitution  will  sink  at  once  into  a  dead 
and  worthless  letter,  moulded  into  various  fantastic  shapes  at 
the  wish  of  the  legislature,  and  purporting  one  thing  today 
and  another  tomorrow  and  nothing  at  last;  but  Congress,  I 
repeat,  sir,  in  passing  the  sedition  law,  had  no  intention  what^ 
ever  of  giving  their  construction  to  the  constitutional  de- 
scription of  treason,  or  of  aflfecting  or  touching  it  in  any  way. 
The  counsel  of  Pries  were  therefore  about  to  use  or  abuse  the 
act  of  the  legislature  to  purposes  never  contemplated  or  in- 
tended I  Should  the  court  suffer  a  delusion  of  this  sort  to  be 
practiced  upon  a  jury,  equally  disrespectful  to  the  court  and 
to  the  Congress.  It  was  not  Judge  Chase  only  who  thought 
these  statutes  of  the  United  States  totally  irrelevant  to  the 
case  of  Fries.  They  had  been  solemnly  adjudged  to  be  so, 
after  every  exertion  of  the  talents  of  the  counsel  to  show  their 
application  and  force.  I  refer  you,  sir,  to  the  opinion  of 
Judge  Iredell  on  the  first  trial  of  Fries.    (See  ante,  p.  1.) 

"Will  it  be  pretended,  sir,  that  counsel  have  a  right  to  read 
anything  before  the  court  which  they  may  find  in  a  law 
book ;  is  there  anything  of  such  peculiar  dignity  and  privilege 
in  the  statutes  of  the  United  States,  that  any  of  them  may  at 
all  times  and  on  all  occasions,  whether  pertinent  or  not,  be 
read  in  a  court  of  justice;  and  it  is  a  high  crime  in  a  judge  to 
prevent  it.  Suppose  the  counsel  had  chosen  on  the  trial  of 
Fries  to  amuse  themselves  with  reading  the  revenue  laws  of 
the  United  States ;  would  the  mere  circumstance  of  their  be- 
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ing  bound  in  onr  statute  book  have  given  them  such  a  sacred 
character  that  the  court  would  be  bound  to  listen  with  the 
most  respectful  attention  to  such  an  absurd  waste  of  time.  I 
do  not  hesitate  to  aver  that  the  revenue  laws  have  full  as 
dear  and  proper  an  application  to  the  case  of  John  Fries  as 
either  of  the  statutes  the  counsel  were  so  anxious  to  produce. 

I  will  proceed  to  consider  as  briefly  as  possible,  the  third 
and  last  specification.  In  this  the  judge  is  charged  with  '^  de- 
barring the  prisoner  from  his  constitutional  privileges  of  ad- 
dressing the  jury  (through  his  counsel)  on  the  law  as  well  as 
on  the  fact."  This  charge  is  absolutely  unfounded  and  un- 
true. Judge  Chase  when  he  threw  down  the  paper  con- 
taining the  opinion  of  the  court  had  formed  on  the  law,  ex- 
plicitly declared,  that  nevertheless,  counsel  would  be  heard 
against  that  opinion.  Mr.  Lewis  seems  throughout  the  busi- 
ness to  have  been  under  an  impression  that  nothing  would  be 
heard  in  contradiction  to  that  opinion,  and  that  his  profes- 
sional rights  were  invaded;  but  this  appears  to  be  a  hasty 
and  incorrect  inference  or  conclusion  of  his  own,  from  the 
conduct  of  the  court;  he  wholly  misapprehended  the  court, 
and  has  charged  his  misapprehension  to  their  account.  This 
is  the  usual  effect  of  such  precipitate  proceedings.  The  man- 
agers have  greatly  relied  on  this  circumstance;  they  urge 
that  Mr.  Lewis,  through  the  whole  of  the  affair  and  in  all  he 
said  concerning  it,  took  for  granted  and  stated,  that  he  was 
debarred  from  his  constitutional  privileges.  He  did  so;  but 
he  did  so  under  a  mistake  of  his  own,  not  proceeding  from 
the  court. 

Attention  to  what  passed  on  the  second  day,  as  it  is  called, 
of  Fries,  will  most  abundantly  prove  that  the  judge  never  had 
intended  any  partiality  or  oppression  against  him;  and  cer- 
tainly, that  if  he  had  any  such  intention,  he  never  carried  it 
into  execution  or  effect ;  and  I  trust  I  am  safe  in  saying,  that 
the  mere  intention  to  commit  a  crime,  however  gross  and  out- 
rageous, unless  carried  into  some  sort  of  action  or  effect,  con- 
stitutes no  offense.  A  man  may  intend  to  commit  a  larceny 
assault  and  battery,  or  any  oilier  offense,  but  while  he  ab- 
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stains  from  the  act,  the  mere  intention  cannot  subject  him  to 
trial  or  punishment. 

(Granting  the  judge  had  been  in  error  on  the  first  day,  what 
could  he  or  any  man  do  more  than  to  rectify  the  error  as 
soon  as  discovered,  and  hasten  to  the  right  path  before  any 
injury  could  have  resulted  from  his  momentary  deviation. 
But  the  honorable  manager  has  told  you  he  had  sinned  be- 
yond the  grace  of  repentance,  and  that  no  contrition,  how- 
ever sincere,  could  wipe  away  the  offense.  The  corrupt  in- 
tent charged  upon  him,  is  disproved  by  his  entire  willingness 
to  permit  the  counsel  to  manage  their  cause  in  their  own  way 
if  they  disapproved  of  his,  and  by  hiB  full  and  candid  re- 
traction of  the  error,  if  any  error  had  been  committed. 

The  papers  were  accordingly  resumed,  every  copy  collected 
and  the  counsel,  the  prisoner  and  the  jury  were  placed  in 
the  same  precise  situation  as  if  these  papers  had  never  been 
distributed;  with  the  most  ample  acknowledgment  of  all 
their  rights,  and  the  most  urgent  solicitations  to  them  to 
proceed  in  the  enjo3nnent  and  exercise  of  them.  But  no;  the 
counsel  had  taken  their  ground,  and  nothing  could  move 
them.  John  Fries  had  received  their  instructions  and  with 
equal  perseverance  declined  the  aid  of  other  counsel  offered 
to  him  by  the  court  repeatedly.  Now  sir,  let  me  ask  you  and 
this  honorable  court,  on  your  consciences,  not  to  be  blinded 
by  the  management  and  finesse  of  ingenious  counsel — what 
was  the  meaning  of  all  this  f  What  was  the  object  of  it  t  Did 
the  counsel  now  believe  they  would  not  be  fully  heard  in  de- 
fense of  their  client,  both  on  law  and  fact?  Did  they  now 
suppose  themselves  or  the  jury  restricted  in  their  rights,  or 
that  a  just  and  impartial  trial  would  not  be  hadt  No  such 
thing;  most  certainly  not.  But,  in  the  language  of  Mr. 
Lewis,  they  thought  they  had  got  the  court  in  an  error,  or  a 
scrape,  and  they  were  determined  to  keep  them  there.  What, 
says  Judge  Peters,  if  we  have  done  wrong,  will  you  not  suf- 
fer us  to  repair  that  wrong  by  doing  what  is  right,  by  doing 
all  that  you  have  required?  No;  no;  was  the  answer.  Mr. 
Lewis  has  declared  to  you,  sir,  in  the  most  ample  and  ex- 
plicit terms,  that  th^  abandoned  John  Fries,  because  they 
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thongltt  they  took  a  better  chance  of  saving  him  by  this 
means,  than  they  could  have  by  any  trial ;  and  to  use  his  own 
words  in  another  part  of  his  testimony,  "we  withdrew/' 
says  he,  ''from  the  defense  of  John  Fries,  because  we  thought 
it  would  best  serve  him,  and  we  were  not  influenced  by  any 
other  motive  whatever. ' '  They  had  already,  before  Judge  Ire- 
dell, tried  the  efficacy  of  the  full  and  unconfined  exertion  of 
their  talents  in  his  defense,  and  found  how  vain  the  attempt 
was.  They  were  well  satisfied  no  hope  of  success  could  be 
entertained  on  a  fair  trial  of  the  merits  of  their  case  both  in 
law  and  fact,  and  they  eagerly  grasped  any  occurrence,  that 
by  operating  upon  the  passions,  the  humanity,  or  the  pre- 
judices of  mankind,  might  give  their  client  a  chance  for  es- 
cape, which  he  could  not  look  for  in  the  merit  of  his  own 
conduct  With  this  view  they  most  solemnly  impressed  upon 
the  mind  of  Fries  the  necessity  of  his  maintaining  the  ground 
they  had  taken  for  him,  and  refusing  the  assistance  of  any 
other  counsel.  So  well  did  these  gentlemen  know  the  court 
had  no  intention  of  oppressing  John  Fries,  that  in  their  com- 
munications to  him,  they  anticipated  the  offer  of  other  coun- 
sel to  supply  their  desertion. 

A  very  strange  and  unexpected  effort  has  been  made,  sir, 
to  raise  a  prejudice  against  the  respondent  on  this  occasion, 
by  exciting,  or  rather  forcing,  a  sympathy  for  John  Pries. 
We  have  heard  him  most  pathetically  described  as  the  ignor- 
ant, the  friendless,  the  innocent  John  Fries.  The  ignorant 
John  Fries.  Is  this  the  man  who  undertook  to  decide  that  a 
law,  which  had  passed  the  wisdom  of  the  Congress  of  the 
United  States,  was  impolitic  and  unconstitutional;  and  who 
stood  so  confident  of  this  opinion,  as  to  maintain  it  at  the 
point  of  the  bayonet?  He  will  not  thank  the  gentleman  for 
this  compliment,  or  accept  the  plea  of  ignorance  as  an  apology 
for  his  crimes.  The  friendless  John  Fries.  Is  this  the  man 
who  was  able  to  draw  round  himself  a  band  of  bold  and  de- 
termined adherents,  resolved  to  defend  him  and  his  wild  doc- 
trines, at  the  risk  of  their  own  lives  and  of  the  lives  of  all 
who  should  dare  to  oppose.  Is  this  the  John  Fries  who  had 
power  and  friends  enough,  actually  to  suspend,  for  a  con- 
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siderable  time,  the  authority  of  the  United  States  over  a  large 
district  of  conntiy ;  to  prevent  the  execution  of  the  laws,  and 
to  command  and  compel  the  officers  appointed  to  execute  the 
law,  to  abandon  the  duties  of  their  appointment,  and  lay  the 
authority  of  the  government  at  the  feet  of  this  friendless 
usurper.  The  innocent  John  Fries.  Is  this  the  man  against 
whom  a  most  respectable  grand  jury  of  Pennsylvania  in 
1799,  found  a  bill  of  indictment  for  high  treason,  and  who 
was  afterwards  convicted  by  another  jury  equally  impartial 
and  respectable,  with  the  approbation  and  under  the  direc- 
tion of  a  judge,  whose  humanity  and  conduct  on  that  very 
occasion,  has  received  the  most  unqualified  praise  of  the  hon- 
orable manager  who  thus  sympathizes  with  Fries.  Is  this 
the  John  Fries  against  whom  a  second  grand  jury,  in  1800, 
found  another  bill  for  the  same  offense,  founded  on  the  same 
facts,  and  who  was  again  convicted  by  a  just  and  conscien- 
tious petit  jury.  Is  this  innocent  German  the  man,  who,  in 
pursuance  of  a  wicked  opposition  to  the  power  and  laws  of 
the  United  States,  and  a  mad  confidence  in  his  ability  to 
maintain  that  opposition,  rescued  the  prisoners  duly  arrested 
by  the  officers  of  the  government,  and  placed  those  very  offi- 
cers under  duress ;  who,  with  arms  in  his  hands  and  menace 
on  his  tongue,  arrayed  himself  in  military  order  and  strength, 
put  to  hazard  the  safety  and  peace  of  the  country,  and 
threatened  us  with  all  the  desolation,  bloodshed  and  horror 
of  civil  war;  who  at  the  moment  of  his  desperate  attack,  cried 
out  to  his  infatuated  followers,  "come  on,  I  shall  probably 
fall  on  the  first  fire,  then  strike,  stab  and  kill  all  you  -can." 
In  the  fervid  imagination  of  the  honorable  manager,  the 
widow  and  orphans  of  this  man,  even  before  he  is  dead,  are 
made,  in  hypothesis,  to  cry,  at  the  judgment  seat  of  God 
against  the  respondent ;  and  his  blood,  though  not  a  drop  of 
it  has  been  spilled,  is  seen  to  stain  the  pure  ermine  of  justice. 
I  confess,  sir,  as  a  Pennsylvanian,  whose  native  state  has 
been  disgraced  with  two  rebellions  in  the  short  period  of  four 
years,  my  ear  was  strangely  struck,  to  hear  the  leaders  of  one 
of  them  addressed  with  such  friendly  tenderness  and  hon- 
ored with  such  flattering  sympathy  by  the  honorable  manager. 
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It  is  unusual,  sir,  in  public  prosecutions,  for  the  accused  to 
appeal  to  his  general  life  and  conduct  in  refutation  of  the 
charges.  How  proudly  may  the  respondent  make  this  ap- 
peal. He  is  charged  with  a  violent  attempt  to  violate  the 
laws  and  constitution  of  his  country,  and  destroy  the  best 
liberties  of  his  fellow  citizens.  Look,  sir,  to  his  past  life,  to 
the  constant  course  of  his  opinions  and  conduct  and  the  im- 
probability of  its  charge  is  manifest.  Look  to  the  days  of 
doubt  and  danger ;  look  to  that  glorious  struggle  so  long  and 
so  doubtfully  maintained  for  that  independence  we  now  en- 
joy, for  those  rights  of  self-government  you  now  exercise,  and 
do  you  not  see  the  respondent  among  the  boldest  of  the  bold, 
never  sinking  in  hope  or  in  exertion,  aiding  by  his  talents 
and  encouraging  by  his  spirit ;  in  short,  putting  his  property 
and  his  life  in  issue  on  the  contest,  and  making  the  loss  of 
both  certain  by  the  active  part  he  assumed,  should  his  coun- 
try fail  of  success.  And  does  this  man,  who  thus  gave  all  his 
possessions,  all  his  energies,  all  his  hopes  to  his  country  and 
to  the  liberties  of  this  American  people,  now  employ  the 
small  and  feeble  remnant  of  his  days,  without  interest  or  ob- 
ject, to  pull  down  and  destroy  that  very  fabric  of  freedom, 
that  very  government  and  those  very  rights  he  so  labored  to 
establish.  It  is  not  credible;  it  cannot  be  credited,  but  on 
proof  infinitely  stronger  than  anything  has  been  offered  to 
this  honorable  court  on  this  occasion.  Indiscretions  may  have 
been  hunted  out  by  the  i)erseverance  of  persecution;  but  I 
trust  most  confidently,  that  the  just,  impartial  and  dignified 
sentence  of  this  honorable  court  will  completely  establish  to 
our  country  and  to  the  world,  that  the  respondent  has  fully 
and  honorably  justified  himself  against  the  charges  now  ex- 
hibited against  him,  and  has  discharged  his  official  duties,  not 
only  with  the  talents  which  are  conceded  to  him,  but  with 
an  integrity  which  is  infinitely  more  dear  to  him. 

MR.  KEY  FOE  THE  DEFENSE. 

February  S2. 

Mr.  Key  spoke  on  the  second,  third  and  fourth  articles.  The 
jttror,  Basset,  was  competent  to  serve.  To  be  indifferent,  as  ap- 
plied to  a  juror,  means  that  he  shall  not  be  actuated  by  malice  or 
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favor  towardfl  either  party.  Grant  that  Basset  had  made  up  his 
mind  on  the  sedition  law,  and  that  such  a  work  as  the  Prospect  Be- 
fore Us,  came  within  it  Who  was  there  of  any  understanding  or 
political  information  in  Virginia,  that  had  not  made  np  his  mind 
on  the  constitutionality  or  nnconstitntionality  of  the  sedition  lawf 
What  man  hut  concunred  in  opinion  that  the  Prospect  Before  Us, 
was  a  "wicked,  disgraceful  and  malignant  libel  f  And  where  can 
yon  find  it  a  disqnalification  of  a  juror,  or  a  canse  of  challenge  to  a 
juror,  that  he  has  declared  an  opinion  as  to  the  lawf  Has  not 
every  man  from  his  infancy  heard  and  often  declared  that  one  man 
to  ]ull  another  with  malice  prepense  was  murder;  yet  this  is  an 
opinion  formed  and  declared  as  to  the  law  arising  on  a  particular 
state  of  facts.  Suppose  a  man  indicted  for  murder  and  an  excep- 
tion was  taken  to  a  juror  that  he  had  formed  and  delivered  an 
opinion  on  the  law,  because  he  had  said  the  killing  of  a  man  with 
malice  prepense  was  murder,  would  not  such  an  exception  be 
scouted  out  of  courts  f  Is  not  such  a  man  notwithstanding  such 
opinion,  competent  and  impartial  as  to  hearing  and  weighing  the 
evidence  in  the  case  before  himf  As  to  the  intent  with  which  the 
act  was  done,  charged  to  be  murder  f  And  in  what  does  the  present 
case  differ  f  Basset  thought  the  extracts  he  had  seen  in  the  news- 
papers came  within  the  sedition  law.  He  thought  that  law  con- 
stitutional; but  whether  Callender  was  the  author,  whether  the  pub- 
lication was  malicious  and  false,  and  edited  with  intent  to  defame, 
were  facts  to  be  determined  from  the  evidence  in  the  cause,  were 
facts  as  to  which  he  had  formed  no  opinion,  and  relative  to  which 
he  had  neither  heard  or  uttered  a  word,  and  consequently  was  com- 
petent to  an  impartial  decision. 

But  even  if  Judge  Chase  was  "wrong  in  his  decision,  it  must  be 
proved  that  he  acted  corruptly  to  procure  a  conviction.  It  has  been 
argued  that  every  man  is  liable  to  punishment  who  acts  contrary 
to  law,  and  that  the  judge  having  given  an  opinion  and  acted  con- 
trary to  law  is  liable  to  be  punished.  Miserable  would  be  the  con- 
dition of  a  judge,  if  every  error  of  judgment  was  construed  into 
corruption — called  into  ofSce  to  determine  complicated  cases  arising 
from  the  conflicting  interests  of  individuals,  to  punish  the  crimes 
and  the  villainies  of  mankind,  more  cannot  be  required  of  him  than 
that  he  should  carry  to  the  judgment  seat,  talente  and  integrity;  a 
clear  head  and  a  pure  heart.  Judges  must  be  made  of  men,  and 
from  the  imperfection  of  human  nature,  must  be  incident  to  its 
frailties — ^in  what  code  are  they  to  be  deemed  infallible  T  By  what 
means  are  they  to  become  soT  And  if  so,  then  why  the  unnecessary 
establishment  of  appellate  courts,  to  rectify  errors  of  inferior  juris- 
dictions in  all  well  organized  governments  T  Why  not  punish  all  in- 
ferior judges  on  reversal  of  their  judgment  by  a  superior  tribunal, 
if  error  be  admitted  as  proof  of  corruption  T 

The  rejection  of  John  Taylor's  testimony  was  legal  and  proper, 
and  if  the  judge  erred,  there  is  no  ground  to  suspect  corrupt  in- 
tentions. To  prove  that  President  Adams  was  an  aristocrat,  was 
no  justification  pf  the  libellous  matter  contained  in  the  12th  set  of 
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words;  the  tenn  in  itself  conveys  no  imputation,  is  not  hbeUous;  it 
becomes  so  by  its  connection  with  the  subsequent  words,  formng 
an  entire  sentence,  which  words  were  not  attempted  to  be  justified. 
That  part  of  the  pubUcation  that  states  Mr.  Adams  to  be  an  ansto- 
crat  was  inducement  only  to  the  subsequent  libellous  matter  con- 
tained in  the  same  sentence;  and  to  admit  a  man  to  prove  induce- 
ment, to  prove  what  is  immaterial,  to  prove  a  part  only,  and  then 
set  it  up  as  a  justification  of  tiie  real  libeUous  words,  and  of  the 
whole  charge,  would  disgrace  judicial  proceedings. 

The  fiist  specification  of  the  fourth  article,  that  of  compelling 
the  prisoner's  counsel  to  reduce  to  writing  and  submit  to  the  in- 
spection of  the  court  for  rejection  or  admission,  all  questions  meant 
to  be  propounded  to  Colonel  Taylor,  what  injustice  could  result  to 
Callender  from  this  procedure.  It  is  contended  that  this  was  ar- 
bitrary and  oppressive,  new  and  usual  in  Virginia.  It  was  novel  in 
Virginia,  but  it  does  not  therefore  follow  that  it  was  impeachable 
and  criminal.  Different  practices  prevail  in  different  states,  but 
the  practice  is  to  be  tested  by  its  reason  and  propriety. 

The  second  specification  is  refusing  the  continuance.  An  appli- 
cation for  the  continuance  of  a  cause  on  aflSdavit,  is  always  to  the 
discretion  of  the  court;  exercised  for  the  furtherance  of  justice 
under  the  circumstances  disclosed.  The  great  object  of  criminal 
jurisprudence  is,  that  trials  for  offenses  shall  speedily  take  place, 
and  punishment  be  lenient  but  certain.  In  Maryland,  where  the  re- 
spondent had  long  presided  in  a  criminal  court,  offenses  are  always 
tried  the  same  term  at  which  the  indictment  is  found  as  a  matter  of 
course.  The  affidavit  stated  the  witnesses  to  be  at  the  remote  ends 
of  the  continent;  it  did  not  state  a  belief  that  they  could  be  obtained 
in  any  reasonable  and  definite  time;  in  truth  it  was  a  shallow  pre- 
text for  delay;  the  witnesses  were  not  wanted. 

To  the  third  specification,  ^n  the  use  of  unusual,  rude  and  con- 
temptuous expressions  towards  the  prisoner's  counsel."  Witnesses 
say  he  called  them  young  gentlemen,  a  term  certainly  not  rude  or 
contemptuous,  and  most  probably  arising,  as  he  was  a  stranger, 
from  not  immediately  recollecting  their  names,  and  was  full  as 
decorous,  as  calling  them  by  name.  Judge  Marshall  saw  nothing 
particular  and  offensive  in  the  court  Mr.  Randolph  saw  nothing  in 
the  court  evidencing  a  disposition  to  oppress  Callender.  Col.  Tay- 
lor observed  that  the  conduct  of  the  judge  was  imperious,  sarcastio 
and  witty,  and  another  witness  observed  that  he  was  extremely 
facetious,  but  none  of  them  have  said  he  was  rude,  contemptuous  or 
oppressive. 

The  third  and  fourth  specifications  seem  designed  to  designate  the 
lines  of  civility  between  the  bench  and  bar,  and  to  establish  certain 
ndee  for  decorous  behavior  in  their  intercourse;  and  were  we  trjdng 
the  judge  for  violating  such  rules,  our^  time  might  not  be  misap- 
plied. Polished  manners,  suavity  of  disposition  and  decorous  be- 
havior, give  grace  and  elegance  to  men  in  all  offices  and  situations; 
but  on  the  bench  we  should  be  satisfied  with  fond  knowledge,  in- 
flexible integrity  and  firmness  of  opinion.    When  or  wber^  was  the 
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want  of  decoiouB  behavior  to  coonsel  deemed  an  impeachable  of- 
fense. 

The  fifth  specification  is  a  charge  of  indecent  solicitude  mani- 
fested by  the  judge.  Solicitude  is  an  operation  of  the  mind— it 
means  mental  anxiety.  A  judge  cannot  be  deemed  guilty  of  a  crime 
for  feeling  a  solicitude  that  guilt  should  be  punished  or  innocence 
acquitted.  It  is  said  that  before  the  trial  the  judge  manifested  a 
determination  to  convict  Callender;  and  in  support  of  this,  his 
jocular  conversations  have  been  brought  forward  as  proof  of  his 
intent.  The  mass  of  testimony  relied  on  to  prove  Judge  Chase's  in- 
decent solicitude  to  convict  Callender,  terminates,  on  examination, 
in  a  jocular  conversation  in  a  public  room;  an  unimportant  remark 
in  a  public  stage;  and  the  discrediting  a  witness  who  to  speak  of 
him  most  respectfully  was  grossly  mistaken. 

MR.  LEE  FOR  THE  DEFENSE. 

Mr.  Lee  devoted  his  speech  to  the  fifth  and  sixth  articles.  The 
whole  charge  in  the  fifth  article  is,  that  by  authority  of  the  judge, 
a  capias  was  awarded  against  Callender,  when  that  process  ought  to 
have  been  a  summons.  It  is  not  alleged  that  the  capiae  was  awarded 
with  any  corrupt  or  evil  intention  of  any  kind.  If  then  the  article 
contains  no  charge  of  a  crime,  there  must  be  an  acquittal.  A  capias 
in  the  case  of  Callender  was  the  proper  process,  according  to  com- 
mon law  principles,  and  the  English  authorities  of  modem  date. 
In  reason  and  common  sense,  a  capias  is  the  proper  process  where 
the  offense  is  punishable  by  imprisonment.  Callender  was  charged 
with  an  offense  punishable  by  fine  and  imprisonment  In  such  a 
case,  a  summons  would  be  a  notification  to  the  offender  to  abscond 
or  remove  himself  out  of  the  reach  of  the  court 

Any  doubt  as  to  the  propriety  of  issuing  the  capita,  is  entirely 
removed  by  the  laws  of  the  United  States.  The  14th  section  of  the 
''act  to  establish  the  judicial  courts  of  the  United  States,'^  gives 
power  to  the  circuit  courts,  to  issue  all  writs  necessary  for  the  exer- 
cise of  their  jurisdiction,  and  agreeable  to  the  principles  and  usage 
of  law,  and  the  11th  section  of  the  same  act,  gives  exclusive  cogni- 
zance of  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States  to  the  circuit  courts,  except 
otherwise  directed  by  that  or  some  other  statute.  The  court 
which  awards  the  writ  is  to  decide  what  process  is  necessary  for  the 
exercise  of  its  jurisdiction,  and  agreeable  to  the  principles  and 
usage  of  law  in  each  particular  case.  Section  33  of  the  same  stat- 
ute authorizes  a  judge  of  the  circuit  court  to  order  a  process  for  the 
arrest  of  the  accused  for  any  crime  or  offense  against  the  United 
States,  agreeably  to  the  usual  mode  of  process  of  arrest  against 
offenders  in  the  state  where  the  court  is  holden,  and  the  offense 
committed.  A  sununons  is  not  authorized  by  the  section  because  a 
summons  is  not  a  process  of  arrest  We  call  upon  the  learned 
managers  to  point  out  any  other  process  by  which  a  person  can  be 
arrested,  even  in  Virginia,  except  by  a  capias.  In  England,  in  Vir- 
ginia, in  Maryland,  in  every  state,  the  process  of  arrest  is  by  capias. 
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The  7th  section  of  the  act  of  Congress  of  March  2,  1793,  enacts 
''that  it  shall  be  lawful  for  the  several  courts  of  the  United  States, 
from  time  to  time,  as  occasion  may  require,  to  make  rules  and  orders 
for  their  respective  courts,  directing  the  returning  of  writs  and 
processes,  the  filing  of  declarations  and  other  pleadings,  the  taking 
of  rules,  the  entering  up  judgment  by  default,  and  other  matters  in 
the  vacation,  and  otherwise  in  a  manner  not  repugnant  to  the  laws 
of  the  United  States,  to  regulate  the  practice  of  the  said  courts  re- 
spectively, as  shall  be  fit  and  necessary  for  the  advancement  of  jus- 
tice, and  especially  to  that  end  to  prevent  delays  in  proceedings.'* 
I  know  not  what  language  can  convey  a  more  complete  power  to 
the  court  over  its  process.  A  uniform  rule  in  the  courts  of  the 
United  States  is  very  desirable,  that  offenders  and  criminals  may  be 
brought  to  trial  by  the  like  forms  in  every  state  for  violations  of 
the  statutes  of  Congress.  To  allow  one  kind  of  process  in  Virginia, 
and  a  different  one  in  Maryland  for  the  same  offense,  would  be  an 
heterogenious  and  unequal  mode  of  administering  justice.  Judge 
Chase  then  rightly  determined  that  the  laws  of  the  State  of  Vir- 
ginia, which  require  a  summons  to  be  issued  in  cases  of  the  com- 
monwealth, did  not  apply  to  the  court  of  the  United  States. 

The  charge  in  the  sixth  article  is  that  he,  ^th  intent  to  oppress 
and  procure  the  conviction  of  Callender,  ruled  him  to  trial  during 
the  term  at  which  he  was  presented  and  indicted,  contrary  to  the 
laws  of  Virginia,  which  it  is  alleged  have  provided  that  in  cases 
not  capital,  the  offender  shall  not  be  held  to  answer  any  present- 
ment of  a  Grand  Jury  until  the  next  succeeding  court. 

This  article  may  be  understood  as  affirming,  that  there  exists 
some  law  of  Virginia  which  positively  prohibits  the  trial  of  a  mis- 
demeanor at  the  same  term  at  which  the  indictment  is  found.  No 
such  law  has  been  produced,  and  we  deny  that  any  such  law  of 
Virginia  exists. 

But  it  has  been  said  that  in  England  it  is  not  usual  or  according 
to  the  general  course  of  proceedings,  to  try  petty  misdemeanors  at 
the  same  court  that  the  traverser  pleads.  For  this  is  cited,  4  Black. 
351,  and  it  is  also  said  that  the  practice  of  Virginia  conforms  to 
the  practice  in  England  in  this  instance.  Let  this  be  admitted,  and 
what  does  it  avail.  The  practice  that  has  been  mentioned  applies 
only  to  petty  misdemeanors,  and  the  law  has  always  distinguished 
between  petty  misdemeanors  and  those  of  a  greater  malignity.  The 
practice  does  not  apply  to  what  are  termed  crimina  majera.  Can 
it  be  said  that  such  a  rule  of  practice  applies  to  the  case  of  Callen- 
der.   Was  he  indicted  for  a  petty  misdemeanor  T  no,  he  was  not. 

The  Judge  acted  not  only  according  to  law,  but  with  humanity 
in  bringing  the  traverser  to  trial  at  the  same  term  at  which  he  was 
indicted.  If  the  trial  had  been  postponed  to  another  term,  and 
Callender  in  the  mean  time  had  been  imprisoned,  such  a  conduct  in 
the  court  would  have  giv^i  cause  of  complaint  against  the  Judge, 
who  would  then  have  been  accused  of  postponing  the  trial  of  an 
innocent  man,  for  the  purpose  of  oppression.    What  in  such  a  case 
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ought  the  Judge  to  have  donet  Exactly  what  he  did.  Ohe^^^ 
constitution  and  the  laws  of  the  United  States,  he  brought  the  trav- 
erser to  a  speedy  and  public  trial. 

February  23. 

Mr.  Rodney.  Mr.  President,  with  the  permission  of  the  leaded 
counsel  for  the  respondent,  I  wish  to  produce  an  authority  or  two, 
which  I  conceive  material  in  this  case,  and  wish  to  afford  ihem  an 
opportunity  of  attempting  to  controvert  them.  One  of  the  coraisel 
(Mr.  Lee)  has  referred  to  the  rules  of  the  Supreme  Court,  where 
it  is  said  that  "that  court  would  consider  the  practice  of  the  kings 
bench,  as  forming  the  outline  for  them."  And  he  has  deduced  this 
inferences  that  the  circuit  courts  would  follow  the  example  of  the 
Supreme  Court,  and  be  governed  by  the  practice  of  the  king's 
bench  also.  In  order  to  show  the  practice  in  England,  I  will  refer 
to  Bacon  Abridgment,  6  Vol.,  p.  656,  where  it  is  declared  that  the 
courts  will  postpone  a  trial  for  two  terms,  on  account  of  the  ab- 
sence of  Witnesses,  provided  there  is  no  cause  of  suspicion  that  a 
delay  was  only  intended.  Prom  this  case  I  shall  insist,  that  Judge 
Chase  was  bound  to  continue  the  trial  of  Callender.  There  is  a  case 
in  Cowper's  Reports,  where  the  person  accused  made  an  affidavit 
of  the  absence  of  a  very  material  witness,  who  was  out  of  the  reach 
of  the  process  of  the  court.  And  the  court  informed  the  prosecu- 
tor, that  unless  he  would  consent  that  the  deposition  of  the  witness 
should  be  taken  and  read  in  evidence,  that  they  would  postpone  the 
case  forever.  In  England,  courts  of  common  law  have  no  power 
to  issue  commissions  to  take  the  depositions  of  witnesses,  unless  by 
consent,  and  therefore  Lord  Mansfield  declared,  that  although  the 
court  could  not  oblige  the  prosecutor  to  consent,  yet  they  would 
postpone  the  trial  forever  unless  he  did.  But  the  statutes  of  the 
United  States  expressly  authorize  the  courts  to  issue  commissions, 
and  therefore  there  is  force  in  the  observation  of  Judge  Chase,  that 
Callender's  witnesses  lived  in  so  dispersed  a  situation  that  it  was 
impossible  to  procure  their  attendance.  In  answer  to  the. observa- 
tions made  by  the  counsel  for  the  respondent,  that  a  judge  is  not 
impeachable  unless  indictable,  I  will  refer  to  a  passage  in  the  con- 
stitution of  Pennsylvania:  where,  although  nearly  the  ecpreas 
words  on  the  subject  of  impeachment  are  used  as  in  the  constitution 
of  the  United  States,  yet  it  also  provides  for  the  removal  of  any 
judge,  upon  the  address  of  two-thirds  of  the  legislature.  And  there 
has  been  a  recent  case  where  a  judge  was  removed,  for  indecent 
and  ungentlemanly  conduct  towards  his  brother  judge.  I  allude 
to  the  case  of  Judge  Addison.  Mr.  Addison  made  the  same  point 
which  has  been  made  in  this  trial,  that  a  judge  could  not  be  re- 
moved unless  for  a  violation  of  law,  and  that  he  had  violated  none. 
But  he  was  ably  anticipated  by  Mr.  Dallas,  and  was  as  ably  re- 
plied to  by  the  Attorney  General  of  Pennsylvania  (Mr.  M'Kean) 
on  this  subject,  and  the  Senate  did  actually  remove  him.  The  con- 
stitution of  the  United  States  declares,  ''That  the  judges  both  of 
the  Supreme  and  inferior  courts,  shall  hold  Uieir  offices  during 
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good  behavior.''  And  I  mean  to  eontend  that  misdemeanor  and 
misbehavior  are  convertible  terms,  and  that  a  judge  is  liable  to 
impeachment  for  a  misbehavior  in  office.  And  surely  sir,  if  a  judge 
misbehaves  himself  in  office  and  is  removed  for  it^  he  has  no  pezson 
to  blame  but  himself. 

MB.    MARTIN    "FOR   THE    DEFENSE. 

Mr.  Martin :  Mr.  President.  Did  I  only  appear  in  defense 
of  a  friend,  with  whom  I  have  been  in  habits  of  intimacy  for 
nearly  thirty  years,  I  should  feel  less  anxiety  on  the  present 
oeeasion,  though  that  circumstance  would  be  a  sufficient  in- 
ducement; but  I  am,  at  this  time,  actuated  by  superior  mo- 
tives. I  consider  this  cause  not  only  of  importance  to  the 
respondent  and  his  accusers,  but  to  my  fellow  citizens  in  gen- 
eral (whose  eyes  are  now  fixed  upon  us),  and  to  their  pos- 
terity, for  the  decision  at  this  time  will  establish  a  most  im- 
portant precedent  as  to  future  cases  of  impeachment. 

In  the  discussion  of  this  cause,  I  fear  I  shall  occupy  a 
greater  i>ortion  of  your  time  than  I  could  wish,  but,  as  the 
charges  are  brought  forward  by  such  high  authority  as  the 
house  of  representatives  of  the  United  States,  it  becomes 
necessary  to  bestow  upon  them  more  attention  than  they 
would  deserve,  were  they  from  a  less  respectable  source. 

We  have  been  told  by  an  honorable  Manager  (Mr.  Camp- 
bell) that  the  power  of  trying  impeachments  was  lodged  in 
the  senate  with  the  most  perfect  propriety;  for  two  reasons, 
— ^ihe  one,  thit  the  person  impeached  would  be  tried  before 
those  who  had  given  their  approbation  to  his  appointment  to 
office.  This  certainly  was  not  the  reason  by  which  the  f  ram- 
ers  of  the  constitution  were  influenced,  when  they  gave  this 
power  to  the  senate.  Who  are  the  officers  liable  to  impeach- 
ment t  The  president,  the  vice-president,  and  all  civil  officers 
of  govemm^it.  In  the  election  of  the  two  first  the  senate 
have  no  control,  either  as  to  nomination  or  approbation.  As 
to  other  civil  officers  who  hold  their  appointments  during  good 
bdavior,  it  is  extremely  probable  that, .  though  they  were 
approved  by  one  senate,  yet  from  lapse  of  time  and  the  fluc- 
tuations of  that  body,  an  officer  may  be  impeached  before  a 
senate,  not  one  of  whom  had  sanctioned  his  appointment,  not 
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one  of  whom  perhaps,  had  he  been  nominated  after  their  elec- 
tion, wonld  have  given  him  their  sanction. 

This,  then,  conld  not  have  been  one  of  the  reasons  for  thus 
placing  the  power  over  these  officers.  But  as  a  second  rea- 
son, he  assigned  that  if  any  other  inferior  tribunal  had  been 
entrusted  with  the  trial  of  impeachments,  the  members  might 
have  an  interest  in  the  conviction  of  an  officer,  thereby  to 
have  him  removed,  in  order  to  obtain  his  place;  but,  that  no 
senator  could  have  such  inducement.  I,  sir,  disclaim,  I  hold 
in  contempt  the  idea  that  the  members  of  any  tribunal  would 
be  influenced  in  their  decision  by  so  unworthy,  so  base  a  mo- 
tive ;  but  what  is  there  to  prevent  this  senate,  more  than  any 
other  court,  from  being  thus  influenced  T  Is  there  any  thing 
to  prevent  any  member  of  this  senate,  or  any  of  their  friends, 
from  being  appointed  to  the  office  of  any  person  removed  by 
their  conviction ! 

I  speak  not  from  any  apprehension  I  have  of  this  honor- 
able court.  In  their  integrity  I  have  the  greatest  confidence. 
I  have  the  greatest  confidence  they  will  discharge  their  duty 
to  my  honorable  client  with  uprightness  and  impartiality.  I 
have  only  made  these  observations  to  show  that  the  reasons 
assigned  by  the  honorable  Manager  for  vesting  the  trials  of 
impeachment  in  the  senate,  are  fallacious. 

I  see  two  honorable  members  of  this  court  who  were  with 
me  in  the  convention,  in  1787,  who  as  well  as  myself,  perfectly 
know  why  this  power  was  vested  in  the  senate.  It  was  be- 
cause, among  all  our  speculative  systems,  it  was  thought  this 
power  could  no  where  be  more  properly  placed,  or  where  it 
would  be  less  likely  to  be  abused.  A  sentiment,  sir,  in  which 
I  perfectly  concurred,  and  I  have  no  doubt  but  the  event  of 
this  trial  will  show  that  we  could  not  have  better  disposed  of 
that  power. 

Let  us  now,  sir,  examine  the  constitution  on  the  subject  of 
impeachments  and  from  thence  learn  in  what  cases  and  in 
what  only  imx>eachments  will  lie.  To  have  correct  sentiments 
on  this  subject  is  of  infinite  importance.  An  error  here  would 
be  like  what  is  called  an  error  in  the  first  concoction,  and 
would  pervade  the  whole  system. 
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By  the  constitution  it  is  declared  that  ''The  House  of  Bep- 
resentatives  shall  have  the  sole  power  of  impeachment."  That 
section,  however,  doth  not  declare  in  what  cases  the  power 
shall  be  exercised.  This  is  designated  in  a  subsequent  part 
of  the  Constitution,  and  I  shall  contend  that  the  power  of  im- 
peachment is  confined  to  the  persons  mentioned  in  the  consti- 
tution, namely,  "the  President,  the  Vice-President,  and  aU 
other  civil  oflScers." 

Will  it  be  pretended,  for  I  have  heard  such  a  suggestion, 
that  the  house  of  representatives  have  a  right  to  imx)each 
every  citizen  indiscriminately !  For  what  shall  they  impeach 
them!  For  any  criminal  act!  Is  the  house  of  representa- 
tives, then,  to  constitute  itself  into  a  grand  jury  to  receive 
information  of  a  criminal  nature  against  all  our  citizens,  and 
thereby  to  deprive  them  of  a  trial  by  jury !  This  was  never 
intended  by  the  constitution. 

The  president,  vice-president,  and  other  civil  officers  can 
only  be  impeached.  They  only  in  that  case  are  deprived  of  a 
trial  by  jury; — ^they,  when  they  accept  their  offices,  accept 
them  on  those  terms,  and  as  far  as  relates  to  the  tenure  of 
their  offices,  relinquish  that  privilege;  they,  therefore,  can- 
not complain.  Here,  it  appears  to  me,  the  framers  of  the 
constitution  have  so  expressed  themselves  as  to  leave  not  a 
single  doubt  on  this  subject. 

In  the  first  article,  section  the  third,  of  the  constitution,  it 
is  declared  that  judgment  in  all  cases  of  impeachment  shall 
not  extend  further  than  removal  from  office  and  disqualifica- 
tion to  hold  any  ofKce  of  honor,  trust  or  profit  under  the 
United  States.  This  clearly  evinces  that  no  person  but  those 
who  hold  ofiSces  are  liable  to  impeachment.  They  are  to  lose 
their  offices,  and  having  misbehaved  themselves  in  such  man- 
ner as  to  lose  their  offices,  are  with  propriety,  to  be  rendered 
ineligible  thereafter. 

The  next  question  of  importance  is,  in  what  cases  the  house 
of  representatives  have  a  right  to  impeach  the  president,  the 
vice-president,  and  the  other  civil  officers. 

It  has  been  said  that  a  judge  cannot  be  indicted  for  the 
same  crime  for  which  he  may  be  impeached:  for,   says  the 
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honorable  Manager  (Mr.  Oainpbell)^  it  would  introduce  the 
absnrdity  that  a  person  might  be  twice  punished  for  the  same 
crime. 

This  honorable  court  will  observe  that  the  two  punish- 
ments which  may  here  be  inflicted  on  impeachment  and  sub- 
sequent indictment,  amount  to  no  more  than  in  England 
takes  place  on  a  single  prosecution ;  for  there,  on  a  single  con- 
viction, a  judge  may  be  removed  from  office  and  also  fined, 
imprisoned,  or  otherwise  punished,  according  to  the  nature  of 
his  offense.  But  the  whole  of  this  power  the  United  States 
have  not  vested  in  the  same  body.  To  the  senate  they  have 
confined  the  punishment  of  removal  from  office,  and  disqual- 
ification of  the  person  from  holding  offices  in  future ;  but  can 
there  be  a  single  doubt  that  a  person,  by  impeachment,  re- 
moved from  office,  cannot  afterwards,  according  to  the  nature 
of  his  crime,  be  punished  by  indictment  T  Can  gentlemen 
suppose  a  removal  from  office  was  intended  to  wash  away  all 
crimes  the  officer  should  have  committed  T  what  are  the  crimes 
for  which  an  officer  can  be  impeached?  ''Treason,  bribery, 
and  other  high  crimes  and  misdemeanors.'' 

Suppose  a  judge  removed  from  office  by  impeachment  for 
treason,  would  that  wash  away  his  guilt}  would  he  not  after- 
wards be  liable  to  be  indicted,  tried  and  punished  as  a  traitor? 
undoubtedly  he  would,  so  in  the  case  of  bribery.  Yet,  if  the 
gentleman's  idea  is  correct,  a  removal  from  office  on  impeach- 
ment, for  either  of  those  crimes  would  free  the  officer  from 
any  other  punishment.  Consider  the  monstrous  consequences 
which  would  result  from  the  principle  suggested  by  the  Man- 
agers, that  a  judge  is  only  removable  from  office  on  account 
of  crimes  committed  by  him  as  a  judge  and  not  for  those 
for  which  he  would  be  punishable  as  a  private  individual !  A 
judge,  then,  might  break  open  his  neighbor's  house  and  steal 
his  goods ;  he  might  be  a  common  receiver  of  stolen  goods ;  for 
these  crimes  he  might  be  indicted,  convicted  and  punished  in 
a  court  of  law,  but  yet  he  could  not  be  removed  from  office, 
because  the  offense  was  not  committed  by  him  in  his  judicial 
capacity,  and  because  he  could  not  be  punished  twice  for  the 
same  offense. 
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The  truth  is  the  framers  of  the  constitution,  for  many  rea- 
sons which  influenced  them,  did  not  think  proper  to  place  the 
officers  of  government  in  the  power  of  the  two  branches  of  the 
legislature,  further  than  the  tenure  of  their  office.  Nor  did 
they  choose  to  permit  the  tenure  of  their  offices  to  depend 
npon  the  passions  or  prejudices  of  jurors.  The  very  clause  in 
the  constitution,  of  itself,  shows  that  it  was  intended,  the  per- 
sons impeached  and  removed  from  office,  might  still  be  in- 
dicted and  punished  for  the  same  offense,  else  the  provision 
would  have  been  not  only  nugatory,  but  a  reflection  on  the 
enlightened  body  who  framed  the  constitution ;  since  no  per- 
son ever  could  have  dreamed  that  a  conviction  on  impeach- 
ment and  a  removal  from  office,  in  consequence,  for  one  of- 
fense, could  prevent  the  same  person  from  being  indicted  and 
punished  for  another  and  different  offense. 

I  shall  now  proceed  in  the  inquiry,  for  what  can  the  pres- 
ident, vice-president,  or  other  civil  officers,  and  consequently, 
for  what  can  a  judge,  be  impeached?  and  I  shall  contend  that 
it  must  be  for  an  indictable  offense.  The  words  of  the  consti- 
tution are,  that  "they  shall  be  liable  to  impeachment  for  trea- 
son, bribery,  or  other  high  crimes  and  misdemeanors." 

There  can  be  no  doubt  but  that  treason  and  bribery  are  in- 
dictable offenses.  We  have  only  to  enquire  then,  what  is 
meant  by  "high  crimes  and  misdeameanors. "  What  is  the 
true  meaning  of  the  word  "crime  f  It  is  the  breach  of 
some  law  which  renders  the  person  who  violates  it,  liable  to 
punishment.  There  can  be  no  crime  committed  where  no 
such  law  is  violated* 

Crimes  and  misdemeanors  are  the  violation  of  a  law,  expos- 
ing the  person  to  punishment ;  and  are  used  in  contradistinc- 
tion to  those  breaches  of  law  which  are  mere  private  injuries 
and  only  entitle  the  injured  to  a  civil  remedy. 

Hale,  in  his  pleas  of  the  Crown,  volume  first,  in  his  Pne- 
mium,  which  is  not  paged,  speaking  of  the  division  of  crimes, 
says: 

^'Temporal  crimes,  whicli  are  offenses  against  the  La*WB  of  this 

*Mr.  Martin  quoted  Jacob's  Law  Dictionary  as  to  the  definition 
of  "Crime''  and  "Misdemeanor." 
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R^alm,  whether  the  common  law  or  acts  of  Parliament,  are  divided 
into  two  general  ranks  or  distributions  in  respect  to  the  pnnish- 
ments  that  are  by  law  appointed  for  them,  or  in  respect  of  their 
nature  or  degree;  and  thus  they  may  be  divided  into  capital  of- 
fenses, or  offenses  only  criminal,  or  rather,  and  more  properly  into 
felonies  and  misdemeanors.  And  the  same  distribution  is  to  be 
made  touching  misdemeanors,  namely  they  are,  such  as  are  so  by 
the  common  law,  or  such  as  are  specially  made  punishable,  as  mis- 
demeanors by  acts  of  Parliament.'' 

Thus  then  it  appears  that  crimes  and  misdemeanors  are 
generally  nsed  as  synonymous  expressions,  except  that 
''crimes"  is  a  word  frequently  nsed  for  higher  offenses.  But 
while  I  contend  that  a  judge  cannot  be  impeached  except  for 
a  crime  or  misdemeanor,  I  also  contend  that  there  are  many 
crimes  and  misdemeanors  for  which  a  judge  ought  not  to  be 
impeached,  unless  immediately  relating  to  his  judicial  con- 
duct. Let  us  suppose  a  judge  provoked  by  insolence,  should 
strike  a  person.  This  certainly  would  be  an  indictable,  but 
not  an  impeachable  offense.  The  offense  for  which  a  judge 
is  liable  to  impeachment  must  not  only  be  a  crime  or  misde- 
meanor but  a  high  crime  or  misdemeanor.  The  word  ''crime" 
as  distinguished  from  misdemeanor  is  applied  to  offenses  of 
a  more  aggravated  nature,  the  word  "high,"  therefore,  must 
certainly  equally  apply  to  misdemeanors  as  to  crimes.  Nay, 
sir,  I  am  ready  to  go  further  and  say  there  may  be  instances 
of  very  high  crimes  and  misdeameanors  for  which  an  ofBcer 
ought  not  to  be  impeached  and  removed  from  office;  the 
crimes  ought  to  be  such  as  relate  to  his  office,  or  which  tend 
to  cover  the  person  who  conmiitted  them,  with  turpitude  and 
infamy;  such  s»  show  there  can  be  no  dependence  on  that  in- 
tegrity and  honor  which  will  secure  the  performance  of  his 
official  duties. 

But  we  have  been  told  and  the  authority  of  the  State  of 
Pennsylvania  has  been  cited  by  one  honorable  Manager  (Mr. 
Rodney)  in  support  of  the  position  that  a  judge  may  be  im- 
peached, convicted  and  removed  from  office  for  that  which  is 
not  indictable;  for  that  which  is  not  a  violation  of  any  law. 

What,  sir,  can  a  judge  be  impeached  and  deprived  of  office 
when  he  has  done  nothing  which  the  laws  of  his  country  pro- 
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hibitedT  Is  not  deprivation  of  office  a  punishment}  Can 
there  be  punishment  inflicted  where  there  is  no  crime  T  Sup- 
pose the  house  of  representatives  to  impeach  for  conduct  not 
criminal,  the  senate  to  convict,  doth  that  change  the  lawT 
No,  the  law  can  only  be  changed  by  a  bill  brought  forward 
by  one  house  in  a  certain  manner,  assented  to  by  the  other, 
and  approved  by  the  president.  Impeachment  and  convic- 
tion cannot  change  the  law,  and  make  that  punishable  which 
was  not  before  criminal. 

It  is  true  it  often  happens  that  the  good  of  the  community 
requires  that  laws  should  be  passed  making  criminal  and  ex- 
X>06ing  to  punishment  conduct  which  antecedently  was  not 
punishable;  but  even  in  those  cases,  government  has  no 
power  to  punish  acts  antecedently  done;  it  can  only  punish 
those  acts  done  after  the  enaction  of  the  law.  The  constitu- 
tion has  declared  ''no  ea;  post  facto  law  shall  be  passed.'' 

Should  such  a  principle  be  once  admitted  or  adopted, 
could  the  officers  of  government  ever  know  how  to  proceed! 
Admit  that  the  house  of  representatives  have  a  right  to  im- 
peach for  acts  which  are  not  contrary  to  law  and  that  thereon 
the  senate  may  convict,  and  the  officer  be  removed,  you  leave 
your  judges,  and  all  youjr  other  officers  at  the  mercy  of  the 
prevailing  party.  You  will  place  them  much  in  the  unhappy 
situation  as  were  the  people  of  England  during  the  contests 
between  the  white  and  red  roses,  while  the  doctrine  of  con- 
structive treasons  prevailed.  They  must  be  the  tools  or  the 
victims  of  the  victorious  party. 

I  speak  not,  sir,  with  a  view  to  censure  the  principles  or  the 
conduct  of  any  party  which  hath  prevailed  in  tlie  United 
States  since  our  revolution,  but  I  wish  to  bring  home  to  your 
feelings  what  may  happen  at  a  future  time.  In  republican 
governments  there  ever  have  been — ^there  ever  will  be,  a  con- 
flict of  parties.  Must  an  officer,  for  instance  a  judge,  ever  be 
in  favor  of  the  ruling  party,  whether  wrong  or  right?  or, 
looking  forward  to  the  triumph  of  the  minority,  must  he, 
however  improper  their  views,  act  with  themt  Neither  the 
one  conduct  or  the  other  is  to  be  supposed  but  from  a  total 
dereliction  of  principle.    Shall  then  a  judge  by  honestly  per- 
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forming  his  duty  and  very  possibly  thereby  offending  both 
parties^  be  made  the  victim  of  the  one  or  the  other  or  perhax>s 
of  each,  as  they  have  power!  No,  sir,  I  conceive  that  a  judge 
should  always  consider  himself  safe  while  he  violates  no  law, 
while  he  conscientiously  discharges  his  duty,  whomever  he 
may  displease  thereby. 

But  an  honorable  Manager  (Mr.  Campbell)  hath  read  to 
us  an  authority  to  prove  that  a  judge  cannot  in  England  be 
proceeded  against  by  indictment  for  violation  of  his  official 
duties  but  only  in  parliament,  or  by  impeachment;  his  au- 
thority was  the  new  edition  of  Jacob's  law  dictionary.  Let 
me  be  indulged  with  reading  to  this  honorable  court  the  case 
from  12  Coke,  the  case  of  Floyd  and  Barker  to  which  Jacob 
refers,  and  it  will  be  found  that  the  reasons  there  assigned 
however  correct  they  might  be  as  to  judges  in  England,  can 
have  no  possible  application  to  the  judges  of  the  United 
States. 

'^t  was  resolved  that  the  said  Barker  who  was  judge  of  assise^ 
and  gave  judgment  on  the  verdict  upon  the  said  W.  P.  and  the 
sheriff  who  did  execute  him  according  to  the  said  judgment,  nor 
the  justices  of  peace  who  did  examine  the  offender,  and  the  wit- 
nesses for  proof  of  the  murder  before  the  judgment,  were  not  to 
be  drawn  in  question,  in  the  Star-chamber,  for  any  conspiracy;  nor 
any  witness,  nor  any  other  person  ought  to  be  charged  with  any 
conspiracy  in  the  Star-chamber,  or  elsewhere,  when  the  party  in- 
dicted is  convicted,  or  attaint  of  murder  or  felony  and  although 
the  offender  upon  the  indictment  was  acquitted,  yet  the  judge,  be 
judge  or  assise,  or  a  justice  of  peace,  or  any  other  judge  by  com- 
mission and  of  record,  and  sworn  to  do  justice,  cannot  be  charged 
for  conspiracy  for  that  which  he  did  openly  in  court  as  judge  or 
justice  of  peace :  and  the  law  will  not  admit  any  proof  against  this 
vehement  and  violent  presumption  of  law,  that  a  justice  sworn  to 
do  justice,  wiU  do  injustice,  but  if  he  hath  conspired  before,  out  of 
court,  this  is  extra-judicial,  but  due  examination  of  causes  out  of 
the  court,  and  inquiring  by  testimony,  and  similar,  is  not  any  con- 
spiracy, for  this  he  ought  to  do;  but  subornation  of  witnesses,  and 
false  and  malicious  prosecutors,  out  of  court,  to  such  whom  he 
knows  will  be  indictors,  to  find  any  guilty,  etc.,  amounts  to  an  un- 
lawful conspiracy. 

"And  as  a  judge  shall  not  be  drawn  in  question  in  the  cases  afore- 
said, at  the  suit  of  the  parties,  no  more  shall  he  be  charged  in  the 
said  cases  before  any  other  judge  at  the  suit  of  the  King. 

"And  the  reason  and  cause  why  judge,  for  any  thing  done  by 
him  as  judge,  by  the  authority  which  the  king  (concerning  his  jus- 
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tice)  shall  not  be  drawn  in  question  before  any  other  judge,  for 
any  surmise  of  corruption,  except  before  the  long  himself,  is  for 
this;  the  king  himself  is  de  jure  to  deliver  justice  to  all  his  sub- 
jects; and  for  this,  that  he  himself  cannot  do  it  to  aU  persons,  he 
delegates  his  power  to  his  judges,  who  have  the  custody  and  guard 
of  the  King's  oath. 

''And  forasmuch,  as  this  concerns  the  honor  and  conscience  of 
the  king,  there  is  great  reason  that  the  king  himself  shall  take 
account  of  it,  and  no  other." 

But  even  in  England  it  has  been  soleninly  determined  that 
judges  may  be  proceeded  against  by  indictment  for  the  viola- 
tion of  the  laws  in  their  official  conduct,  for  which  I  refer 
this  honorable  court  to  Viner's  abridgment,  14th  vol.,  page 
579  (P)  pi.  3  and  in  notes,  where  he  says : 

''A  justice  cannot  rase  a  record,  nor  imbesil  it,  nor  file  an  indict- 
ment which  is  not  found,  nor  give  judgment  of  death  where  the  law 
does  not  give  it,  but  if  he  doth  this  it  is  misprison  and  he  shall  lose 
his  of&ee,  and  shall  make  fine  for  misprison." 

And  to  Hafwkins  Pleas  of  the  Crown,  vol.  1st,  ch.  69,  F.  6, 
where  that  author  tells  us : 

'Tt  is  said,  that  at  common  law,  bribery  in  a  judge,  in  relation  to 
a  cause  depending  before  him,  was  looked  upon  as  an  offense  of  so 
heinous  a  nature,  that  it  was  sometimes  punished  as  high  treason, 
before  the  25th  Ed.  3d,  and  at  this  day  it  certainly  is  a  very  high 
offense,  and  punishable,  not  only  with  the  forfeiture  of  the  offender's 
office  of  justice,  but  also  with  fine  and  imprisonment,  etc.'' 

Mr.  President,  the  principle  I  have  endeavored  to  estab- 
lish is  that  no  judge  or  other  officer  can,  under  the  constitu- 
tion of  the  United  States,  be  removed  from  office  but  by  im- 
peachment and  for  the  violation  of  some  law,  which  violation 
must  be,  not  simply  a  crime  or  misdeameanor,  but  a  high 
crime  or  misdemeanor. 

But  an  honorable  Manager  (Mr.  Bodney)  who  has  this 
morning  referred  to  some  authorities,  as  to  other  parts  of  the 
case,  has  also  contested  the  correctness  of  the  aforegoing  prin- 
ciple, and  has  introduced  the  constitution  of  the  state  of 
Penncfylvania,  by  which  he  hath  told  us  a  judge  may  by  the 
governor  be  removed  from  office  without  the  conunission  of 
any  offense,  upon  the  vote  of  two-thirds  of  the  two  houses  for 
his  removal;  notwithstanding  that  constitution  hath  a  simi- 
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lar  provision  for  removal  by  impeachment  as  hath  the  consti- 
tution of  the  United  States.  To  this  I  answer,  as  we  have  no 
such  provision  in  the  constitution  of  the  United  States,  the 
reverse  is  to  be  inferred,  to  wit,  that  the  people  of  the  United 
States,  from  whom  the  constitution  emanated,  did  not  intend 
their  judges  should  be  removed,  however  obnoxious  they 
might  be  to  any  part,  or  to  the  whole,  of  the  legislature,  unless 
they  were  guilty  of  some  high  crime  or  misdemeanor,  and 
then  only  by  impeachment.  It  is  also  well  known  that  the 
governor  of  Pennsylvania  hath  not  considered  those  words  in 
the  constitution  of  that  state  ''that  he  may  remove  the  judges 
on  such  address/'  as  being  imperative.  For  in  a  recent  in- 
stance, where  he  did  receive  such  address,  instead  of  admit- 
ting the  construction  to  be,  as  was  contended,  ''you  must"  he 
determined  it  to  be  "I  will  not,"  and  I  have  had  the  pleas- 
ure of  seeing  that  judge,  sometimes  since  that  transaction,  on 
the  bench  with  his  brethren  dispensing  justice.  I  again  re- 
peat that  as  the  framers  of  the  constitution  of  the  United 
States  did  not  insert  in  their  constitution  such  clause  as  is  in- 
serted in  the  constitution  of  Pennsylvania,  it  is  the  strongest 
proof  that  they  did  not  mean  a  judge  or  other  officer  should  be 
displaced  by  an  address  of  any  portion  of  the  legislature,  but 
only  according  to  the  constitutional  provisions. 

The  same  gentleman  (Mr.  Rodney)  has  told  us  that  the 
tenure  by  which  a  judge  holds  his  office  is  good  behavior,  there- 
fore that  he  is  removable  for  misbehavior;  and  further,  that 
misbehavior  and  misdemeanor  are  synonymous  and  coexten- 
sive. Here  I  perfectly  agree  with  the  honorable  gentleman, 
and  join  issue  with  him.  Misbehavior  and  misdemeanor  are 
words  equally  extensive  and  correlative;  to  misbehave  or  to 
misdemean  is  precisely  the  same ;  and,  as  I  have  shown  that  to 
misdemean,  or,  in  other  words  to  be  guilty  of  a  misdemean- 
or, is  a  violation  of  some  law  punishable,  so  of  course,  mis- 
behavior must  be  the  violation  of  a  similar  law. 

The  same  honorable  gentleman  has  mentioned  the  impeach- 
ment and  conviction  of  Judge  Addison,  and  hath  told  us  that 
he  was  not  impeached  for  the  breach  of  any  law,  but  only  for 
rude  or  unpolite  conduct  to  his  brother  judge ; — ^that  this  ob- 
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jeetion  was  made  with  much  energy  on  his  defense,  but  that 
the  senate  were  convinced  by  the  great  talents  and  eloquence 
of  Mr.  Dallas  and  some  other  gentleman,  that  the  objection 
was  groundless,  they  therefore  convicted  and  removed  him«  I 
have  not  here  the  proceedings  against  Judge  Addison,  and 
therefore  it  is  possible  the  senate  of  Pennsylvania  erected 
themselves  into  a  court  of  honor  to  punish  what  they  might 
consider  breaches  of  politeness ;  but  doth  this  honorable  court 
sit  here  to  take  its  precedents  from  the  state  of  Pennsylvania 
or  any  other  state,  however  respectable  !  I  should  rather  hope 
that  this  honorable  court  should  furnish  precedents  which 
might  be  respected  and  adopted  by  the  different  states.  I 
would  also  ask,  when  was  that  precedent  established  T  was  it 
not  at  a  time  when  there  is  too  much  reason  to  believe  that 
the  warmth  and  violence  of  party  had  more  influence  in  it 
than  justice ;  and,  that  the  senate  of  Pennsylvania  overleaped 
their  constitutional  limits!  but  if  we  are  to  go  to  Pennsyl- 
vania for  a  precedent,  why  should  we  not  be  guided  by  that, 
which  the  same  state  has  so  recently  given  us  in  a  trial  in 
which  that  gentleman  bore  so  conspicuous  a  part?  a  prece- 
dent of  acquittal;  a  precedent  which  we  are  perfectly  will- 
ing should  be  adopted,  and  which  we  trust  will  be  adopted  on 
the  present  occasion. 

My  observations  thus  far  have  been  principally  with  a  view 
to  establish  the  true  construction  of  our  constitution,  as  re- 
lates to  the  doctrine  of  impeachment.  I,  now,  Mr.  President, 
will  proceed  to  the  particular  case  before  this  honorable 
court,  and  in  the  first  place  I  agree  with  the  honorable  Man- 
agers, that  there  is  a  manifest  difference  even  between  the 
credibility  of  witnesses,  and  the  credibility  of  testimony,  for 
I  admit,  if  witnesses  are  equally  credible  and  some  swear  that 
words  were  uttered,  or  acts  were  done;  and  others  that  they 
did  not  hear  the  words,  or  that  they  did  not  see  the  acts  done, 
the  presumption  is  certainly  in  favor  of  the  positive,  and 
against  the  negative  testimony.  But  this  must  be  admitted 
with  considerable  restrictions. 

If,  immediately  after  a  transaction  there  is  a  full  and  clear 
memory  of  the  words  spoken  or  the  acts  done,  there  is  great 
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reason  to  credit  the  testimony,  but  even  in  that  case,  if  there 
are  a  number  of  persons  equally  respectable,  having  an  equal 
opportunity  to  hear  and  see,  and  who  were  attentive  to  what 
took  place,  and  none  of  them  heard  or  saw,  what  is  testified 
by  a  single  witness,  there  would  be  great  reason  to  suspect 
the  affirmative  witnesses  to  be  mistaken ;  more  so  if  the  trans- 
actions had  happened  for  some  years  antecedent  to  the  exam- 
ination. 

But,  as  to  Heath,  we  do  not  contradict  him  merely  by  neg- 
ative testimony;  we  contradict  him  by  a  series  of  positive 
facts  proved  by  characters  whose  veracity  cannot  be  doubted, 
which  positive  facts  incontestibly  show  that  what  he  swore 
never  could  have  taken  place.  And,  here  again,  permit  me, 
sir,  to  make  a  further  observation;  that,  where  a  person  is 
charged  criminally  for  words  he  is  supposed  to  have  uttered, 
those  words  ought  to  be  proved  with  precision.  Every  wit- 
ness on  this  occasion  who  have  been  examined  as  to  expres- 
sions used  by  my  honorable  client,  either  on  the  one  or  other 
charge,  which  are  held  as  exceptionable,  declares  he  cannot 
pretend  to  recollect  the  express  words  uttered  by  the  judge, 
but  only  to  state  what  at  this  distance  of  time  he  can  consider 
the  amount  of  what  was  said.  Nay,  Messrs.  Lewis  and  Dallas 
declare  further  that  they  cannot  pretend  to  say  with  accu- 
racy what  part  of  the  conversation,  of  which  they  give  tes- 
timony, took  place  on  the  first  or  the  second  day,  or  in  what 
order.  Such  kind  of  testimony,  therefore,  ought  to  be  re- 
ceived with  great  caution  and  not  to  be  considered  as  con- 
clusive.* 

This  principle  equally  applies,  where  a  x>erson  is  charged 
criminally  on  account  of  words  spoken,  whether  the  ofFense 
is  supposed  to  be  treason  or  only  misdemeanor. 

I  will  now,  Mr.  President,  proceed  to  consider  the  conduct 
of  my  honorable  client  on  the  trial  of  Fries,  and  to  examine 
the  law  upon  that  case,  and  of  course  to  investigate  the 
rights  of  judges  in  criminal  cases,  as  well  as  the  rights  of 
attorneys.    I  do  not  mean  to  go  minutely  into  the  testimony 

*  Citing  McNally  on  Evidence,  p.  518. 
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which  has  been  given  in  that  case:  but,  taking  it  up  on  thait 
given  hy  Messrs.  Lewis  and  Dallas,  to  examine  whether  the 
court  is  to  control  the  counsel  or  to  be  mere  ciphers,  desti- 
tute of  authority  to  restrain  and  keep  within  bounds  the  law- 
yers when  acting  improperly.  The  whole  of  the  practice,  of 
which  I  have  heard  during  this  trial  as  being  usual  in  the 
courts  of  Pennsylvania  and  Virginia,  hath  been  to  me,  at 
least,  as  novel  as  the  conduct  of  Judge  Chase  appears  to  have 
been  to  the  honorable  managers.  I,  sir,  have  always  consid- 
ered it  the  province  of  the  court  in  the  course  of  a  trial,  in 
all  cases,  whether  civil  or  criminal,  to  declare  what  is  the 
law.  This  right  is  admitted  in  civil  cases  but  it  seems  is  de- 
nied in  criminal.  And  therefore  it  is  contended  that  in  crim- 
inal cases  counsel  have  a  right  to  address  the  jury  upon  the 
law,  and  to  urge  them  to  determine  the  law  in  contradiction 
to  the  decision  of  the  court.  How  doth  the  jury  acquire  the 
power  of  deciding  the  law  in  any  case?  Because,  upon  the 
general  issue,  having  a  right  to  give  a  general  verdict,  which 
involves  both  law  and  fact,  the  jury  incidentally  have  the 
power  to  decide  the  law.  But  this  doth  not  authorize  them 
to  give  a  verdict  contrary  to  law.  When  a  case  comes  before  a 
jury,  the  court  informs  them  what  is  the  law  if  they  believe 
the  facts  given  in  evidence ;  if  they  do  believe  the  facts,  they 
are  bound  in  duty  to  decide  according  to  the  law  thus  ex- 
plained to  them  by  the  court.  The  decision  ought  to  be  the 
same  as  if  the  facts  had  been  found  by  the  jury  in  a  special 
verdict,  and  the  law  left  to  the  court..  The  jury,  I  admit, 
have  the  power  to  decide  the  law  contrary  to  the  direction  of 
the  court,  but  I  deny  that  they  have  a  right  to  do  it  No  per- 
son will  deny  that  it  is  much  more  proper  for  the  court  to  de- 
cide the  law  than  that  it  should  depend  upon  jurors,  who  in 
general  are  ignorant  of  the  law.  In  civil  cases  a  jury  some- 
times give  a  verdict  contrary  to  the  direction  of  the  court,  but 
the  court  correct  this  abuse  of  power  by  interposing  and 
granting  a  new  trial,  thereby  correcting  the  evils  which  would 
result  from  such  abuse. 

Let  us  then  examine  this  question  as  to  criminal  cases.    Is 
it  not  as  important  to  society  that  there  should  be  uniform 
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and  fixed  principles  for  the  decision  in  criminal  as  in  civil 
cases  T  Would  it  not  be  highly  improper  that  one  man  should 
be  convicted  for  a  crime  and  another  who  had  committed  the 
same,  be  acquitted  merely  from  the  passions,  prejudices  or 
ignorance  of  jurors,  influenced  thereby  to  decide  the  law  dif- 
ferently in  the  different  cases,  though  perfectly  similar  in 
criminality  T  no  person  can  doubt  on  this  subject. 

Where  then  is  the  difference  between  civil  and  criminal 
cases  T  It  is  not  that  the  jury  have  a  greater  right  to  decide 
the  law  in  the  last  than  in  the  first ;  but  that  having  the  power 
to  give  a  general  verdict,  which  incidentally  involves  the  law, 
they  may  give  a  verdict  contrary  to  law,  and  contrary  to  the 
direction  of  the  court;  and  the  courts  of  justice,  not  having 
in  criminal  cases,  through  tenderness,  enforced  the  remedy  of 
a  new  trial,  the  abuse  of  power,  thus  practiced  in  some  cases 
by  juries,  have  been  uncorrected.  No  person  can  doubt  but 
that  juries  in  criminal  as  well  as  in  civil  cases  ought  to  give 
their  verdict  according  to  law,  and  when  ever  they  do  not, 
they  are  answerable  to  their  consciences  and  to  their  Gk)d, 
however  they  may  be  exempt  from  human  punishment 

The  right  of  the  court  to  decide  the  law  is  the  same  in  crim- 
inal as  in  civil  cases.  If  there  is  a  demurrer  to  an  indictment, 
the  court  decides  without  the  intervention  of  a  jury.  If  there 
is  a  demurrer  to  evidence,  the  court  decides  the  law — so  if  a 
special  verdict  is  found  which  may  be  found  in  a  criminal  as 
well  as  in  a  civil  suit. 

The  power  of  the  jury,  as  I  have  before  said,  to  decide 
against  law,  doth  not  give  them  the  right,  any  more  than  the 
power  of  a  person  to  knock  down  a  man  weaker  than,  him- 
helf  gives  him  the  right  so  to  do.  And  if  juries  in  any  case 
knowingly  give  a  verdict  contrary  to  the  law  instead  of  act- 
ing impartially,  which  is  the  duty  of  a  jury,  they  act  .with 
criminal  partiality. 

So  great  is  the  difference  of  sentiment  between  the  honor- 
able managers  and  some  of  the  witnesses  who  have  been  »- 
amined  in  this  trial  and  myself  upon  the  rights  of  juries  to 
decide  the  law  in  criminal  cases,  that  in  confirmation  of  my 
own  sentiments  and  to  convince  this  honorable  court  I  do  not 
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wish  to  impose  upon  them ;  I  hope  I  shall  be  indulged  in  read- 
ing to  them  a  very  respectable  authority  upon  this  subject.^ 

In  this  prayer  I  most  cordially  join,  and  with  the  learned 
commentator,  hope  that  this  wise  distribution  of  power  may 
long  continue  to  flourish  unimpaired  either  by  the  proud  en- 
croachments of  ill-designing  judges  or  the  wild  presumption 
of  licentious  jurors.  Such  as  I  have  here  stated,  I  consider 
the  principles  of  the  English  law,  and  to  these  principles  I 
cheerfully  subscribe. 

But  the  principles  adopted  on  this  impeachment,  and  advo- 
cated, as  I  understand,  by  the  honorable  managers,  appear 
to  me  to  have  a  direct  tendency  to  break  down  every  barrier 
between  the  province  of  the  court  and  the  jury,  giving  every 
thing  to  the  latter  and  nothing  to  the  former,  and  so  far  from 
placing  them  or  the  counsel  under  the  direction  and  control 
of  the  court,  prohibit  the  court  from  restraining  either  the 
jury  or  the  counsel,  under  the  danger  of  impeachment.  I 
differ  with  them.  If  in  any  case  the  law  is  known  to  be  set- 
tled by  a  uniformity  of  decisions,  a  court  of  justice  d^rades 
itself  if  it  permits  counsel  to  take  up  their  time  in  arguing 
against  it.  If  the  question  is  not  considered  as  fully  settled, 
counsel  certainly  ought  to  be  heard,  but  it  is  to  the  court  they 
ought  to  address  themselves.  In  England  the  first  lawyers 
who  have  ever  existed,  have  not  thought  themselves  degraded 
by  arguing  the  law  in  criminal  as  well  as  in  civil  cases,  be- 
fore the  court.  If  counsel  should  attempt  to  impose  on  the 
jury  what  is  not  law,  is  the  court  to  sit  tamely  by  and  suffer 
them  to  proceed?  Such  has  not  been  the  practice  in  the 
courts  which  I  have  attended.  Where  the  law  is  known  to  be 
settled,  or  where,  upon  application  to  the  court,  a  determina* 
tion  is  given,  the  counsel  must  go  before  the  jury  upon  the 
fact,  and  endeavor  to  distinguish  his  case,  and  show  that  it 
doth  not  come  within  the  law  as  established ;  or  should  coun- 
sel attempt  to  state  any  thing  to  the  jury  which  appears  de- 
signed to  controvert  the  law  as  declared,  they  are  immedi- 
ately stopped  by  the  court,  and  to  persist  would  be  consid- 

c  Beading  from  Coke,  Lit.  155. 
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ered  highly  indecorouSy  nor  would  the  court  permit  it  to  be 
done.  In  Maryland  the  lawyers  do  not  claim  as  a  constitu- 
tional right  to  mislead  and  deceive  the  judges,  much  less  to 
mislead  and  deceive  the  jurors,  free  from  any  control  of  the 
court 

But  it  has  been  said  that  juries  are  most  proper  to  decide 
the  law  in  criminal  cases,  thereby  to  prevent  a  criminal  from 
being  borne  down  and  oppressed  by  the  weight  of  the  pros- 
ecuting power.  What  case  can  arise  in  the  country,  to  which 
this  argument  can  apply  T  In  England  before  the  revolution, 
while  judges  were  dependent  on  the  crown,  if  also  wicked 
and  corrupt,  there  might,  where  government  was  interested, 
be  some  such  cases.  But  is  our  situation  to  be  compared  to 
that  of  England  at  that  timet  If  so,  it  was  not  worth  while 
for  us  to  have  taken  upon  ourselves  the  risks  of  the  late 
revolution  to  have  changed  our  government. 

Is  there  any  thing  to  induce  judges  to  oppress  any  individ- 
ual even  though  offensive  to  government,  while  they  are  inde- 
pendent? Any  danger  of  that  kind  is  to  be  apprehended 
from  judges  who  are  dependent. 

And  hence  flowed  the  great  constitutional  provision  which 
secures  the  independence  of  the  judges,  which  secures  them 
from  being  removed  or  punished  while  they  discharge  thdr 
duty. 

What  probability  is  there  that  a  judge  would  do  injustice 
to  any  person  with  a  view  to  please  any  party,  when  he  could 
have  but  very  little  prospect  of  reward  and  would  be  sure 
that  though  he  did  his  duty  he  could  not  be  removed  from 
office  or  exposed  to  injury? 

I  wish  this  honorable  court  to  reflect  on  the  nature  of  man. 
In  a  government  like  ours  there  will  always  be  majorities 
and  minorities.  Minorities  will  often  be  powerful  and  fre- 
quently in  due  time  become  majorities:  If  a  judge  should  do 
an  act  pleasing  to  the  majority  he  must  know  it  may  render 
him  hateful  to  the  minority,  who  in  course  of  events  may  get 
the  power  in  their  hands.  If  he  endeavors  to  ingratiate  him- 
self with  the  minority  he  exposes  himself  to  the  displeasure  of 
the  ruling  majority.    It  is  tiie  duty  of  a  judge  to  enfoiee  the 
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laws  while  they  exist,  however  unpopular  those  laws  may  be 
to  any  portion  of  the  community.  If  he  enforces  such  laws 
he  will  gain  the  approbation  of  one  party  but  he  will  as  cer- 
tainly be  disapproved  by  the  other.  Would  you  then  wish 
that  your  judges  should  be  exposed  to  be  removed  from  office 
because,  by  the  most  honest  conduct,  they  had  displeased  one 
party  or  the  other,  and  leave  them  at  the  mercy  of  those  who 
should  from  time  to  time  hold  the  power  of  government  in 
their  own  hands  f  No,  it  is  the  sacred  independence  of  the 
judiciary,  and  that  alone,  which  can  be  the  best  security  that 
the  judges  shall  not  act  with  oppression. 

But  let  me  ask  further,  are  juries  more  free  from  undue 
influence  than  judges?  Have  they  greater  inducements  to 
do  what  is  right  f  They  do  not  possess  the  elevated  situation 
of  the  judges,  they  feel  not  the  same  responsibility ;  whatever 
may  be  the  impropriety  of  their  conduct,  it  woidd  probably 
be  scarcely  heard  of  out  of  their  own  neighborhood,  not  long 
even  there.  They  are  liable  to  all  the  political  prejudices  of 
men  devoted  to  the  different  parties  which  may  exist.  They 
are  generally  men  totally  ignorant  of  the  law,  nay,  I  shall 
prove  when  I  come  to  speak  of  Basset's  case,  that  though  the 
managers  contend  the  jury  should  decide  the  law,  yet  igno- 
rance of  the  law  is  by  them  considered  the  first  recommenda^ 
tion  of,  nay,  a  necessary  requisition  for  a  juror! 

Can  it  then  be  wise  to  reduce  a  judge  to  the  humiliating 
situation  of  having  the  law  decided  by  such  a  body,  ex- 
posed to  be  led  into  error  by  the  ingenuity  of  counsel  t  Can 
it  be  the  wish  to  trust  their  proi)erty,  their  lives,  all  that  is 
most  dear  to  them,  even  as  to  legal  questions,  to  the  wild 
ideas  of  jurors  liable  to  all  the  frailties  of  human  nature, 
in  preference  to  the  sound  discretion  of  judges  well  skilled 
in  the  law  and  holding  a  high  and  responsible  station? 

Having  laid  down  these  general  principles  as  to  the  rela- 
tive rights  and  duties  of  the  court,  the  bar  and  the  jury,  I 
shall  proceed  with  my  honorable  client  to  the  state  of  Penn- 
sylvania. 

It  was  known  that  John  Fries,  charged  with  treason,  had 
on  a  former  trial  been  found  guilty  and  that  a  new  trial 
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had  been  granted  npon  a  suggestion,  wluch  I  hope  will  not 
beeome  a  precedent — ^will  never  be  a  rule  for  decisions. 
When  I  say  this  I  mean  not  to  detract  from  the  merit  of 
that  highly  resx>ectable  character  who  presided  and  who 
granted  the  new  trial.  His  conduct  flowed,  I  am  convinced, 
from  his  humanity;  his  was  the  error  of  the  heart,  not  of 
the  head.  It  was  an  honest  nay,  an  amiable  error.  My  hon- 
orable client  knew  when  he  arrived  at  Philadelphia  that 
the  trial  of  Fries  was  to  take  place  that  term.  He  has  been 
acknowledged  by  the  honorable  managers,  to  be  a  gentleman 
of  the  highest  legal  talents.  In  this  they  have  only  done 
him  justice;  and  have  been  as  prodigal  of  their  praise  as 
his  warmest  friends  could  have  wished.  It  would  have 
given  me  great  pleasure  if  they  had  been  as  just  in  ex- 
pressing their  sense  of  his  integrity.  He  had  been  in  the 
practice  of  the  law  for  forty  years,  and  also  a  judge 
for  a  number  of  years,  and  for  about  six  years 
I  believe  presided  in  the  criminal  court  of  Baltimore 
County,  where,  during  that  time,  there  were  more 
criminal  trials  probably  than  in  any  other  court  in  Amer- 
ica. I  believe  I  speak  moderately  when  I  say  that  I  have 
attended  on  behalf  of  the  state,  at  least  five  thousand  crim- 
inal trials  in  that  court.  From  those  circumstances  it  is  to 
be  presumed  that  he  was  not  deficient  in  knowledge  of 
what  related  to  criminal  proceedings,  but  would  he  have 
acted  the  part  of  an  upright  judge,  if  he  had  not  endeav- 
ored to  make  himself  master  of  the  law  of  treason,  when 
a  case  of  that  nature  was  about  to  come  before  him;  par- 
ticularly the  law  of  treason  as  it  related  to  levying  war 
against  the  United  States,  or  in  adhering  to  those  who  lev- 
ied war  against  them,  which  is  the  only  kind  of  treason 
that  our  constitution  acknowledges;  although  I  have  heard 
I  must  own,  of  treason  against  principles  of  the  constitu- 
tion, and  treason  against  the  sovereignty  of  the  people, 
words  well  enough  suited  to  a  popular  harangue,  or  a  news- 
paper essay,  but  not  for  a  court  of  justice. 

When  Judge  Chase  arrived  at  Philadelphia  he  had  the 
advantage  of  perusing  the  notes  of  Judge  Peters  and  the 
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district  attorney,  relating  to  the  former  trial;  he  thereby 
became  well  acquainted  with  all  the  points  at  that  time 
made  by  the  counsel  for  Fries;  and  Mr.  Lewis  has  sworn, 
that  all  the  points  which  were  intended  to  have  been  made 
before  Judge  Chase  had  been  made  at  the  former  trial. 
Why  then  should  the  court  either  wish,  or  be  obliged  to 
hear  counsel  again  on  the  lawt  In  two  previous  cases  the 
law  had  been  settled.  Judge  Paterson,  a  gentleman  of  the 
first  abilities,  mild  and  amiable,  whom  no  person  will 
charge  with  being  of  a  vindictive  oppressive  disposition 
and  who  certainly  has  more  suavity  of  manners  than  my 
honorable  client,  had,  after  a  most  patient  and  full  hear- 
ing where  eminent  counsel  attended,  decided  the  law  as 
was  decided  by  the  respondent.  Judge  Iredell,  whose  en- 
comium  has  been  most  justly  given  us  by  the  managers,  a 
gentleman  of  great  legal  talents,  than  whom  no  worthier 
man  has  left  this  for  a  better  world  and  who,  while  living, 
honored  me  with  his  friendship,  after  having  heard  Messrs. 
Lewis  and  Dallas,  and  after  full  and  patient  investigation, 
gave  in  the  case  of  Fries  himself  a  similar  decision ;  in  both 
which  opinions  Judge  Peters  perfectly  coincided.  Under 
these  circumstances  Judge  Chase,  who  had  no  doubt  of  the 
propriety  of  those  decisions,  to  prevent  waste  of  time  when 
there  was  so  much  business  to  transact,  and  to  facilitate  the 
business,  thought  it  best  to  inform  the  counsel  on  each  side, 
that  the  court  considered  the  law  to  be  settled  and  in  what 
manner.  For  which  purpose  they  delivered  to  the  clerk 
three  copies  of  their  opinion,  one  for  the  counsel  on  each 
side,  the  third  to  be  given  to  the  jury  when  they  left  the 
bar.  On  this  subject  Mr.  Lewis  in  his  testimony  said  it 
was  to  be  given  to  the  jury  when  the  counsel  for  the  United 
States  had  opened,  or  after  he  had  closed  the  pleadings, 
but  he  believed  the  last.  Mr.  Bawle  is  clear  that  it  was  to 
be  given  to  them  when  the  case  was  finished  to  take  out 
with  them. 

No  gentlemen  on  behalf  of  the  impeachment   has   denied 
the  correctness  of  this  opinion.    But  the  criminality  of  the 
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judge,  is,  we  are  told,  not  in  the  opinion  itself,  but  in  the 
manner  and  the  time  in  which  it  was  given. 

Was  there  any  thing  improx)er  that  the  opinion  should  be 
reduced  to  writing?  "Why  are  opinions  given?  surely  to 
regulate  the  conduct  of  those  to  whom  given ;  for  this  pur- 
pose they  ought  to  be  perfectly  understood  and  in  no  de- 
gree subject  to  impeachment;  delivering  the  opinion  in 
writing,  greatly  facilitates  these  objects,  if  therefore  it  was 
proi)er  to  give  an  opinion,  it  was  meritorious  to  reduce  it 
to  writing,  and.  Judge  Chase  in  so  doing  most  certainly 
acted  with  the  strictest  propriety.  And,  unless  a  court  of 
justice  is  bound  to  sit  and  hear  counsel  on  points  of  law 
where  they  themselves  have  doubts  before  they  give  their 
opinion,  my  honorable  client  could  not  be  incorrect  in  de- 
livering it  at  the  time  when  it  was  delivered.  If  the  opin- 
ion was  proper,  how,  I  pray,  could  any  injury  be  done  to 
Pries  by  its  being  delivered?  The  honorable  managers 
say  it  was  intended  to  influence  the  jury.  In  the  first 
place  this  assertion  is  not  supported  by  the  evidence. 
When  the  paper  was  thrown  on  the  clerk's  table,  not  one 
word  was  said  of  its  contents;  nor  did  the  court  declare 
any  opinion  on  Fries  case.  They  only  determined  the  in- 
dictment correct  in  point  of  form  and  not  liable  to  be 
quashed.  They  determined  that  the  overt  acts  stated  were 
overt  acts  of  treason,  if  Fries  had  committed  them,  but 
whether  Fries  had  committed  those  acts  remained  for  the 
jury  to  determine  upon  the  evidence ;  as  to  that  part  of  the 
case  the  court  gave  no  opinion.  But  the  honorable  man- 
agers have  told  us  that  Judge  Chase  must  have  known 
what  were  the  facts  in  the  case,  because  they  had  been  dis- 
closed in  the  former  trial.  And  I  pray  you,  sir,  if  he  had 
that  knowledge  could  it  alter  the  law  in  the  case  or  render 
the  declaration  of  what  the  law  was  more  improper?  But, 
as  a  new  trial  was  granted,  the  judge  could  not  know  what 
additional  evidence  might  be  brought  forward  to  vary  the 
case  from  its  former  appearance. 

Nor  did,  sir,  the  judge's  conduct  either  improi)erly  in- 
fluence nor  was  it  intended  so  to  influence  the  jury.    No 
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copy  of  the  opinion  would  have  been  taken  but  for  the  eon- 
duct  of  Mr.  Lewis,  and  no  testimony  has  been  offered  to 
show  the  least  probability  that  one  single  juryman  ever 
saw  the  copy  or  knew  one  word  of  its  contents.  Nay,  sir, 
it  is  proved  that  Judge  Chase  took  uncommon  pains  to 
prevent  any  of  the  jurors  from  being  prejudiced  against 
Pries;  for,  although  a  great  number  of  criminals  indicted 
for  sedition,  submitted  to  the  court  before  Pries  was  put 
upon  his  trial,  the  judge  would  not  permit  one  single  wit- 
ness, who  was  summoned  against  Fries,  to  be  examined  on 
the  submissions,  least  the  jury,  by  an  examination  which 
would  have  been  as  to  Pries,  ex  parte,  might  take  up  preju- 
dices against  him.  This,  Mr.  President,  was  an  act  of  the 
judge  that  carries  with  it  the  most  convincing  proof  that 
he  had  no  wish  to  oppress  Pries  or  to  prevent  him  from 
having  an  impartial  trial,  and  I  pray  that  this  circum- 
stance may  be  deeply  impressed  on  the  mind  of  every  mem- 
ber of  this  honorable  court. 

But  if  the  opinion  had  been  publicly  read  and  known, 
how  could  it  have  injured  Priest  he  was  to  have  an  im- 
partial trial.  "What  is  the  meaning  of  these  expressions? 
It  is  a  trial  according  to  law  and  fact  in  which,  if  he  is 
proved  innocent,  he  shall  be  acquitted ;  if  guilty,  convicted. 
If  then  the  opinion  was  agreeable  to  law  it  could  not  pre- 
vent, it  could  not  interfere  with  his  having  an  impartial 
trial.  If  in  any  case  a  person  is  acquitted,  when  the  facts 
are  clearly  proved  and  the  law  is  against  him,  it  must  be 
because  he  has  had  a  partial,  not  an  impartial  trial. 

I  again  ask,  sir,  ought  the  court,  who  were  perfectly  sat- 
isfied with  resi)ect  to  the  law  and  who  considered  it  set- 
tled by  previous  decisions,  in  which  they  perfectly  con- 
curred, to  have  wasted  perhaps  several  days  of  the  public 
time  before  they  gave  their  opinion,  in  listening  to  Messrs. 
Lewis  and  Dallas  exerting  all  the  powers  of  eloquence  and 
sophistry,  to  mislead  their  judgment?  Nor  did  even  Judge 
Chase  give  his  opinion,  without  the  fuU  consideration  of 
the  arguments  of  each  of  these  gentlemen  in  the  very  case 
of  Pries.    On  his  arrival  it  is  admitted  by  the  managers 
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that  he  became  perfectly  acquainted  with  the  proceedings 
in  the  former  trial  as  to  the  legal  questions  which  had  oc- 
curred from  the  notes  of  Judge  Peters  and  of  the  district 
attorney;  and  this  honorable  court  have  had  an  opportu- 
nity of  witnessing  with  what  precision  that  gentleman  takes 
down  the  substance  of  proceedings  on  a  trial.  Judge  Chase 
had  an  opportunity  of  examining  and  considering  the  argu- 
ments used  by  Messrs.  Lewis  and  Dallas  at  the  former  trial 
on  the  different  legal  questions  then  brought  forward;  the 
authorities  produced  and  the  applicability  of  those  authori- 
ties. He  there  saw  everything  that  the  great  legal  knowl- 
edge and  high  talents  of  those  gentlemen  indulged  to  the 
utmost  extent  and  heard  with  the  greatest  patience  had 
produced  in  favor  of  Fries.  And  he  had  the  opportunity 
of  calmly  and  deliberately  considering  the  whole  of  these 
arguments  and  authorities  in  his  chamber.  And  having 
done  this,  where  would  be  the  propriety  of  spending  day 
after  day  in  listening  to  the  same  arguments  orally  repeated 
in  court,  which  he  had  read  in  his  closet,  the  merit  of  which 
he  had  there  coolly  discussed  and  deliberately  decided? 

But  the  managers  say  that  this  ought  to  have  been  done. 
That  though  the  court  had  no  doubt  of  the  law,  and  al- 
though it  is  not  contended  but  that  the  opinion  given  is  cor- 
rect, yet  it  was  the  duty  of  the  court  to  have  patiently  lis- 
tened to  the  counsel,  and  suffered  them  to  exert  all  their 
eloquence,  their  ingenuity  and  sophistry  to  pervert  their 
judgment  and  lead  them  into  error,  to  prevail  over  their 
understanding  and  obtain  from  them  an  erroneous  opinion. 
And  yet  in  the  same  breath  we  are  told  by  one  of  the  hon- 
orable managers  (Mr.  Campbell)  that  if  a  judge  gives  an 
erroneous  opinion,  the  presumption  is  that  he  doth  it  from 
corrupt  and  criminal  motives  and  that  on  impeachment  it  is 
necessary  that  he  should  prove  the  uprightness  and  integ- 
rity of  his  intentions. 

Thus,  then,  they  insist  that  if  a  judge,  intelligent,  sensi- 
ble, well  acquainted  with  the  law  doth  not  indulge  counsel 
in  their  attempt  to  lead  him  into  error,  he  is  to  be  im- 
peached for  it.    And  if  the  judge  should  listen  to  counsel 
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against  Iiis  well  formed  opinion  and  by  their  ingenuity  be 
led  to  give  np  bis  better  judgment  and  pronounce  an  er- 
roneous opinion,  he  is  to  be  imx>eached  for  that  also  I 

Nay,  it  is  expressly  said  that  the  more  completely  the 
law  is  considered  to  be  settled,  the  more  absolutely  neces- 
sary it  is  that  the  criminal's  counsel  should  be  permitted  to 
argue  the  law  to  the  court  and  to  contend  against  the  law. 
so  settled.  Thus,  then,  I  suppose  if  a  person  is  tried  for  an 
assault  and  battery,  the  prisoner's  counsel  must  be  in- 
dulged by  the  court,  and  that  under  pain  of  impeachment, 
in  spending  as  much  time  as  they  please,  in  endeavoring  to 
convince  the  court  that  to  come  up  behind  an  innocent  in- 
offensive man  and  fracture  his  skull  with  a  bludgeon,  doth 
not  amount  to  an  assault  and  battery ;  or  if  a  person  is  tried 
for  a  burglary  his  counsel  must  also,  under  the  same  pen- 
alty, be  indulged  in  the  endeavor  to  convince  the  court 
that  to  break  into  a  dwelling-house  in  the  night  time  and 
steal  therefrom  is  not  the  offense  of  burglary. 

But  the  honorable  managers  do  not  stop  even  here.  They 
say  that  even  had  Judge  Chase  indulged  the  counsel  of 
Fries  with  all  the  length  of  time  they  might  think  proper 
in  an  endeavor  to  prevert  the  judgment  of  the  court,  and 
their  endeavor  had  proved  unsuccessful,  the  court  was 
further  under  pain  of  impeachment,  after  they  had  cor- 
rectly declared  the  law  to  the  jury,  to  suffer  the  counsel  to 
take  up  as  much  more  time  as  they  pleased  in  endeavoring 
to  mislead  the  jury  by  impudently  and  insolently  in  the 
face  of  the  court,  attempting  to  impress  them  with  the  idea 
that  the  court,  though  acting  under  a  solemn  oath  and  hav- 
ing no  interest  to  mislead  them,  had  given  an  erroneous 
opinion;  and  to  induce  them  to  receive  the  law  from  the 
counsel  themselves,  acting  not  under  similar  obligations, 
but  whose  fame  and  whose  fortunes  might  be  materially 
benefited  by  deceiving  the  jury — ^from  counsel  whose  every 
interest  might  be  to  pervert  justice. 

All  which  indulgence  the  court,  it  seems,  is  equally  bound 
to  give  to  the  counsel  in  endeavoring  to  mislead  the  jury 
and  pervert  justice  in  the  cases  I  have  before  mentioned  of 
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assault  and  battery  or  burglary  or,  in  reality,  of  any  other 
offense,  however  incontestible  the  principles  of  law  in  such 
cases  may  be.  Such  are  the  constitutional  rights  which 
criminals  and  their  counsel  we  are  told  possess;  the  con- 
stitutional right  if  possible  to  impose  upon  the  court;  and 
if  they  fail  there  the  constitutional  right  to  impose  upon 
the  jury ;  in  other  words,  the  constitutional  right  to  pervert 
justice  I 

Nay,  we  are  told  the  more  manifest  the  guilt,  the  more 
necessary  that  he  should  enjoy  these  constitutional  rights; 
and  so  it  would  be  if  the  constitution  intended,  as  seems  to 
be  the  idea  of  the  managers,  that  guilt  should  go  unpun- 
ished; since  such  offenders  can  have  no  chance  to  escax)e, 
unless  justice  be  perverted  through  the  ingenuity  of  coun- 
sel operating  upon  the  ignorance,  the  passions  or  the  preju- 
dices of  judges  or  jurors. 

The  managers  have,  consistent  with  the  above  idea  which 
they  seem  to  have  adopted,  exclaimed  ''what  good  could 
counsel  do  to  Pries  after  the  court  had  decided  the  lawt  as 
to  the  facts  there  were  no  dispute.  Under  such  circum- 
stances to  assign  counsel  to  him  was  mockery,  was  insult.'' 

In  reply,  I  will  admit,  that  Fries  case  was  such  that  coun- 
sel could  not  render  him  much  service,  but  this  was  not  the 
fault  of  the  court,  it  was  the  fault  of  the  case  itself,  it  was 
because  the  law  was  clearly  against  him  and  because  the 
evidence  indisputably  proved  that  he  had  committed  acts 
which  brought  him  within  the  law. 

In  such  cases  what  is  the  duty  of  the  counsel,  whether  as- 
signed by  the  court  or  employed  by  the  prisoner?  It  is  to 
advise  the  prisoner  to  plead  guilty  and  throw  himself  upon 
the  mercy  of  his  country,  instead  of  taking  up  the  time  of 
the  court  and  creating  expense  by  a  jury  trial ;  but  such  ad- 
vice, however  agreeable  to  the  constitution  of  our  country, 
would  not,  I  admit,  agree  very  well  with  the  constitution 
of  a  lawyer,  as  thereby  he  might  occasionally  lose  large 
fees  extorted  from  a  criminal,  fed  on  the  vain  hope  that 
the  eloquence  and  chicanery  of  his  lawyer  might  procure 
his  acquittal,  contrary  to  law  and  contrary  to  evidence  t 
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But  counsel  may  be  of  service  to  a  criminal  however 
guilty  he  may  be  and  has  duties  which  he  may  correctly 
perform;  the  counsel  may  with  propriety  avail  themselves 
of  any  defect  in  the  indictment  or  other  proceedings;  they 
may  take  care  that  the  panel  of  jurors  are  legally  and  im- 
partially returned;  they  may  direct  the  prisoner  as  to  his 
challenges  to  jurors;  they  may  take  care  that  no  incompe- 
tent witnesses  are  sworn,  and  that  no  improper  testimony  is 
given;  they  may  in  any  questions  of  law,  not  considered 
settled,  be  heard  and  have  the  questions  decided;  in  fine, 
they  may  take  care  that  the  prisoner  has  a  fair  trial;  but 
when  all  this  has  been  done,  if  agreeably  to  law  and  dear 
undoubted  evidence,  the  prisoner  is  guilty  it  is  the  duty  of 
the  counsel  to  submit  his  client's  case  to  the  honest  decision 
of  the  jury,  without  any  attempt  to  mislead  them ;  and  this, 
whether  the  counsel  are  appointed  by  the  court  or  em- 
ployed by  the  criminal.  Thus  lawyers  in  Maryland  are  in 
the  habit  of  conducting  themselves  in  such  cases  and  thus 
ought  lawyers,  who  respect  themselves  and  have  a  regard 
for  their  own  characters,  to  conduct  themselves  in  all  places. 

I  have  heard  so  much,  Mr.  President,  in  this  case  about 
the  constitutional  rights  of  criminals  to  have  counsel;  and 
that  the  counsel  should  argue  to  the  jury  upon  the  true  con- 
struction of  the  law  against  the  direction  of  the  court;  and 
that  the  jury  have  the  right  to  decide  the  law  without  re- 
gard to  such  direction ;  and  finding  also,  that  this  article  of 
impeachment,  as  well  as  the  arguments  in  support  of  it,  ap- 
X)ear  to  be  grounded  on  these  principles,  that  I  have  been 
almost  induced  to  suppose  I  had  misread  the  eighth  amend- 
ed article  of  the  constitution,  but  on  turning  to  it  I  find 
that  the  constitution  secures  to  the  criminal  the  assistance 
of  counsel,  to  see  that  his  trial  is  fairly  and  correctly  con- 
ducted, but  has  not  given  to  the  person  charged  with  an 
offense,  or  to  his  counsel,  if  he  is  guilty,  any  constitutional 
rights  for  the  purpose  of  his  evading  punishment  by  the  im- 
position of  counsel,  either  on  the  court  or  the  jury. 

Whatever  may  have  been  the  practice  I  have  ever  con- 
sidered it  contrary  to  the  duty  of  counsel,  either  in  civil  or 
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criminal  cases,  to  exert  their  abilities  in  attempting  to  pro- 
cure a  decision  vrhieh  they  are  conscious  is  unjust.  The 
duty  of  a  lawyer  is  most  certainly  in  every  case  to  exert 
himself  in  procuring  justice  to  be  done  to  his  client,  but 
not  to  support  him  in  injustice. 

Having  made  these  observations  on  the  relative  duties 
of  the  court  and  counsel,  let  me  advert  a  moment  to  the 
conduct  of"  Mr.  Lewis,  as  appears  from  his  own  testimony. 
When  my  honorable  client  delivered  at  the  clerk's  table  the 
copy  of  the  opinion  designed  for  the  defendant's  counsel, 
having  taken  it  in  his  hand — without  opening  it — ^without 
reading  one  word — ^Mr.  Lewis  contemptuously  threw  it 
from  him,  publicly  declaring  that  "he  would  never  con- 
taminate his  hand  by  receiving  into  it  a  prejudicated  opin- 
ion in  any  cause  where  he  was  concerned  from  any  judge 
whatever.''  What  insolence !  Would  to  (Jod,  no  lawyer  may 
ever  contaminate  his  hand  in  a  more  disgraceful  manner 
than  by  receiving  therein  a  sensible,  correct,  legal  opinion 
in  a  cause  about  to  be  tried  at  whatever  time  it  may  be  de- 
livered to  him! 

He  also  informs  us,  that  he  declared  to  the  court,  that  he 
never  had  nor  ever  would  so  far  degrade  himself  as  a 
lawyer,  as  to  argue  a  question  of  law  in  a  criminal  case,  be- 
fore the  court.  What  arrogance!  Sir,  the  most  eminent, 
the  most  respectable  lawyers  both  in  England  and  Amer- 
ica have  been  in  the  constant  habit,  not  only  of  arguing 
questions  of  law  in  criminal  cases  before  the  court,  but  in 
modestly  submitting  to  their  decisions  without  ever  consid- 
ering it  as  lessening  their  consequence.  I  have  long  been 
at  a  loss,  sir,  for  the  enmity  the  state  of  Pennsylvania  has 
shown  for  its  bar  and  the  desire  of  its  citizens  to  get  rid  of 
their  lawyers ;  but  if  such  is  the  manner  in  which  the  law- 
yers conduct  themselves  to  their  courts — ^if  they,  when  they 
are  employed  in  a  cause,  claim  the  constitutional  right,  un- 
controlled by  the  court,  instead  of  furthering  justice,  to 
pervert  it;  I  wonder  no  longer  why  the  citizens  of  that 
state  wish  to  be  freed  from  them.  And  will  readily  join  in 
the  sentiment,  "the  sooner  the  better."    I  will  go  further 
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and  say,  if  their  courts  submit  to  such  conduct  and  think 
themselves  bound  to  be  the  passive  witnesses  of  such  per- 
version of  justice,  it  is  not  much  matter  how  soon  they  also 
get  rid  of  their  courts  for  they  might  as  well  be  without 
them. 

The  principles,  which  have  been  advocated  in  support 
of  this  article,  are  subversive  of  the  whole  order  of  things ; 
instead  of  lawyers  being  the  officers  of  the  court,  subject 
to  their  control  and  amenable  for  the  propriety  of  their 
conduct,  the  judges  must  be  the  menial,  degraded  instru- 
ments of  the  lawyers,  and  must  suit  their  conduct,  not  to 
propriety  and  justice,  but  to  the  pleasure  of  any  haughty 
overbearing  lawyer,  possessing  abilities  and  popularity 
and  that  too  under  the  hazard  of  being  impeached  and 
turned  out  of  office,  if  his  principles  should,  on  any  occa- 
sion, render  him  restive,  or,  in  the  language  of  the  testi- 
mony, if  he  should  'Hake  the  stud.'* 

And  here,  Mr.  President,  I  hope  I  shall  be  indulged  with 
some  inquiry  as  to  this  "prejudicated  opinion,"  which  Mr. 
Lewis  seems  to  think  has  such  a  contaminating,  polluting 
tendency  to  the  hand  of  a  lawyer,  and  of  which  he  was  so 
apprehensive,  that  he  would  not  retain  it  for  a  moment.  I 
confess  I  feel  myself  here  at  a  loss  to  know  exactly  what 
the  witness  meant  by  a  ''prejudicated  opinion"  on  the  law. 
I  should  suppose  that  the  expression,  if  it  can  in  any  in- 
stance be  correctly  applied,  must  mean  the  same  as  to  pre- 
judge the  law ;  which,  if  used  to  signify  any  thing  improp- 
er, must  be  confined  to  the  case  where  a  i)erson  forms  an 
erroneous  opinion  of  the  law  without  using  all  due  means 
to  acquire  correct  information. 

To  prejudge  any  case  I  consider  as  meaning  that  a  per- 
son without  competent  knowledge  of  facts,  hath  formed  an 
opinion  injurious  to  the  merits  of  the  case.  If  the  term 
prejudication  is  used  in  this  sense  there  is  no  pretense  that 
my  honorable  client  gave  a  prejudicated  opinion  in  the 
case  of  Fries;  for  it  is  not  alleged  that  the  opinion  given 
was  not  strictly  legal  and  correct.  Neither  Mr.  Lewis  nor 
Mr.  Dallas  have  ever  attempted  to  hazard  their  characters 
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by  suggesting  the  contrary  nor  have  the  honorable  man- 
agers taken  that  ground ;  they  do  not  contest  its  propriety. 
Should  they  in  their  reply  I  shall  cheerfully  rest  that  ques- 
tion upon  the  well  known  legal  abilities  of  Judges  Iredell, 
Paterson,  my  honorable  client,  -  the  associate  judges,  who 
concurred  with  them  and  the  legal  knowledge  of  this  hon- 
orable court. 

But  if  by  a  prejudicated  opinion  is  meant  that  the  judge 
from  his  great  legal  knowledge  and  familiar  acquaintance 
with  the  law  as  relative  to  the  doctrine  of  treason,  particu- 
larly levying  war  against  the  United  States,  had  formed  a 
clear  decided  opinion  that  the  facts  stated  in  the  indictment 
against  Fries,  if  proved  as  laid  amounted  to  treason,  I  will 
readily  allow  that  I  have  no  doubt  my  honorable  client  had 
thus  prejudicated  the  law,  not  only  before  Pries  was 
brought  to  trial,  but  before  he  had  committed  the  treason 
for  which  he  was  tried.  But  if  this  manner  of  prejudicat- 
ing  law  is  thought  improper,  nay,  criminal,  in  a  judge,  a 
prejudication,  which  is  nothing  more  than  an  eminent  and 
correct  knowledge  of  the  law,  why  I  pray  are  gentlemen  of 
great  talents  and  high  legal  attainments  sought  for  in  your 
appointments  of  judges?  how,  sir,  are  they  to  free  them- 
selves from  this  obnoxious  prejudication  of  the  law  and 
acquire  the  contended  fitness  for  the  trial  of  a  cause,  but 
by  forgetting  all  that  legal  knowledge  which  had  been  a 
principal  inducement  to  their  appointment?  Jf  I  under- 
stand the  gentlemen,  to  gratify  their  ideas,  we  ought  to 
have  judges,  who,  when  they  take  their  seats  on  the  bench 
to  preside  at  the  trial  of  a  criminal,  should  not  have  one 
single  legal  idea  relative  to  the  offense  about  to  be  tried, 
but  should  have  their  minds  exactly  in  that  state  in  which 
some  ingenious  metaphysicians  tell  us  the  human  soul  is 
when  first  united  to  the  body,  like  a  pure  unsullied  sheet 
of  white  paper  ready  to  receive  any  impressions  which  may 
be  made  upon  it. 

Well  be  it  so  and  let  us  consider  the  trial  of  Fries  as  if 
it  had  been  conducted  on  that  principle.  The  judges  with 
their  minds  like  this  white  sheet  of  paper  were  to  sit  still 
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and  suffer  the  counsel  to  scrawl  thereon  whatever  charac- 
ters they  pleased,  to  blot  and  to  blurr  it  until  they  were 
perfectly  satisfied.  After  this  ceremony  the  judges,  exam* 
ining  the  impressions  thus  made  upon  the  antecedent  clear 
sheet,  were  from  these  and  these  only  to  form  their  opin- 
ion of  the  law.  And  this  opinion  having  been  thus  formed 
from  nothing  but  what  occurred  during  the  trial  and  after 
the  jury  were  sworn,  would  not  be  called  a  prejudicated 
opinion,  and  therefore  I  presume  would  be  perfectly  satis- 
factory to  the  honorable  managers.  So  far  we  should  have 
done  very  well  as  it  related  to  the  trial  of  Pries.  But  next 
day  another  criminal  is  to  be  tried  for  a  similar  offense; 
Messrs.  Lewis  and  Dallas  are  not  his  defenders.  Qetman 
has  selected  Mr.  Tilghman  for  his  counsel.  How,  I  pray 
you,  are  the  judges  to  be  qualified  to  preside  with  propriety 
in  this  trial  f  yesterday  they  gave  a  solemn  determination 
in  Fries  case  upon  the  same  question  of  law  which  now 
must  come  forward  in  the  case  of  Qetman.  Mr.  Tilghman 
was  not  then  heard.  The  opinion,  then  given,  as  to  Mr. 
Tilghman  and  his  client  is  as  much  a  prejudicated  opinion,  an 
opinion  as  contaminating  to  the  hand  of  a  lawyer  to  receive 
and  as  highly  criminal  for  a  court  to  give  as  was  the  opin- 
ion given  by  my  honorable  client.  What  can  be  done?  the 
minds  of  the  judges  are  no  longer  a  pure  unsullied  sheet 
of  paper.  Yesterday,  in  the  trial  of  Fries,  they  had  been 
scrawled  upon  and  sullied  by  Lewis  and  Dallas;  the  im- 
pressions still  remain.  I,  sir,  can  think  of  no  remedy  in  this 
difficulty  except  that  the  judges  should  be  supplied  with  a 
reasonable  quantity  of  India  rubber  or  something  which 
shall  answer  in  its  place,  with  which  they  might  wipe  off 
and  erase  every  impression  which  had  been  made  the  day 
before  by  Lewis  and  Dallas,  during  the  trial  of  Fries.  And 
thus  once  more  take  their  seats  on  the  bench,  for  the  trial 
of  Qetman,  with  minds  again  like  clean  sheets  of  white 
paper  ready  to  be  scrawled  over,  again  to  be  blotted  and 
blurred  at  the  pleasure  of  Mr.  Tilghman  and  from  these 
scrawls,  blots  and  blurrs,  and  from  these  alone,  to  take 
their  impressions  as  to  the  law  and  form  their  decision  as 
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to  Getman's  case  without  regarding  or  even  remembering 
the  decision  they  had  given  the  day  before.  And  in  this 
manner  to  proceed  in  every  case  that  might  come  before 
them  successsively  in  their  judicial  capacity! 

If,  sir,  judges  are  to  be  censured  for  possessing  legal  tal- 
ents, for  being  correctly  acquainted  with  the  law  in  crim- 
inal cases  and  for  not  suffering  themselves  to  be  insulted 
and  the  public  time  wasted  by  being  obliged  to  hear  argu- 
ments of  counsel  upon  questions  which  have  been  repeat- 
edly decided  and  on  which  they  have  no  doubt ;  I  pray  you 
let  not  our  courts  of  justice  be  disgraced,  nor  gentlemen  of 
legal  talents  and  abilities  be  degraded  by  placing  them  on 
the  bench  under  such  humiliating  circumstances  I  but  let 
us  go  to  the  corn-fields,  to  the  tobacco  plantations  and  there 
take  our  judges  from  the  plow  and  the  hoe.  We  shall  there 
find  men  enough  possessed  of  what  seems  to  be  thought,  the 
first  requisite  of  a  judge,  a  total  ignorance  of  the  law! 
That  degradation  which  no  gentlemen  of  merit  and  abili- 
ties could  endure,  they  will  not  feeL 

In  reply  to  an  observation  made  by  my  very  respectable 
colleague  who  opened  our  defense  and  which  I  have  endeav- 
ored to  enforce,  **that  if  the  opinion  given  by  the  court  was 
correct.  Fries  could  receive  no  injury  thereby,  though  Messrs. 
Lewis  and  Dallas  had  not  been  suffered  to  argue  against  that 
opinion,  because  the  opinion  ought,  notwithstanding,  to  have 
been  the  same.''  One  of  the  honorable  managers  hath  said 
that  had  Judge  Chase  sentenced  Fries  to  death  without  the 
verdict  of  a  jury;  had  he  decided  the  fact  as  well  as  the  law; 
and  he  says  he  might  have  done  the  one  with  as  much  propri- 
ety as  the  other,  it  might  have  been  urged  in  the  same  man- 
ner in  defense  of  the  judge,  ''that  it  was  of  no  consequence 
to  Fries,  for  the  fact  being  clearly  against  him,  had  he  been 
tried  by  a  jury,  the  jury  must  have  found  him  guilty,  and 
then  the  judge  must  have  done  what  he  did,  sentence  him  to 
death." 

This  argument  is  totally  fallacious.  By  the  constitution 
and  the  laws  of  the  United  States  the  criminal  has  a  right  to 
demand  that  the  facts  shall  be  decided  by  a  jury.    This  the 
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court  cannot  refuse  if  the  criminal  requires  it.  Was  a  judge 
to  refuse  the  criminal  the  trial  of  the  fact  by  a  jury  he  would 
violate  a  well  known  legal  and  constitutional  right  of  the 
criminal.  But  as  the  criminal  has  a  right  that  the  jury 
should  determine  questions  of  fact,  so  do  the  principles  of 
jurisprudence  equally  declare  it  to  be  the  right  of  the  court 
to  decide  questions  of  law,  and  the  constitution  in  no  part 
contravenes  this  right ;  it  no  where  says  that  the  judges  must 
be  ignorant  of  the  law,  and  take  their  impressions  from  the 
counsel  of  the  criminal,  or  that  it  is  the  right  of  counsel  to  be 
heard  where  the  court  has  no  doubt  of  the  law,  or  to  argue  to 
the  jury  that  the  law  is  contrary  to  the  direction  of  the 
court,  or  that  the  jury  should  have  a  right  to  decide  the  law 
contrary  to  such  direction.  Hence,  therefore,  there  is  this 
great  distinction  between  the  two  cases ;  in  the  first  the  court 
only  exercise  their  own  rights,  infringing  no  right  of  the 
criminal ;  while  in  the  last  the  court  would  act  in  direct  viola- 
tion of  his  well  known  legal  and  constitutional  rights.  But 
though  the  criminal  has  tiie  constitutional  right  to  have  all 
facts  decided  by  a  jury,  he  may  wave  this  right,  in  which  case 
the  court  may  pass  sentence  without  the  intervention  of  a 
jury,  as  where  the  criminal  demurs  to  the  indictment  and 
rests  upon  his  demurrer,  or  where  he  pleads  guilty,  in  which 
case  the  court,  without  the  intervention  of  a  jury,  proceed  to 
pass  sentence  according  to  law  and  the  nature  of  the  offense. 

In  the  opening  of  our  defense  it  has  also  been  urged  that  if 
there  was  any  impropriety  in  the  conduct  of  the  court  respect- 
ing the  trial  of  Pries  on  the  first  day  it  was  amply  compen- 
sated for  by  the  conduct  of  the  court  on  the  second  day,  in 
having  called  in  the  written  opinions,  and  the  copies  which 
had  been  taken,  and  giving  the  counsel  liberty  to  proceed  in 
such  manner  as  they  should  think  proper. 

In  answer  to  this  the  honorable  managers  have  replied  that 
it  was  then  too  late.  The  mischief  that  had  been  done  the 
first  day  was  irretrievable,  the  sin  that  day  committed 
was  inexpiable:  Nay,  one  of  the  managers  has  told  us 
that  the  excuse  is  as  absurd  as  would  be  the  excuse  of  a 
person  who,  having  thrown  a  firebrand  into  combustibles 
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and  set  the  whole  neighborhod  in  a  blaze,  should  attempt 
to  excuse  himself  by  saying  ''he  had  again  got  into  his 
possession  and  extinguished  the  brand,  with  which  he  had 
enkindled  the  fire,  although  the  conflagration  was  still  ex- 
tending, and  consuming  every  thing  before  it;''  a  most 
happy  simile. 

But  let  us  examine  wherein  was  the  mischief  so  irretriey- 
able — ^the  sin,  so  inexpiable?  neither  more  nor  less  than  in 
this,  that  as  the  written  opinion  only  contained  the  impres- 
sions on  the  minds  of  the  judge,  the  destruction  of  that  writ- 
ten opinion  would  not  prevent  the  same  impressions  remain- 
ing on  their  minds;  and  those  impressions  would  be  as  difS- 
cult  to  remove  after  the  opinions  were  called  in  as  before. 
'Tis  all  very  true ;  but  how  came  the  judges  to  have  on  their 
minds  those  impressions.  Not  from  having  committed  them 
to  paper,  but  from  their  correct  knowledge  of  the  law.  And 
how  were  those  impressions  to  be  removed?  certainly  by  no 
means,  unless  that  correct  knowledge  of  the  law  could  also 
be  removed.  To  accomplish  which  I  know  of  no  means  that 
could  be  used,  unless  the  judges  could  have  been  supplied, 
with  a  quantity  of  our  India  rubber,  or  with  a  few  barrels  of 
the  waters  of  Lethe,  with  the  one  to  rub  out  and  efface  from 
their  minds  all  their  legal  knowledge,  or  by  copious  draughts 
of  the  other,  to  wash  it  away.  But,  sir,  I  have  not  made,  nor 
shall  I  make  any  use  of  the  proceedings  of  the  second  day  as 
an  excuse  for  any  impropriety  of  the  court  on  the  first;  I 
only  consider  them  as  incontestible  proofs  that  the  court  had 
no  other  object  in  view  on  either  of  those  days  than  consci- 
entiously to  discharge  their  duty,  by  giving  Pries  a  fair  and 
impartial  trial,  that  if  he  was  guilty  he  mght  be  punshed — 
if  innocent,  acquitted.  I  deny  that  the  court  was  guilty  on 
the  first  day,  of  any  impropriety ;  I  take  higher  ground  and 
have  contended,  and  do  contend,  that  the  conduct  of  the  court 
on  the  first  day  was  correct  and  proper,  and  during  the  whole 
trial  I  find  nothing  improper  in  their  conduct  except  their 
almost  humiliatingly  soliciting  the  counsel  of  Fries  to  do 
their  duty,  instead  of  committing  them  to  jail  for  the  impro- 
priety of  their  conduct,  which  the  court  ought  to  have  done ; 
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but  even  in  this  the  conrt  has  afforded  the  strongest  proof  of 
their  solicitude  that  Fries  should  have  every  legal  and  consti- 
tutional benefit  of  counsel  at  his  trial. 

Beflect  also  that  at  the  time  when  Mr.  Lewis  thus  con- 
temptuously dashed  from  his  pure  hand  the  contaminating 
opinion  he  had  not  read  a  single  word  nor  received  the  least 
intimation  of  its  contents,  nor  did  he  know  its  contents  until 
long  after;  and  yet  he  instantly  foamed  the  determination  not 
to  appear  for  Pries,  and  to  advise  their  client  not  to  accept 
the  assignment  of  any  other  counsel,  should  the  court  offer  it 
Whence  this  conduct?  how  did  he  know  the  opinion  was  not 
favorable  to  his  client?  his  conscience  told  him  it  was  not. 
His  own  great  legal  knowledge  confirmed  to  him  the  truth. 
He  well  knew  the  law;  he  was  acquainted  with  the  correct 
decisions  which  had  been  before  given.  He  well  knew  the 
great  legal  knowledge  of  the  judge,  who  on  this  occasion  pre- 
sided ;  he  was  certain  my  honorable  client  could  not  but  con- 
cur with  his  brethren.  He  acknowledges  they  had  no  hope 
to  change  the  opinion  of  the  court,  and  that  they  had  not  the 
vanity  to  suppose  the  jury  would,  under  their  influence,  de- 
cide the  law  contrary  to  what  the  court  should  direct ;  there- 
fore that  they  had  no  hopes  of  the  acquittal  of  their  client  by 
the  jury  on  the  trial,  whatever  services  they  were  permitted 
to  render  him ;  and  therefore,  as  the  only  chance,  which  they 
had  to  save  his  forfeit  life,  they  assumed  that  line  of  conduct 
which  has  been  disclosed  in  the  evidence,  when  Mr.  Lewis, 
in  giving  his  testimony,  said:  ^' Judge  Peters  asked  us 
on  the  next  day  whether  if  the  court  had  got  into  a  scrape  the 
first  day,  the  counsel  would  not  let  the  court  get  out  of  it." 
*'No,*'  said  Mr.  Lewis,  *'we  were  determined  not  to  let  them 
get  out  of  it,  as  the  only  means  to  save  our  client's  life,''  and 
in  the  conclusion  of  his  testimony  he  repeated  that  they  were 
actuated  in  their  conduct  from  considering  it  the  only  chance 
they  had  to  save  the  life  of  their  client,  and  not  from  any 
other  motive.  And  Mr.  Dallas  also  observed  in  his  testimony 
that  when  the  court  on  the  second  day  pressed  them  to  con- 
tinue their  services  as  council  of  Fries  they  refused,  deter- 
mined not  to  depart  from  the  policy  they  had  adopted,  and 


366  XL    AMERICAN  STATE  TRIALS. 

to  withdraw  as  the  most  probable  means  of  benefiting  their 
client. 

I  shall  conclude  what  relates  to  this  article  by  observing 
that  the  conduct  of  Fries'  counsel  to  the  court  on  that  trial 
was  such  as  nothing  can  excuse.  It  can  only  be  palliated 
by  the  reflection  that  for  his  crimes  he  was  liable  to- suffer 
death.  Feelings  of  humanity  and  compassion,  index>endent 
of  interest,  might  excite  in  their  bosoms  an  earnest  anxiety 
to  save  his  life,  this  may  serve  to  mitigate  censure;  but 
even  those  feelings,  however  amiable,  ought  not  to  be  grati- 
fied at  the  expense  of  national  justice  nor  by  an  endeavor 
to  stamp  upon  judges  of  uprightness  and  integrity  the  dis- 
honorable charge  of  partiality  and  oppression.  I  fear,  sir, 
I  have  been  tedious  on  this  article,  but  it  will  be  considered 
that,  whatever  may  be  my  own  sentiments  of  the  futility 
of  any  part  of  these  charges,  I  cannot  determine  how  far 
this  honorable  court  may  correspond  with  me  in  sentiment. 
Nor  can  I  do  otherwise  than  treat  as  of  consequence  any 
charge  brought  forward  by  the  honorable  house  of  repre- 
sentatives or  not  consider  it  as  being  of  importance. 

I  will  now,  Mr.  President,  proceed  to  those  articles  which 
arise  out  of  the  trial  in  Virginia ;  and  I  find  it  stated  in  the 
beginning  of  the  second  article,  that  my  honorable  client 
went  there  prompted  by  the  same  shameful  spirit  of  perse- 
cution and  injustice;  the  truth  of  which  I  am  ready  to 
acknowledge,  after  having  satisfactorily  proved  that  at 
Philadelphia  he  had  not  shown  in  any  manner  whatever  a 
spirit  of  persecution  and  injustice,  but  had  acted  with  up- 
rightness and  integrity ;  and  that  his  greatest  fault,  on  that 
occasion,  was,  that  he  did  not  commit  the  counsel  of  Fries 
to  the  public  jail  for  their  insolent,  their  arrogant,  their 
contemptuous  behavior  to  the  court.  And  I  fiatter  m3rself 
that  I  shall  be  able  to  show  that  my  honorable  client  acted 
with  the  same  uprightness  and  integrity  in  the  case  of  Cal- 
lender  as  I  have  shown  he  acted  in  the  case  of  Fries. 

The  second  article  goes  on  to  charge  Judge  Chase  with 
overruling  the  objection  of  John  Basset,  who  wished  to  be 
excused  from  serving  on  the  jury  in  the  trial  of  Callender, 
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and  causing  him  to  be  sworn,  and  to  serve  on  the  said  jury 
by  whose  verdict  Callender  was  convicted. 

This  article  requires  a  discussion  of  the  law  relating  to 
challenges  of  jurors — and  whether  Mr.  Basset  was  legally 
sworn  on  that  jury.  And  here  again  as  well  as  in  the  case 
of  Fries,  I  meet  with  the  most  perfect  novelties,  for  except 
in  those  trials  I  never  heard  of  jurors,  when  called  to  be 
sworn,  examined  on  oath  whether  they  had  formed — or 
formed  or  delivered,  or  whether  they  had  formed  and  deliv- 
ered an  opinion  on  the  subject  about  to  be  tried.  And  here 
also  let  me  observe  that  there  is  no  just  ground  for  the 
charge  that  Judge  Chase  from  partiality  administered  the 
oath  differently  in  Callender 's  case  from  the  manner  in 
which  he  administered  it  to  the  jurors  in  the  case  of  Fries, 
for  Mr.  Rawle,  referring  to  his  notes  taken  at  the  time,  h&s 
told  us  that  in  the  case  of  Fries,  one  or  two  of  the  first 
jurors  were  only  asked  whether  he  had  formed  an  opinion ; 
after  which  the  question  was  put,  whether  he  had  formed 
or  delivered  an  opinion,  but  ultimately  the  question  asked 
was,  whether  they  had  formed  and  delivered  an  opinion, 
which  question  was  put  to  the  greater  part  of  the  jurors; 
so  that  the  interrogatory  ultimately  fixed  upon  in  the  case 
of  Fries  is  the  same  which  was  put  to  all  the  jurors  who 
were  interrogated  in  the  case  of  Callender. 

I  have,  Mr.  President,  been  in  the  practice  of  the  law  for 
thirty  years.  Before  the  revolution  I  attended,  two  or  three 
years,  the  two  counties  on  the  Eastern  shore  of  Virginia — 
Sussex  County  in  Delaware-~and  Somerset  and  Worcester 
in  Maryland,  since  the  revolution  I  have  constantly  attended 
the  general  courts  on  the  Western  and  Eastern  shores  of 
Maryland,  and  the  civil  and  criminal  courts  of  Baltimore 
County — ^and  for  about  six  years  several  other  counties  in 
Maryland.  In  the  whole  course  of  my  practice,  I  have  never 
known  a  single  case  either  civil  or  criminal,  in  which  the 
jurors  have  been,  when  called  to  the  book,  demanded  to 
answer  upon  oath  either  of  the  aforesaid  questions  which 
the  defendants  counsel  requested  to  be  put  to  them. 

If  either  party  choose  to  challenge  a  juror  for  favor,  on 
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account  of  declarations  made  by  the  juror,  the  only  ground 
for  it  is  that  he  has  used  expressions  showing  his  deter- 
mination to  decide  for  one  party  or  the  other  without  re- 
gard to  truth  and  justice.  In  which  case  the  party  makes 
his  objection  to  the  particular  juror,  specifying  the  expres- 
sions uttered  by  the  juror  indicative  of  such  improper  de- 
termination, and  produces  witnesses  to  establish  his  objec- 
tion ;  for  the  juror  cannot  be  examined  on  oath  to  substan- 
tiate the  charge — and,  unless  by  mutual  consent,  the  objec- 
tion made  must  be  decided,  not  by  the  court,  but  by  Triers. 
And  the  only  matter  to  be  decided  is  whether  the  juror  has 
made  any  declaration,  of  a  design  to  give  a  verdict  one  way 
or  the  other,  whether  right  or  wrong,  for  if  the  juror  made 
the  declarations  from  his  knowledge  of  the  facts  in  the  case, 
this  would  be  no  cause  of  challenge,  nor  any  objection  to  his 
being  sworn  on  the  jury.  And  as  the  juror  himself  against 
whom  such  objection  is  made  cannot  be  examined  on  oath,  it 
follows  of  course  he  cannot  be  challenged  for  having  formed 
an  opinion,  but  only  for  having  delivered  it,  as  third  per- 
sons cannot  know  of  an  opinion  being  formed  but  by  its 
having  been  delivered.  And  as  I  have  observed  already, 
even  the  delivery  of  an  opinion  is  no  cause  of  challenge,  if 
it  appears  to  have  been  founded  ui)on  the  jurors  knowledge 
of  facts,  and  not  from  partiality — ^in  consequence  of  this 
principle  of  law,  it  can  be  no  objection  against  a  juror  be- 
ing sworn,  even  though  he  should  have  the  most  perfect 
knowledge  of  every  fact  relative  to  the  issue,  to  try  which 
he  is  about  to  be  sworn;  on  the  contrary,  the  princple  rea- 
son assigned  why  trials  ought  to  be  by  jurors  from  the 
vicinage  is  the  presumption  that  they  will  be  best  ac- 
quainted with  the  facts  which  will  be  put  in  issue  for  their 
decision. 

Suppose  a  person,  summoned  as  a  juror  to  try  an  indict- 
ment for  assault  and  battery  or  any  other  offense,  had  seen 
the  offense  committed  and  perfectly  knew  the  offender,  it 
would  be  no  cause  of  challenge  against  the  juror,  nor  could 
he  for  that  reason  be  rejected  at  the  trial— on  the  contrary 
the  law  considers  him  the  better  qualified  to  serve  in  that 
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case  as  a  juror  in  consequence  of  that  knowledge.  If  in  the 
instance  I  have  put,  such  juryman  had  declared  that  the 
criminal  had  committed  an  assault  and  battery,  and  that  he 
was  determined  to  find  him  guilty,  this  declaration  being 
founded  on  the  knowledge  of  the  juror  as  to  the  truth  of 
the  case  would  be  no  ground  for  challenge — ^to  support  a 
challenge,  the  juror  must  show  an  intention  to  act  partially 
through  favor  or  malice.  It  is  therefore  no  objection  to  a 
person  serving  as  a  juror  because  he  is  also  a  witness. 

And  so  far  is  it  from  being  the  case  that  a  juryman's 
knowledge  of  the  law,  or  his  having  declared  his  opinion  of 
the  law  arising  in  the  case  to  be  tried,  should  be  a  cause  of 
challenge,  that  if  two  or  more  persons  are  indicted  in  the 
same  indictment  for  the  same  offense,  and  one  is  tried  and 
convicted,  a  juryman,  who  served  on  that  trial  may  be 
sworn  on  the  subsequent  trial  of  the  other  person  joined  in 
the  indictment,  and  cannot  be  challenged,  although  as  to 
the  law  arising  in  the  case  he  had  not  only  declared  his 
opinion,  but  even  declared  it  on  oath  in  the  former  trial. 
So  also,  is  the  case  of  a  judge,  whether  he  is  to  decide  the 
law  only,  as  in  jury  trials,  or  the  law  and  fact  both,  as  here 
in  the  case  of  impeachments ;  his  knowledge  of  the  facts  in 
the  cause  is  no  objection  to  his  acting  as  a  judge,  and  he 
may  be  called  on  to  give  testimony  and  yet  give  his  deci- 
sion in  his  judicial  capacity.  In  support  of  these  princi- 
ples in  addition  to  the  authorities  already  adduced  I  will 
trouble  this  honorable  court  with  Brooke's  abridgment  Title, 
Challenge  pi.  90,  where  he  says,  it  is  a  cause  of  challenge 
to  the  favor  if  the  juror  has  declared  that  should  he  be 
empanelled  he  would  give  a  verdict  for  the  plaintiff. 

This  authority  shows  that  a  declaration,  as  I  have  con- 
tended, must  have  been  made;  but  I  shall  now  also  show 
that  as  I  have  before  stated  the  declaration  must  be  made 
from  motives  of  partiality,  that  is,  from  favor  or  ill-will  to 
the  one  or  the  other  party.  For  this  purpose  I  will  read 
2d  Hawkins,  Chap.  43,  Sec.  28.  "It  hath  been  allowed  a 
good  cause  of  challenge  on  the  part  of  the  prisoner,  that 
the  juror  hath  declared  his  opinion  beforehand,  that  the 
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party  is  guflty  or  will  be  hanged,  or  the  like.  Yet  it  hath 
been  adjudged  that  if  it  shall  appear  the  jnror  made  such 
declaration  from  his  knowledge  of  the  canse,  and  not  ont 
of  any  ill-will  to  the  party,  it  is  no  cause  of  challenge." 
This  doctrine  is  as  old  as  the  seventh  of  Henry  the  sixth; 
during  whose  reign  it  was  determined  that  though  a  juror 
had  said  twenty  times  that  if  he  was  sworn  he  would  give 
his  verdict  for  one  of  the  parties,  yet  if  he  said  this  from 
the  knowledge  which  he  had  of  the  matter  in  dispute  and 
the  truth  of  the  case,  such  juror  was  indifferent ;  but  if  he 
said  this  from  any  affection  to  the  party,  the  juror  in  that 
case  was  favorable,  and  thus  Judge  Babington  directed 
the  Triors;  see  Brooke's  abrid.  Title,  Challenge,  pi.  55. 

In  Viner's  abridgment  21st  VoL,  page  266,  we  find  the 
same  principle  recognized.  It  is  there  stated  that  ''if  a 
juror  says  twenty  times  that  he  will  pass  for  the  one  party, 
this  is  not  a  principle  challenge,  for  it  may  be  that  he 
speaks  it  for  the  notice  which  he  has  of  the  thing  in  issue 
and  not  for  affection."  A  decision  in  the  seventh  of 
Henry  sixth,  and  another  in  the  twentieth  of  the  same  king 
are  referred  to ;  and  the  authority  from  Brooke,  Challenge, 
pi.  55,  before  mentioned,  is  in  the  note  introduced  with  ap- 
probation. 

In  2d  Hawkins,  Chap.  43,  Sec.  29,  we  find  in  confirma- 
tion of  the  positions  I  have  taken,  the  law  thus  declared: 
''It  hath  been  adjudged  to  be  no  good  cause  of  challenge, 
that  the  juror  had  found  other  persons  guilty  on  the  same 
indictment,  for  the  indictment  is  in  judgment  of  law  sev- 
eral against  each  defendant,  for  every  one  must  be  con- 
victed by  particular  evidence  against  himself."  The  same 
principle  is  established  by  the  decisions  in  4th  Vol.,  State 
Trials,  pages  141  and  175  (which  he  turned  to  and  read), 
2d  Vol.,  State  Trials,  255  and  256,  also  show  that  though  a 
person  is  a  witness  in  the  cause,  it  is  no  reason  he  should 
not  serve  as  a  juror,  and  also  that  the  knowledge  which  a 
juror  may  have  of  the  case  to  be  tried  by  him,  is  no  dis- 
qualification. It  also  shows  how  questions  of  this  nature 
are  to  be  tried. 
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And  to  prdve  that  the  knowledge  of  the  facts  to  be  de- 
cided doth  not  in  any  degree  interfere  with  the  right  of  a 
judge  to  decide  in  the  case,  and  that  any  member  of  this 
honorable  conrt  might  be  sworn  as  a  witness  and  yet  give 
his  decision  in  the  cause,  I  will  read  an  authority  from 
State  Trials,  YoL  2d,  page  632,  where  Lord  Strafford,  on  his 
trial,  puts  this  question  to  the  court,  ''if  I  shall  name  any 
of  the  house  of  lords  as  my  witnesses,  can  that  exempt  them 
from  being  judges  t"  The  answer  given  by  the  lord  high 
Steward  was,  ''no  my  lord,  if  your  lordship  has  any  wit- 
nesses among  my  lords  here,  they  may  well  testify  for  you 
and  yet  remain  still  in  the  capacity  of  your  judges,  for  my 
lord  of  Strafford  had  a  great  many  witnesses  who  were 
peers/' 

Thus,  though  in  this  instance  the  judges  had  to  decide 
both  the  law  and  the  fact,  the  knowledge  of  any  one  of 
them  in  no  respect  formed  an  objection  to  his  deciding  as  a 
judge. 

I  have  said  also  that  a  juror  cannot  be  examined  on  oath 
to  prove  that  he  has  made  any  declaration  which  would  be 
a  good  cause  to  challenge  him  for  favor.  To  support  this 
position,  I  will  trouble  the  honorable  court  with  two  au- 
thorities— ^the  first  from  Leatch's  Edition  of  Hawkins,  2d 
Vol.,  page  589,  in  the  note.  In  the  text  is  mentioned  as  a 
cause  of  challenge,  "that  a  juror  hath  said  the  prisoner  is 
guilty  or  will  be  hanged  or  the  like,  etc."  In  the  note  it 
is  stated  that  the  prisoner  shall  not  examine  a  juror  con- 
cerning such  matter  on  a  voir  dire,  because  it  sounds  in 
reproach. 

The  second  from  Cooke's  case  1  Salk  153,  where  it  ap> 
pears  that  Cooke  being  indicted  for  high  treason,  offered 
to  ask  jurors  when  called,  in  order  to  challenge  them,  "if 
they  had  not  said  he  was  guilty,  or  would  be  hanged."  And 
by  the  court:  this  is  a  good  cause  of  challenge,  but  then 
the  prisoner  must  prove  it  by  witnesses,  not  out  of  the 
mouth  of  the  juryman. 

With  these  observations  I  shall  rest  the  question  as  to 
what  disqualifies  a  juror,   and   shall   proceed  to  examine 
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whether  Basset  was  improperly  or  illegally  sworn  upon 
that  jury  which  tried  Callender.  I  have  shown  that  he 
might  not  only  have  formed,  but  delivered  an  opinion  re- 
specting the  conduct  of  the  criminal,  and  yet  that  unless 
his  declarations  tended  to  prove  that  he  did  not  mean  to 
give  a  just  and  impartial  verdict,  but  to  decide  against 
propriety  and  right,  he  was  comi)etent  to  be  sworn  on  the 
jury.  The  question  which  was  put  to  the  jurors  by  the 
court,  no  law  required  to  be  put,  nor  was  any  of  the  jury- 
men bound  by  any  law  to  answer  the  question — and  the 
judge  was  perfectly  correct,  when  he  said,  upon  the  coun- 
sel insisting  that  the  indictment  should  be  read  to  the  ju- 
rors, and  that  they  should  then  be  asked  if  they  had  formed 
or  declared  an  opinion  as  to  the  charge  in  the  indictment, 
that  the  court  had  already  indulged  them  beyond  what 
they  were  entitled  to  by  law. 

But  to  proceed  with  Basset.  What  was  his  situation? 
He  expressed  no  wish  to  be  excused,  provided  there  would 
be  no  impropriety  in  his  being  sworn,  but  from  a  delicate 
scruple  he  informed  the  court,  that  he  had  seen  in  the 
newspapers  extracts  said  to  be  taken  from  "The  Prospect 
Before  Us ; ' '  that  he  had  no  knowledge  whether  they  were 
truly  extracted,  but  if  they  were  and  the  context  did  not 
explain  away  the  apparent  meaning  of  the  extracts,  he  had 
made  up  his  opinion  unequivocally  that  their  author  came 
within  the  provisions  of  the  sedition  law.  But  let  us  sup- 
pose that  Mr.  Basset  had  actually  seen  and  read  "The 
Prospect  Before  Us,*'  and  had  found  the  extracts  fairly 
taken  from  it  and  had  formed  and  declared  his  opinion; 
that  it  was  a  publication  which  came  within  the  sedition 
law;  as  to  Callender,  it  would  have  amounted  to  no  more 
than  this,  that  if  he  was  the  author  or  publisher  and  could 
not  prove  the  truth  of  his  charges  and  had  published  them 
maliciously,  to  defame  the  President  of  the  United  States, 
he  ought  to  be  punished.  And  what  honest  man  ever 
thought  differently?  None,  whom  I  ever  heard  speak  of 
the  book.  Whether  the  extracts  he  had  seen  agreed  with 
the  contents  of  the  book — ^whether  the  context  supported 
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the  apparent  meaning — ^whether  the  charges  were  true — 
whether  Callender  was  the  author  or  publisher  and  if  so, 
whether  he  wrote  or  published  them  maliciously  to  defame, 
etc.,  were  subjects  of  which  Mr.  Basset  was  ignorant,  and 
on  which  he  had  declared  no  opinion.  On  these  questions 
he  was  at  liberty  freely  to  decide  according  as  the  evidence 
in  the  case  should  justify  him. 

But  it  is  said,  this  opinion  formed  and  declaration  made, 
was  improper,  because  they  say  the  criminal  ought  to  have 
the  law  and  the  fact  both  decided  by  the  jury ;  and  a  juror 
should  have  his  opinion  as  little  made  up  on  the  law  as  on 
the  fact.  Hence  then,  we  are  to  infer,  that  as  want  of 
knowledge  of  the  law  is  the  best  qualification  for  a  judge, 
so  the  ignorance  of  the  law  is  the  best  qualification  for  a 
juror ;  and  yet  we  are  told,  that  a  juror  has  a  con- 
stitutional right  to  determine  the  law,  and  that  too,  in  de- 
fiance of  the  opinion  of  the  court !  Thus  it  seems  the  more 
ignorant  they  are,  the  greater  our  security  for  obtaining  a 
just  decision!  I  admit,  the  greater  their  ignorance,  the 
better  will  they  be  qualified  for  taking  what  is  contended 
to  be  the  due  impression  from  the  exercise  of  what  we  are 
told  is  the  constitutional  right  of  counsel! 

But  in  this  case,  as  appears  from  the  testimony,  there 
were  others  beside  Callender  concerned  in  printing  and 
publishing  *'The  Prospect  Before  Us;*'  suppose  some  other 
person,  for  instance  Mr.  Bind  had  also  been  indicted,  that 
on  the  trial  of  Bind  Mr.  Basset  had  served  as  a  juror  and 
had  found  him  guilty;  that  Callender  had  afterwards  been 
brought  to  trial  and  Mr.  Basset  had  been  called  as  a  juror, 
he  could  not  be  set  aside  according  to  the  authorities  I  have 
produced,  although  in  the  case  of  Bind  he  had  and  that  on 
oath  declared  his  opinion  of  the  law. 

Mr.  Basset,  although  being  possessed  of  a  liberal  fortune, 
he  doth  not  now  practice,  was  bred  to  the  law;  his  legal 
knowledge  was  such  that  he  could  not  doubt  but  that  such 
publications  as  "The  Prospect  Before  Us"  came  under  the 
provisions  of  the  sedition  law.  And  it  is  for  this  reason 
that  the  managers  contend   he    ought   not   to  have  been 


374  ^l'    AMERICAN  STATE  TRIALS. 

sworn.  Yes  sir,  this  very  knowledge  of  the  law  which  ren- 
dered him  a  more  proper  character  to  serve  on  the  jury,  is 
by  the  honorable  managers  insisted  on  as  what  ought  to 
have  been  his  disqualification  I  And  yet  they  contend  that 
the  jury  have  the  uncontrollable  right  to  decide  upon  the 
law! 

Suppose  Mr.  President,  a  person  to  be  indicted  for  an 
assault  and  battery,  or  for  burglary,  if  any  person  should 
be  summoned  on  the  jury,  who  had  so  much  common  sense 
and  general  information  as  to  know  that  the  man  who 
comes  behind  the  back  of  another  and  knocks  him  down  is 
guilty  of  an  assault  and  battery,  he  would  be  unfit  to  serve 
as  a  juror  in  the  first  case ;  or  to  know  that  if  a  man  breaks 
into  a  dwelling  house  in  the  night  time  and  steals  thei^ 
from,  such  offender  is  guilty  of  burglary,  he  would  be 
equally  unfit  in  the  last  case. 

Hence  then  it  follows,  that  in  the  opinion  of  the  honor- 
able managers,  that  as  judges  ought  to  have  no  previous 
knowledge  of  the  law  relative  to  cases  which  are  to  be  tried 
before  them;  so  also,  jurors  ought  not  to  have  any  knowl- 
edge of  what  is  the  law,  in  cases  to  be  tried  before  them; 
and  that  if  any  juror  with  such  legal  knowledge  should  be 
summoned  he  ought  not  to  be  admitted  to  serve,  unless  in- 
deed he  can  be  rendered  properly  qualified  by  the  applica- 
tion of  the  India  Rubber,  or  by  the  use  of  the  Lethean 
waters,  by  the  one  mode  or  the  other  to  be  reduced  to  that 
happy  state  of  ignorance  thought  by  the  managers  to  be 
the  essential  requisite  of  a  juror. 

I  would  before  I  conclude  this  subject,  remark  upon  an 
observation  made  by  one  of  the  honorable  managers  (Mr. 
Campbell),  he  has  charged  Judge  Chase  with  having 
caused  Mr.  Basset  to  be  sworn  as  one  of  the  jury  for  the 
very  purpose  of  convicting  Callender,  from  his  knowledge 
of  Basset's  political  principles. 

My  worthy  colleague  (Mr.  Kfey)  has  with  great  strength 
of  argument  shown  that  Judge  Chase  could  not  from  the 
facts  proved,  be  otherwise  than  a  stranger  both  to  the  per- 
son and  to  the  political  principles  of  Mr.  Basset.    But  I  am 
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jtware  that  in  reply  it  will  be  said  the  declaration  Mr.  Bas- 
set made  in  court  showed  what  were  his  political  senti- 
3ients.  He  only  there  declared  that  "The  Prospect  Before 
Us/'  if  the  extracts  he  had  seen  were  justified  by  the  book 
was  a  seditious  publication.  This  could  be  no  proof  that 
he  was  a  Federalist.  I  never  knew  a  gentleman  of  any  po- 
litical principles  that  did  not  uniformly  declare,  that  if  the 
sedition  law  was  constitutional,  that  publication  was  clearly 
within  the  provisions  of  the  law.  Even  his  counsel  have 
declared  that  they  did  not  appear  on  his  account,  that  they 
despised  the  wretch  and  considered  him  as  a  disgrace  to 
society.  They  have  declared  they  had  no  hopes  of  saving 
him  unless  by  establishing  the  unconstitutionality  of  that 
law. 

But  even  had  Judge  Chase  known  the  political  principles 
of  Mr.  Basset  to  have  been  Federal,  it  would  not  have  justi- 
fied him  in  excusing  him  from  being  sworn,  nor  would  he 
have  been  justified  in  setting  aside  a  juror  because  he  was 
a  Republican,  unless  there  had  been  in  each  case  some  other 
legal  objection.  There  is  no  distinction  between  the  two 
cases — ^the  political  principles  of  a  man  is  not  the  test  of  his 
fitness  to  serve  as  a  juror.  If  Mr.  Basset  had  been  ex- 
empted from  being  on  the  jury  in  consequence  of  the  scru« 
pies  he  suggested,  the  court  must  have  exempted  all  who 
should  make  similar  excuses,  or  they  would  have  given  just 
cause  for  complaint.  It  was  the  duty  of  the  court  to  direct 
the  jurors  to  be  sworn  as  they  were  called  against  whom 
there  was  no  legal  objection.  I  flatter  myself  I  have  suffi- 
ciently shown  that  against  Basset  there  was  no  such  objec- 
tion— ^that  the  judge  was  not  only  free  from  impropriety 
in  directing  him  to  be  sworn,  but  that  his  conduct  would 
have  been  censurable  had  he  acted  otherwise ;  and  here,  sir, 
I  conclude  my  observations  upon  the  second  article  of  im- 
peachment. 

I  now  come,  Mr.  President,  to  the  third  article,  wherein 
my  honorable  client  is  criminally  charged  for  the  rejection 
of  the  evidence  proi)osed  to  be  derived  from  CoL  John 
Taylor. 
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In  this  part  of  the  case  the  facts  are  admitted.  The  next 
question  of  law,  therefore,  which  presents  itself  for  discus- 
sion, is  whether  or  not  Col.  Taylor's  evidence  ought  to  have 
been  received,  or  was  properly  rejected.  Here  again  I 
must  observe  that  the  honorable  managers  to  support  their 
charge,  resort  to  principles  which  are  to  me,  to  the  last  de- 
gree, strange  and  novel.  We  are  told  that  the  court  has  no 
right  to  order  questions  which  are  meant  to  be  put  to  a  wit- 
ness, to  be  reduced  to  writing.  Nay,  that  the  court  have  no 
right  to  know  what  evidence  is  meant  to  be  given  by  the  wit- 
ness, or  its  connection  with  other  testimony,  or  its  bearing 
on  the  cause,  but  to  receive  it  drop  by  drop,  as  the  counsel 
think  proper  to  deal  it  out.  In  answer  to  these  extraordi- 
nary ideas  which  we  have  had  thus  introduced,  I  must  be 
permitted  to  assert,  that  the  court  have,  in  my  opinion,  an 
undoubted  right  to  require  of  the  counsel  that  they  should 
open  their  case,  explain  the  nature  of  the  evidence  meant 
to  be  given,  and  on  the  production  of  a  witness,  state  what 
they  expect  to  prove  by  such  witness.  In  the  course  of  my 
practice  it  has  been  the  usual  method  of  proceeding  for 
counsel  to  conduct  themselves  in  this  manner.  And  on  this 
subject,  M'Nally,  in  his  rules  of  evidence,  page  14,  express- 
ly lays  it  down  as  a  rule,  ''that  counsel  ought  not  to  call  a 
witness  without  first  opening  to  the  court  the  nature  of  the 
evidence  they  intend  to  examine  to.  This  has  been  often 
solemnly  adjudged,  though  not  strictly  adhered  to  in  prac- 
tice." And  in  page  second  he  gives  us  as  the  first  rule, 
*'that  no  evidence  ought  to  be  admitted  to  any  point  but 
that  on  which  the  issue  is  joined."  But  how  is  a  court  to 
prevent  and  it  is  only  the  court  which  can  prevent,  evi- 
dence being  admitted  which  is  not  pertinent  to  the  point  on 
which  the  issue  is  joined,  unless  they  are  first  informed 
what  evidence  is  meant  to  be  given  t  It  is  then  upon  the 
authority  of  M'Nally  established,  that  the  court  have  the 
legal  right  to  know  what  counsel  mean  to  prove  by  a  wit- 
ness— and  having  that  right,  they  may  exercise  it  when- 
ever in  their  discretion  they  may  think  it  necessary. 

To  determine,  therefore,  whether  they  acted  correctly  in 
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rejecting  the  testimony  of  Col.  Taylor,  let  us  examine  what 
testimony  they  hoped  to  obtain  from  him  and  for  this  pur- 
pose what  were  the  questions  proposed  to  be  put  to  him. 
They  were : 

1st — ^Did  you  ever  hear  Jno.  Adams  express  any  senti- 
ments favorable  to  monarchy  or  aristocracy,  and  what  were 
theyt 

2d — ^Did  you  ever  hear  Mr.  Adams,  while  vice-president, 
express  his  disapprobation  of  the  funding  system? 

3d — ^Do  you  know  whether  Mr.  Adams  did  not,  in  the 
year  1794,  vote  against  the  sequestration  of  British  debts 
and  also  against  the  bill  for  suspending  intercourse  with 
Great  Britain  t 

Col.  Taylor's  testimony  was  offered  as  being  relevant 
only  to  one  set  of  words  stated  in  the  two  counts  of  the  in- 
dictment, to-wit,  ''He  (meaning  the  said  president  of  the 
United  States)  was  a  professed  aristocrat.  He  (meaning 
the  president  of  the  United  States)  had  proved  faithful  and 
serviceable  to  the  British  interest;  (innuendo)  against  the 
interest  and  welfare  of  the  United  States.'* 

Need  I  state  to  this  honorable  court  that  words,  which 
do  not  in  themselves  or  on  the  face  of  them,  purport  any 
thing  criminal,  cannot  be  made  so  or  considered  as  libellous, 
but  by  laying  an  innuendo  giving  them  a  criminal  mean- 
ing, without  which  they  would  be  innocent,  and  also  that 
the  criminal  meaning  laid  in  the  innuendo  must  be  strictly 
proved. 

Let  us  now  examine  the  set  of  words  to  which  Col.  Tay- 
lor's evidence  was  meant  to  apply,  they  were  without  any 
innuendo,  as  follows:  ''He  was  a  professed  aristocrat,  he 
had  proved  faithful  and  serviceable  to  the  British  interest." 

This  sentence  consists  of  two  separate  distinct  clauses 
or  parts;  the  first,  that  "he  was  a  professed  aristocrat." 
The  second,  that  "he  had  proved  faithful  and  serviceable 
to  the  British  interest."  I  ask  this  honorable  court  if  either 
of  these  clauses  or  parts  of  themselves  and  without  an 
innuendo  carry  with  them  any  charge  of  criminality  or  any 
thing  libellous  t    To  say  that  a  man  is  an  aristocrat,  a  dem- 
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ocrat,  or  a  republican,  is  not  of  itself  cliarging  the  person 
with  any  thing  criminal  nor  is  it  slanderous,  unless  indeed 
the  charge  is  accompanied  with  an  innuendo,  stating  that 
by  the  epithet  so  used,  something  very  bad  was  intended; 
and  that  government  would  indeed  merit  contempt  in  which 
a  person  should  be  punished  upon  such  a  charge.  So  also, 
to  say  that  a  man  had  been  faithful  and  serviceable  to  the 
British  interest  charges  him  with  nothing  criminal  and 
therefore  cannot  be  slanderous,  because  the  British  and  the 
American  interest  in  many  instances  have  been  and  may 
be  the  same. 

There  may  be  a  variety  of  instances  in  which  the  interest 
of  two  nations  may  concur.  There  have  been  many  in  which 
the  interest  of  America  and  of  Britain  did  concur;  many 
also  in  which  the  interest  of  America  and  France  have 
combined.  In  the  first  instance  a  man  may  have  been  faith- 
ful and  serviceable  to  Britain ;  in  the  other  to  France,  with- 
out the  violation  of  any  duty  to  the  United  States,  without 
having  been  guilty  of  the  least  criminality. 

The  sentence  then  taken  altogether  connecting  the  two 
clauses,  do  not  of  themselves  import  any  thing  criminal 
and  consequently  is  not  slanderous,  if  it  remained  without 
any  innuendo,  and  if  it  was  free  from  an  innuendo  being 
not  slanderous,  would  not  require  any  evidence  relative 
thereto-— nay,  it  would  be  no  part  of  the  charge  put  in  is- 
sue, for  in  legal  construction  it  is  only  such  part  of  the  pub- 
lication stated  in  an  indictment  which  is  slanderous  that  is 
the  point  in  issue. 

I  will  now,  sir,  read  that  part  of  the  indictment  in  con- 
nection with  the  innuendo:  ''He  (meaning  the  president 
of  the  United  States)  was  a  professed  aristocrat."  Here 
there  being  no  innuendo,  this  clause  or  part  of  the  sentence 
remains  in  its  primitive  innocency.  ''He  (meaning  the 
president  of  the  United  States)  had  proved  faithful  and 
serviceable  to  Qreat  Britain."  This  of  itself  as  I  have  ob- 
served is  perfectly  innocent;  but  here  comes  the  innuendo 
with  its  sting  in  its  tail— "Innuendo,  against  the  interest 
and  welfare  of  the  United  States  of  America."    Thus  it 
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was  only  the  latter  clause  in  the  sentence  that  was  pre- 
sented as  being  libellous;  and  how  was  that  part  of  the 
sentence  to  be  justified?  By  showing  that  the  president 
had,  in  the  high  station  he  had  occupied  prostituted  his 
character  by  sacrificing  the  interest  of  the  United  States 
to  the  interest  of  Great  Britain.  And  how  was  this  justifi- 
cation to  be  proved?  Not  by  any  answer  Mr.  Taylor  could 
give  to  the  first  question,  for  that  as  far  as  his  answer 
eould  have  relation,  could  only  relate  to  the  first  clause; 
but  that  clause  being  of  itself  inoffensive  and  not  made 
criminal  by  any  innuendo,  was  no  part  of  the  criminal 
charge  in  issue,  but  was  merely  introduced  as  being  part 
of  a  sentence,  the  latter  clause  of  which  was  only  charged  to 
be  criminal.  Any  evidence  from  Col.  Taylor  as  to  the  first 
clause  was  therefore  totally  irrelevant,  as  not  going  to  the 
point  in  issue,  and  as  only  going  to  prove  the  truth  of  what 
was  neither  stated  nor  relied  on  as  being  criminal;  and 
therefore  was  properly  rejected  by  the  court. 

As  to  the  second  question,  to  wit,  ''Whether  Mr.  Adams, 
while  vice-president,  had  expressed  his  disapprobation  of  the 
funding  system  f  The  question  could  not  be  in  any  degree 
relevant  to  the  one  or  the  other  clause  in  the  sentence — 
whether  Mr.  Adams  expressed  his  disapprobation  while  he 
was  vice-president,  of  the  funding  system,  or  not,  could  in 
no  respect  go  to  prove  or  disprove  his  being  a  professed  aris- 
tocrat, or  his  having  sacrificed  the  interest  of  the  United 
States  to  the  interest  of  Great  Britain.  The  court  therefore 
considering  this  question  totally  irrelevant  to  the  *'i)oint  in 
issue,''  did  as  was  their  duty  to  do,  they  refused  to  suffer  it 
to  be  put  to  the  witness. 

So  much  for  the  two  questions.  We  now  come  to  the  third, 
respecting  the  votes  of  Mr.  Adams,  when  vice-president, 
against  tiie  bill  for  the  sequestration  of  British  debts,  and 
the  bill  for  suspending  intercourse  with  Great  Britain.  For 
the  conduct  of  my  honorable  client  in  refusing  to  permit  this 
question  to  be  put  to  Col.  Taylor,  two  reasons  may  be  as- 
signed ;  the  first,  that  if  the  fact  was  as  stated,  it  could  not 
be  proved  by  Col.  Taylor.    The  second,  that  if  the  fact  was 
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established,  it  would  be  totally  immaterial  to  the  issue.  Col. 
Taylor's  evidence  was  not  the  best  which  the  nature  of  the 
case  admitted.  I  will  not  say  that  the  traverser,  in  order  to 
prove  this  vote,  was  under  the  necessity  of  procuring  a  copy 
from  the  journal  of  the  senate,  properly  authenticated  by 
their  clerk,  but  he  certainly  ought  at  least  to  have  produced 
a  printed  copy  of  the  votes  and  proceedings  of  the  senate  as 
published  by  them.  One  thing  at  least  is  certain,  that  the 
traverser  could  not  consistently  with  rules  of  law,  give  parol 
evidence  to  establish  the  vote  of  Mr.  Adams,  and  therefore 
that  Col.  Taylor  could  not  be  legally  examined  on  that  sub- 
ject. But  I  will  go  further  in  defense  of  my  client  and  will 
say  that  if  they  had  had  the  best  possible  evidence  of  the 
fact;  if  they  had  had  an  attested  copy  from  the  records  of 
the  senate,  the  judge  would  have  departed  from  his  duty  if 
he  had  permitted  the  evidence  which  was  wished  to  have  been 
obtained  from  Col.  Taylor,  to  have  been  given  to  the  jury. 
Ought  any  evidence  to  be  given  to  a  jury  which  is  not  proper 
and  pertinent  to  prove  the  fact  in  issue,  or  to  prove  some 
fact  from  which  the  fact  in  issue  ought  legally  to  be  inferred 
—evidence  not  relevant  to  the  point  before  the  court  and 
jury?  Was  not,  as  to  this  part  of  the  charge,  the  fact  in  is- 
sue, whether  Mr.  Adams  had  swerved  from  his  duty  by  in- 
tentionally prostrating  the  interest  and  welfare  of  his  coun- 
try to  the  interest  and  welfare  of  Great  Britain.  Should  not 
a  charge  of  so  atrocious  a  nature  be  proved  by  some  direct 
act  of  this  criminal  sacrifice  of  the  interests  of  the  United 
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States  to  the  interest  of  Great  Britain,  or  by  proof  of  some 
other  act  from  which  such  criminal  sacrifice  must  and  ought 
on  principles  of  law  to  be  clearly  and  necessarily  inferred? 
And  what  was  the  proof  proposed  to  be  offered  for  this  pur- 
pose? That  upon  the  question  whether  British  debts  should 
be  sequestered,  and  whether  our  intercourse  with  Great  Brit- 
ain should  be  suspended,  after  full  discussion  one-half  the 
members  of  the  senate  voted  in  favor  of  those  measures,  and 
one-half  of  the  senate  against  them.  And  that  in  this  situa- 
tion Mr.  Adams  thinking  the  measure  of  too  hazardous  a  na^ 
ture,  and  one  which  might  involve  our  country  in  a  war,  did 
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not  choose  to  take  upon  himself  so  great  a  responsibility  as  to 
give  his  casting  voice  in  the  affirmative. 

I  have,  Mr.  President,  neither  time  nor  inclination  to  en- 
ter into  a  discussion  of  either  the  propriety  or  policy  of  those 
measures,  but  I  have  no  hesitation  to  express  my  belief  that 
the  honorable  members  who  voted  for  or  against  those  meas- 
uses,  were  equally  actuated  by  the  same  purity  of  motive. 
That  those  who  voted  on  the  one  side  or  the  other  acted  from 
the  sincerest  desire  to  promote  what  they  respectively  consid- 
ered the  best  interests  of  their  country. 

Shall,  then,  the  rejection  of  the  evidence  that  Mr.  Adams, 
on  a  measure  in  fieri,  on  which  the  senate  was  equally  divided, 
gave  his  casting  vote  with  the  senators  whose  political  senti- 
ments accorded  with  the  then  majority ;  and  which  evidence, 
if  admitted,  would  have  proved  nothing,  be  considered  as  a 
ground  of  impeachment !    I  say  evidence,  which,  if  admitted, 
would  have  proved  nothing ;  for  that  act  of  Mr.  Adams  cer- 
tainly would  not  have  proved  that  he  had  corruptly  and  wick- 
edly sacrificed  the  interest  and  welfare  of  the  United  States 
to  Great  Britain ;  nor  would  it  have  proved  any  thing  from 
which  such  sacrifice  ought  legally  and  necessarily  to  be  in- 
ferred.   Where  is  the  man  who  would  dare  to  say  that  the 
members  of  the  senate  who  voted  for  or  against  the  bill  for 
sequestration  of  British  debts,  and  the  suspension  of  our  in- 
tercourse with  Great  Britain,  acted  from  corrupt  motives  f  Is 
there  a  member  of  this  honorable  court  who  believes  thai  the 
senators  who  voted  against  those  measures  were  actuated  by 
a  desire  to  promote  the  interest  of  Great  Britain  at  the  ex- 
I)ense  of  their  own  country  f    Or  that  those  who  voted  in  favor 
of  those  measures  were  actuated  by  a  desire  to  promote  the 
interest  of  Prance  at  the  same  expense!    The  heart  of  every 
member  of  this  honorable  court,  I  am  confident,  revolts  at  the 
idea !    Ought  then  any  judge  to  have  suffered  this  act  of  Mr. 
Adams  to  have  been  offered  to  a  jury  as  evidence  directly  fo 
establish  that  he  had  wickedly  and  corruptly  preferred  the 
interest  and  welfare  of  Great  Britain  to  that  of  the  United 
States,  or  as  evidence  from  which  the  jury  ought,  upon  legal 
principles,  necessarily  to  infer  that  he  had  tihus  acted. 
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The  judge  who  would  have  permitted  such  evidence  to  have 
been  given  for  such  purpose,  in  my  opinion,  ought  much 
rather  to  be  impeached  for  his  conduct  than  the  judge  who 
should  reject  it. 

It  is  the  sole  province  of  the  court  to  determine  what  evi- 
dence shall  go  to  the  jury,  either  as  proper,  directly  to  prove 
this  fact  in  issue,  or  to  prove  any  facts  from  which  that  fact 
ought  to  be  inferred.  The  court  are  the  sole  judges  of  the 
competency  and  admissibility  of  the  evidence — the  compe- 
tency depends  upon  its  legality;  the  admissibility  upon  its 
relevancy  to  the  question  in  issue.  If  illegal,  it  is  their  duty 
to  reject  it ;  but  though  legal  in  its  nature,  yet  if  not  relevant 
to  the  point  in  issue,  it  ought  equally  to  be  rejected ;  because 
its  production  only  wastes  time  and  has  a  tendency  to  mis- 
lead the  jury. 

The  right  of  the  court  to  decide  what  evidence  shall  go  to 
the  jury  I  never  heard  questioned  till  in  the  course  of  this 
trial.  The  honorable  managers  appear  disposed  to  advocate 
a  different  doctrine,  and  as  they  claim  the  right  that  the  jury 
should  decide  the  issue  without  regarding  the  opinion  of  the 
court  as  to  the  law,  so  they  seem  to  think  that  the  court  ought 
not  to  restrict  the  evidence  to  the  jury.  And  hence  they  have 
expressed  somie  indignation  against  my  honorable  client,  be- 
cause when  he  told  the  counsel  in  Fries  case  that  they  might 
go  on  as  they  pleased,  but  still  subject  to  the  direction  of  the 
court  as  to  what  evidence  they  might  offer.  On  that  occasion 
they  exclaimed:  ''The  court  took  upon  themselves  to  decide 
what  evidence  should  go  to  the  jury !  But  perhaps  that  evi- 
dence which  might  have  been  rejected  might  have  influenced 
the  decision  of  the  jury,  and  as  the  jury  have  a  right  to  de- 
cide the  law,  uncontrolled  by  the  court,  they  ought  to  have  be- 
fore them  all  the  evidence  which  might  possibly  influence 
their  decision!"  Charming  doctrine !  Thus  the  jury  are  not 
only  to  decide  the  law  on  the  issue,  but  likewise  all  questions 
of  law  which  arise  upon  the  proceedings  in  the  cause  and  up- 
on the  evidence  that  is  to  be  admitted.  The  honorable  man- 
agers seem  to  forget  that  it  is  only  in  consequence  of  the  right 
of  the  jury  to  give  a  general  verdict  that  they  get  incidentally 
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the  power  of  deciding  the  law  in  any  case,  bat  that  this  can- 
not in  any  manner  enable  them,  either  as  to  power  or  right, 
to  have  any  control  over  the  court  in  any  collateral  questions. 
The  maddest  enthusiast  that  ever  yet  advocated  the  rights  of 
jurors,  has  never  questioned  the  right  of  the  court  to  deter- 
mine upon  the  competency  and  admissibility  of  evidence. 
Such  being  the  law  it  was  the  duty  of  Judge  Chase,  when  the 
question  meant  to  be  established  was  that  Mr.  Adams  wick- 
edly and  corruptly  sacrificed  the  interest  of  the  United 
States  to  Great  Britain  contrary  to  his  duty,  to  prevent  the 
vote  of  Mr.  Adams  on  that  occasion  being  given  in  evidence 
to  the  jury,  either  as  proper  directly  to  prove  the  fact  or  from 
which  they  ought  necessarily  to  infer  it.  And  I  again  rex)eat 
if  he  had  suffered  such  evidence  to  have  been  given  to  them 
as  proper  and  relevant,  he  would  have  been  much  more  de- 
serving of  impeachment. 

I  have  stated  that  there  is  two  ways  of  proving  the  issue — 
either  by  directly  proving  the  fact  in  issue  or  by  proving  some 
fact  from  which  the  fact  in  issue  ought  legally  to  be  inferred; 
and  that  in  the  one  case  and  the  other  the  court  are  the 
judges  as  to  the  competency  and  the  admissibility  of  the  tes- 
timony. But  I  go  further,  it  is  the  court  who  have  a  right  to 
determine  whether  or  not  the  fact  in  issue  ought  to  be  in- 
ferred from  a  fact  proved,  or  what  fact,  being  proved,  will 
justify  a  jury  in  inferring  and  accordingly  finding  the  fact 
in  issue.  I  will,  sir,  explain  my  meaning.  The  question  in 
issue  is  a  grant  or  no  grant  of  a  tract  of  land ;  the  grant  is 
the  fact  to  be  established ;  no  grant  can  be  produced,  but  evi- 
dence is  given  of  possession  for  a  great  length — a  regular 
transference  of  the  property  as  having  been  granted — ^pay- 
ment of  rents  to  the  successors  of  the  supposed  grantors,  etc., 
the  court  not  only  determined  what  testimony  is  proper  to  es- 
tablish these  facts,  but  they  direct  the  jury  that  if  they  be- 
lieve the  evidence,  they  then  ought  to  find  that  a  grant  had 
been  given.  On  this  point  I  refer  to  Cowper,  p.  112,  and  12 
Coke  2.  So,  sir,  in  an  action  of  indebitatus  asswmprit  for 
money  due,  the  defendant  pleads  the  action  of  limitation,  and 
the  plaintiff  replies  a  promise  to  pay  within  three  years.    If 
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tide,  and  am  under  the  direction  of  this  honorable  court 
whether  I  shall  proceed  to  the  fourth,  which  charges  the 
respondent's  conduct  to  have  been  marked  during  the  whole 
course  of  the  trial  by  manifest  injustice,  partiality  and  in- 
temperance. 

From  the  evidence  it  certainly  appears  that  Judge  Chase 
prevented  the  counsel  from  arguing  to  the  jury  that  the 
sedition  law  was  unconstitutional;  and  this  seems  to  have 
given  rise  to  a  great  portion  of  the  altercation  and  ill 
humor  between  the  court  and  the  bench. 

I  admit  that  the  constitution  gives  to  a  criminal  the  right 
of  having  counsel.  But  the  constitution  has  not  defined  the 
rights  or  duties  of  counsel,  or  to  what  extent  they  are  to 
exercise  them.  One  thing,  however,  is  certain — ^that  they 
have  no  constitutional  right  to  impose  upon  the  court  or  to 
mislead  the  jury. 

When  Callender's  counsel  contended  that  if  the  jury 
have  a  right  to  decide  questions  of  law,  then  the  constitu- 
tion being  the  supreme  law  of  the  land,  the  jury  must  of 
course  have  the  power  of  deciding  on  the  constitutionality 
of  a  law ;  the  judge  might  well  say  it  was  a  non-sequitur. 

What  has  been  allowed  to  the  jurors  as  their  incidental 
right  on  the  general  issue  t  Not  to  decide  whether  there  is 
an  existing  law,  or  whether  a  law  is  in  force,  but  to  declare 
the  true  construction  of  an  existing  law,  and  whether  the 
case  at  issue  comes  within  the  true  construction  of  such 
law. 

But  those  who  contend  that  the  jury  have  a  right  to  de- 
termine the  constitutionality  of  a  law,  insist  not  for  the 
power  of  the  jury  to  decide  its  true  construction  and  whether 
the  prisoner's  case  comes  within  it,  but  to  decide  whether 
what  is  produced  as  a  law  is  not  void,  a  mere  nullity,  a 
dead  letter;  or  in  other  words  whether  such  a  law  is  in 
existence.  The  maddest  enthusiasts  for  the  rights  of  jur- 
ors— ^their  most  zealous  advocates  have  never  contended 
for  such  a  right  before  the  cases  of  Fries  and  Callender. 
Whether  a  law  exists,  whether  a  law  has  been  enacted — 
whether  a  law  has  been  repealed — ^whether  a  law  has  be- 
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eome  obsolete  or  is  in  force?  The  decision  of  these  ques- 
tions have  always  been  allowed  the  exclusive  right  of  the 
court.  The  power  of  the  court  to  decide  exclusively  upon 
these  questions  has  never  been  before  controverted.  Nay, 
the  very  right  claimed  on  behalf  of  jurors,  that  they  may 
determine  what  is  the  true  construction  of  the  law,  and 
whether  the  case  is  within  its  provisions,  of  itself  neces- 
sarily presupposes,  and  is  predicated  upon  the  existence  of 
a  law,  the  true  construction  or  meaning  of  which  they  are 
to  determine.  It  has  indeed  been  seriously  questioned,  and 
that  by  gentlemen  of  great  abilities,  whether  even  the  judi- 
ciary have  a  right  to  declare  a  law  passed  by  the  legisla- 
ture to  be  contrary  to  the  constitution  and  therefore  void ! 
I  shall  not  enter  into  an  examination  of  that  question ;  but 
I  have  no  hesitation  in  saying  that  a  jury  have  no  such 
right — ^that  it  never  was  intended  they  should  have  such 
right,  and  that  if  they  had  the  right,  we  might  as  well  be 
without  a  constitution. 

'  The  first  specific  instance  of  my  client's  unjust,  partial 
and  intemperate  conduct,  which  is  stated  in  this  fourth 
article  is,  that  he  c6mpelled  the  traverser's  counsel  to  re- 
duce to  writing  the  questions  which  they  meant  to  pro- 
pound to  Col.  Taylor.  The  correctness  of  this  procedure 
will  depend  on  the  question,  whether  the  court  had  by  law 
such  a  power,  for  if  such  a  power  was  possessed  by  them, 
it  is  to  be  presumed  that  they,  on  that  occasion,  exercised 
it  according  to  their  best  discretion,  nor  can  it  be  inferred 
that  their  conduct  was  criminal,  because  the  procedure  was 
novel  in  Virginia.  There  are  cases  in  which  the  practice  of 
a  court  may  be  considered  the  law  of  the  court ;  but  these 
are  not  in  any  manner  analogous  to  the  case  in  question ;  nor 
do  I  find  that  the  practice  of  the  state  courts  is  obligatory 
"in  any  case  of  this  kind  on  the  courts  of  the  United 
States.''  My  honorable  client  did  not  consider  what  was 
usual  in  Virginia,  but  what  was  correct  and  proper,  he 
knew  that  the  law  authorized  him  to  make  this  demand.  In 
Maryland,  where  he  imbibed  his  legal  knowledge,  and  where 
at  the  bar  and  on  the  bench  he  had  carried  it  into  practice, 
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nothing  was  more  conunon  than  for  qnestionfl  to  be  re- 
duced to  writing  at  the  request  of  counsel^  or  at  the  request 
of  the  court.  If  counsel  doubt  of  the  propriety  of  the  evi- 
dence meant  to  be  drawn  from  the  witness,  or  the  correct- 
ness of  the  question  meant  to  be  propounded  to  him,  they 
have  a  right  to  request  it  to  be  reduced  to  writing.  So  also, 
if  the  court,  without  whose  approbation  no  testimony  can 
be  given  to  a  jury,  and  whose  duty  it  is  to  prevent  im- 
proper testimony  to  be  given,  has  reason  to  susi)ect  an 
intention  to  introduce  such  evidence,  they  have  a  right,  and 
they  ought  to  require  the  questions  to  be  reduced  to  writ- 
ing, that  there  may  be  no  misapprehension  of  the  tendency 
of  the  question,  and  that  they  may  more  delicately  decide 
whether  it  is  proper  to  be  put  to  the  witness.  And  in  this 
case  the  counsel  were  not  required  to  reduce  their  questions 
to  writing  in  the  first  instance,  or  before  they  had  stated 
what  they  meant  to  prove,  as  has  been  suggested.  When 
Col.  Taylor  was  called  and  sworn,  the  court  desired  to  be 
informed  what  they  meant  to  prove  by  him.  McNally  is  an 
authority  that  in  so  doing  they  acted  legally.  The  counsel 
stated  the  facts;  to  prove  which  Col.  Taylor  was  called; 
ui>on  which,  the  court  doubting  the  admissibility  of  the 
testimony  directed  the  question  to  be  reduced  to  writing 
for  their  consideration.  It  cannot  for  a  moment  be  ser- 
iously contended,  but  that  the  court  had  a  right  so  to  do. 
As  my  respectable  colleague  (Mr.  Key)  has  observed,  the 
practice  of  this  honorable  court  during  this  trial,  has  per- 
fectly sanctioned  that  part  of  my  client's  conduct.  If  at 
any  time  a  question  has  been  put,  the  propriety  of  which 
has  been  doubted,  it  has  been  directed  to  be  reduced  to 
writing.  It  is  true  that  this  has  been  principally,  when  an 
objection  has  been  made  by  the  counsel — but  there  can  be 
no  doubt,  that  if  any  honorable  member  of  this  court  had 
apprehended  the  question  to  be  improi)er,  the  court  would 
have  had  a  right,  and  would  have  directed  the  question  to 
be  propounded  in  writing  for  their  consideration.  The  pro- 
priety, the  principle,  in  each  case  is  the  same.  On  this 
part  of  the  charge  I  need  not  dwell  any  longer. 
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The  next  instance  of  the  judge's  conduct  specified  in  this 
article  is  his  refusal  to  continue  CaUender's  case  to  the  next 
term,  notwithstanding  the  affidavit  filed,  and  the  applica- 
tions made.  On  this  subject  I  shall  not  make  many  obser- 
yations  as  to  the  law ;  but  I  may  venture  to  assert  that  the 
conduct  of  Judge  Chase  in  this  instance  also  appears  to 
have  been  free  from  any  corrupt  or  oppressive  motive  or 
design — no  part  of  his  conduct  on  this  occasion  has  been 
produced  to  show  that  he  entertained  a  disposition  to  pre- 
vent Callender  from  obtaining  the  testimony  of  his  wit- 
nesses, or  to  deprive  him  of  the  necessary  time  to  procure 
their  attendance.  Let  it  be  recollected  that  the  first  affi- 
davit prepared  and  proposed  to  be  filed  in  order  to  obtain  a 
continuance  of  the  cause  was  a  general  affidavit.  By  the 
laws  of  England  a  general  affidavit  is  not  sufficient  to  en- 
title the  party  to  a  continuance — and  upon  the  principles 
of  law  as  adopted  in  England  and  in  the  United  States,  at 
least  in  Maryland,  a  supplemental  affidavit  cannot  in  a  case 
of  this  nature  be  received. 

If  then  Judge  Chase  had  wished  that  Callender  should 
have  been,  at  all  events,  prevented  from  a  continuance  of 
his  cause,  he  would  have  suffered  them  to  have  filed  their 
general  affidavit. 

According  to  the  laws  of  England,  and  so  is  the  law  con- 
sidered in  Maryland,  to  entitle  the  party  to  a  continuance 
he  must  file  an  affidavit  showing  what  witnesses  he  wants — 
what  he  exi)ects  to  prove  by  them — ^that  he  has  used  due 
diligence  to  procure  them,  and  that  he  has  a  reasonable  ex- 
pectation to  procure  their  attendance  at  some  time.  Judge 
Chase,  had  he  wished  that  Callender  should  be  deprived  of 
a  continuance  of  his  cause,  would  have  suffered  them  to  file 
their  general  affidavit,  but  what  was  his  conduct?  Desirous, 
they  should  not  improperly  and  hastily  commit  themselves, 
and  lose  advantages  to  which  they  might  be  entitled,  he  gave 
them  a  caution,  and  time  till  next  day  to  profit  by  it.  On 
the  next  day  they  did,  it  is  true,  file  a  special  affidavit ;  but 
this  special  affidavit  so  drawn  up,  under  the  caution  given 
them  by  the  court,  is  not  such  as  can  in  any  degree,  stand 
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nothing  was  more  conunon  than  for  questions  to  be  re- 
duced to  writing  at  the  request  of  counsel,  or  at  the  request 
of  the  court.  If  counsel  doubt  of  the  propriety  of  the  evi- 
dence meant  to  be  drawn  from  the  witness,  or  the  correct- 
ness of  the  question  meant  to  be  propounded  to  him,  they 
have  a  right  to  request  it  to  be  reduced  to  writing.  So  also, 
if  the  court,  without  whose  approbation  no  testimony  can 
be  given  to  a  jury,  and  whose  duty  it  is  to  prevent  im- 
proper testimony  to  be  given,  has  reason  to  suspect  an 
intention  to  introduce  such  evidence,  they  have  a  right,  and 
they  ought  to  require  the  questions  to  be  reduced  to  writ- 
ing, that  there  may  be  no  misapprehension  of  the  tendency 
of  the  question,  and  that  they  may  more  delicately  decide 
whether  it  is  proper  to  be  put  to  the  witness.  And  in  this 
case  the  counsel  were  not  required  to  reduce  their  questions 
to  writing  in  the  first  instance,  or  before  they  had  stated 
what  they  meant  to  prove,  as  has  been  suggested.  When 
Col.  Taylor  was  called  and  sworn,  the  court  desired  to  be 
informed  what  they  meant  to  prove  by  him.  McNally  is  an 
authority  that  in  so  doing  they  acted  legally.  The  counsel 
stated  the  facts;  to  prove  which  Col.  Taylor  was  called; 
upon  which,  the  court  doubting  the  admissibility  of  the 
testimony  directed  the  question  to  be  reduced  to  writing 
for  their  consideration.  It  cannot  for  a  moment  be  ser- 
iously contended,  but  that  the  court  had  a  right  so  to  do. 
As  my  respectable  colleague  (Mr.  Key)  has  observed,  the 
practice  of  this  honorable  court  during  this  trial,  has  per- 
fectly sanctioned  that  part  of  my  client's  conduct.  If  at 
any  time  a  question  has  been  put,  the  propriety  of  which 
has  been  doubted,  it  has  been  directed  to  be  reduced  to 
writing.  It  is  true  that  this  has  been  principally,  when  an 
objection  has  been  made  by  the  counsel — ^but  there  can  be 
no  doubt,  that  if  any  honorable  member  of  this  court  had 
apprehended  the  question  to  be  improper,  the  court  would 
have  had  a  right,  and  would  have  directed  the  question  to 
be  propounded  in  writing  for  their  consideration.  The  pro- 
priety, the  principle,  in  each  case  is  the  same.  On  this 
part  of  the  charge  I  need  not  dwell  any  longer. 
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The  next  instance  of  the  judge's  conduct  specified  in  this 
article  is  his  refusal  to  continue  Callender's  case  to  the  next 
term,  notwithstanding  the  affidavit  filed,  and  the  applica- 
tions made.  On  this  subject  I  shaU  not  make  many  obser- 
vations as  to  the  law;  but  I  may  venture  to  assert  that  the 
conduct  of  Judge  Chase  in  this  instance  also  appears  to 
have  been  free  from  any  corrupt  or  oppreiteive  motive  or 
design — no  part  of  his  conduct  on  this  occasion  has  been 
produced  to  show  that  he  entertained  a  disposition  to  pre- 
vent Callender  from  obtaining  the  testimony  of  his  wit- 
nesses, or  to  deprive  him  of  the  necessary  time  to  procure 
their  attendance.  Let  it  be  recollected  that  the  first  affi- 
davit prepared  and  proposed  to  be  filed  in  order  to  obtain  a 
continuance  of  the  cause  was  a  general  affidavit.  By  the 
laws  of  England  a  general  affidavit  is  not  sufficient  to  en- 
title the  party  to  a  continuance— and  upon  the  principles 
of  law  as  adopted  in  England  and  in  the  United  States,  at 
least  in  Maryland,  a  supplemental  affidavit  cannot  in  a  case 
of  this  nature  be  received. 

If  then  Judge  Chase  had  wished  that  Callender  should 
have  been,  at  all  events,  prevented  from  a  continuance  of 
his  cause,  he  would  have  suffered  them  to  have  filed  their 
general  affidavit. 

According  to  the  laws  of  England,  and  so  is  the  law  con- 
sidered in  Maryland,  to  entitle  the  party  to  a  continuance 
he  must  file  an  affidavit  showing  what  witnesses  he  wants — 
what  he  exi)ects  to  prove  by  them — ^that  he  has  used  due 
diligence  to  procure  them,  and  that  he  has  a  reasonable  ex- 
pectation to  procure  their  attendance  at  some  time.  Judge 
Chase,  had  he  wished  that  Callender  should  be  deprived  of 
a  continuance  of  his  cause,  would  have  suffered  them  to  file 
their  general  affidavit,  but  what  was  his  conduct?  Desirous, 
they  should  not  improperly  and  hastily  commit  themselves, 
and  lose  advantages  to  which  they  might  be  entitled,  he  gave 
them  a  caution,  and  time  till  next  day  to  profit  by  it.  On 
the  next  day  they  did,  it  is  true,  file  a  special  affidavit;  but 
this  special  affidavit  so  drawn  up,  under  the  caution  given 
them  by  the  court,  is  not  such  as  can  in  any  degree,  stand 
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nothing  was  more  conunon  than  for  questions  to  be  re- 
duced to  writing  at  the  request  of  counsel,  or  at  the  request 
of  the  court.  If  counsel  doubt  of  the  propriety  of  the  evi- 
dence meant  to  be  drawn  from  the  witness,  or  the  correct- 
ness of  the  question  meant  to  be  propounded  to  him,  they 
have  a  right  to  request  it  to  be  reduced  to  writing.  So  also, 
if  the  court,  without  whose  approbation  no  testimony  can 
be  given  to  a  jury,  and  whose  duty  it  is  to  prevent  im- 
proper testimony  to  be  given,  has  reason  to  suspect  an 
intention  to  introduce  such  evidence,  they  have  a  right,  and 
they  ought  to  require  the  questions  to  be  reduced  to  writ- 
ing, that  there  may  be  no  misapprehension  of  the  tendency 
of  the  question,  and  that  they  may  more  delicately  decide 
whether  it  is  proper  to  be  put  to  the  witness.  And  in  this 
case  the  counsel  were  not  required  to  reduce  their  questions 
to  writing  in  the  first  instance,  or  before  they  had  stated 
what  they  meant  to  prove,  as  has  been  suggested.  When 
Col.  Taylor  was  called  and  sworn,  the  court  desired  to  be 
informed  what  they  meant  to  prove  by  him.  McNally  is  an 
authority  that  in  so  doing  they  acted  legally.  The  counsel 
stated  the  facts;  to  prove  which  CoL  Taylor  was  called; 
upon  which,  the  court  doubting  the  admissibility  of  the 
testimony  directed  the  question  to  be  reduced  to  writing 
for  their  consideration.  It  cannot  for  a  moment  be  ser- 
iously contended,  but  that  the  court  had  a  right  so  to  do. 
As  my  respectable  colleague  (Mr.  Key)  has  observed,  the 
practice  of  this  honorable  court  during  this  trial,  has  per- 
fectly sanctioned  that  part  of  my  client's  conduct.  If  at 
any  time  a  question  has  been  put,  the  propriety  of  which 
has  been  doubted,  it  has  been  directed  to  be  reduced  to 
writing.  It  is  true  that  this  has  been  principally,  when  an 
objection  has  been  made  by  the  counsel — but  there  can  be 
no  doubt,  that  if  any  honorable  member  of  this  court  had 
apprehended  the  question  to  be  improper,  the  court  would 
have  had  a  right,  and  would  have  directed  the  question  to 
be  propounded  in  writing  for  their  consideration.  The  pro- 
priety, the  principle,  in  each  case  is  the  same.  On  this 
part  of  the  charge  I  need  not  dwell  any  longer. 
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The  next  instance  of  the  judge's  condact  specified  in  this 
article  is  his  refusal  to  continue  Callender's  case  to  the  next 
term,  notwithstanding  the  affidavit  filed,  and  the  applica- 
tions made.  On  this  subject  I  shall  not  make  many  obser- 
vations as  to  the  law;  but  I  may  venture  to  assert  that  the 
conduct  of  Judge  Chase  in  this  instance  also  appears  to 
have  been  free  from  any  corrupt  or  oppre^ive  motive  or 
design — no  part  of  his  conduct  on  this  occasion  has  been 
produced  to  show  that  he  entertained  a  disposition  to  pre- 
vent Callender  from  obtaining  the  testimony  of  his  wit- 
nesses, or  to  deprive  him  of  the  necessary  time  to  procure 
their  attendance.  Let  it  be  recollected  that  the  first  affi- 
davit prepared  and  proposed  to  be  filed  in  order  to  obtain  a 
continuance  of  the  cause  was  a  general  affidavit.  By  the 
laws  of  England  a  general  affidavit  is  not  sufficient  to  en- 
title the  party  to  a  continuance — and  upon  the  principles 
of  law  as  adopted  in  England  and  in  the  United  States,  at 
least  in  Maryland,  a  supplemental  affidavit  cannot  in  a  case 
of  this  nature  be  received. 

If  then  Judge  Chase  had  wished  that  Callender  should 
have  been,  at  all  events,  prevented  from  a  continuance  of 
his  cause,  he  would  have  suffered  them  to  have  filed  their 
general  affidavit. 

According  to  the  laws  of  England,  and  so  is  the  law  con- 
sidered in  Maryland,  to  entitle  the  party  to  a  continuance 
he  must  file  an  affidavit  showing  what  witnesses  he  wants — 
what  he  expects  to  prove  by  them — ^that  he  has  used  due 
diligence  to  procure  them,  and  that  he  has  a  reasonable  ex- 
pectation to  procure  their  attendance  at  some  time.  Judge 
Chase,  had  he  wished  that  Callender  should  be  deprived  of 
a  continuance  of  his  cause,  would  have  suffered  them  to  file 
their  general  affidavit,  but  what  was  his  conduct?  Desirous, 
they  should  not  improperly  and  hastily  commit  themselves, 
and  lose  advantages  to  which  they  might  be  entitled,  he  gave 
them  a  caution,  and  time  till  next  day  to  profit  by  it.  On 
the  next  day  they  did,  it  is  true,  file  a  special  affidavit;  but 
this  special  affidavit  so  drawn  up,  under  the  caution  given 
them  by  the  court,  is  not  such  as  can  in  any  degree,  stand 
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the  test  of  legal  investigation  even  nnder  tl^  authority, 
which  one  of  the  honorable  managers  (Mr.  Rodney)  has  this 
day  introduced.  Callender  did  not  in  his  affidavit  state  that 
he  expected  to  be  able  to  procure  his  witness  at  the  next 
term,  the  term  after,  or  at  any  term.  He  also  stated  that 
there  were  certain  books  necessary  for  his  defense,  but  he 
did  not  state  that  he  had  endeavored  to  procure  them  be- 
fore— or  that  he  expected  to  get  them  against  the  next  term. 
And  surely,  if  when  Callender  wrote  that  libel,  he  founded 
any  part  of  his  charge  upon  books  which  had  been  pub- 
lished, he  ought  to  have  had  them  by  him  when  he  wrote  and 
published,  and  to  have  kept  them  by  him  for  his  def^ise 
whenever  he  should  be  called  upon  to  answer  for  that  pub- 
lication, and  could  have  no  right  to  claim  a  continuance  for 
the  purpose  of  obtaining  such  books.  One  of  the  honorable 
managers  (Mr.  Rodney)  has  this  morning  referred  us  to 
6th  Vol.  Bacon's  Abridgement,  from  page  650  to  652  upon 
the  subject  in  contest,  the  mode  of  putting  off  a  trial,  and 
there  as  he  acknowledges,  and  as  the  authority  enforces  ''if 
there  is  any  cause  of  suspicion,  that  delay  is  the  object,  the 
court  should  be  satisfied  from  circumstances,  that  the  person 
absent  is  a  material  witness — ^that  the  person  applying  has 
been  guilty  of  no  laches  or  neglect — and  that  he  is  in  rea- 
sonable expectation  of  being  able  to  procure  his  attendance 
at  some  future  time."  That  the  court  had  in  Callender 'b 
case  just  reason  to  believe  that  delay  was  the  sole  object  of 
the  counsel,  no  person  can  doubt.  Nay,  the  counsel  them- 
selves have  upon  oath  declared  that  delay  was  their  object 
That  they  had  no  hope  or  expectation  that  witnesses  could 
be  of  any  service  to  them;  that  they  considered  Callender 's 
cause  desperate  if  the  law  was  constitutional — and  that  their 
great  object  was  to  continue  the  cause  to  another  court  that 
it  might  not  be  tried  before  my  honorable  client,  of  whose 
conduct  in  the  case  of  Fries  they  had  heard,  and  against 
whom  they  had  formed,  it  seems,  the  most  decided  pre- 
judices. 

This  authority  then  produced  by  the  honorable  managers, 
I>erfectly  justifies  the  conduct  of  my  client,  in  refusing  upon 


JVDOE  SAMUEL  CHASE.  391 


that  affidavit,  to  continne  the  cause  to  the  next  term.  The 
court  was  then  sitting  to  hear  the  charges  brought,  before 
them — ^it  was  their  duty  to  have  them  determined  without 
unnecessary  delay,  that  if  the  party  was  innocent  he  should 
be  acquitted,  if  guilty  that  he  should  be  brought  to  speedy 
punishment  The  same  honorable  manager  has  from  the 
same  authority  shown,  "that  upon  the  particular  circum- 
stances of  the  case  the  court  will  make  a  rule  for  putting 
off  the  trial  of  a  cause  to  the  second  term  after  the  rule  for 
putting  off  the  trial  is  made."  I  admit  the  law,  and  will 
therefore  readily  admit  that  if  an  affidavit  had  been  made 
by  Callender  stating  that  he  expected  to  be  able  to  prove  cer- 
tain facts,  stating  what  the  facts  were,  by  witnesses,  who 
from  their  particular  situation,  could  not  with  any  prob- 
ability be  produced  before  the  second  term,  after  the  affi- 
davit, and  could  then  probably  be  had,  the  court  might  with 
propriety,  and  perhaps  ought  to  have  continued  the  cause  to 
the  second  court,  but  no  such  affidavit  was  made;  therefore 
not  having  made  out  such  a  case,  they  have  no  reason  to 
complain  that  they  had  not  the  benefit  of  it.  They  did  not 
even  swear  that  they  expected  to  be  able  to  procure  the  at- 
tendance of  their  witnesses  at  any  time  whatever. 

A  case  has  also  been  referred  to  in  Cowper's  reports,  where 
the  defendant,  wanting  the  testimony  of  a  witness  who  lived 
out  of  the  jurisdiction  of  the  court,  and  the  court  not  having 
the  power  to  issue  a  commission  to  obtain  his  testimony,  the 
court  declared  that  if  the  plaintiffis  would  not  consent  to 
have  the  deposition  of  such  witness  taken  to  be  read  at  the 
trial,  they  would  continue  the  cause  indefinitdy.  The  hon- 
orable manager  has  further  said  that  though  in  England  the 
court  cannot  issue  a  commission  to  examine  witnesses,  yet 
here  the  court  has  a  power  to  issue  a  commission  for  that 
purpose.  This  honorable  court  will  recollect  that  the  case 
of  Callender  was  a  criminal  prosecution,  I  doubt  whether 
the  court  has  any  power  in  a  criminal  case  to  issue  a  commis- 
sion to  examine  witnesses  for  or  against  the  prosecution.  I 
do  not  know  of  any  law  which  gives  them  that  poT^r.  If  the 
honorable  managers  know  of  such  a  law,  they  will  be  so 
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obliging  as  to  refer  us  to  it.  But  I  will  take  up  the  objec- 
tion upon  each  view,  suppose  a  commission  might  have  been 
issued,  the  counsel  of  Callender  did  not  apply  to  the  court  to 
grant  a  commission,  and  to  continue  the  cause  till  the  com- 
mission was  returned.  Suppose  a  commission  could  not  be 
issued,  Callender 's  counsel  did  not  apply  to  the  attorney 
general  of  the  district  for  his  consent,  that  these  witnesses 
should  be  examined  where  they  lived,  and  their  deposition  be 
read  in  evidence  on  the  trial,  they  did  not  apply  to  the  court 
for  their  determination,  that  the  counsel  for  this  prosecution 
should  consent  to  this,  and  that  if  he  refused,  the  cause 
should  on  that  ground  be  continued.  Had  they  prayed  a 
continuance  on  either  of  these  grounds,  and  it  had  been  re- 
fused, they  might  have  had  some  pretext  under  their  au- 
thority for  complaint,  but  this  ground  they  never  attempted 
to  take. 

Had  they  prayed  for  a  commission,  and  the  law  authorized 
it,  it  is  to  be  presumed  the  eourt  would  have  granted  it,  if  the 
court  could  not  grant  a  commission,  and  the  defendants 
counsel  had  proposed  that  the  depositions  of  absent  wit- 
nesses should  be  taken  to  be  read  at  the  trial,  it  is  possible 
the  court  would  have  continued  the  cause  unless  the  prose- 
cutor would  have  consented  that  depositions  should  be  thus 
taken.  Hence  therefore  on  no  principle  doth  it  appear  that 
there  was  anything  improper,  incorrect  or  illegal  in  refusing 
a  continuance  of  the  case  of  Callender. 

But  sir,  there  is  another  ground  upon  which  the  conduct 
of  the  court  was  strictly  justifiable  in  requesting  to  know 
by  the  deposition  what  the  absent  witnesses  were  expected 
to  prove,  and  also  in  refusing  to  continue  the  cause. 

Upon  their  own  statement  the  witnesses  wanted  were  only 
material  to  a  few  of  the  charges  in  the  indictment.  Their 
absence  therefore  could  not  be  a  sufficient  reason  to  put  off 
the  trial.  The  attorney  might  have  struck  out  of  the  indict- 
ment those  sets  of  words  to  which  their  testimony  was  wanted 
and  proceeded  to  the  trial  ui>on  the  other  part  of  the  charge. 
And  as  the  punishment  both  as  to  fine  and  imprisonment  was 
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discretionary,  not  exceeding  a  certain  sum  and  time — Cal- 
lender  was  equally  in  the  power  of  the  court,  convicted  on  a 
part,  as  if  he  had  been  convicted  on  the  whole  of  the  charges 
— and  the  court  having  the  discretion,  and  having  refused 
a  continuance  for  the  want  of  the  testimony  suggested,  had 
it  in  their  power,  when  they  passed  sentence  to  throw  out 
of  their  consideration,  those  parts  of  the  charge  for  which  the 
testimony  was  wanted. 

.  And  on  tiiis  subject,  a  case  suggested  by  my  colleague  (Mr. 
Key)  is  perfectly  in  point;  he  supposed  the  case  of  a  person 
indicted  for  stealing  a  horse,  saddle  and  bridle ;  to  delay  the 
trial,  the  prisoner  suggests  the  want  of  witnesses — ^the  court 
compel  him  to  declare  in  his  affidavit  what  he  expects  to 
prove  by  them.  It  appears  that  he  only  wants  to  prove  that 
the  bridle  was  his  own !  This  surely  would  be  no  cause  for 
delaying  the  trial.  The  prosecutor  might  instantly  strike 
out  of  the  indictment,  the  bridle,  and  there  could  not  be  the 
least  pretext  for  not  going  to  trial  upon  the  residue  of  the 
charge,  the  stealing  the  horse  and  saddle.  So  in  Gallender's 
case,  the  want  of  witnesses  to  justify  as  to  a  few  sets  of 
words,  could  afford  no  reasonable  cause  why  he  should  not 
be  tried  upon  a  dozen  or  more  sets  of  libellous  words,  charged 
in  the  indictment,  as  to  which  he  did  not  pretend  to  allege 
that  he  wanted  a  witness. 

In  Maryland,  it  has  ever  been  the  practice  to  try  criminal 
prosecutions  of  what  nature  soever  at  the  first  court  if  prac- 
ticable, and  not  to  continue  them  unless  some  legal  cause  is 
shown.  Judge  Chase  had  been  accustomed  to  this  mode  of 
procedure.  It  was  in  Maryland  that  he  acquired  the  first 
rudiments  of  law.  It  was  in  that  state  that  his  legal  knowl- 
edge was  matured  by  practice. 

Why  should  capital  cases,  rather  than  inferior  crimes,  be 
tried  the  first  court  t  The  honorable  managers  admit  that  it 
is  the  general  rule  not  to  continue,  but  to  try  at  the  first 
term,  capital  cases.  Surely  if  indulgence,  if  delays  is  neces- 
sary in  any  ease  it  is  in  a  capital  case,  where  life  is  at  risk; 
where  an  injury  if  done  is  irretrievable ! 
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There  are  many  reasons  which  show  the  propriety  that 
prosecutions  of  every  kind  should  be  decided  with  as  little 
delay  as  possible.  One  of  the  principles  as  to  criminal  juris- 
prudence, as  Qovemor  Claiborne  has  justly  observed,  is  that 
though  punishments  should  be  mild,  yet  they  ought  to  be 
speedy;  by  having  an  immediate  decision  there  is  a  greater 
certainty  that  the  criminal  shall  not  elude  justice  by  flight. 
The  expense  whether  to  the  criminal  or  to  the  public  is  in- 
creased by  delay ;  delay  also  hazards  the  loss  of  testimony  by 
the  death  or  absence  of  witnesses;  and  therefore  diminishes 
the  chance  of  having  justice  done,  either  to  the  party  or  to 
the  public,  the  one  or  the  other  of  whom  may  be  essentially 
injured  for  want  of  testimony,  which  might  have  been  had  if 
the  trial  had  not  been  delayed;  but  even  if  witnesses  live, 
and  can  be  had  at  the  trial,  yet  the  lapse  of  time  impairs 
memory,  and  their  testimony  cannot  be  relied  upon  in  the 
same  manner  as  if  they  were  examined  immediately  after 
the  transaction,  when  every  circumstance  would  be  fresh  in 
their  memory.  These,  with  many  other  reasons  which  might 
be  given,  have  actuated  our  courts  of  justice  in  Maryland 
never  to  continue  criminal  prosecutions  of  any  kind,  if  it 
can  be  avoided;  and  show  the  propriety  of  their  conduct 

The  next  specification  in  this  article,  of  improper  conduct 
in  the  judge,  is,  that  he  ''used  unusual  rude  and  contemp- 
tuous expressions  towards  the  prisoner's  counsel;  and  in- 
sinuated that  they  wished  to  excite  the  public  fears  and  in- 
dignation, and  to  produce  that  insubordination  to  the  law 
to  which  the  conduct  of  the  judge  did  at  the  same  time  mani- 
festly tend.**  As  to  this  part  of  the  charge,  there  is  but  little 
of  a  legal  nature  contained  in  it,  I  shall  therefore  hastily 
pass  over  it.  If  true,  it  seems  to  be  rather  a  violation  of  the 
principles  of  politeness,  than  of  the  principles  of  law ;  rather 
the  want  of  decorum,  than  the  commission  of  a  high  crime 
and  misdemeanor.  I  will  readily  agree  that  my  honorable 
client  has  more  of  the  ''fortiter  in  re/'  than  the  ^^stuivUer  in 
modo/'  and  that  his  character  may  in  some  respects  be  con- 
sidered to  bear  a  stronger  resemblance  to  that  of  Lord  Thur- 
low  than  to  that  of  Lord  Chesterfield;  yet  Lord  Thurlow, 
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has  ever  been  esteemed  a  great  legal  character,  and  an  en- 
lightened judge. 

But  let  me  ask  this  honorable  court  whether  there  is  not 
great  reason  to  believe  that  the  sentiments  my  honorable 
client  expressed  with  respect  to  the  conduct  of  the  counsel 
and  their  object  was  just  and  correct  t  What  was  the  con- 
duct of  Callender's  counsel  t  Was  it  not  such  as  immediately 
tended  to  inflame  the  minds  of  the  bystanders,  and  to  excite 
their  indignation  against  the  court — and  highly  insulting  to 
the  judges  t  In  the  first  place,  they  endeavored  to  obtain  a 
continuance  of  the  cause  to  next  court,  merely  with  an  in- 
tention to  procure  delay,  and  to  prevent  the  cause  being 
tried  before  Judge  Chase,  acknowledging  that  they  had  no 
hopes  or  expectation  from  any  testimony  to  save  their  client 
if  the  law  was  determined  to  be  constitutional ;  and  yet  they 
brought  forward  their  client  to  swear  just  what  they  pleased, 
in  order  to  procure  this  delay,  with  respect  to  the  necessity 
of  witnesses,  whose  testimony  they  acknowledge  they  were 
conscious  could  be  of  no  service  to  them — and  yet  they 
wished  the  bystanders  to  consider  the  court  acting  highly  im- 
proper for  not  granting  that  continuance!  Was  this  even 
to  serve  Callendert  No,  they  avow  they  did  not  appear  to 
serve  him,  but  to  serve  the  cause.  Sir,  it  appears  from  their 
own  evidence,  that  Callender  would  have  submitted  to  the 
court,  but  for  their  interference;  that  they  volunteered  on 
tiie  occasion  not  for  him,  but  for  their  cause;  and  yet  the 
volunteers  wanted  the  court  to  give  them  to  another  term  to 
prepare  themselves,  and  made  Callender  swear  what  they 
pleased  to  eflfect  their  purpose.  They  said  they  were  not  well 
acquainted  with  th«  law  upon  libels,  and  therefore  wanted 
time  to  examine  the  subject;  but  surely  when  persons  under- 
take to  volunteer  their  services  on  any  subject,  they  ought 
to  be  masters  of  it,  and  are  entitled  to  no  indulgence  of  de- 
lay. And  as  they  declare  they  had  formed  the  determination 
on  tiie  first  instance  of  an  indictment  under  the  sedition  law, 
to  come  forward  to  volunteer  their  services  for  the  sake  not 
of  the  man,  but  of  their  cause.  Common  decency  to  the  court 
and  a  proper  respect  for  themselves,  ought  to  have  dictated 
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to  them  in  the  interim  to  have  made  themselves  fully  ac- 
quainted with  all  the  law  relative  to  that  subject  in  which 
they  had  thus  determined  oflfciously  to  interpose. 

In  the  next  place  when  the  jury  were  about  to  be  sworn, 
they  challenged  the  array  in  order  to  set  aside  the  whole 
panel.  Such  challenge  can  never  be  made  correctly,  but  for 
the  jury  being  returned  by  an  oflScer  not  authorized,  or  for 
unfair  and  partial  dealings  in  the  officer  who  summons  the 
jury.  The  reason  assigned  was,  that  one  of  the  jurors  who 
was  returned  had  expressed  sentiments,  inimical  to  Callender. 
This,  if  true,  might  be  a  good  cause  to  challenge  the  indi- 
vidual juror  for  favor,  but  no  boy,  who  had  read  in  an  office 
six  months  would  have  supposed  this  a  sufficient  cause  to 
have  challenged  the  array,  unless  it  had  been  further  alleged 
that  the  marshal  knew  the  juror  had  expressed  such  senti- 
ments before  he  had  summoned  him,  and  had  summoned  him 
for  that  reason,  which  was  not  suggested.  Is  it  possible  to 
believe  that  legal  characters  of  so  great  estimation,  that  one 
of  them  was  then  the  attorney  general  of  the  State  of  Vir- 
ginia, another  almost  immediately  after  appointed  attorney 
general  of  the  United  States  for  the  district  of  Virginia,  and 
the  third,  appointed  one  of  the  chancellors  of  that  state, 
should  have  been  so  utterly  ignorant  of  the  law  relative  to 
the  challenge  of  the  array,  as  to  have  made  the  motion  they 
didt  If  not,  it  must  be  presumed  their  conduct  was  in- 
fluenced by  a  wish  to  embarrass  the  court;  to  hold  up  the 
prosecution  as  oppressive ;  to  excite  public  indignation  against 
the  court  and  the  government,  who  endeavored  to  enforce  it 
by  attempting  to  impress  a  belief  on  the  public  mind  that 
even  their  marshal  had  in  the  very  beginning  violated  his 
duty  to  gratify  the  wishes  of  an  oppressive  government,  and 
that  for  that  purpose  he  had  unfairly  packed  a  jury!  Was 
not  this  immediately,  was  it  not  designedly  done  for  the  pur- 
pose of  exciting  public  indignation  ?  What  was  the  conduct 
of  the  same  counsel  when  the  court  desired  them  to  reduce  to 
writing  the  questions  they  meant  to  propound  to  Col.  Taylor  t 
They  have  declared  they  hesitated  whether  they  woxdd  do  it; 
and  before  they  did  comply  with  the  courts  direction,  they 
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made  a  direct  effort  to  hold  up  to  the  bystanders  that  the 
court  was  acting  with  oppression  and  partiality  to  the  pre- 
judice of  Callander,  by  imposing  on  his  counsel  difficulties 
and  impositions  which  the  court  had  not  imposed  upon  the 
counsel  for  the  prosecution!  Whereas  in  fact  the  counsel 
for  the  prosecution  had  fairly  stated  the  testimony  he  meant 
to  offer,  before  he  produced  his  witnesses,  having  no  desire 
that  the  jury  should  be  surprised  with  improper  evidence — 
whereas  the  counsel  for  Callender  wished  to  have  witnesses 
examined  to  the  jury  without  the  least  previous  disclosure  to 
the  jury  or  court,  of  the  evidence  meant  by  them  to  be  given ; 
most  evidently  that  they  might  have  testimony  illegal  thus 
imposed  upon  them;  and  because  they  were,  by  the  correct 
interposition  of  the  court  defeated  in  this  object,  they  could 
not  consent  even  to  let  this  act  of  the  court  pass,  without  a 
direct  attempt  to  impress  upon  the  bystanders,  that  it  was 
another  instance  of  the  unfair  and  oppressive  conduct  of  the 
court,  which  ought  to  excite  their  indignation!  And  here 
let  this  honorable  court  remember  that  Callender  in  his  Pros- 
pect Before  Us,  had  in  the  most  solemn  manner  appealed  to 
the  State  of  Virginia,  that  if  ever  the  time  should  come  when 
the  government  of  the  United  States  should  attempt  to  prose- 
cute him  and  make  him  a  victim  under  the  sedition  law,  that 
state  was  bound  under  every  principle  of  interest,  of  justice, 
and  of  the  claims  he  had  upon  them,  to  come  forward,  and 
at  all  risks  and  by  all  means  to  protect  him.  Is  there  not, 
sir,  great  reason  to  believe,  that  the  object  of  counsel  was  to 
second  this  api)eal  so  made  by  Callender,  and  to  induce  the 
people  of  Virginia  to  come  forward  to  save  their  client  from 
the  pretended  oppression  of  government — ^to  rescue  him  from 
their  fangs! 

One  of  the  gentlemen  who  was  the  counsel  of  Callender, 
has  told  us  that  whenever  a  prosecution  should  be  attempted 
under  the  sedition  law,  he  had  formed  the  determination  to 
come  forward  to  prove  its  unconstitutionality.  That  in  con- 
sequence of  this  determination  in  Callender  *s  case,  and  only 
for  that  purpose,  he  did  appear  in  order  to  argue  its  uncon- 
stitutionality.   He  has  told  us  further,  that  he  had  no  hopes 
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of  convincing  the  court,  and  scarcely  the  faintest  expectation 
of  inducing  the  jury  to  believe,  that  the  sedition  law  was 
unconstitutional;  but  yet  that  he  wished  to  argue  the  ques- 
tion, with  a  view  of  making  a  proper  impression  upon  the 
public  mindT  and  yet  he  has  disclosed  to  us  upon  his  oath, 
that  when  the  court  had  charged  him  with  wishing  to  ad- 
dress himself  to  the  populace  and  not  to  the  court  he  denied 
the  charge,  and  told  the  court  he  only  wanted  to  address 
himself  to  and  to  be  heard  by  the  court,-  and  did  not  wish 
to  be  heard  by  the  jury  and  by  the  bystanders  I  When  at 
the  same  time  he  knew  he  could  not  be  heard  by  the  court 
without  also  being  heard  by  the  jury  and  the  bystanders,  un- 
less they  had  all  been,  a  thing  unknown,  sent  out  of  the 
courthouse ;  or  what  is  equally  unknown,  had  their  ears  stuffed 
with  cotton,  or  filled  with  wax;  and  yet  the  same  gentleman 
has  said  on  oath,  notwithstanding  that  declaration  that  it 
was  his  chief,  almost  his  sole  object  upon  that  subject  to  be 
heard  by  the  bystanders,  and  on  them  to  make  proper  im- 
pressions !  What  barefaced,  what  unequalled  hypocrisy  does 
he  admit  he  practiced  on  that  occasion!  What  egregious 
trifling  with  the  court!  But,  I  would  ask  this  honorable 
court,  what  were  the  impressions  which  Mr.  Hay  was  so 
solicitous  to  make  on  the  people  1  Was  it  merely  to  convince 
them  that  the  sedition  law  was  unconstitutional,  and  ought 
not  to  be  enforced?  Had  not  the  legislature  of  his  state 
some  time  before  announced  this  law  as  unconstitutional,  and 
destructive  to  liberty?  Had  they  not  circulated  the  denun- 
ciation throughout  every  part  of  their  own  state,  and  sent  it 
to  every  legislature  in  the  union.  Do  not  let  me  here  be  un- 
derstood to  censure  that  honorable  body,  or  to  question  the 
propriety  of  their  conduct,  or  the  rectitude  of  their  motives ; 
far  be  it  from  me  to  doubt  that  they  honestly  believed  the 
law  to  be  unconstitutional  and  fraught  with  all  the  einls 
which  they  suggested  would  flow  from  its  execution;  and 
therefore  that  they  thought  it  a  sacred  duty  to  act  as  they 
did.  I  am  not  in  the  habit  of  questioning  the  motives  which 
influence  public  or  private  bodies;  it  is  my  duty  to  leave 
that  question  to  fheir  own  consciences  and  to  their  God;  I 
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myself  view  them  in  the  most  favorable  light.  I  only  mean 
to  state  as  a  fact,  a  transaction  of  notoriety;  but  can  it  pos- 
sibly be  supposed  after  this,  the  people  of  Virginia  wanted  a 
speech  from  Mr.  Hay  to  induce  them  to  consider  the  sedition 
law  nnconstitntional,  or  could  he  expect  that  those  who 
doubted  after  being  so  well  acquainted  with  the  sentiments 
and  conduct  of  their  legislature,  would  be  made  converts  by 
anything  they  should  hear  from  him!  No,  sir;  no  person 
can  think  it.  What  then  was  his  motive  1  Was  it  not  to  im- 
press on  the  people,  that,  not  only  an  unconstitutional,  op- 
pressive law,  was  about  to  be  enforced;  but  also  that  the 
court,  in  order  to  enforce  it,  was  acting  in  the  most  unfair 
and  oppressive  manner,  as  well  as  the  marshal;  and  thereby 
to  inflame  the  resentment  and  indignation  of  the  populace 
against  the  court?  I  will  not  say  that  he  really  wished  so 
far  to  have  excited  their  violence  against  my  honorable  client 
as  to  have  endangered  his  life;  but  it  is  impossible  that  I 
should  doubt  but  that  it  would  have  given  him  pleasure,  that 
their  violence  should  have  been  so  far  at  least  excited,  as  to 
have  intimidated  the  court  from  executing  this  obnoxious 
law. 

When  my  honorable  client  went  from  Baltimore  to  Rich- 
mond to  hold  the  circuit  court,  he  knew  how  violently  that 
state  was  opposed  to  the  enforcement  of  this  law;  but  he 
equally  knew  that  it  was  his  duty  to  carry  it  into  execution, 
without  regard  to  the  sentiments  of  any  portion  of  the  com- 
munity, or  however  disagreeable  it  might  be  to  them.  Under 
these  circumstances  he  went  to  Richmond,  and  found  the 
counsel  from  the  first  step  in  this  cause,  attempting,  as  he 
could  not  but  consider  it,  to  inflame  the  audience  and  excite 
their  indignation  against  him.  My  honorable  client,  who 
well  knows  mankind,  and  has  been  accustomed  to  popular 
assemblies,  appears  to  have  been  anxious,  as  his  best  security, 
to  keep  the  bystanders  in  good  humor  and  to  amuse  them  at 
the  expense  of  the  very  i>ersons  who  were  endeavoring  to 
excite  the  irracibility  of  the  audience  against  him.  Hence 
the  mirth,  the  humor,  the  faoetiousness,  by  which  his  con- 
duct was  marked  during  the  trial;  and  which,  most  forta- 
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nately,  was  attended  with  the  happy  consequence  he  hoped 
from  it,  for  it  is  admitted  that  he  kept  the  b3rstander8  in 
great  good  humor,  and  excited  peals  of  laughter  at  the  ex- 
pense of  the  counsel,  as  the  witness  very  justly  concludes, 
for  he  says:  ''The  counsel  did  not  appear  to  join  in  the 
laugh."  And  this,  sir,  most  satisfactorily  accounts  for  the 
more  than  usual  exertion  of  his  facetious  talents  on  the  trial 
of  Callender;  and  I  doubt  not  was  the  real  cause  of  that  ex- 
ertion. 

Among  the  different  charges  made  against  Judge  Chase  of 
rudeness,  and  unusual  language,  by  him  used  towards  the 
counsel  of  Callender,  we  find  it  stated,  that  when  the  judge 
had  repeatedly  declared  the  counsel  could  not  be  permitted 
to  argue  to  the  jury  the  constitutionality  of  the  law,  and  one 
of  the  counsel,  who  appears  to  have  felt  particularly  sore  on 
the  occasion,  still  urging  that  question  to  the  jury,  the  judge 
interrupted  him  and  declared  that  the  counsel  of  Callender 
had  from  the  first  mistaken  the  law,  and  that  they  had  per- 
sisted in  pressing  their  mistakes  on  the  court.  Never  was 
there  a  more  proper  or  correct  expression  used  by  a  judge. 
Never,  I  believe,  did  the  conduct  of  lawyers  more  fully  justify 
such  a  charge!  And,  if  the  abilities  of  the  counsel  are  as 
great  as  they  are  represented  to  be,  it  is  almost  impossible 
not  to  believe  their  errors  were  intentional,  and  with  the  ex- 
press view  to  embarrass  tiie  court  In  the  first  place,  they 
insisted  that  the  jury,  not  the  court,  was  on  the  indictment 
of  Callender  to  assess  the  fine,  which  should  be  imposed  upon 
him;  if  found  guilty.  This  was  one  of  their  errors,  and  a 
most  egregious  error  it  was.  And  yet  my  honorable  client 
has  been  charged  with  rudeness  for  calling  it  as  one  witness 
states,  ''a  wild  notion."  Or  as  Mr.  Bobinson  has  it  in  his 
short  hand,  ''a  mistaken  notion."  Either  of  tiiese  expres- 
sions was  in  my  opinion  extremely  mild.  I  sir,  should  not 
have  hesitated  in  calling  it  a  mad  notion. 

The  idea  that  the  array  was  to  be  quashed  because  there 
was  returned  an  individual  juror,  who  was  supposed  to  be 
liable  to  be  challenged,  was  another  mistake;  a  mistake  that 
even  a  school  boy  in  law  could  scarcely  be  expected  to  have 
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made.  The  affidavit  so  incorrectly  drawn,  and  their  insisting 
on  a  continuance  of  their  cause  in  consequence  of  that  in- 
correct affidavit  was  another  mistake. 

An  additional  mistake,  was  their  idea  that  the  court  had 
no  right  to  know  what  testimony  they  meant  should  be  given 
by  the  witness  produced,  and  that  it  was  improper  to  re- 
quire that  the  questions  meant  to  be  propounded  to  Col.  Tay- 
lor, should  be  reduced  to  writing.  And  the  attempt  to  obtain 
from  the  jury  a  decision  that  Uie  sedition  law  was  unconsti- 
tutional, in  which  they  so  pertinaciously  i)ersisted,  was  also 
an  error.  I  ask  then  whether,  when  the  counsel  had  been 
guilty  of  an  these  mistakes,  it  did  not  perfectly  justify  my 
honorable  client  in  the  expressions  he  used,  that  they  had 
been  from  the  first  mistaken,  and  that  they  had  continued 
tiiroughout  pressing  their  mistakes  upon  the  court  t  Nay, 
did  it  not  justify  the  observation  used  by  him,  which  has  been 
urged  as  most  exceptionable,  "that  they  must  know  better; 
and  that  their  conduct  was  intended  to  influence  the  by- 
standers.'' That  the  counsel's  great  object  was  to  give  an 
impression  to  the  people  has  been  acknowledged  on  oath; 
and  the  court  must  have  had  a  very  moderate  idea  indeed  of 
the  legal  abilities  of  Callender's  counsel  if  they  could  have 
supposed  such  a  succession  of  errors  to  have  arisen  from 
ignorance. 

But  the  judge  is  also  charged  with  great  rudeness  in  the 
manner  in  which  he  replied  in  one  part  of  the  argument  to 
Mr.  'Wirt,  just  at  a  time  when  that  gentleman  had  finished  a 
syllogism;  by  replying  that  it  was  a  non  sequitur.  I  will 
state  the  transaction.  Mr.  Wirt  having,  as  he  supposed,  es- 
tablished the  position  that  the  jury  had  a  right  to  decide  the 
law  as  well  as  the  fact,  he  proceeded  to  state  that  the  con^ 
stitution  was  the  supreme  law  of  the  land,  and  therefore 
that  since  the  jury  had  a  right  to  decide  the  law,  and  the 
constitution  was  also  the  law,  the  jury  must  certainly  have  a 
right  to  decide  the  constitutionality  of  a  law  made  under  it ; 
and  this  conclusion  was  as  he  declared,  perfectly  syllogistic. 
As  Mr.  Wirt  had  assumed  the  character  of  a  logician  in  his 
argument,  nothing  could  be  more  natural  than  for  the  judge 
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in  his  answer  to  assume  the  same  character.  He  therefore 
replied,  like  a  logician,  "a  non  sequUur,  sir;"  the  correct 
answer  to  a  s7llogismLy  which  is  rather  lame  in  its  conclusion. 
But  it  seems  this  answer  was  accompanied  by  a  certain  bow. 
As  bowSy  sir,  according  to  the  manner  they  are  made,  may- 
like  words,  according  to  the  manner  they  are  uttered,  convey 
yery  different  meanings ;  and  as  it  is  as  difficult  to  determine 
the  merit  or  demerit  of  a  bow  without  having  seen  it,  as  it  is 
the  expression  of  words  without  having  heard  them.  To  dis- 
cover, therefore,  whether  there  was  anything  rude  or  im- 
proper in  this  bow,  I  could  have  wished  that  the  witness 
who  complained  so  much  of  its  effect,  had  given  us  a  facsimile 
of  it.  Had  we  been  favored  not  only  with  the  answer,  but 
also  with  a  complete  facsimile  of  the  bow,  we  might  have  been 
better  enabled  to  have  judged  of  the  propriety  of  my  honor- 
able clients  conduct  in  this  instance.  But  it  seems  this  bow, 
together  with  the  '^non  seqvitur/'  entirely  discomfited  poor 
Mr,  Wirt,  and  down  he  sat  "and  never  word  spake  more!" 
If  so,  it  was  a  saving  of  time.  But  we  have  no  proof  that 
Mr.  Wirt  meant  to  have  proceeded  any  further  in  the  argu- 
ment, even  had  he  not  been  encountered  with  this  formidable 
bow  and  non  seqmtur.  And  the  presumption  is,  that  having 
condensed  the  whole  force  of  his  argument  into  a  syllogistic 
form,  and  finding  his  syllogism  did  not  produce  the  convic- 
tion intended,  he  took  his  seat  without  wishing  to  spend  more 
of  his  breath  in  what,  after  the  failure  of  his  logical  talents, 
he  no  doubt  considered  a  fruitless  attempt.  Mr.  Nicholas 
followed  Mr.  "Wirt,  he  is  a  gentleman  mild  and  polite  in  his 
manners,  he  was  treated  by  the  court  with  politeness.  He 
did  not  persist  in  addressing  the  jury  contrary  to  the  deci- 
sions of  the  court,  he  therefore  met  with  no  interruptions. 

"We  have  now  more  particularly  to  discuss  the  charge  made 
against  Judge  Chase  as  they  relate  to  Mr.  Hay,  the  other 
counsel  for  Callender.  Mr.  Hay  insisted  that  the  indictment 
could  not  be  supported,  because  the  title  of  Callender 's  pub- 
lication, parts  of  which  were  charged  to  be  libellous,  was  not 
inserted  in  the  indictment  to-wit.  because  it  was  not  stated 
in  the  indictment  that  the  book,  which  contained  the  libellous 
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matter,  was  called  **The  Prospect  Before  Us.''  And  to  sup- 
port this  objection  he  went  on  to  prove,  that  when  an  indict- 
ment states  libellous  writings  in  tenor  following,  the  libellous 
part  of  the  writing  set  forth,  and  on  which  the  indictment  is 
found,  must  be  set  forth  ^^verbaiim  et  literaiimf  There  was 
no  attempt  to  show  that  any  expression  in  the  indictment 
was  not  stated  correctly  both  verbally  and  literally,  as  pub- 
lished by  Callender.  The  indictment  did  not  charge  the  title 
of  the  book  as  being  libellous.  It  did  not  notice  the  title  of 
the  book  in  any  manner.  If  the  title  of  the  book  was  neces- 
sary to  have  been  inserted,  which  I  deny,  there  could  not 
have  been  a  more  absurd  or  inconclusive  argument  to  sup- 
port the  position,  than  that  upon  which  Mr.  Hay  relied ;  and 
the  judge  showed  great  temper  in  merely  exposing  it  to 
ridicule  in  the  manner  he  did,  by  observing  that  as  he  in- 
sisted the  libellous  matter  should  be  set  out  verbatim  ei  litera- 
iim,  he  wondered  he  had  not  also  insisted  it  should  be  set 
forth  pv/nciuaiim.  An  observation  by  the  by,  which  perhaps 
contained  full  as  much  of  good  sense  as  of  smartness,  since 
we  all  know  the  same  words  written  or  printed,  will  be  liable 
to  different  constructions,  and  convey  very  different  mean- 
ings, as  they  are  punctuated.  Mr.  Hay,  it  appears  from  his 
own  testimony,  as  well  as  the  testimony  of  the  other  wit- 
nesses, was  guilty  of  very  improper  conduct  to  the  court.  He 
insisted  that  if  the  prisoner  was  convicted  upon  that  indict- 
ment, he  might  again  be  indicted  for  the  same  offense,  and 
could  not  defend  himself  by  the  conviction  on  the  indictment 
then  before  the  court  When  the  court  assured  him  he  was 
mistaken  in  the  law,  Mr.  Hay  still  persisted  and  declared, 
that  he  should  not  be  more  surprised,  even  if  Mr.  Callender 
should  again  be  indicted  for  the  same  offense,  and  should  be 
punished  a  second  time  for  the  same  offense,  than  he  was  sur- 
prised at  the  indictment  then  before  the  court,  and  the  at- 
tempt to  punish  Callender  in  consequence  of  that  indictment. 
What  language,  I  pray  you,  could  be  used  to  the  court,  but 
in  reality  addressed  to  the  populace,  more  derogatory  to  the 
then  administration,  as  being  unprincipalledly  oppressive,  or 
containing  a  more  direct  attack  upon  the  integrity  of  the 
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judges,  holding  them  up  as  the  venal  tools  of  the  then  ad- 
ministration, ready  to  be  the  instruments  of  its  oppression! 

What  was  also  the  final  conduct  of  Mr.  Hay,  when  having 
repeatedly  attempted  to  argue  to  the  jury  against  the  direc- 
tion of  the  court,  and  having  as  repeatedly  been  interrupted 
and  stopped  by  the  court  T  He  took  up  his  papers  to  with- 
draw ;  upon  which  the  court  told  him,  if  he  pleased  he  might 
proceed.  His  answer  was,  **I  will  not"  When  the  court 
further  observed,  you  will  not,  Mr.  Hay,  be  captious,  go  on 
if  you  please  in  any  manner  you  choose,  and  we  will  not  in- 
terrupt you.  Even  then,  when  in  my  opinion,  the  court  had, 
as  in  Fries'  case,  made  improper  concessions,  what  was  his 
answer f  "I  am  not  captious,  but  I  will  not  proceed."  And 
he  folded  up  his  papers  and  withdrew. 

How  came  he  thus  to  act  T  As  to  Callender,  he  acknowl- 
edges he  despised  the  wretch,  that  his  object  was  to  serve  the 
cause,  not  Callender.  How  was  he  to  serve  the  cause?  By 
giving  an  impression  to  the  public  mind.  What  impression 
did  he  wish  to  give?  By  holding  up  the  idea  of  oppression 
on  the  part  of  the  government,  and  corruption  on  the  part 
of  the  court  But  finding  himself  thus  foiled  in  his  attempt, 
by  the  superior  abilities  of  my  honorable  client  and  his 
superior  knowledge  of  mankind ;  finding  that,  instead  of  ex- 
citing indignation  against  my  client,  my  client  most  fortu- 
nately had  excited  against  him  the  laughter  and  ridicule  of  the 
auditors,  he  went  out  in  a  passion.  At  the  same  time,  even 
the  manner  in  which  he  left  the  court,  showed  his  wish  to  im- 
press the  public  mind,  as  far  as  possible,  with  sentiments 
disadvantageous  to  the  court.  And  as  to  the  interruptions 
Mr.  Hay  received,  they  are  clearly  proved  to  be  in  conse- 
quence of  his  pertinaciously  attempting  to  act  contrary  to 
the  direction  of  the  court,  and  in  that  case  the  only  question 
could  be,  whether  the  court  or  Mr.  Hay  had  the  control  over 
the  other. 

But  sir,  there  is  another  charge  which  has  been  made  against 
my  honorable  client  to  justify  that  part  of  the  article  which 
accuses  him  of  rudeness.  It  is  said  that  speaking  of  Cal- 
lender's  counsel,  or  addressing  himself  to  them,  he  called 
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them  ''young  gentlemen/'     To  me  it  appears  astonishing, 
that  these  expressions  if  nsed  by  the  judge,  should  be  thought 
reproachful  to  the  counsel,  or  a  proper  subject  of  a  criminal 
charge;  and  it  gave  me  real  pleasure  to  find  that  Mr.  Nich- 
olas, whose  whole  conduct  marks  him  as  a  gentleman,  did  not 
consider  them  offensive.    He  has  observed  that  he  was  young 
at  the  time,  and  whoever  has  seen  him  as  a  witness,  must  be 
convinced  of  the  truth  of  his  assertion.    But  we  are  told  that 
Mr.  Wirt  was  at  that  time  about  thirty  years  of  age,  had  been 
a  married  man ;  and  was  then  a  widower.    It  does  not  appear 
that  Judge  Chase  knew  of  these  circumstances;  but  if  he  had, 
considering  that  Mr.  Wirt  was  a  widower,  he  certainly  erred 
on  the  right  side,  if  it  was  an  error,  in  calling  him  a  young 
gentleman.    But,  sir,  let  it  be  considered  that  my  honorable 
client  has  been  stated  by  the  honorable  managers  to  be  nearly 
three  score  and  ten,  let  also  his  great  legal  attainments  be 
considered  and  let  me  ask,  if  any  person  can  think  his  ad- 
dressing gentlemen  so  much  inferior  to  himself  in  age  and 
knowledge  by  the  epithet  of  "young  gentlemen,''  offensive 
to  them,  much  less  criminal  as  to  the  public  f    But  as  another 
instance  of  his  rudeness  we  are  told,  that  addressing  himself 
to  Mr.  Wirt,  who  observed  that  "he  was  going  on,''  the  judge 
replied  "no,  sir;  I  am  going  on,  therefore  sit  down,  sir." 
This  address  was  made  by  the  judge  to  Mr.  Wirt,  when  he 
(the  judge)  was  about  to  give  a  long  opinion  to  him  and  the 
counsel  employed  with  him,  which  opinion,  upon  Mr.  Wirt's 
sitting  down,  the  court  did  give.    And  pray,  sir,  was  there 
the  least  impropriety  in  a  situation  of  that  nature  that  the 
court  should  desire  the  counsel  to  be  silent  and  to  take  their 
seats. 

Before  Judge  Chase  went  from  Baltimore  to  hold  the  cir- 
cuit court  at  Richmond,  he  knew  that  the  sedition  law  had 
been  violated  in  Virginia.  I  had  myself  put  into  his  hands 
"The  Prospect  Before  Us."  He  felt  it  his  duty  to  enforce 
the  laws  of  his  country.  What,  sir,  is  a  judge  in  one  part 
of  the  United  States  to  permit  the  breach  of  our  laws  to  go 
unpunished,  because  they  are  there  unpopular,  and  in  an- 
other part  to  carry  them  into  execution  because  there  tiiey 
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may  be  thought  wise  and  salutary  t  And  would  you  really 
wish  your  judges,  instead  of  acting  fran  principle,  to  court 
only  the  applause  of  their  auditors?  Would  you  wish  them 
to  be  what  Sir  Michael  Foster  has  so  correctly  stated,  the 
most  contemptible  of  all  characters,  popular  judges.  Judges 
who  look  forward  in  all  their  decisions,  not  for  the  applause 
of  the  wise  and  good ;  of  their  own  consciences ;  of  their  God ; 
but  of  the  rabble  of  any  prevailing  party?  I  flatter  myself 
that  this  honorable  senate  will  never,  by  their  decision,  sanc- 
tion such  principles!  Our  government  is  not,  as  we  say, 
tyrannical,  nor  acting  on  whim  or  caprice.  We  boast  of  it  as 
being  a  government  of  laws.  But  how  can  it  be  such  unless 
the  laws,  while  they  exist,  are  sacredly  and  impartially,  with- 
out regard  to  popularity,  carried  into  execution?  What,  sir, 
shall  judges  discriminate?  Shall  they  be  permitted  to  say, 
*  *  this  law  I  will  execute,  and  that  I  will  not ;  because  in  the 
one  case  I  may  be  benefited,  in  the  other  I  might  make  my- 
self enemies?*'  And  would  you  really  wish  to  live  under  a 
government  where  your  laws  were  thus  administered  ?  Would 
you  really  wish  for  such  unprincipled,  such  time  serving 
judges  ?  No,  sir,  you  would  not.  You  will  with  me  say,  *  *  Give 
me  the  judge  who  will  firmly,  boldly,  nay,  even  sternly,  per- 
form his  duty,  equally  uninfluenced,  equally  unintimidated 
by  the  ^^Instantis  vultus  tyranvi/^  or  thte  *'ardor  civium 
prava  jubentium!*^  Such  are  the  judges  we  ought  to  have; 
such  I  hope  we  have  and  shall  have.  Our  property,  our  lib- 
erty, our  lives,  can  only  be  protected  and  secured  by  such 
judges.  With  this  honorable  court  it  remains  whether  we 
shall  have  such  judges. 

The  remaining  part  of  this  charge  states  that  my  hon- 
orable client  "betrayed  an  indecent  solicitude  for  the  con- 
viction of  the  accused,  unbecoming  even  a  public  prosecutor 
and  as  highly  disgraceful  to  the  character  of  a  judge,  as  it 
was  subversive  of  justice !''  I  am  not  certain,  sir,  whether  I 
exactly  know  what  is  here  meant  by  a  public  prosecutor.  If 
thereby  is  meant  the  public  officer,  who  prosecutes  those 
charged  with  being  guilty  of  crimes  against  the  public,  I 
am  indeed  sorry  to  find  that  those  officers,  so  necessary,  are 
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holden  by  the  house  of  representatives  of  the  United  States 
in  so  incorrect  a  point  of  view.  I  d^ny,  sir;  the  propriety  of 
the  remark;  and  must  be  permitted  to  rescue  the  public 
prosecutor  from  a  remark  so  derogatory.  He  is  as  much  the 
protector  of  innocence,  as  the  avenger  of  guilt;  his  duties 
are  as  clearly  marked  as  those  of  a  judge.  They  have  both 
one  common  object  in  view,  though  acting  in  different  char- 
acters. The  prosecutor  and  the  judge  are  equally  bound  to 
shield  the  innocent  and  to  punish  the  guilty.  The  prose- 
cutor does  the  same  benefit  to  his  country  by  saving  the  inno- 
cent from  punishment  as  by  preventing  the  guilty  from  im- 
punity. Neither  the  judge  nor  the  prosecutor  ought  to 
attempt  injuring  innocence.  It  is  equally  the  duty  of  both 
to  punish  guilt  I  Such,  sir,  are  my  ideas.  Such,  sir,  I  have 
ever  understood  the  duties  of  an  office,  which  I  have  held  in 
the  state  of  Maryland,  for  twenty-seven  years  or  more ;  and  if 
my  conduct  had  not  been  during  that  period,  consonant  to 
these  sentiments,  I  should  indeed  feel  myself  degraded  and 
dishonored. 

I  have  now  Mr.  President  gone  through  the  observations, 
which  have  appeared  to  me  necessary  upon  the  four  first 
articles.  If  I  have  been  thought  tedious  my  apology  is  the 
respect  I  feel  for  the  dignified  source  from  which  these 
charges  have  proceeded;  from  my  inability  to  decide,  which 
of  the  charges  the  honorable  managers  will  most  rely  upon, 
in  their  conclusion;  and  the  consequent  necessity  of  dilat- 
ing upon  them  all ;  sensible  of  the  extreme  danger,  that  for 
want  of  exertions  which  indeed  require  greater  abilities 
than  I  am  able  to  bring  into  action,  erroneous  impressions 
should  remain  in  any  instance  upon  the  minds  of  this  hon- 
orable court,  in  a  case  of  such  public  magnitude,  and  in 
which  my  honorable  client  is  so  deeply  interested.  For  his 
sake,  for  the  sake  of  my  country,  I  have  felt  it  a  sacred 
duty  to  exert  those  few  talents  which  providence  hath 
been  pleased  to  bestow  upon  me! 

February  25. 

Mr,  Martini  After  having  returned  my  very  sincere 
thanks  to  this  honorable  court  for  their  polite  attention  on 
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Saturday,  m  giving  me  time  to  this  morning,  I  will  now 
proceed  to  the  further 'investigation  of  the  case,  in  which 
we  are  engaged.  But  before  I  call  your  attention  to  the 
fifth  and  sixth  articles  of  impeachment,  permit  me  to  notice 
some  few  points  that  I  find  had  been  unattended  to  by  me 
on  Saturday. 

When  a  witness  (Mr.  Rind)  who  had  been  in  some  degree 
concerned  in  printing  "The  Prospect  Before  Us,"  appeared 
at  the  trial  of  Callender  to  give  evidence  against  him,  we 
are  told  Judge  Chase  assured  him  that  he  might  be  under 
no  apprehension  from  giving  testimony,  for  that  he  should 
not  be  prosecuted  on  account  of  any  thing  he  should  dis- 
close on  that  triaL 

What  is  the  fact  from  the  evidence  T  Mr.  Bind,  it  seems, 
was  summoned  as  a  witness,  he  came  forward  without  any 
objection  on  his  part,  to  give  evidence.  It  was  then  that 
Mr.  Hay,  in  order  to  throw  impediments  in  the  way  of  the 
prosecution,  undertook  to  interfere  with  the  witness  of  the 
United  States,  and  to  tell  him  that  he  was  not  obliged  to 
give  testimony,  as  it  might  criminate  himself.  The  judge 
replied  it  was  very  true,  but  that  the  court  would  take  care 
the  witness  should  not  be  prosecuted  on  account  of  any 
thing  he  should  disclose  in  his  evidence,  which  might  affect 
himself.  By  this  the  court  only  meant  that  they  would  not 
institute  any  criminal  prosecution  against  the  witness,  and 
if  any  indictment  should  be  found  again  him  grounded  on 
the  testimony  thus  given  by  him,  they  would  interfere 
with  government  to  procure  a  noK  proseqtU,  or  pardon  and 
on  these  conditions  and  under  such  promises  it  is  a  most 
usual  practice  to  introduce  associates  and  accomplices  to 
give  evidence  for  the  conviction  of  other  and  greater  crim- 
inals. But  this  is  suggested  to  have  been  improper  in  the 
judge ;  and  one  of  the  witnesses,  the  present  attorney  gen- 
eral of  Virginia,  has  on  his  examination  rather  hazarded 
the  idea,  that  any  interference  of  the  nature  in  question 
ought  to  have  been  by  the  United  States  attorney  for  that 
district  and  not  by  the  court. 

The  gentleman  is  mistaken.    In  Oreat  Britain^  when  an 
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accomplice  is  produced  to  be  a  witness,  his  production  and 
the  security  he  hath  against  prosecution  on  account  of  any 
thing  which  he  may  disclose  having  a  tendency  to  crimjLnate 
himself,  is  the  act  of  the  court  and  not  of  the  public  prose- 
cutor, except  so  far  as  it  is  done  under  the  direction  and 
with  the  courts  approbation ;  to  support  this  position  I  will 
again  turn  to  MT^Tally,  p.  203. 

''The  admitting  an  accomplice  as  a  witness  for  the  crown  is  not  a 
matter  granted  by  the  court  as  of  oomrse,  bnt  depends  npon  the  ques- 
tion whether  the  indictment  can  be  found  and  supported  without  his 
evidence.  King  against  Robert  and  William  Luckhuist,  Maidstone, 
Lent  assizes,  1798." 

This  authority  clearly  shows  that  in  England  it  is  con- 
sidered the  province  of  the  court  to  decide  when  and  on 
what  terms  accomplices  shall  be  introduced  as  witnesses; 
and  such  has  been  the  uniform  practice  in  Maryland. 

And  here  let  me  observe  before  I  quit  this  subject,  as  to 
Mr.  Hay's  conduct,  that  although  this  witness  came  for- 
ward voluntarily  to  give  testimony  without  making  any 
objection  on  his  part,  Mr.  Hay  to  obstruct  the  prosecution, 
officiously  interfered  as  far  as  he  could  to  deprive  the 
United  States  of  the  testimony  necessary  to  convict  the 
offender  and  to  dissuade  the  witness  from  being  sworn.  A 
conduct  I  confess  I  cannot  but  view  as  being  at  least  highly 
censurable,  yet,  sir,  my  honorable  client  suffered  it  to  pass 
without  even  the  smallest  reprimand  I  This  did  not  show 
a  disposition  on  the  part  of  Judge  Chase  to  be  captious 
even  with  Mr.  Hay. 

There  was  another  part  of  the  testimony  I  omitted  to 
notice ;  I  will  now  do  it,  lest  the  gentleman,  who  comes  after 
me  might  make  the  same  omission.  It  has  been  suggested 
by  two  of  the  witnesses,  that  the  court  in  one  instance  used 
the  word  "we,"  in  the  plural  number  as  identifying  the 
court  with  the  prosecutor  of  the  United  States.  Mr.  Hay 
has  stated  it  to  have  been  on  the  following  occasion;  when 
the  counsel  for  Callender  reproached  the  court  with  being 
guilty  of  partiality  in  requiring  the  questions  by  them  pro- 
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pounded  to  CoL  Taylor  to  be  reduced  to  writing  altbongh 
the  court  had  not  made  a  similar  requisition  of  the  prose- 
cutor. The  court  in  reply  observed  "the  attorney  when  he 
opened  his  case,  stated  what  he  expected  to  prove.  But 
though  he  did,  we  are  not  obliged  to.''  He  was  asked  if  he 
was  satisfied  as  to  the  correctness  of  these  expressions,  he 
replied  in  the  affirmative,  and  being  taken  down  as  I  have 
now  introduced  them  and  read  to  him,  he  adhered  to  them. 
Some  mistake  there  must  be,  for  the  words  so  stated  are 
destitute  of  sense  or  meaning.  ''But  though  he  did  we 
were  not  obliged  to."  To  do  what?  I  presume  to  have 
compelled  him  to  give  us  his  questions  in  writing. 

The  sense  then  must  have  been,  that  as  the  attorney  had 
disclosed  what  he  meant  to  prove,  and  as  there  was  no 
doubt  of  the  propriety  of  the  evidence,  therefore,  they,  the 
court,  were  not  obliged  to  require  of  him  to  put  his  ques- 
tions in  writing.  This  construction  reduces  the  answer  to 
common  sense  and  propriety,  and  frees  the  answer  from 
obscurity  and  from  censure.  Mr.  Nicholas  thinks  the  word 
''we"  was  used  in  one  instance  by  the  court,  as  understood 
by  him,  in  the  same  incorrect  manner,  as  identifying  the 
court  with  the  attorney,  but  not  at  the  time,  or  on  the  occa- 
sion to  which  Mr.  Hay  alludes ;  he,  however,  is  incapable  to 
specify  at  what  time  or  on  what  occasion.  I  ask,  sir,  upon 
such  evidence  so  uncertain,  so  vague,  so  unsupported,  can 
any  criminality  be  fixed  as  to  this  part  of  the  charge  upon 
my  honorable  client. 

Indulge  me,  sir,  with  a  few  remarks  on  certain  private 
and  social  conversations  which  it  seems  have  taken  place 
between  the  judge  and  some  others,  and  which  though  per- 
fectly innocent  of  themselves,  have  been  pressed  into  the 
service  of  this  prosecution  and  attempted  to  be  distorted 
into  criminality  and  I  will  then  quit  this  part  of  the 
charges.  A  very  worthy  and  respectable  gentleman,  with 
whom  I  have  long  been  acquainted  (John  T.  Mason,  Esq.), 
has  been  called  upon  to  disclose  a  jocose  conversation  which 
took  place  between  him  and  my  honorable  client  a  few  days 
before  he  went  on  to  Richmond  to  hold  the  court  at  which 
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Callender  was  tried.  On  that  occasion  he  tells  us  Judge 
Chase  informed  him  that  he  was  going  to  hold  the  court  at 
Bichmond  and  that  he  was  determined  to  teach  the  Vir- 
ginia bar  the  difference  between  the  liberty  and  the  licen- 
tiousness of  the  press.  That  as  to  himself,  there  was  no 
person  a  greater  friend  to  its  real  liberty,  nor  a  more  de- 
cided enemy  to  its  licentiousness.  Judge  Chase  further  ob- 
served that  he  was  in  possession  of  a  copy  of  '*The  Pros- 
pect Before  Us,'*  which  I  had  given  to  him  and  said  either 
that  if  the  state  of  Virginia  was  not  totally  debased  or  that 
if  there  was  an  honest  jury  to  be  found  in  that  state,  but 
Mr.  Mason  thinks  the  first,  he  would  bring  Callender  to 
punishment.  Mr.  Mason  has  declared  the  conversation  was 
open  and  public  in  the  presence  of  a  number  of  gentlemen, 
perfectly  jocular,  and  in  a  great  good  humor  and  it  is 
proved  the  conversation  was  introduced  by  Mr.  Mason  him- 
self, whose  facetious  talents  are  so  well  known.  That  gen- 
tleman has  declared  that  it  was  painful  to  him  to  be  obliged 
now  to  disclose  what  then  passed.  Nor  can  any  person 
doubt  it;  or  that  nothing  but  a  sense  of  the  obligation  he 
owes  to  his  country  when  thus  called  upon  to  obey  the 
claims  society  has  upon  him,  could  have  induced  him  thus 
to  disclose  the  particulars  of  this  sportive  facetious  con- 
versation introduced  by  himself,  to  gratify  the  views  of 
any  person,  who  would  wish  to  turn  it  to  the  disadvantage 
of  my  honorable  client. 

But,  sir,  I  will  ask  in  all  this  what  is  there  which  fixes 
any  criminality  on  Judge  Chase,  or  which  indicated  on  his 
part  a  disposition  to  oppress?  It  was  a  fact  notoriously 
known  that  the  bar  of  Virginia  in  general  did  or  at  least 
professed  to,  consider  the  sedition  law  unconstitutional,  as 
unduly  restraining  the  liberty  of  the  press — that  great 
Palladium  of  our  rights.  On  the  contrary,  my  honorable 
client  with  many  other  respectable  characters,  legal  and 
others,  considered  it  as  a  wholesome  and  necessary  restraint 
upon  its  licentiousness  and  believed  that  such  restraint 
was  the  best  security  for  the  preservation  of  its  liberty. 
And  on  this  subject  let  me  introduce  the  authority  of  Dr. 
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Franklin,  himself  a  printer,  and  as  great  an  advocate  for 
the  liberty  of  the  press  as  any  reasonable  man  ought  to  be. 
He  has  declared  that  unless  the  slander  and  calumny  of  the 
press  is  restrained  by  some  other  law,  it  wiU  be  restrained 
by  club  law.  The  sentiment  sir,  is  just.  If  gentlemen  can- 
not find  in  the  laws  of  their  country  a  protection  from  that 
profligate  conduct  of  printers,  which  is  at  this  time  so 
common,  or  cannot  obtain  from  the  laws  of  their  govern- 
ments ample  punishment  against  their  base  calumniators, 
they  will  become  their  own  avengers.  And  to  the  bludgeon, 
the  sword  or  the  pistol  they  will  resort  for  that  purpose. 
But  to  return  to  my  client,  it  was  his  knowledge  of  the  pre- 
vailing ideas  of  the  Virginia  bar  that  induced  him  to  use 
expressions  which  amounted  to  no  more  than  his  strong 
sense,  that  they  had  erroneous  opinions  as  to  what  was  the 
true  liberty  of  the  press  and  did  not  properly  distinguish 
between  its  liberty  and  its  licentiousness. 

And  as  to  the  determination,  he  expressed  that  he  would 
bring  Callender  to  punishment.  Mr.  Mason  has  declared 
that  every  thing  the  judge  said  on  that  subject  was  predi- 
cated upon  the  supposition,  that  Callender  was  in  reality 
the  author  of  *'The  Prospect  Before  Us.'^ 

There  was  nothing  then  personal  as  to  Callender,  but 
only  an  honest  indignation  expressed  against  a  vile  libeller 
whomever  he  might  be. 

The  judge  had  in  his  hands  one  of  the.  most  flagitious 
libels  ever  published  in  America — ^a  case  in  which  there 
had  been  the  most  impudent  and  daring  violation  of  a  law 
of  the  United  States;  he  considered  it  his  duty  to  put  the 
law  in  force  against  such  an  offender.  And  was  it  not? 
Yes,  sir,  if  a  judge  either  of  his  own  knowledge  or  by  in- 
formation derived  from  a  respectable  source  has  reason  to 
believe  the  laws  of  his  country  have  been  violated  particu- 
larly in  cases  of  magnitude,  it  is  his  sacred  duty  to  recom- 
mend to  the  grand  jury  an  examination  into  such  crime, 
and  to  endeavor  to  bring  their  perpetrators  to  due  punish- 
ment. I,  sir,  disclaim  the  idea  that  a  judge  shows  a  want  of 
impartiality  because  he  is  desirous  to  see  guilt  punished. 
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ly  sir,  have  no  idea  that  our  judges  should  be  like  the  gods 
of  Epicurus,  lolling  upon  their  beds  of  down,  equally  care- 
less whether  the  laws  of  their  country  are  obeyed  or  vio- 
lated, instead  of  actively  discharging  their  duties.  Judge 
Chase  went  to  Bichmond  determined  to  enforce  the  laws  of 
his  country ;  it  was  an  honest  determination  I  He  might,  it 
is  certain,  under  the  frivolous  pretexts  used  for  that  pur- 
pose, have  continued  the  cause  to  another  term,  he  might 
by  so  doing  have  left  the  odium  of  enforcing  this  obnoxious 
law  to  be  incurred  by  some  other  of  the  judges ;  by  so  doing 
my  honorable  client  might  have  avoided  the  obloquy  to 
which  he  has  been  exposed  on  account  of  this  trial,  and  this 
impeachment  as  far  as  it  is  founded  thereon.  But  had  he 
so  done,  in  my  opinion  he  would  have  been  guilty  of  a 
cowardly  dereliction  of  his  duty. 

Mr.  Triplett  has  also  been  introduced  to  prove  casual 
conversation  in  the  moments  of  unsuspecting  sociality  and 
levity.  He  it  seems  traveled  in  the  public  stage  with  Judge 
Chase  to  Bichmond.  On  the  second  day  of  their  journey, 
having  formed  an  acquaintance  during  that  time,  some  con- 
versation being  introduced  relative  to  Callender,  Mr.  Trip- 
lett informed  the  judge  that  Callender  had,  when  he  first 
came  to  Virginia  been  taken  up  in  Berkley  County  as  a 
vagrant  and  Judge  Chase  replied  "it  is  a  pity  that  they 
had  not  hung  the  rascal.*^  And  this  is  introduced  to  prove 
that  the  judge  left  Baltimore  with  a  predetermination  to 
oppress  and  do  injustice  to  Callender  I 

I  have,  sir,  heard,  I  believe  more  than  one  hundred 
of  the  most  respectable  gentlemen  of  all  x>olitical  parties 
use  similar  expressions,  not  only  when  speaking  of 
Callender,  but  also  of  some  other  printers.  But  these 
expressions  I  only  considered  as  marking  their  disappro- 
bation of  the  conduct  of  those  printers,  not  as  a  proof 
they  would  be  guilty  of  injustice  towards  them,  or  that 
they  would  do  them  any  unauthorized  injury.  Triplett  had 
in  the  stage  informed  my  client  that  he  had  never  seen 
Callender,  the  judge  meeting  him  at  the  door  of  the  tavern, 
where  they  both  lodged,  as  he  came  from  court  the  day  on 
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which  the  bench  warrant  issued,  observed  to  Triplett,  ''that 
the  marshal  had  gone  after  Oallender,  therefore  that  he 
probably  would  have  the  pleasure  of  seeing  him/'  and  a 
day  or  two  after  informed  Triplett  that  the  marshal  had 
returned  without  Callender,  and  he  was  afraid  they  should 
not  catch  the  danmed  rascal  that  court  Triplett  has  told 
us  he  boarded  with  Judge  Chase  at  the  same  tavern  six 
days ;  they  were  traveling  together  three  days,  during  this 
whole  time  of  nine  days,  such  only  are  the  scraps  of  loose 
idle  conversation,  which  have  been  picked  up  and  brought 
forward  as  indicating  a  hostile  and  oppressive  principle 
towards  Callender. 

As  to  the  word  ''damned,**  which  has  been  introduced  in 
the  conversation,  however  it  may  sound  elsewhere  in  the 
United  States,  I  cannot  apprehend  it  will  be  considered 
very  offensive,  even  from  the  mouth  of  a  judge,  on  this  side 
of  the  Susquehanna;  to  the  southward  of  that  river  it  is  in 
familiar  use,  generally  introduced  as  a  word  of  comparison, 
supplying  frequently  the  place  of  the  word  "very"  not  con- 
fined to  cases  where  we  mean  to  convey  censure,  but  frequently 
connected  with  subjects  most  pleasing;  thus  we  say  indiscrim- 
inately a  very  good  or  a  damn'd  good  bottle  of  wine — a  damn'd 
good  dinner,  or  a  damn'd  clever  fellow. 

But,  sir,  what  must  at  once  efface  every  pretense  of  a  dis- 
position hostile  and  oppressive  towards  Callender  on  the 
part  of  Judge  Chase,  is  the  mildness  of  the  punishment  in- 
flicted. 

I  now,  Mr.  President,  shall  proceed  to  the  fifth  and  sixth 
articles  of  impeachment.  These  relate  to  the  process  issued 
against  Callender,  and  to  the  time  at  which  it  was  made  re- 
turnable. By  the  fifth  article  my  client  is  charged  with 
having  *' awarded  a  capias  against  Callender  by  which  he 
was  arrested  and  committed  to  close  custody. 

The  criminality  alleged  against   my   honorable   client  by 

this  article  as  well  as  the  sixth,  consists  in  his  violation  of 

a  law  of  the  state  of  Virginia,  by  which  it  is  supposed  his 

conduct  ought  to  have  been  regulated. 

We  find  from  the  evidence  in  this  cause,  that  the  legal 
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characters  of  that  state,  whether  on  the  bench  or  at  the 
bar,  cannot  agree  among  themselves  as  to  what  is  the  law 
of  that  state,  and  that  the  practice  has  been  and  continues 
to  be  variant  in  various  counties  in  Virginia.  Nay,  it  is 
proved  that  two  highly  respectable  legal  characters,  who 
successively  held  the  office  of  attorney  general  (Col.  Jones 
and  Gen.  Brooke)  were  applied  to  by  one  of  their  deputies 
and  declared  themselves  incapable  to  decide  what  ought  to 
be  the  practice,  or  in  other  words,  to  .decide  in  which  cases 
a  summons  ought  to  be  issued  and  in  what  cases  a  capias 
was  the  proper  process.  Surely  then  Judge  Chase,  who 
was  a  stranger  in  Virginia,  cannot  be  considered  criminal 
nor  even  subject  to  reproach  for  not  understanding  a  law 
of  that  state,  the  true  constructin  of  which  remains  even 
now  a  question,  upon  which  the  Virginia  judges  and  law- 
yers find  it  impossible  to  agree. 

Upon  these  observations  I  think  I  might  safely  rest  my 
client's  defense,  as  to  this  charge;  and  even  consent  that 
he  shall  be  convicted  and  removed  from  office,  whenever 
they  shall  agree  among  themselves  upon  the  construction 
of  their  law,  provided  it  should  be  against  us. 

But,  sir,  I  must  request  to  be  indulged  in  an  endeavor  to 
investigate  this  subject  which  appears  so  intricate,  and  to 
try  if  I  cannot  throw  such  lights  upon  it  as  possibly  may 
be  serviceable  to  the  gentlemen  of  the  bar  of  that  state, 
whose  law  is  in  question;  and  in  this  attempt  I  feel  a  con- 
fidence, that  I  shall  be  at  least  able  to  satisfy  this  honorable 
court.  Judge  Chase,  even  if  bound  to  conduct  himself  ac- 
cording to  the  laws  of  Virginia,  which  I  utterly  deny,  and 
shall  endeavor  to  disprove,  acted  not  only  free  from  crim- 
inality, but  with  the  strictest  propriety. 

The  sixth  article  alleges  that  by  the  laws  of  Virginia  it  is 
provided,  that  in  cases  not  capital  the  offender  shall  not  be 
held  to  answer  any  presentment  of  a  grand  jury  until  the 
court  next  succeeding  that  during  which  such  presentmen-C 
shall  be  made,  and  yet  that  my  honorable  client  with  intent 
to  oppress  and  procure  the  conviction  of  Callender,  did  at 
the  said  court  at  which  he  was  presented,  rule  and  adjudge 
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bim  to  trial)  daring  the  term  at  which  he,  CaUeBder,  was 
presented  and  indicted. 

In  answer  to  this  charge,  sir,  permit  me  to  state  there  is 
no  law  of  Virginia  that  declares  the  offender  presented  for 
an  offense  not  capital,  shall  not  be  tried  until  the  succeeding 
term ;  it  is  only  an  inference,  which  that  honorable  body,  who 
formed  the  articles  of  impeachment,  have  made  from  the 
supposition  that  in  all  such  cases  a  summons  only  could  be 
issued,  returnable  to  the  succeeding  term,  and  in  consequence 
that  the  offender  could  not  be  comi>elled  to  go  to  trial  before 
the  succeeding  term. 

But,  sir,  I  have  already  shown  that  summons  was  not  the 
proper  process  in  Callender's  case;  that  the  laws  of  Virginia 
were  not  in  the  least  degree  operative  on  either  the  process 
to  be  issued,  nor  the  time  or  the  manner  of  its  return,  but 
that  the  one  and  the  other  was  solely  in  the  power  of  the 
court,  vested  in  them  by  the  laws  of  the  United  States,  un- 
restrained by  any  law  of  the  state  of  Virginia.  Thus  then 
the  premises  failing  from  which  the  inference  was  drawn, 
the  inference  of  course  must  be  rejected.  Thus  then  the 
court  being  unrestrained  by  any  law  of  Virginia  or  from 
any  inference  drawn  therefrom,  not  only  had  a  right  to  try 
CaUender  the  same  term  he  was  indicted,  but  were  bound  in 
duty  so  to  do,  unless  there  was  some  good  cause  to  justify  the 
delay.  When  a  presentment  is  made,  there  is  such  evidence 
that  a  crime  has  been  committed,  as  to  authorize  the  court, 
nay  to  make  it  their  duty  (as  I  have  before  observed)  to  is- 
sue process  to  arrest  the  criminal  to  prevent  his  escape  from 
justice;  our  laws  are  not  founded  on  the  principle  that  the 
offender  may  have  an  opportunity  to  escape  and  elude  jus- 
tice; and  hence  it  is  that  a  grand  jury  is  sworn  to  secrecy  as 
to  their  deliberations,  lest  those  offenders  against  whom  en- 
quiries are  making,  getting  information  of  that  fact  may  run 
off  before  they  can  be  secured.  And  when  the  criminal  is 
arrested  and  brought  into  court  it  is  the  duty  of  the  court 
both  as  to  the  criminal  and  the  public  to  have  the  cause  de- 
cided as  soon  as  can  be  consistent  with  justice.* 

*  Citing  the  Federal  Statute  before  referred  to. 
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Thtis,  sir,  I  flatter  myself  that  I  have  upon  the  fifth  and 
sixth  articles  shown  that  there  was  no  law  of  Virginia  by 
which  the  conduct  of  the  judge  was  to  be  regulated,  and  that 
even  if  the  laws  of  that  state  had  been  operative,  they  have 
not  been  according  to  their  true  construction  in  any  degree 
violated. 

But  surely  it  can  never  be  seriously  contended  that  where 
a  gentleman  is  appointed  a  judge  of  the  United  States,  he  is 
thereby  expected  to  become  perfectly  acquainted  with  all  the 
local  laws,  usages  and  decisions  of  every  separate  state  in 
the  Union— no  such  judge  by  any  possibility  can  be  had— 
however  great  the  legal  knowledge  of  any  gentleman,  it  has 
been  generally  confined  to  the  laws,  to  the  practice — ^the  ju- 
dicial proceedings  of  his  own  state  and  'to  the  common  law  as 
there  used  and  introduced.  From  the  perfect  conviction  of 
this  truth,  the  district  judge  is  appointed  an  inhabitant  of 
the  state  which  composes  the  district — he  is  supposed  to  know 
the  particular  laws,  usages  and  decisions  of  his  state.  It  is 
to  him  or  the  district  attorney  in  his  absence,  the  'judge  of 
the  supreme  court,  when  he  goes  to  hold  the  circuit  court, 
is  expected  t<^  apply  for  information,  as  to  what  relates  to 
these  subjects,  and  thus  we  find  Judge  Chase  correctly  act- 
ing for  the  district  judge  being  absent,  when  Callender  was 
presented,  we  find  my  honorable  client  consulting  with  the 
district  attorney,  whose  political  principles  certainly  did  not 
lead  him  to  wish  to  oppress  Callender,  and  also  with  the  clerk 
of  the  district  court,  who  is  himself  a  gentleman  of  legal 
knowledge  and  a  prosecutor  in  one  of  the  state  courts  in  Vir- 
ginia, and  it  was  under  their  advice  and  with  their  approba- 
tion that  the  process  was  issued,  of  the  nature  used  and  re- 
turnable in  the  manner  we  have  seen.  In  fine,  sir,  it  is  im- 
X>ossible  for  the  judges  of  the  supreme  court  to  have  even  a 
general  knowledge  of  the  particular  state  laws  and  practices, 
and  if  in  consequence  of  that  want  of  knowledge  they  were  to 
be  subject  to  impeachment,  you  would  not  be  able  to  prevail 
ux>on  any  respectable  character  to  accept  the  appointment. 
But  I  do  not  apprehend,  sir,  that  the  honorable  managers 
place  much  reliance  at  this  time  on  these  two  articles.    Nor 
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do  I  believe  the  honorable  honae  of  representatives  would 
have  either  adopted  them  or  any  of  the  articles^  which  have 
been  bron^t  forward  against  Jndge  Chase,  had  the  same 
evidence  been  before  them  which  hath  been  produced  to  this 
honorable  court 

In  saying  this  I  do  not  mean  in  the  slightest  degree  to  cen- 
sure that  honorable  body,  thqr  were  acting  as  a  grand  in- 
quest of  the  nation — ^they  only  had  and  only  could  have  be- 
fore them  ex  parte  evidence.  On  the  evidence  which  they 
had  before  them,  I  shall  not  suggest  but  what  there  was 
sufficient  foundation  for  bringing  forward  the  chaises :  But 
these  charges  have  been  patiently  discussed,  a  mass  of  evi- 
dence hath  been  produced  here,  which  they  had  not  and  after 
this  full  investigation,  the  honorable  members  who  impeached 
him  and  who  have  regularly  attended  his  trial,  I  doubt  not 
are  perfectly  satisfied  that  he  ought  to  be  acquitted  and  will 
rejoice  at  that  acquittal. 

Before  I  conclude,  let  me  add  one  other  proof  that  the 
framers  of  the  constitution  never  intended  that  juries  should 
have  any  power  to  decide  the  law  contrary  to  the  instructions 
of  the  court,  much  less  to  decide  on  the  constitutionalily  of  a 
law.  By  the  second  section  of  the  third  article  of  the  consti- 
tution of  the  United  States  it  is  provided,  that  in  all  cases 
to  which  the  judicial  power  applies,  except  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,  and  those 
in  which  a  state  is  a  party,  ''the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  ex- 
ceptions and  under  such  regulations  as  Congress  shall  make." 

Thus  therefore  it  is  in  the  power  of  Congress  to  authorize, 
in  all  such  cases,  an  appeal  to  the  Supreme  Court  even  as  to 
the  fact  from  the  verdict  of  a  jury  and  empower  the  Supreme 
Court  to  control  the  jury  if  they  appear  to  have  erred.  And 
such  was  the  intention  of  the  framers  of  the  constitution. 

They  assumed  as  a  principle,  that  the  interests  of  the  state 
governments  and  of  the  general  government  would  often  be 
at  variance,  that  laws  passed  by  the  United  States,  the  most 
wise  and  salutary,  might  be  very  obnoxious  to  and  unpop- 
ular in  some  of  tiie  states — ^judges  holding  their  commissions 
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under  the  respective  states,  that  is  the  state  judges,  the  fram- 
ers  of  the  conffdtation  would  not  therefore  intrust  with  the 
execution  of  the  laws  of  the  United  States.  They  also  con- 
sidered that  as  far  as  juries  were  introduced,  the  jurors 
would  be  citizens  of  the  respective  states  wherein  the  trials 
should  be  had — ^that  they  would  in  consequence  probably 
partake  of  the  interests,  the  prejudices  and  the  passions  pre- 
vailing in  the  state,  and  therefore  might  decide  contrary  to 
the  direction  of  the  judges  appointed  by  the  United  States 
and  thereby  prevent  the  due  execution  of  their  laws.  To 
obviate  this,  the  constitution  has  a  provision  for  an  appeal 
to  the  Supreme  Court  even  from  the  verdict  of  such  a  jury. 
Judge  then  whether  the  framers  of  the  constitution  ever  con- 
templated giving  power  to  counsel,  to  ai^e  to  jurors  against 
the  opinions  of  their  judges  or  to  juries  to  decide  against 
such  opinions  I 

I  have  now  only  to  return  to  this  honorable  court  my  sin- 
cere thanks  for  the  patient  attention  with  which  they  have 
indulged  me  on  this  occasion,  and  to  express  to  you,  Mr. 
President,  the  high  sense  I  have  of  the  impartiality,  polite- 
ness and  dignity  with  which  you  have  presided  during  this 
trial. 

HB.  HARPER  FOB  THE  DEFENSE. 

Mr.  Harper:  I  proceed,  Mr.  President,  to  consider  the  va- 
rious charges  against  our  honorable  client,  in  the  order  in 
which  they  have  been  placed  by  the  prosecutors.  It  is  not  my 
design  to  go  over  the  same  ground  which  has  been  so  recently 
trodden  by  my  able  colleagues.  The  task  assigned  to  me  is  to 
range  rapidly  over  tiie  first  six  articles ;  to  present  some  views 
on  the  subject  which  the  multiplicity  of  tiie  matter  induced 
my  learned  colleagues  to  omit ;  and  then  to  discuss  at  large  the 
law  and  the  facts  under  the  seventh  and  eighth  articles,  which 
have  not  yet  been  touched. 

On  the  case  of  John  Fries,  the  subject  of  the  first  charge, 
permit  me,  Mr.  President,  to  avail  myself  of  a  distinction, 
laid  down  by  the  honorable  manager  who  opened  the  case,  on 
the  part  of  the  prosecution  (Mr.  Randolph).    That  honorable 
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gentleman  in  his  opening  address  made  a  distinction  between 
a  general  maxim  or  principle  of  law,  such  as  the  definition  of 
a  crime ;  and  a  particular  opinion  on  the  law  as  applicable  to 
a  particular  case.  The  former  he  admits  to  be  proper  in  a 
judge,  at  any  stage  of  a  trial — ^the  latter  he  denies  to  be  so. 
He  has  chosen  the  definition  of  one  offense  to  illustrate  his 
position.  I  will  take  that  of  another.  Suppose  a  man  to  be 
indicted  and  put  on  his  trial  for  burglary.  The  crime  of 
burglary  consists  in  '^breaking  and  entering  a  dwelling- 
house  in  the  night  time^  with  intent  to  commit  felony."  This 
is  the  established  definition  of  this  offense.  According  to  the 
distinction  of  the  honorable  gentleman,  the  judge  might  at 
the  commencement  of  the  trial,  or  at  any  stage  of  it,  declare 
this  general  principle  respecting  the  nature  of  the  offense, 
even  before  counsel  were  heard.  Nay,  more,  he  would  be  jus- 
tified in  preventing  counsel  from  attempting,  before  the  juiy, 
to  controvert  this  principle.  This  latter  point  is  not  ex- 
pressly admitted  by  the  honorable  gentleman;  but  it  flows 
from  his  admission  as  a  necessary  consequence.  So  far  the 
judge  might  safely  go ;  but  should  he  advance  a  step  further 
and  declare,  before  counsel  had  been  heard,  that  the  acts 
done  by  the  i)erson  on  trial  did  amount  to  burglary,  then  he 
would  be  culpable  and  even  criminal;  and  this,  the  honorable 
gentleman  contends,  was  done  by  the  respondent  in  the  case 
of  Pries. 

I  consent  to  be  judged  by  the  rule  which  the  honorable 
gentleman  has  himself  established;  and  I  undertake  to  show 
that  nothing  more  was  done  by  the  respondent  in  the  case 
of  Fries  than  the  honorable  gentleman  admits  may  be  prop- 
erly done  by  a  judge ;  that  he  merely  stated  the  general  defi- 
nition of  the  crime  of  treason,  by  levying  war  against  the 
United  States ;  but  expressed  no  opinion  whether  the  pris- 
oner was  guilty  or  innocent,  whether  the  acts  which  he  had 
done  amounted  to  treason.  For  the  correctness  of  this  posi- 
tion I  appeal  to  the  opinion  itself,  as  in  evidence  before  the 
court. 

In  this  paper  the  court,  after  some  preliminary  observa- 
tions, to  fihow  that  the  question  relative  to  the  constitutional 
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definition  of  treason,  were  questions  of  law  and  not  of  fact, 
proceed  to  state  as  their  opinion,  ''that  any  insurrection  or 
rising  of  any  body  of  people,  within  the  United  States,  to 
effect  by  force  or  violence  any  object  of  a  great  public  nature 
or  of  public  and  general  (or  national)  concern,  is  a  levying 
of  war  against  the  ITnited  States  within  the  contemplation 
and  construction  of  the  constitution  of  the  United  States.*' 
''That  on  this  general  position  any  such  insurrection  or  ris- 
ing to  resist  or  prevent  by  force  or  violence,  the  execution  of 
any  statue  of  the  United  States  for  collecting  taxes,  duties, 
imposts  or  excises,  or  for  any  other  purpose  (under  any  pre- 
tense, as  that  the  statute  was  unjust,  burdensome,  oppressive 
or  uneonstitutional) ,  is  a  levying  war  against  the  United 
States,  within  the  constitution."  "That  military  weapons, 
as  guns  and  swords,  mentioned  in  the  indictment,  are  not 
necessary  to  make  such  insurrection  or  rising  amount  to  levy- 
ing war;  because  numbers  may  supply  the  want  of  military 
weapons  and  other  instruments  may  effect  the  intended  mis- 
chief." "That  the  legal  guilt  of  levying  war,  may  be  in- 
curred without  the  use  of  military  weapons  or  military  ar- 
ray." "That  the  assembling  bodies  of  men,  armed  and  ar- 
rayed in  a  wariike  manner,  for  purposes  only  of  a  private 
nature,  is  not  treason;  although  the  judges  or  peace  officers 
should  be  insulted  or  resisted,  or  even  great  outrage  com- 
mitted on  the  person  and  property  of  our  citizens."  "That 
the  true  criterion  to  determine  whether  acts  committed  are 
treason,  or  a  less  offense  (as  a  riot),  is  the  quo  animo  the 
people  did  assemble."  "That  if  a  body  of  people  conspire 
and  meditate  an  insurrection,  to  resist  or  oppose  the  execu- 
tion of  any  statute  of  the  United  States  by  force,  they  are 
only  guilty  of  a  high  misdemeanor;  but  if  they  proceed  to 
carry  such  intention  into  execution  by  force,  they  are 
guilty  of  the  treason  of  levying  war  and  the  quantum  of  the 
force  employed,  neither  lessens  or  increases  the  crime."  "That 
a  combination  or  conspiracy  to  levy  war  against  the  United 
States,  is  not  treason,  unless  combined  with  an  attempt  to 
carry  such  combination  or  conspiracy  into  execution." 
And  that  "some  actual  force  or  violence  must  be  used,  in 
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pursuanee  of  such  design  to  levy  war;  but  it  is  perfectly 
immaterial  whether  the  force  used  is  sufficient  to  effectuate 
the  object/' 

This,  no  doubt,  is  a  long  definition.  Perhaps  it  might  have 
been  expressed  in  much  fewer  words.  But  still  it  is  a  gen- 
eral definition  of  the  crime  of  treason  by  levying  war ;  with- 
out application  of  reference  to  any  particular  case,  much  less 
to  the  case  of  John  Fries.  It  amounts  merely  to  this :  ^ '  That 
for  any  number  of  people,  however  small  and  inadequate,  to 
rise  with  intent  to  resist  or  prevent  by  force,  the  execution 
of  any  general  law  of  the  United  States,  and  to  employ  actual 
force  for  that  purpose,  amounts  to  levying  war  against  the 
United  States,  although  neither  military  weapons  nor  mili- 
tary array  be  used.''  This  is  the  substance  of  the  opinion. 
All  the  rest  is  merely  illustration ;  and  in  this  shape  it  is  as 
much  a  general  definition,  as  that  of  burglary. 

How  wide  a  field  of  defense  do  these  definitions  leave  open ! 
In  the  case  of  an  indictment  for  burglary,  would  any  counsel 
peevishly  or  insolently  retire  from  the  prisoner's  defense,  be- 
cause the  court  might  in  the  commencement  of  the  trial,  have 
stated  this  to  be  the  legal  definition  of  the  crime  f  Would  he 
insist  on  the  absurd  and  mischievous  privilege,  of  controvert- 
ing so  plain  and  well  settled  a  principle  of  lawT  No.  Far 
different  would  be  his  conduct.  He  would  inquire  whether 
any  acts  had  been  done,  amounting  in  law  to  the  breaking 
open  of  a  house  f  Whether  the  prisoner  was  the  perpetrator 
of  those  acts,  or  a  party  in  themf  Whether  the  house  was 
broken  open  in  the  night  timet  Whether  it  was  entered  by 
the  prisoner  as  well  as  broken  T  Whether  it  was  a  dwelling 
house  f  And  whether  it  was  broken  and  entered  with  intent 
to  comrmit  any  crime  amounting  to  felony  T  All  these  ques- 
tions would  be  perfectly  open,  under  the  general  definition 
which  has  been  stated;  and  on  the  result  of  these  inquiries, 
would  the  guilt  or  innocence  of  the  prisoner  depend. 

So  in  the  case  of  Fries,  it  was  perfectly  competent  to  his 
learned  counsel,  under  the  general  definition  of  treason  given 
by  the  court,  to  contend  that  the  acts  proved,  did  not  amount 
to  a  rising  of  any  number  of  people ;  tiiat  John  Fries  was  not 
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implicated  in  those  acts ;  that  they  were  not  done  with  intent 
to  resist  or  prevent,  by  force  or  violeneei  the  execution  of  any 
general  law  of  the  United  States ;  or  that  no  force  or  violence 
was  actually  employed,  in  pursuance  of  such  intention.  All 
these  questions  were  perfectly  open  to  them,  notwithstanding 
the  general  definition  of  treason  given  by  the  court.  Not  one 
of  these  questions  did  the  court  in  any  manner  decide.  These 
questions  involved  the  application  of  the  general  definition, 
to  the  particular  case ;  an  application  in  which  the  true  proper 
and  only  defense  of  the  prisoner  consisted,  and  which  the 
court  neither  made  nor  intended  to  make. 

Surely  these  questions  afforded  full  scope  to  the  learned 
gentlemen,  for  the  exertion  of  those  argumentative  powers, 
and  the  display  of  that  legal  learning,  of  which  they  have 
given,  in  the  shape  of  testimony,  so  handsome  a  specimen  at 
this  bar.  Even  that  eager  fondness  for  legal  disputation, 
which  has  carried  them,  on  this  occasion  so  far  beyond  the 
limits  prescribed  by  tlie  law  of  evidence,  might  have  been 
gratified  in  this  ample  field.  There  was  room  enough  for  the 
learned  and  ingenious  distinctions  which  one  of  the  gentlemen 
(Mr.  Dallas)  has  told  us  that  he  intended  to  make,  between 
the  case  of  Fries  and  that  of  the  western  insurgents.  It  was 
his  intention,  he  says,  had  he  not  been  prevented  by  this  un- 
fortunate definition,  to  dwell  on  several  circumstances  which, 
in  his  apprehension,  distinguished  the  former  of  these  cases 
from  the  latter.  He  tells  us  that  his  mind  turned  itself  to- 
wards these  distinctions,  and  was  occupied  upon  them,  from 
the  moment  when  the  court  granted  a  new  trial,  after  the- 
first  conviction  of  Fries.  His  mind  was  led  into  this  course 
of  reflection  by  tlie  stress  which  he  had  observed  the  court  to 
lay  in  the  first  trial  of  Fries,  on  the  decisions  in  the  case  of 
the  western  insurgents.  It  would  surely  have  been  very  un- 
kind in  the  respondent,  to  prevent  the  learned  gentleman 
from  exhibiting  the  results  of  these  long  and  profound  re- 
flections. But  happily  the  respondent  did  not  prevent  him. 
His  disappointment  must  be  attributed  solely  to  himself.  The 
circumstances  on  which  he  informs  us  that  he  intended  to 
rely,  for  distinguishing  the  case  of  Fries  from  those  of  the 
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western  insorgentSy  were  the  martial  array  at  Braddoek's 
field;  the  inarch  to  Pittsburg,  for  the  avowed  purpose  of  at> 
tacking  the  garrison;  and,  I  think,  the  attack  on  Nevill's 
house.  The  first  of  these  circumstances  applied  to  the  nature 
of  the  assemblage,  whether  it  amounted  to  a  ricdng  or  insur- 
rection; the  second  to  the  intent  with  which  the  rising  was 
made ;  and  the  third  to  the  degree  and  nature  of  the  force  or 
violence  committed.  They  were  all  open  to  the  learned  gen- 
tleman under  the  opinion,  which  did  not  declare  what  sort 
of  an  assemblage  would  constitute  an  insurrection  or  rising; 
what  circumstances  would  be  sufficient  evidence  of  the  im- 
proper intent,  or  what  kind  or  degree  of  force  or  violence 
must  be  employed;  but  merely  stated  that  a  rising  or  insur- 
rection, proceeding  from  such  an  intent,  and  accompanied 
by  actual  force  or  violence,  would  amount  to  levying  war. 
Whether  the  assemblage  in  Bucks  and  Northampton  had  the 
necessary  ingredients,  to  constitute  a  rising  or  insurrection; 
whether  the  acts  done  afforded  sufficient  evidence,  of  an  in- 
tent to  resist  or  prevent  by  force  or  violence,  the  execution 
of  the  act  of  Congress;  whether  the  force  or  violence  com- 
mitted were  sufficient  in  nature  or  degree;  and  whether  in 
all  or  any  of  these  points  of  view,  the  case  of  Fries  in  Bucks 
and  Northampton,  was  weaker  than  that  of  the  western  in- 
surgents, or  materially  different  from  it;  were  questions  not 
at  all  affected  by  the  opinion,  but  left  entirely  open  to  the 
learned  gentleman ;  who  might,  notwithstanding  this  opinion, 
have  discussed  them  before  the  court  and  jury,  at  all  the 
length  into  which  the  exuberance  of  his  genius  so  much  de- 
lights to  shoot 

These  learned  gentlemen  possessed,  therefore,  under  the 
opinion  communicated  to  them  by  the  respondent,  even  if  it 
had  not  been  withdrawn,  all  the  latitude  which  moderate 
counsel  could  have  desired.  AH  the  questions  of  fact ;  all  the 
questions  of  intention,  which  are  questions  of  fact ;  the  whole 
business  of  deciding,  whether  the  case  proved  came  within 
Ihe  general  principle  of  law;  of  applying  the  general  rule 
to  the  particular  case;  remained  within  the  province  of  the 
jury,  and  furnished  th^  only  proper  means  of  defense.    Even 
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if  the  facts  had  been  admitted,  as  the  honorable  managers 
contend,  still  the  intent  remained  to  be  ascertained,  and  was 
a  question  of  fact,  solely  cognizable  by  the  jnry.  But  it  is 
utterly  incorrect  to  say,  that  the  facts  were  admitted.  It 
was  indeed,  admitted,  or  rather  it  was  not  doubted,  that  cer- 
tain acts  had  been  done  by  John  Fries  and  others.  But 
whether  those  acts  were  of  such  a  nature,  and  proceeded 
from  such  an  intention,  as  to  bring  the  case  within  the  gen- 
eral rule  of  law,  laid  down  by  the  court,  was  a  point  unset- 
tled, which  formed  the  proper  and  sole  ground  of  inquiry. 
And  this  point  was  not  affected  by  the  opinion  communicated 
by  the  respondent  to  the  prisoner's  counsel. 

And  here,  Mr.  President,  let  me  be  permitted  to  notice, 
tvhat  I  deem  a  most  dangerous  error,  respecting  the  constitu- 
tional i)ower  of  juries  in  criminal  cases.  It  is  constantly  as- 
serted that  the  jury  are  to  decide  the  law  and  the  fact  in 
criminal  ca^es ;  and  this  is  correct  when  properly  explained ; 
but  taken  in  its  literal  and  unqualified  sense,  it  is  contrary 
to  every  principle  of  law,  and  every  dictate  of  common  sense. 
It  is  the  province  of  the  court  to  expound  and  declare  the 
law  generally,  in  all  cases,  criminal  as  well  as  civil.  To 
apply  the  law  to  each  particular  case^  to  decide  whether  the 
facts  proved  in  any  case,  bring  it  within  the  general  rule  of 
law,  is  the  province  of  the  jnry,  and  their  only  province. 
They  have  no  dispensing  i)ower  over  the  laws  of  the  land. 
Will  any  man,  the  least  acquainted  with  our  t?ystem  of  juris- 
prudence, declare  that  a  jury  has  a  right  to  decide  that 
breaking  open  and  entering  a  dwelling  house  in  the  night 
time,  with  intent  to  steal,  is  not  burglary,  unless  an  actual 
theft  be  committed  t  I  presume  that  no  one  will  hazard  such 
an  opinion.  The  jury  in  such  a  case,  may  decide  that  the 
house  was  not  broken  open,  and  entered;  that  it  was  not  a 
dwelling  house ;  that  the  fact  was  not  committed  by  the  x>er- 
son  accused ;  that  it  was  not  committed  in  the  night  time ;  or 
that  it  was  not  committed  with  an  intent  to  commit  a  felony. 
But  if  they  believe  the  affirmative,  on  all  those  points,  they 
must  find  the  prisoner  guilty,  or  commit  a  direct  violation  of 
their  oaths.    They  are  bound  by  the  general  principle  of  law, 
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as  declared  by  the  court.  Their  duty,  and  their  sole  duty, 
consists  in  applying  it  to  the  particular  case.  In  thb  sense, 
and  this  alone,  are  they  judges  of  the  law  as  well  as  fact. 

It  is  well  known  that  a  new  trial  may  be  granted  in.  a 
criminal  case,  where  the  yerdict  is  against  the  party  accused 
and  is  supposed  by  the  court  to  be  contrary  to  law.  This 
proves  that  the  jury  are  not  the  judges  of  the  law,  in  the 
unqualified  sense  contended  for  by  some  i)ersons.  For  if 
they  were  the  judges  of  the  law  in  that  sense,  it  would  neces- 
sarily follow  that  a  new  trial  could  no  more  be  granted  in 
favor  of  the  prisoner  in  a  criminal  case,  than  against  him. 
The  rule  that  it  cannot  be  granted  against  him,  has  been 
established  by  the  court  in  favor  of  life,  through  a  laudable 
motive  of  tenderness  and  humanity;  and  not  because  they 
had  not  i>ower  to  grant  new  trials  in  this  case  as  well  as  in 
others,  where  a  verdict  is  contrary  to  law. 

So  in  case  of  an  offense  created  by  statute,  a  jury  may  de^ 
clare  that  the  case  proved  on  an  indictment  under  the  stat- 
ute, does  not  come  within  it ;  for  want  of  the  improper  in- 
tent, or  of  some  other  necessary  ingredient.  But  it  has  never 
entered  into  the  head  of  any  man  to  suppose,  that  the  jury, 
in  such  a  case,  has  a  right  to  declare  that  the  statute  itself 
is  not  a  law  of  the  land,  has  been  repealed,  has  expired,  or 
does  not  create  any  offense.  AH  these  are  questions  of  law 
which  come  within  the  exclusive  province  of  the  court 

This  consideration,  by  the  way,  furnishes  the  true  answer 
to  the  famous  Bichmond  syllogism,  of  which  we  have  heard 
so  much  in  this  case ;  and  proves  the  correctness  of  that  deci- 
sion, by  which  the  counsel  of  Callender  were  prevented,  most 
properly,  from  contesting,  before  the  jury,  the  constitution- 
ality of  an  act  of  Congress — a  decision  which  the  honorable 
managers  have  had  the  good  sense  not  to  call  in  question. 
This  decision,  undeniably  correct  as  it  is,  and  strange  as  the 
absurdities  are  to  which  a  contrary  principle  would  lead, 
can  be  defended  on  no  other  ground,  than  that  for  which  I 
contend. 

And  I  will  ask  how  the  case  of  treason  can  be  distinguished 
in  this  respect,  from  that  of  burglary  T    If  a  jury  be  bound 


JVBQE  SAMUEL  CHASE.  427 


by  the  general  rule  of  law,  which  defines  the  crime  of  bur- 
glarly ;  and  be  confined  solely  to  the  inquiry,  whether  the  case 
proved  comes  within  that  rule;  upon  what  principle  can  it  be 
contended,  that  they  are  not  equally  bound  by  the  general 
definition  of  treason! 

Will  it  be  contended  that  the  latter  definition  is  not  as 
well  settled  as  the  former  t  This  position  I  deny.  How  was 
the  definition  of  burglary  settled}  It  was  not  by  any  legis- 
lative act,  remaining  on  record,  or  known  by  tradition;  but 
by  judicial  determinations  declaratory  of  the  law.  In  the 
same  manner  has  the  definition  of  treason  by  levying  war 
been  settled.  Three  solemn  adjudications  in  the  same  court, 
and  one  of  them  in  the  same  case  had  declared  it  to  be  the 
law ;  and  it  was  the  law  of  the  land,  as  much  as  the  law  de- 
fining burglary,  or  any  other  offense.  If  gentlemen  deny 
that  three  solemn  decisions  upon  the  same  point,  by  a  court 
of  the  highest  jurisdiction,  are  sufficient  to  settle  the  law; 
will  they  inform  us  how  many  decisions  are  necessary  for 
that  purpose?  Or  are  we  never  to  have  fixed  principles,  or 
settled  definitions  of  crimes?  Is  the  law  of  treason  never  to 
be  established  on  a  certain  basis?  Are  the  nature  and  defi- 
nition of  this  high  offense  to  be  left  forever  floating,  on  the 
uncertain  and  varying  opinions  of  courts  and  of  juries?  Is 
that  which  was  not  treason  today,  to  become  treason  tomor- 
row, according  to  the  caprice,  the  interests  or  the  prejudices 
of  those  who  may  be  appointed  to  determine,  or  to  the  power 
influence  or  intrigues  of  the  accuser  or  the  accused  ?  If  suc- 
ceeding courts  and  juries  are  not  to  be  bound  by  precedents 
established  by  their  predecessors,  then  will  everything  be 
treason  when  a  man  is  tried  by  his  foes,  and  nothing  when 
he  is  tried  by  his  friends.  There  will  no  longer  be  any 
security  in  times  of  party  contention,  for  life,  liberty  or  prop- 
erty; and  we  are  destined  to  see  acted  over  in  this  land, 
vainly  boasting  of  its  freedom  and  happiness,  the  scenes  of 
judicial  murder  and  pillage,  which  disgraced  our  mother 
country  during  the  struggles  between  the  houses  of  York  and 
Lancaster.  Sooner  than  live  under  such  a  system,  I  would 
take  refuge  in  Turkey ;  where  by  bribing  the  Cadi,  I  might 
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escape  from  judicial  tyraniiy;  and  might  be  safe  from  the 
oppression  of  the  government,  provided  I  avoided  the  offense 
of  growing  rich.  Not  for  one  moment  wonid  I  live  in  a  coun- 
try where  I  should  be  tantalized  with  the  semblance  of  lib- 
erty,  and  in  fact  liable  to  the  penalties  of  treason,  whenever 
I  might  by  any  act  of  opposition,  or  any  assertion  of  my 
rights  or  those  of  my  fellow-citizens,  become  obnoxious  to  a 
party  in  power.  This  must  be  the  consequence,  should  the 
principles  contended  for  by  the  managers  finally  prevail. 
When  the  rules  of  law  defining  offenses  are  fixed  and  certain, 
then  is  every  man  safe;  because  he  may  know  the  law,  and 
may  avoid  offending  against  it  But  if  no  respect  is  to  be 
paid  to  former  decisions;  if  counsel  are  to  be  allowed  to  con- 
trovert points,  which  have  been  solemnly  and  repeatedly 
adjudged ;  if  our  courts  and  jurors,  without  regard  to  former 
decisions,  are  to  declare  that  to  be  law  in  each  particular 
case,  which  the  passions,  the  prejudices  or  the  political  views 
of  the  moment  may  dictate;  then  indeed  have  we  grasped  a 
shadow;  while  the  substance  has  escaped  from  us,  and  the 
blood  of  our  fathers  has  in  vain  bedewed  their  native  soiL 
But  no.  So  monstrous  a  principle  cannot  be  endured,  and 
will  not  receive  the  sanction  of  this  honorable  court.  Rules 
of  law  once  established  must  be  adhered  to.     Courts  must 

• 

regard  them  as  sacred,  and  must  not  allow  them  to  be  called 
in  question.  In  this  case  the  opinion  communicated  had 
been  solemnly  settled,  and  was  a  part  and  a  most  important 
part  of  the  law  of  the  land.  There  was  no  superior  tribunal 
to  review  it ;  and  if  there  be  one  the  argument  is  still  stronger. 
For  then  the  acquiescence  of  the  parties,  who  took  no  meash 
ures  to  get  these  decisions  reversed,  is  added  to  the  authority 
of  the  court  which  made  them.  The  court,  therefore,  where 
the  respondent  presided,  was  bound  to  consider  these  deci- 
sions as  the  law  of  the  land,  to  declare  them  as  such,  and  to 
prevent  them  from  being  called  into  question,  for  the  purpose 
of  misleading  the  jury. 

Another  charge  waged  against  our  honorable  client,  under 
the  first  article  of  impeachment,  is  that  he  prevented  the 
prisoner's  counsel,  in  the  ease  of  Pries,  from  citing  to  the 
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jury  oertam  English  adjudications  on  the  law  of  treason, 
and  some  statutes  of  the  United  States.  So  far  as  this  charge 
relates  to  the  statutes,  I  shall  leave  it  most  cheerfully  where 
it  has  been  placed,  by  my  learned  and  ingenious  colleague 
who  commenced  the  defense.  Nothing  can  be  added  to  the 
striking  and  satisfactory  view,  which  he  has  given  of  that 
point.  As  to  the  English  authorities,  I  will  make  one  ob- 
servation, which  did  not  fall  within  the  scope  of  his  argu- 
ment. 

The  respondent  did  say  that  English  adjudications,  at 
common  law,  on  the  doctrine  of  treason  ought  not  to  be  read 
to  the  jury;  that  English  decisions  before  the  revolution  of 
1688,  under  the  statute  of  treasons,  were  deserving  of  very 
littie  attention;  and  ought  to  be  received  with  great  caution; 
and  that  such  decisions  since  that  revolution,  though  proper 
to  be  cited,  were  not  to  be  considered  as  absolute  authorities, 
but  merely  as  strong  arguments.  Into  the  legal  correctness 
of  this  opinion,  it  is  not  now  my  purpose  to  inquire.  The 
point  has  been  sufficiently  discussed.  But  I  beg  this  honor- 
able court  to  remark  that  this  opinion  of  which  the  learned 
counsel  for  Fries  now  so  loudly  complain,  was  an  opinion 
precisely  in  their  favor,  and  gave  tiiem  all  the  advantage  on 
this  subject,  that  they  expected  to  derive  from  citing  these 
English  cases.  Why  did  they  wish  to  cite  these  cases  f  It 
was,  they  tell  us,  to  convince  the  jury  of  the  very  thing  which 
the  court  thus  declared  to  them;  namely,  that  the  English 
decisions  before  the  revolution  of  1688,  were  entitled  to  little 
or  no  attention ;  and  that  even  those  since  the  revolution,  be- 
ing in  some  degree  founded  on  the  former,  ought  to  be  re- 
ceived with  caution,  and  not  to  be  considered  in  the  light  of 
absolute  and  binding  authorities.  These  were  the  points 
which  they  wished  to  establish  by  citing  those  English  ad- 
judications. And  these  were  precisely  the  points  which  the 
court  established.  The  decision  was  completely  in  their  favor ; 
and  yet  they  complain  of  it  as  a  grievous  injury.  They  com- 
plain of  it,  though  in  their  favor,  because  it  was  made  with- 
out giving  them  an  opportunity  of  speaking.  Whence  this 
causeless  discontent,  this  most  unreasonable  complaint  T    Did 
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it  proceed  from  the  disappointinent  of  a  puerile  and  little 
vanity,  which  made  them  wish  to  exhibit  their  talents  before 
the  public?  Surely  we  cannot  suspect  those  learned  gentle- 
men of  so  contemptible  a  motive.  Why  then,  I  repeat,  do 
they  complain  of  a  decision  made  in  their  favor  f  They  have 
been  compelled  by  the  force  of  truth,  to  explain  the  reason. 
The  truth  is,  as  it  appears  on  tlieir  own  testimony,  that  they 
complained,  not  because  they  thought  themselves  or  their 
client  injured  by  this  decision,  but  because  it  suited  their 
purpose  to  represent  themselves  as  injured,  their  client  as 
oppressed,  the  case  as  prejudiced,  and  the  conduct  of  the 
court  as  arbitrary  and  precipitate;  in  order  to  excite  odium 
and  resentment  against  the  court,  and  commiseration  towards 
their  client;  and  to  induce  the  President,  by  erroneous  im- 
pression thus  made  on  his  mind,  to  extend  his  mercy  to  a 
person  who  could  not  have  been  thought  a  fit  object  for  it, 
had  the  truth  been  known.  The  whole  of  this  pretended  dis- 
pleasure; all  this  affected  outcry  about  the  privileges  of 
counsel,  the  rights  of  jurors,  and  pre- judged  opinions;  was 
a  mere  pretense,  an  artful  contrivance,  to  procure  the  par- 
don of  a  criminal  twice  convicted  of  treason ;  and  to  procure 
it  by  holding  up  a  falsehood  to  the  view  of  the  President,  and 
of  the  public ;  by  calumniating  the  court,  deceiving  the  exe- 
cutive, weakening  the  confidence  of  the  people  in  the  admin- 
istration of  the  laws,  and  sacrificing  truth  and  justice  to  the 
attainment  of  a  momentary  purpose. 

The  learned  gentlemen  thought  themselves  justified  in  all 
this,  by  their  duty  to  their  client.  It  is  not  for  me  to  con- 
demn them.  I  am  not  here  to  examine  into  the  impropriety 
of  their  conduct.  But  I  may  be  permitted  to  ask  whether 
such  a  contrivance  ought  to  receive  the  countenance  of  this 
high  court?  And  whether  gentlemen  who  have  thought  it 
right  thus  to  act,  ought  not  to  be  listened  to  with  caution, 
when  they  come  here  after  their  finesse  has  completely  suc- 
ceeded, to  complain  of  injuries,  which  in  the  same  breath 
they  tell  us  are  entirely  fictitious  T  I  will  ask,  whether  this 
honorable  court  ought  not  to  discountenance  such  proceed- 
ings in  future,  by  vindicating  the  conduct  of  the  respondent, 
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in  this  particular}  Counsel,  Mr.  President,  have  duties  to 
themselves  and  to  the  public  as  well  as  to  their  clients.  They 
are  at  all  times  bound  to  respect  the  courts  of  justice  and 
themselves.  They  owe  to  their  clients  every  honorable  exer- 
tion of  their  talents  and  industry,  and  the  zealous  use  of 
every  fair  means  of  defense.  In  criminal  cases,  especially 
when  life  is  in  jeopardy,  we  expect  more  zeal,  and  are  willing 
to  allow  more  latitude.  In  favor  of  this  zeal  we  are  dis- 
posed to  excuse  some  departure  from  the  strict  line  which 
propriety  would  in  other  cases  prescribe.  But:  to  be  coun- 
tenanced, upheld  and  commended,  for  attempting  to  excite 
odium  unjustly  against  a  court ;  and  to  induce  the  President 
to  believe  that  a  prisoner  was  deprived  by  the  court  of  a  fair 
trial,  when  they  knew  the  fact  to  be  directly  otherwise;  is 
more  than  modest  man  would  ask,  or  any  man  has  a  right  to 
expect. 

But  let  it  be  admitted  for  a  moment,  Mr.  President,  that 
on  the  first  day  of  the  trial  of  Fries,  the  respondent  commit- 
ted an  error.  I  ask  if  it  was  not  atoned  for  by  his  full  and 
honorable  retraction  on  the  second?  By  the  pains  which  he 
took  to  do  away  all  the  proceedings  of  the  first  day;  to  in- 
duce the  prisoner's  counsel  to  go  on  with  the  defense;  and  to 
secure  to  him  in  the  utmost  latitude,  every  advantage  for 
making  that  defense?  One  of  the  honorable  managers  has 
told  us,  that  the  respondent's  conduct  on  the  first  day,  was 
an  unpardonable  sin.  That  repentance  if  it  came  at  all, 
came  too  late.  But  this,  sir,  is  not  the  rule  by  which  we  hope 
one  day  to  be  judged.  We  live  in  the  comforting  hope  that 
repentance,  if  sincere,  can  never  come  too  late.  We  hope  that 
by  a  short,  a  death-bed  repentance,  we  may  obtain  pardon 
for  a  life  of  errors  and  sins.  Our  holy  religion  permits  us  to 
believe  that  there  is  but  one  unpardonable  sin;  and  that  is 
hardness  of  heart,  or  refusal  to  repent.  And  shall  we  frail 
and  sinful  mortals,  mete  to  each  other  a  measure,  which  an 
all- just  and  all-powerful  Ood  does  not  mete  to  us  f  Shall  we 
refuse  to  each  other  the  effects  of  that  repentance,  by  which 
alone  we  can  ourselves  hope  for  happiness  hereafter  f  If 
for  one  error  thus  atoned  for  the  respondent  must  be  pua- 
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ished,  let  the  first  stone  be  cast  by  biniy  who  has  always  re- 
tracted and  corrected  his  errors,  as  soon  as  he  was  made  sen- 
sible that  they  had  been  committed. 

I  do  not,  Mr.  President,  with  my  learned  colleague  who 
commenced  the  defense,  disclaim  the  term  '^ repentance"  for 
my  honorable  client.  Repentance  is  a  term  which  suits  crea- 
tures so  frail  and  liable  to  error  as  men,  even  the  best  of  men. 
We  all  have  need  of  it,  and  I  trust  that  we  shaU  be  ashamed 
of  our  errors,  but  not  of  our  repentance.  I  have  often  had 
occasion  to  repent  myself.  I  fear  that  I  have  not  done  it 
often  enough.  And  however  slight  the  errors  which  the  re- 
spondent may  have  committed,  I  am  willing  in  his  behalf,  to 
rely  on  the  plea  of  repentance  and  amendment. 

But  this  amendment  we  are  told  by  the  honorable  managers 
was  a  mere  pretense;  a  cloak  beneath  which  the  respondent 
sought  to  hide  the  supposed  deformity  of  his  conduct,  when 
he  found  that  it  began  to  attract  attention.  But,  I  ask,  was 
it  a  pretense  to  entreat,  to  supplicate  the  prisoner's  counsel 
to  proceed  with  the  defense,  till  the  cup  of  humiliation  was 
drained  to  the  dregs?  Was  it  a  cloak  to  be  anxiously  solici- 
tous after  the  prisoner  was  abandoned  by  his  counsel,  to  pro- 
tect him  from  the  dangers  into  which  his  ignorance  of  the  law 
might  betray  him;  to  ui^e  his  acceptance  of  other  counsel; 
to  inform  him  carefully  of  his  right  of  challenge;  to  assist 
him  in  cross-examining  the  witnesses,  suggesting  such  ques- 
tions as  might  be  to  his  advantage,  and  guarding  him  against 
such  as  might  draw  forth  unfavorable  answers;  to  prevent 
the  witnesses  in  the  submitted  cases,  from  being  examined 
before  his  trial,  least  the  jury  might  hear  testimony  un- 
favorable to  him,  which  he  could  have  no  opportunity  of 
cross-examining  f  Was  this  the  conduct  of  a  designing  hyi>o- 
crite,  seeking  to  gloss  over  his  wicked  purposes,  by  a  fair  out- 
side of  humanity  and  justice  f  Of  an  artful  and  worthless 
oppressor,  thirsting  for  the  blood  of  an  innocent  victim?  If 
this  be  oppression,  God  grant  that  I  and  mine  may  never  be 
otherwise  oppressed! 

I  come  now,  Mr.  President,  to  the  case  of  Callender.  But 
before  I  enter  into  those  views  which  remain  to  be  taken,  of 
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the  charges  arising  out  of  that  case,  let  me  be  indulged  in 
some  preliminary  remarks  on  that  part  of  the  evidence  ad- 
duced in  their  support,  which  was  supposed  by  the  honorable 
managers  to  furnish  direct  proof  of  corrupt  intentions  on  the 
part  of  the  respondent. 

This  evidence  was  given  by  Mr.  Mason,  Mr.  Triplett  and 
Mr.  John  Heath.  As  to  the  first  gentleman,  his  testimony  re- 
lates to  a  private  and  jocular  conversation,  no  part  of  which 
he  recollects  perfectly;  and  the  most  material  part  of  which, 
the  part  that  furnishes  the  true  explanation  of  the  whole 
affair,  he  has  entirely  forgotten.  It  cannot  be  doubted  that 
this  honorable  gentleman  was  dragged  with  extreme  reluct- 
ance to  detail  at  the  bar  of  a  court  of  justice,  a  private  and 
of  course  a  confidential  conversation,  the  most  material  parts 
of  which  a  lapse  of  five  years  has  effaced  from  his:  memory. 
It  must  have  been  to  him  a  most  painful  necessity,  a  most 
cruel  violence,  which  obliged  him  to  do  an  act  that,  if  done 
voluntarily,  would  have  amounted  to  a  violation  of  that  con- 
fidence which  in  the  intercourse  of  society  men  of  honor  place 
in  each  other.  Ought  a  species  of  examination  to  be  coun- 
tenanced, which  must  place  honorable  men  in  so  painful  a 
situation,  and  subject  them  to  so  cruel  a  necessity  T  Which 
must  compel  them,  after  having  been  considered  as  com- 
panions, and  perhaps  as  friends,  to  assume  the  odious  char- 
acter of  spies,  and  to  fulfill  the  detestable  functions  of  in- 
formers? Which  must  destroy  all  the  confidence,  and  of 
course  all  the  pleasure  of  social  intercourse,  that  great  sweet- 
ener of  the  ills  of  life ;  must  spread  the  gloom  of  mistrust  over 
all  our  moments  of  hilarity  and  relaxation;  and  must  con- 
vert our  breakfast  tables,  our  parlors  and  even  our  little 
friendly  suppers,  where  the  bosom  is  wont  to  expand,  and 
the  heart  is  laid  on  the  table,  into  scenes  of  watchful  jealousy, 
of  dark  and  cautious  silence!  Ought  a  practice  to  be  tol- 
erated, which  thus  strikes  at  the  root  of  social  harmony,  pri- 
vate honor,  and  public  morality  t 

How  dangerous,  too,  is  this  species  of  testimony  to  the  in- 
terests of  truth,  and  the  safety  of  innocence!  In  this  very 
case  the  honorable  witness,  with  all  his  accuracy  of  recollec- 
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tioiiy  and  all  his  desire  to  represent  the  transaction,  in  a  light 
as  favorable  to  the  party  aocnsed  as  the  truth  would  permit, 
has  forgotten  the  most  material  part  of  the  conversation. 
That  part  in  which  he  himself  was  immediately  concerned, 
which  drew  forth  the  rest,  and  which  famishes  the  true  ex- 
planation of  the  resjpondent's  meaning.  The  part  which  he 
has  thus  forgotten,  has  been  happily  supplied  by  another  wit- 
ness, Judge  Winchester,  who  was  also  present  at  the  conver- 
sation. But  what  might  have  been  the  situation  of  the  re- 
spondent, had  Judge  Winchester's  memory  been  equally  frail 
or  had  he  died  before  this  trial  f  That  most  satisfactory  ex- 
planation which  he  has  given,  and  which  has  removed  every 
shadow  of  doubt  from  this  part  of  the  case,  would  then  have 
been  wanting;  and  the  respondent  might  have  been  con- 
victed on  a  recollection  which  would  in  that  case  have  ap- 
peared complete,  though  we  now  know  it  to  be  utterly  im- 
perfect. 

This  explanation  proves  the  whole  conversation  to  have 
been  a  mere  jest,  and  a  jest  provoked  and  drawn  out  by  Mr. 
Mason  himself.  Without  the  explanation,  it  might  have 
borne  an  improper,  though  not  a  criminal  aspect.  With  the 
explanation  it  amounts  to  nothing  more  than  an  expression 
of  the  respondent's  intention,  made  in  jest,  by  avay  of  reply 
to  a  jest  of  Mr.  Mason,  to  have  the  affair  of  the  "Prospect 
Before  Us"  investigated  when  he  should  arrive  at  Richmond 
and  to  bring  the  author  and  publisher  to  punishment.  Will 
it  be  said  that  in  this  there  is  anything  criminal,  or  even 
improper?  Is  it  not  the  duty  of  a  judge,  presiding  in  a 
court  of  criminal  jurisdiction,  to  cause  inquiry  to  be  made 
into  offenses  which  he  knows  to  have  been  committed,  and  to 
take  steps  for  bringing  the  offenders  to  justice?  Suppose 
that  instead  of  a  libel,  a  piracy  had  been  committed;  and 
that  the  respondent,  being  informed  that  the  pirates  were 
lurking  within  the  district  of  Virginia,  had  declared  that  he 
would  have  them  brought  to  trial  if  they  could  be  caught, 
and  punished  if  guilty — would  this  have  been  improper? 
And  does  the  difference  between  offenses  make  any  difference 
in  the  duties  of  a  judge  ?    Is  he  not  equally  bound  to  execute 
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all  the  laws?  If  gentlemen  say  no,  will  they  be  pleased  to 
draw  for  ns  the  proper  line  of  discrimination  between  those 
laws  which  a  judge  must  execute,  and  those  which  he  ought 
to  neglect?  Or  is  this  line  to  be  drawn  by  his  own  caprice? 
Was  not  the  sedition  act  a  law  of  the  land,  and  was  not  the 
"Prospect  Before  Us"  a  violation  of  that  act?  If  there  were 
any  circumstances  which  rendered  it  proper  to  dispense  with 
the  penalties  of  this  law,  or  to  pardon  the  offenses  committed 
against  it,  there  was  a  power  in  the  constitution  to  do  so; 
but  that  power  resided  in  the  executive  department,  and  not 
in  the  judicial;  whose  duty  it  was  to  execute  all  the  laws, 
without  respect  to  circumstances,  persons  or  cases. 

As  to  the  testimony  of  Mr.  Triplett,  I  cannot  conceive  what 
prootf  it  can  furnish  of  criminal  intention.  It  amounts  to 
this,  and  nothing  more,  that  the  respondent,  in  the  course  of 
some  very  loose  and  thoughtless  conversation,  from  which  it 
would  have  been  much  more  prudent  to  abstain,  applied 
some  harsh  epithets  to  the  "Prospect  Before  TJs,"  and  its 
reputed  author;  and  expressed  an  apprehension  that  he 
would  escape  punishment.  But  does  it  follow,  that  because 
a  judge  remarkable  for  hasty  and  strong  expression,  has  ap- 
plied some  harsh  and  angry  epithets,  to  a  person  believed  to 
be  an  atrocious  offender,  he  will  not  do  him  justice  when  he 
comes  on  trial?  It  must  also  be  remarked,  that  Mr.  Triplett 
is  manifestly  in  a  mistake,  respecting  the  last  conversation 
which  he  has  attempted  to  detail.  He  represents  the  re- 
spondent as  saying  that  the  marshal  had  returned  without 
Callender.  But  we  know  that  the  marshal  did  not  return 
without  Callender.  This  mistake  on  the  part  of  Mr.  Trip- 
lett may  induce  us  to  doubt,  whether  with  the  strongest  de- 
sire to  represent  nothing  but  the  truth,  which  .1  have  no  doubt 
that  he  felt,  he  may  not  have  viewed  the  other  circumstances 
also  in  too  strong  a  light  We  well  know  that  facts  of  this 
nature  derive  their  complexion,  almost  entirely  from  small 
circumstances  of  time,  manner  and  connection ;  and  when  we 
find  so  candid  a  witness  mistaken  in  so  material  a  circum- 
stance, we  may  fairly  conclude  fhat  he  has  omitted  on  one 
hand,  or  too  much  heightened  on  the  other,  some  of  those 
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finer  shades,  on  which  the  character  of  the  piece  always  de- 
pends. 

With  respect  to  the  fact  related  by  John  Heath,  I  have  no 
difiSculty  in  admitting  that  if  true,  it  fixes  the  stain  of  cor- 
ruption on  the  character  and  conduct  of  the  respondent  and 
ought  to  produce  his  conviction.  Jurors  in  every  case  and 
especially  in  criminal  cases,  ought  to  be  selected  without  re- 
spect to  any  circumstance,  but  their  impartiality  and  legal 
qualifications.  Of  all  criterions,  that  of  political  opinion  or 
party  connection  is  the  most  improper  to  govern,  and  ought 
the  most  carefully  to  be  avoided.  For  a  judge  to  interfere 
with  the  marshal,  and  direct  him  to  strike  off  from  a  jury* 
list  in  a  criminal  case,  all  those  persons  who  were  supposed 
to  agree  in  political  opinion  with  the  party  accused;  or  in 
other  words,  to  combine  with  the  marshal  in  packing  a  jury, 
for  the  purpose  of  insuring  the  conviction  of  the  party  ac- 
cused, would  be  an  offense  for  which  he  ought  to  be  pun- 
ished. But  this  testimony  of  John  Heath  is  deeply  shaken 
by  one  witness,  and  flatly  contradicted  by  another.  I  will 
not  inquire  into  the  character  of  John  Heath ;  which  I  have 
no  means  of  knowing  or  of  making  known.  But  I  will  say 
that  it  cannot  stand  on  higher  ground  than  that  of  David 
Mead  Randolph,  who  has  flatly  contradicted  Heath;  or  of 
William  Marshall,  who  has  gone  as  near  to  a  positive  contra- 
diction as  it  is  possible  to  go  without  making  one.  There 
must  be  a  mistake  somewhere.  But  we  cannot  believe  the 
fact  stated  by  John  Heath,  without  believing  that  David 
Mead  Randolph  has  been  guilty  of  a  direct  and  wilfuU  per- 
jury, and  that  William  Marshall  has  gone  as  near  to  it  as 
possible.  Those  gentlemen  are  known  to  all  Virginia.  The 
evidences  of  their  character  are  to  be  found  in  the  breasts  of 
every  man  in  that  state.  But  as  to  Mr.  Randolph,  there  is 
direct  evidence  in  this  cause  to  support  his  veracity.  Mr. 
Hay  has  declared  at  this  bar,  that  he  did  not  recollect  hav- 
ing used  certain  expressions  which  were  attributed  to  him, 
but  had  no  doubt  that  he  had  used  them,  after  Mr.  Randolph 
said  so.  Such  was  his  reliance  on  Mr.  Randolph's  veracity 
and  recollection  I    It  is  not  possible  to  have  stronger  testi- 
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mony  in  favor  of  a  witness.  If  stronger  could  exist,  it  would 
be  found  in  another  circumstance  which  has  appeared  in  evi- 
dence. "When  one  juror  whom  he  had  summoned  for  the  trial 
of  Callender  told  him  that  he  had  made  up  his  mind  to  con- 
vict the  traverser,  and  urged  that  circumstance  as  an  excuse, 
the  excuse  was  admitted  by  Mr.  Randolph,  and  the  juror  was 
dischai^d.  But  when  Colonel  Harvie  applied  through  the 
chief  justice,  to  be  excused  in  a  similar  situation;  and  al- 
leged as  a  reason  that  he  was  pre-determined  to  acquit  Cal- 
lender, let  the  evidence  against  him  be  what  it  might,  be- 
cause he  believed  the  sedition  law  under  which  he  was  in- 
dicted to  be  unconstitutional,  Mr.  Randolph  would  not  ex- 
cuse him.  This  fact  appears  by  the  testimony  of  the  chief- 
justice.  Can  it  be  for  a  moment  believed,  that  a  marshal 
acting  in  this  manner,  would  enter  into  a  corrupt  and  pro- 
fligate combination  with  a  judge  to  pack  a  jury  for  the  con- 
viction of  Callender;  and  would  come  to  this  bar  and  com- 
plete his  turpitude,  by  a  direct  and  wilfull  perjury  t  His 
conduct  in  office,  the  universal  respect  which  he  enjoys  in  his 
own  country,  among  men  of  all  parties  and  opinions;  his 
manner  of  giving  testimony  at  this  bar;  and  the  evidence 
which  his  political  enemies  have  here  borne  in  his  favor,  all 
preclude  the  idea. 

This  witness,  so  honorably  supi>orted  "by  the  principal  wit- 
ness on  the  part  of  the  prosecution,  so  high  in  his  character, 
so  scrupulously  delicate  in  his  conduct,  so  ready  to  discharge 
a  juror  who  had  made  up  his  mind  to  convict  the  traverser, 
while  he  refused  to  discharge  one  who  was  pre-determined 
to  acquit  him,  is  said  by  John  Heath  to  have  presented  the 
panel  of  jurors  to  the  respondent,  who  told  him  that  if  he 
had  any  "of  those  creatures  called  Democrats"  on  it,  they 
must  be  immediately  struck  off.  He  positively  declares  that 
no  such  conversation  as  that  stated  by  Heath  ever  took  place ; 
that  the  respondent  never  saw  the  panel ;  and  that  it  was  not 
completed  till  after  the  meeting  of  the  court,  when  the  re- 
spondent was  on  the  bench,  and,  therefore,,  could  not  have 
been  shown  to  him. 

In  this  positive  contradiction  of  Heath,  he  is  strongly  sup- 
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ported  by  William  Marshall;  the  irresistible  effect  of  whose 
testimony,  derived  from  the  peculiar  candor,  solemnity  and 
precision  with  which  it  was  delivered,  as  well  as  from  his 
high  character,  all  who  heard  it  have  felt  and  acknowledged. 

Heath  has  declared  that  the  incident  which  he  relates,  took 
place  at  the  lodgings  of  the  judge;  that  he  was  there  but 
once,  which  was  in  the  morning,  a  little  before  the  time  when 
the  court  usually  met;  that  he  remained  about  half  an  hour; 
and  that  no  x>er8on  was  present,  except  the  judge,  the  mar- 
shal and  himself. 

William  Marshall  declares  that  in  the  morning  he  called  on 
the  judge,  according  to  his  custom,  a  little  before  the  meeting 
of  the  court;  that  when  he  entered  the  room.  Heath  had  left 
it,  or  was  in  the  act  of  leaving  it,  and  immediately  went 
away ;  and  that  the  judge  did  not  say  one  word  in  his  hearing, 
which  it  was  possible  for  Heath  to  hear.  Thus  far  he  speaks 
positively.  He  adds  that  he  firmly  believes,  but  cannot  i)osi- 
tively  assert,  that  the  marshal,  David  Mead  Randolph,  went 
with  him  to  the  judge's  lodgings,  and  left  them  with  him; 
and  that  they  both  together  attended  the  judge  to  the  courts 
house.  His  reasons  for  this  belief  are,  that  he  has  a  strong 
impression  of  the  facts  on  his  mind,  though  not  a  perfect 
recollection;  that  it  was  his  daily  custom  to  call  on  the  judge 
in  the  morning  on  his  way  to  the  courthouse;  that  in  going 
from  his  own  house  to  the  lodgings  of  the  judge,  he  passed 
by  or  near  the  o£Sce  of  the  marshal,  who  usually  accom- 
panied him,  in  order  to  attend  the  judge  to  court ;  and  that 
he  perfectly  recollects  a  conversation  between  himself  and 
the  marshal  on  &e  way  from  the  judge's  lodgings  to  the 
courthouse  in  which  he  remarked  to  the  marshal  the  circum- 
stance of  having  seen  Heath  .with  the  judge.  This  conver- 
sation with  Mr.  Randolph,  Mr.  Marshall  perfectly  recollects, 
and  that  it  took  place  on  the  way  from  the  judge's  lodgings 
to  the  courthouse ;  and  he  very  naturally  infers  from  it,  that 
they  left  the  judge's  lodgings  at  the  same  time.  As  the  other 
circumstances  which  he  has  stated,  induced  him  to  believe 
with  equal  probability,  that  they  went  there  together. 

If  they  went  together,  then  is  Mr.  Marshall  also  in  positive 
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contradiction  with  Mr.  Heath.  The  only  way  in  which  they 
can  be  reconciled^  is  to  sappose  that  Mr.  Bandolph  went  there 
without  Mr.  Marshall^  and  had  before  that  gentleman's  ar- 
rivaly  the  conversation  which  is  related  by  Mr.  Heath.  It 
could  not  have  been  afterwards;  for  Heath  went  away  as 
Marshall  entered,  and  did  not  return.  He  has  said  that  he 
was  there  but  once ;  and  that  when  he  left  the  judge,  he  went 
immediately  on  the  Hill,  and  related  the  conversation.  That 
Randolph  and  Marshall  went  together  is  in  the  highest  de- 
gree probable,  not  only  from  Marshall's  belief  of  the  fact, 
and  the  strong  impression  of  it  remaining  on  his  mind ;  but 
also  from  the  circumstances  which  he  has  stated.  If  they 
went  together,  then  it  is  clear,  if  Marshall  tells  the  truth, 
that  Heath  left  the  room  as  they  entered  it;  that  no  con- 
versation could  have  taken  place  between  Bandolph  and  the 
judge  in  the  hearing  of  Heath,  without  being  heard  by  Mar- 
shall also;  and  that  none  in  fact  did  take  place.  Conse- 
quently it  is  manifest  that  unless  we  believe,  contrary  to  all 
probability,  and  to  the  belief  and  strong  impressions  of  Mar- 
shall himself,  that  Bandolph  went  to  the  judge's  lodgings 
before  him,  we  must  admit  that  his  testimony,  as  well  as  that 
of  Bandolph  is  in  direct  contradiction  with  the  testimony  of 
Heath. 

To  this  double  contradiction  we  must  add  the  extreme  im- 
probability of  the  fact  itself.  A  judge  having  a  design  to 
pack  a  jury  for  the  purpose  of  procuring  the  conviction  of  a 
person,  whose  supposed  offense  was  intimately  connected  with 
the  political  struggle,  in  which  the  country  was  then  so 
warmly  engaged;  about  to  execute  this  design  at  the  place 
where  the  prosecution  had  excited  the  greatest  irritation ;  sur- 
rounded on  all  sides,  and  watched  at  every  moment  by  those 
whom  he  knew  to  have  most  zealously  espoused  the  cause  of 
the  supposed  offender;  and  entering  into  a  corrupt  combina- 
tion with  the  marshal,  for  the  purpose  of  carrying  this  crim- 
inal design  into  effect;  a  judge  in  these  circumstances  and 
with  these  views,  develops  his  plans  to  a  perfect  stranger; 
whom,  if  he  had  known  anything  of  him,  he  must  have  known 
to  be  perfectly  devoted  to  the  political  friends  and  support* 


440  ^I'    AMERICAN  STATE  TRIALS. 

ers  of  the  person  accused !  Sir,  the  thing  is  impossible.  The 
judge  must  have  been  a  fool  as  well  as  a  knave  to  act  in  this 
manner.  Conspiracy,  sir,  seeks  darkness,  and  not  light.  Its 
plots  are  formed  in  secret  comers.  Its  communications  are 
wrapped  up  in  cyphers,  or  conveyed  in  cautious  whispers. 
Had  the  respondent  intended  to  hold  such  a  conversation 
with  the  marshal,  he  would  have  waited  till  Heath  was  gone, 
would  then  have  drawn  his  accomplice  into  one  of  those  dark 
hiding  places  which  conspirators  love,  and  there  would  have 
muttered  his  corrupt  orders.  If  the  words  which  Heath  re- 
lates had  been  spoken,  the  single  circumstance  that  they  were 
spoken  openly  in  his  presence  would  be  sufficient  to  prove 
that  they  were  nothing  more  than  a  foolish  jest,  devoid  alike 
of  criminal  intent  and  serious  meaning. 

It  is  indeed  possible  that  Heath  may  have  heard  the  re- 
spondent utter  some  inconsiderate  jest  about  democrats  on 
the  jury,  which  his  zeal  led  him  to  mistake  for  a  direction  to 
the  marshal  to  strike  them  off.  I  am  desirous  of  supposing 
that  something  of  this  sort  may  have  happened.  For  I  can 
see  no  other  way  of  relieving  this  man  from  the  imputation 
of  wilful  false  swearing,  which  it  would  be  most  painful  to 
see  fixed  on  any  person,  and  especially  on  one  who  has  filled 
an  honorable  station  under  the  government  of  his  country. 

Before  I  quit  the  subject  of  Heath  ^s  testimony,  let  me  be 
permitted,  Mr,  President,  to  ask  why,  if  it  was  believed,  it 
was  not  taken  a  year  ago,  when  witnesses  were  convened  from 
all  parts  of  the  continent  and  the  testimony  was  collected  on 
which  these  articles  of  imjyeachment  were  founded?  It  must 
have  been  well  known  at  that  time,  for  he  has  declared  that 
he  mentioned  the  fact  to  Hugh  Holmes,  Merewether  Jones 
and  some  others,  as  soon  as  it  happened,  and  to  a  great  many 
persons  afterwards.  Had  this  testimony  then  been  tak^i,  and 
presented  to  the  public  with  the  rest  of  the  evidence,  we  might 
have  been  prepared  to  contradict  or  explain  it.  I  will  ask, 
why  the  honorable  managers  have  not  summoned  some  of 
those  persons  to  whom  this  story  was  related  by  Heath,  and 
who  might  have  corroborated  or  refuted  his  testimony  t  Those 
persons  were  fuHy  within  their  reach.    Nay,  the  minutes  of 
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this  court  show  that  Mr.  Hugh  Holmes  has  actually  been 
sommoned.  And,  if  I  am  rightly  informed,  he  has  attended 
for  three  days  past.  Why  is  he  not  produced  t  I  will  not 
undertake  to  account  for  this  omission,  but  I  will  say,  that  if 
Heath's  testimony  was  believed,  it  ought  to  have  been  taken 
at  first,  so  as  to  give  us  an  opportunity  of  investigating  it 
fully ;  and  that  it  appears  probable  that  the  managers  would 
have  adduced  the  witnesses  who  were  certainly  in  their  reach 
to  corroborate  Heath,  did  they  not  apprehend  a  contradiction 
instead  of  a  corroboration. 

So  much  for  the  proofs  adduced,  of  a  previous  corrupt  in- 
tention in  the  respondent  to  procure  the  conviction  of  Cal- 
lender.  Weak  as  they  are  in  themselves,  and  broken  by  the 
opx>osing  testimony,  let  us  complete  their  overthrow  by  bring- 
ing against  them  the  proofis  which  the  evidence  exhibits,  of  a 
disposition  full  of  justice  and  humanity.  It  is  written  that 
**by  their  fruits  ye  shall  know  them/'  Let  us  then  look  to 
the  fruits.  Let  us  examine  the  conduct  of  the  respondent  to- 
wards Callender  throughout  the  trial  and  inquire  whether  it 
bears  the  marks  of  a  disposition  to  oppress. 

And,  first,  let  us  oppose  conversation  to  conversation.  The 
conversation  with  William  Marshall  about  the  jury,  to  those 
with  Mr.  Mason  and  Mr.  Triplett  William  Marshall  has  in- 
formed us  that  the  judge,  having  heard  the  name  of  Mr. 
Giles  mentioned  in  court,  inquired  if  that  was  the  celebrated 
Mr.  Giles,  member  of  Congress ;  that  he  afterwards  asked  the 
witness  whether  it  was  probable  that  Mr.  Giles  would  remain 
in  Richmond,  till  the  trial  of  Callender;  and  afterwards  ad- 
ded that  he  should  wish  Mr.  Giles  to  be  on  that  jury;  and 
indeed,  if  it  were  proper  for  him  to  give  any  intimation  to  the 
marshal  respecting  the  jury,  would  request  him  to  compose  it 
entirely  of  persons  who  agreed  with  Callender  in  political 
opinions.  What  is  to  be  inferred  from  this  conversation  t 
That  he  wished  to  convict  Callender?  No.  But  that  as  he 
knew  the  case  to  have  excited  strong  party  feelings,  he  wished 
the  person  accused  to  have  a  trial  which  would  silence  clamor, 
and  preclude  all  suspicion  of  improper  views ;  so  that  a  con- 
viction, should  one  take  place,  being  free  from  the  imputation 
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of  party  vengeance,  might  operate  more  strongly  as  an  ex- 
ample to  check  the  licentionsness  of  the  press.  Snrely  this 
motive  was  humane  towards  the  party  accused  and  highly 
patriotic  as  it  respected  the  public. 

When  Callender  was  taken,  the  respondent,  instead  of 
committing  him  immediately  to  prison,  as  he  might  have 
done,  there  to  wait  till  bail  should  be  offered,  manifested 
the  utmost  readiness  to  let  him  go  out  and  search  for  bail 
and  an  anxious  solicitude  that  he  should  find  it  Instead  of 
demanding  bail  in  a  large  sum,  one,  two  or  three  thousand 
dollars,  for  instance,  which  it  was  in  his  power  to  do,  he  de- 
manded only  what  Callender  himself  declared  he  could  give, 
and  bail  was  actually  taken  in  the  very  moderate  sum  of  two 
hundred  dollars. 

After  the  counsel  for  Callender  had  been  most  properly 
overruled  on  legal  grounds  in  their  attempts  to  obtain  a  con- 
tinuance; the  respondent  being  obliged  to  refuse  the  con- 
tinuance for  which  no  sufficient  ground  was  laid,  humanely 
offered  to  postpone  the  trial  for  weeks  and  months  for  the 
accommodation  of  the  traverser  and  his  counsel.  When  this 
was  refused,  he  postponed  it  from  day  to  day,  as  long  as  they 
desired,  to  give  the  witnesses  who  were  within  reach  an  op- 
portunity of  coming  in ;  and  offered  to  issue  attachments  for 
those  who  did  not  appear,  which  would  have  induced  neces- 
sarily a  further  delay. 

And,  lastly,  when  Callender  was  convicted,  and  thus  placed 
completely  within  the  power  of  the  court,  respondent  instead 
of  going  to  the  utmost  verge  of  the  law  in  the  severity  of  pun- 
ishment, fined  him  only  one-tenth  of  the  sum,  and  imprisoned 
him  for  but  little  more  than  a  third  of  the  time  which  the  law 
allowed.  The  sum  limited  by  the  law  was  two  thousand  dol- 
lars ;  and  the  fine  imposed  was  two  hundred.  The  term  of 
imprisonment  which  the  law  allowed  was  two  years ;  and  the 
time  fixed  by  the  court  was  nine  months. 

Are  these,  Mn  President,  the  fruits  of  a  disposition  op- 
pressive and  corrupt?  Again  I  say  if  this  be  oppression, 
God  grant  that  I  and  mine  may  never  be  otherwise  op- 
pressed! 
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It  is  urged  against  the  respondent  under  the  second  charge 
that  he  refused  to  let  the  indictment  be  read  to  the  jury  when 
it  was  requested  by  Callender's  counsel.    Why  did  they  wish 

# 

the  indictment  to  be  read  t  It  was,  they  tell  us,  for  the  pur- 
pose of  making  known  to  John  Basset  and  the  other  jurors, 
before  they  were  sworn,  the  nature  of  the  charges ;  and  there- 
by enabling  them  to  declare  whether  they  stood  indifferent, 
or  had  made  up  and  expressed  an  opinion  as  to  the  matter  in 
issue.  But  John  Basset  has  informed  us  that  when  the  ques- 
tion whether  he  had  formed  and  expressed  an  opinion  was 
put  to  him,  he  was  perfectly  apprised  of  the  nature  of  the 
charges,  and  knew  that  Oallender  was  indicted  under  the 
sedition  law  for  printing  and  publishing  ''The  Prospect  Be- 
fore Us.''  As  to  the  other  jurors,  it  is  in  evidence  that  be- 
fore the  question  was  propounded  to  them,  the  respondent 
explained  to  them  fully  the  subject  and  object  of  the  prose- 
cution and  the  nature  of  the  issues  which  they  were  called 
upon  to  try.  Where  then  was  the  necessity,  where  would 
have  been  the  use,  of  reading  the  indictment  t  It  could  have 
informed  John  Basset  of  that  only  which  he  knew  before; 
and  the  other  jurors  of  that  which  the  respondent  explained 
to  them,  much  better  than  they  could  have  understood  it,  by 
merely  hearing  a  long  indictment  read  in  court.  The  object 
of  the  counsel,  they  say,  and  certainly  the  only  proper  ob- 
ject was  to  inform  the  jury.  The  judge  took  a  shorter  and 
much  more  effectual  method  of  attaining  this  object.  He 
clearly  and  fully  stated  to  the  jury  the  matter  in  issue,  the 
I>oints  in  dispute,  and  the  legal  principles  which  ought  to 
govern  their  determination.  He  told  them  that  Callender 
was  indicted  for  printing  or  publishing  certain  libellous  mat- 
ter extracted  from  "The  Prospect  Before  Us;"  that  he  must 
be  proved  to  be  the  author  or  publisher  of  that  book;  that 
the  passages  stated  in  the  indictment  must  appear  to  be  con- 
tained verbatim  in  the  book,  and  to  be  false,  scandalous  and 
malicious ;  and  that  the  book  must  appear  to  have  been  pub- 
lished; with  intent  to  defame  the  president  of  the  United 
States,  and  to  bring  him  into  disrepute  and  contempt.  All 
this  he  folly  explained  to  the  jurors  before  the  question  was 
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propounded  to  them.  Will  any  one  say  that  all  this  could 
have  been  as  clearly  understood  by  the  jury  from  simply 
hearing  the  indictment  read!  And  is  a  judge  to  be  censured 
because  instead  of  consuming  the  time  of  the  court,  in  read- 
ing a  long  indictment,  he  took  a  shorter  and  more  effectual 
method  of  attaining  the  only  proper  object  that  could  be  at- 
tained by  the  reading? 

As  to  the  main  point  of  the  second  charge,  the  overruling 
of  Mr.  Basset's  supposed  objection  to  serving  on  the  jury, 
I  leave  the  legal  correctness  of  that  decision,  where  it  has 
been  placed  by  the  testimony  of  Mr.  Basset  himself,  and  by 
the  very  learned  arguments  of  my  two  colleagues,  who  took 
up  this  part  of  the  case.  But  admitting  it  for  a  moment  to 
be  incorrect,  it  is  not  impeachable,  unless  it  proceeded  from 
an  improper  motive.  And  what  evidence  of  intention  to  op- 
press, or  other  improper  motive,  does  it  furnish  t  The  re- 
spondent did  not  know,  and  had  no  means  of  knowing,  the 
political  opinions  of  Mr.  Basset.  And  if  he  had  known  them, 
they  could  have  furnished  no  reason  for  a  particular  wish  to 
retain  that  gentleman  on  the  jury.  It  would  have  been  very 
easy  to  find  another  juror  of  the  same  opinions,  who  would 
have  answered  the  purpose  equally  well.  It  is  in  evidence 
that  the  city  of  Richmond,  where  the  court  sat,  and  from 
whence  a  new  juror  must  have  been  summoned,  had  Basset's 
been  excused,  abounded  with  persons  of  the  same  politics. 
Why  then  commit  a  crime,  from  which  it  was  manifest  that 
no  advantage  could  be  derived? 

Stress  has  also  been  laid  on  the  question  propounded  to  the 
jurors  in  this  case,  *' whether  they  had  formed  and  delivered 
an  opinion  on  the  charges  in  the  indictment?'*  But  this 
question,  it  will  be  recollected,  was  the  same  which  had  been 
settled  in  the  case  of  Fries,  after  much  deliberation.  This 
appears  by  the  testimony  of  Mr.  Rawle.  If,  therefore,  it  were 
an  improper  question,  it  would  furnish  no  proof  of  improper 
intention  against  Callender;  since  it  merely  followed  a  pre- 
cedent, which  was  established  without  the  least  reference  to 
his  case ;  a  precedent,  too,  in  which  Judge  Peters  concurred. 
And  although  Judge  Peters  was,  I  presume,  included  in  the 
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general  charge  of  imbecility  of  character,  adduced  against 
the  district  judges,  by  the  honorable  manager  who  opened 
the  prosecution,  he  has  never  been  charged  with  deficiency  in 
legal  knowledge. 

It  has,  moreover,  been  proved  undeniably,  by  my  two 
learned  colleagues  who  discussed  this  charge,  that  this  ques- 
tion, as  propounded  to  the  jurors  in  the  case  of  Callender, 
was  a  great  relaxation  of  the  law  in  favor  of  the  traverser.  It 
was  therefore  an  indulgence,  instead  of  an  act  of  oppression ; 
and  adds  one  more  to  the  numerous  proofia  displayed  by  the 
respondent  in  this  case,  of  a  disposition  full  of  humanity 
and  kindness  towards  the  party  accused. 

Under  the  third  charge,  which  is  founded  on  the  rejection 
of  Col.  Taylor's  testimony,  it  has  been  contended  by  the  hon- 
orable managers,  that  the  respondent  rejected  this  testimony 
without  knowing  what  it  was.  But  this,  sir,  ia  an  utter  mis- 
take. Nb  part  of  Col.  Taylor's  testimony  was  rejected,  ex- 
cept what  related  to  the  three  questions  stated  by  the  counsel 
for  Callender.  Prom  anything  that  appears  we  cannot  con- 
clude that  any  other  testimony  which  Col.  Taylor  might  have 
been  able  to  give  would  have  been  rejected.  It  was  not  sug- 
gested that  he  could  give  any  other,  and  there  was  no  ques- 
tion about  any  other.  Into  the  legal  correctness  of  rejecting 
those  questions,  it  is  not  necessary  for  me  to  inquire.  That 
point  I  most  cheerfully  leave  to  be  decided,  on  the  very 
learned  and  conclusive  arguments  of  my  two  colleagues.  But 
I  will  request  the  indulgence  of  this  honorable  court,  while 
I  advert,  as  briefly  as  possible,  to  some  of  those  considerations 
which  show  conclusively  to  my  mind,  that  admitting  the 
decision  on  this  doubtful  and  difficult  point  of  law  to  have 
been  incorrect,  it  could  not  have  proceeded  from  improper 
intention. 

And  here  let  me  remark,  that  the  respondent  could  not 
have  been  ignorant  of  Col.  Taylor's  high  standing  and  char- 
acter in  the  state  of  Virginia,  of  the  influence  attached  to  his 
name  and  his  opinions,  or  the  resentment  which  must  in  all 
probability  be  excited,  by  any  act  of  oppression  or  impro- 
priety, whereof  he  might  in  any  degree  be  considered  as  the 


446  lyj.    AMERICAN  STATE  TRIALS. 

object  The  respondent  could  not  be  ignorant  of  the  state  of 
irritation,  which  then  existed  in  that  part  of  the  Union,  on 
the  subject  of  the  sedition  law,  nor  of  the  extreme  offense 
which  must  be  given  by  any  conduct  of  the  court,  having 
or  capable  of  receiving  the  appearance  of  oppression  under 
that  law.  He  could  not  be  ignorant  that  to  reject  Col.  Tay- 
lor's testimony,  was  extremely  capable  of  receiving  that 
appearance  and  could  hardly  fail  to  assume  it,  in  the  state 
of  personal  and  political  feeling  which  then  existed.  He  is 
admitted  on  all  hands  to  be  a  man  of  sense;  and  would  a 
man  of  sense,  without  some  strong  motive,  commit  deliber* 
ately  a  crime,  so  likely  to  blow  up  a  flame  of  resentment 
against  himself  and  those  with  whom  he  was  connected  f 

What  motive  could  the  respondent  have  for  rejecting,  im- 
properly, this  testimony  t  To  secure  the  conviction  of  Cal- 
lenderf  No;  for  he  was  equally  sure  of  that  without  the 
rejection.  Col.  Taylor's  testimony  applied  to  but  one 
charge,  and  there  were  nineteen  others  undefended.  If 
then  he  rejected  this  testimony,  knowing  it  to  be  inroi>er, 
he  committed,  without  motive  or  object,  the  crime  the  most 
likely  to  heap  odium  on  himself  and  to  bring  disgrace  and 
ruin  on  the  party  with  which  he  was  connected. 

Had  he  been  actuated  by  a  criminal  intention  to  oppress 
Callender,  it  is  far  more  probable  that  he  would  have  re- 
ceived this  testimony,  believing  it  to  be  improper,  than 
that  he  would  have  rejected  it  believing  it  to  be  proper. 
A  judge  capable  of  acting  deliberately,  under  the  influence 
of  such  a  design,  must  be  as  regardless  of  the  laws  as  of 
his  oath.  His  considering  the  testimony  as  illegal,  would 
not  prevent  him  from  receiving  it,  if  receiving  it  could  sub- 
serve his  purpose  better  than  in  its  rejection.  In  this  case 
it  would  have  served  his  purpose  better.  To  reject  gave 
him  no  additional  hold  on  Callender;  who  was  placed  com- 
pletely in  his  power  by  the  nineteen  undefended  charges; 
but  to  receive  it  would  throw  a  cloak  of  fairness  and  hu- 
manity over  his  conduct,  under  cover  of  which  he  might 
more  safely  and  more  fully  glut  his  vengeance.  The  more 
he  had  saved  appearances  in  this  resi>ect,  the  more  safely 
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might  he  have  indulged  his  vindictiye  temi>er  afterwards. 

But  it  is  clearly  proved  by  his  requesting  the  district  at- 
torney to  consent  to  this  evidence^  that  he  was  actuated 
not  by  a  wish  to  exclude  it,  but  by  a  conscientious  belief 
that  it  was  illegal  and  inadmissible.  This  request  may  per- 
haps be  represented,  and  I  think  already  has  been  as  a  mere 
cloak;  as  an  artful  subterfuge  to  escape  from  the  indigna- 
tion which  he  saw  rising.  But  how  does  this  agree  with 
the  character  of  open  and  high-handed  violence,  which  the 
honorable  gentlemen  attribute  to  the  respondent?  How 
does  it  agree  with  that  incautious  openness  in  his  conversa- 
tion, that  indiscreet  promptness  in  his  conduct,  almost 
amounting  to  precipitation,  which  appear  throughout  to 
enter  essentially  into  this  character?  And  had  he  been 
thus  artificial,  thus  capable  of  throwing  a  hyi>ocritical 
cloak  of  candor  over  his  wickedness,  must  he  not  have  i>er- 
ceived  that  his  true  policy  consisted  in  receiving  the  testi- 
mony, without  regard  to  its  illegality? 

If  there  could  remain  any  doubt,  as  to  the  correctness  of 
his  motives  in  rejecting  this  testimony,  it  would  be  re- 
moved by  his  offer  to  submit  the  question  to  the  judges  of 
the  Supreme  Court,  and  to  respite  the  sentence  till  their 
opinion  could  be  known:  the  traverser,  in  the  mean  time 
remaining  at  large  on  bail.  It  is  distinctly  stated  by  Mr. 
Robertson  and  Mr.  William  Marshall,  that  this  offer  was 
made  in  reference  to  the  decision  of  this  point.  We  have 
had,  indeed,  some  caviling  about  bills  of  exception  in  crim- 
inal cases.  Perhaps  the  judge  may  have  expressed  himself 
inaccurately.  He  may  have  spoken  of  a  bill  of  exceptions 
instead  of  a  case  stated;  or  he  may  have  been  misunder- 
stood by  the  witnesses  in  this  particular.  But  it  is  unques- 
tionably proved,  that  in  substance  he  offered  to  submit  the 
question,  whether  this  testimony  was  properly  rejected  or 
not,  to  the  revision  of  all  the  judges  of  the  Supreme  Court ; 
to  let  the  sentence  await  the  result  of  their  deliberations; 
and  to  grant  a  new  trial  if  they  should  think  the  decision 
erroneous.  It  is  well  known  to  every  lawyer  that  although 
no  writ  of  error  or  bill  of  exception  lies  in  criminal  cases, 
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yet  it  is  the  usual  practice  in  England  as  well  as  in  Amer- 
ica, when  any  new  and  difficult  point  arises  in  a  criminal 
trial,  to  state  it  for  the  consideration  of  a  superior  court, 
and  to  respite  the  judgment  till  the  decision  of  that  court 
can  be  had.  The  point,  in  such  cases,  is  regularly  argued 
by  counsel  before  the  superior  court ;  to  whose  decision  the 
judgment  of  the  inferior  court  is  made  to  conform.  It  is 
also  known  that  a  new  trial  may  be  granted  in  a  criminal 
case,  where  there  is  a  conviction,  though  not  where  there 
is  an  acquittal.  What  the  respondent  offered  in  this  case, 
might  therefore  have  been  done,  and  he  went  further.  He 
offered  to  assist  Callender's  counsel  in  doing  it.  He  offered 
to  them  the  assistance  of  his  legal  knowledge  and  experi- 
ence, in  framing  the  case  to  be  stated  on  the  record,  for  the 
consideration  of  the  Supreme  Court.  This  appears  from 
the  testimony  of  William  Marshall.  It  is  not  for  me  to  de- 
cide or  to  enquire,  why  those  officers  and  all  the  others 
made  by  the  respondent  in  this  trial  of  Callender,  were  con- 
temptuously rejected  by  his  counsel.  It  is  enough  for  me 
that  the  offers  were  made  and  that  the  conduct  of  my  hon- 
orable client  in  making  them,  taken  in  connection  with  the 
other  circumstances  which  have  been  noticed,  proves  be- 
yond all  possibility  of  doubt,  that  however  erroneous  in  point 
of  law  his  rejection  of  Colonel  Taylor's  testimony  may  have 
been,  it  proceeded  from  his  honest  judgment  and  not  from 
a  corrupt  intention  to  oppress. 

I  come  now,  Mr.  President,  to  notice  some  of  the  charges 
embraced  by  the  fourth  article:  and  first  the  refusal  to 
continue  the  case  of  Callender  till  the  next  term.  To  prove 
the  correctness  of  this  refusal  in  point  of  law,  I  desire  no 
better  authority  than  that  produced  by  the  honorable  man- 
agers themselves  from  6  Bacon's  abridgment,  new  edition, 
page  652.  It  is  there  laid  down  on  the  authority  of  Tidds 
practice  500,  3  Burrows  1514,  and  1  Black.  Rep.  436,  that 
''where  there  is  no  cause  of  suspicion,  the  affidavit  to  put 
off  the  trial  on  account  of  the  absence  of  a  material  wit- 
ness, is  sufficient  in  the  common  form:  namely,  that  the 
person  absent  is  a  material  witness,  without  whose  test!- 
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mony  the  defendant  cannot  safely  proceed  to  trial;  that  lie 
has  endeavored  without  effect  to  get  him  subpoenaed,  but 
that  he  is  in  hoi>es  of  procuring  his  future  attendance.  But 
if  there  be  any  cause  of  suspicion,  the  court  should  be  sat- 
isfied from  circumstances;  first,  that  the  i>erson  absent  is 
a  material  witness ;  secondly,  that  the  person  applying  has 
not  been  guilty  of  any  laches,  and  thirdly,  that  he  is  in  rea- 
sonable expectation  of  being  able  to  procure  his  attend- 
ance at  some  future  time."  Here  it  appears  that  even 
where  there  is  no  cause  of  suspicion,  that  is  no  cause  of 
suspecting,  that  the  application  for  a  continuance  is  made 
merely  for  the  purpose  of  delay,  still  the  affidavit  must 
state,  that  the  party  applying  for  the  continuance,  "is  in 
hopes  of  procuring  the  future  attendance  of  the  witness.** 
The  affidavit  in  -Gallender's  case  will  be  found  to  contain  no 
such  statement  and  is,  therefore,  clearly  insufficient,  even 
had  the  case  been  free  from  suspicion  of  affected  delay. 
But  is  it  possible  for  any  man  to  say,  that  it  was  free  from 
such  suspicion,  after  having  heard  the  testimony  delivered 
at  this  barf  Has  not  the  leading  counsel  for  Callender, 
who  filed  this  affidavit,  and  made  the  motion  for  a  continu- 
ance, impliedly  acknowledged  that  his  sole  object  was  de- 
lay? Has  he  not  acknowledged  that  he  knew  Callender  to 
be  incapable  of  defense,  on  any  other  ground  than  the  un- 
constitutionality of  the  sedition  law;  and  consequently 
that  he  knew  the  absent  witnesses  to  be  unnecessary,  and 
was  as  well  prepared  for  trial  without  them  as  he  could  be 
with  them;  since  nothing  that  they  could  prove  could  have 
any  effect  on  that  question  f  Has  he  not  expressly  declared 
that  one  great  object  which  he  had  in  wishing  for  the  con- 
tinuance, was  to  get  the  trial  before  a  different  judge? 
When  this  is  admitted  by  the  learned  gentleman  himself 
to  have  been  the  truth,  was  it  very  unnatural  that  the  re- 
spondent should  suspect  itt  If  he  had  ground  for  suspect- 
ing it,  of  which  he  was  to  judge,  the  authority  informs  us 
that  there  ought  to  have  been  circumstances  stated  by  the 
affidavit,  sufficient  to  satisfy  him,  that  ihe  absent  witnesses 
were  material,  and  that  the  parly  applying  was  in  teasonable 
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expectation  of  being  able  to  procure  their  attendance  at 
some  other  time.  No  sach  expectation  is  stated  in  the  affi- 
davit, which  was  clearly  insufficient  on  that  ground;  and  a 
comparison  of  it  with  the  indictment  plainly  shows  that  the 
absent  witnesses  were  not  material. 

« 

The  learned  managers  are  therefore  entitled  to  our  thanks 
for  furnishing  us  with  an  authority  which  conclusively  es- 
tablished our  case. 

But  admitting  the  respondent  to  have  decided  incorrectly 
in  refusing  the  continuance,  where  is  the  evidence  of  im- 
proper intention  t  If  it  was  an  honest  error  in  judgment,  he 
is  free  from  blame.  And  how  can  we  doubt  the  uprightness 
of  his  intentions  when  we  recollect  that  although  he  con- 
sidered himself  unauthorized  to  grant  a  continuance  till  the 
next  term,  because  it  was  not  a  matter  of  mere  discretion, 
and  no  legal  ground  for  it  was  in  his  opinion  shown,  he  yet 
offered  a  postponement  for  six  weeks,  which  it  was  in  his 
power  to  grant  without  legal  cause  f  This  offer  to  postpone 
for  six  weeks,  which  throws  so  strong  a  light  of  upright  in- 
tention and  humane  indulgence,  on  the  whole  conduct  of  the 
respondent,  has  been  forgotten  by  Mr.  Hay;  but  fortunately 
for  us,  it  is  distinctly  remembered  by  three  or  four  most  re- 
spectable witnesses ;  and  especially  by  Mr.  Edmond  Lee  and 
Mr.  William  Marshall  There  can  be  no  doubt  of  the  fact 
It  is  even  manifest  that  three  or  four  months  would  have 
been  allowed,  had  they  been  asked  for.  To  give  six  weeks 
would  have  made  it  necessary  for  the  jndge  to  return  home, 
in  order  to  hold  the  court  in  Delaware ;  and  when  he  had  re- 
turned, it  would  have  been  more  agreeable  and  convenient 
to  remain  for  some  time  at  home,  than  to  hurry  immediately 
back  to  Richmond,  in  order  to  hold  the  court  at  the  end  of 
six  weeks.  How  is  this  humane  and  accommodating  offer 
to  postpone,  at  &  peaf  inconvenience  to  himself,  to  be  re- 
conciled with  a  Corrupt  disposition  to  oppress  Callendert 
And  why  should  the  l^spondent  refuse  fo  continue  the  case 
till  the  next  term,  which  would  have  exposed  him  to  no  in- 
convenience or  trouble,  and  yet  offer  to  postpone  it  for  six 
weeks  at  the  expense  oC  $  ngw  jonrney  to  Bichmondt    B 
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could  have  been  for  no  other  reason  than  a  belief  that  he 
was  obliged  by  the  law  to  refuse  the  continuance^  and  a  de- 
sire to  indulge  the  traverser  and  his  counsel  as  far  as  the 
rules  of  law  would  permit. 

Here  again^  I  forbear  to  inquire  into  the  motives  of  Cal- 
lender's  counsel  for  refusing  this  indulgence,  by  which  they 
would  have  completely  obtained  all  the  legal  and  proper  ob- 
jects of  a  continuance.  With  their  motives  we  have  nothing 
to  do.  It  is  into  the  motives  of  the  judge  alone  that  we  are 
bound  to  inquire ;  and  of  the  purity  of  them  this  oifer  so  in- 
dulgent and  humane,  and  so  unaccountably  rejected,  leaves 
no  doubt. 

As  to  the  rule,  unusual  and  contemptuous  expressions, 
which  are  charged  under  the  fourth  article,  and  have  been 
detailed  by  one  of  the  witnesses  for  the  prosecution,  it  is 
material  to  remark  how  different  an  impression  these  expres- 
sions made  on  different  persons,  according  to  the  various 
states  of  mind  in  which  they  were  heard.  Mr.  Hay  was  so 
highly  irritated  as  to  construe  a  bow  into  an  affront.  There 
had  been  much  mirth  at  his  expense,  in  which,  Col.  Taylor 
tells  us,  he  did  not  at  all  partake;  and  he  thought  those  ex- 
pressions rude  and  contemptuous.  To  Col.  Taylor,  who, 
though  perhaps  not  inclined  to  view  the  respondent's  con- 
duct with  very  favorable  eyes,  had  not  the  same  causes  of 
irritation  with  Mr.  Hay,  and  was  far  more  cool,  they  ap- 
peared in  the  less  exceptionable  light  of  "imperative,  sarcas- 
tic and  witty.''  Mr.  Gooch  may  be  considered  perhaps  as 
favorably  inclined  towards  the  respondent,  but  has  shown 
no  disposition  to  extenuate  his  conduct,  and  he  regarded 
these  expressions,  as  mere  efforts  on  the  part  of  the  respond- 
ent, to  show  his  wit.  Wit,  I  allow,  has  nothing  to  do  on  the 
bench.  If  a  judge  should  happen  to  possess  it,  attempts  to 
display  it  in  the  discharge  of  his  official  duties,  would  per- 
haps be  unbecoming  or  even  improper;  but  certainly  not 
criminal.  To  Mr.  Bassett,  who  appears  to  be  of  a  warmer 
temperament,  and  whose  feelings  seem  to  lean  towards  the 
respondent,  those  expressions  appeared  to  be  firm  without 
being  imperative,  and  facetious  but  not  sarcastic.     And  is 
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criminality  to  be  inferred  from  acts,  which  thus  receive  their 
hue,  not  from  anything  in  themselves  perceptible  to  this 
honorable  court,  but  from  the  characters,  the  feelings  and 
modes  of  thinking  of  those  who  relate  to  themt  If  so,  then 
innocence  and  guilt  must  depend  not  on  the  conduct  of  the 
accused,  but  on  the  temper  and  discerment  of  the  witnesses. 
The  chief  justice  of  the  United  States,  who  was  present  dur- 
ing all  those  transactions,  saw  nothing  improper  or  unusual 
in  the  conduct  of  Judge  Chase.  These  expressions,  which 
so  forcibly  struck  the  heated  and  angry  mind  of  Mr.  Hay, 
conveyed  no  idea  of  impropriety  to  the  mind  of  the  chief 
justice*;  a  gentleman  as  remarkable  for  the  delicacy  of  his 
manners,  as  for  quick  discernment  and  fond  understanding. 
Mr.  Edmund  Randolph  was  in  court  during  a  great  part  of 
Callender's  trial,  and  he  perceived  in  the  conduct  of  the 
court,  nothing  rude,  unusual  or  indicative  of  a  disposition  to 
oppress.  I  appeal  to  all  who  have  the  pleasure  of  knowing 
that  gentleman,  whether  such  conduct  could  have  taken 
place,  without  arresting  his  attention.  So  remarkable  him- 
self for  urbanity  of  manners  and  correctness  of  personal  de- 
portment, he  must  have  been  shocked  by  so  glaring  a  de- 
parture from  them,  in  a  judge,  seated  on  the  bench.  That 
lively  and  instinctive  sense  of  propriety,  which  forms  the 
basis  of  refined  good  breeding,  would  have  made  him  feel- 
ingly alive  to  such  a  departure,  in  such  a  place,  from  that 
line  of  conduct  which  decorum  no  less  than  duty  prescribes 
to  a  judge.  On  those  finely  attuned  nerves,  which  render 
him  the  delight  of  every  social  circle  where  he  appears,  ex- 
pressions, rude  and  contemptuous  would  have  granted  most 
harshly,  and  would  have  made  an  impression  not  to  be  for- 
gotten. Yet  Mr.  Randolph  remembers  no  such  expressions. 
And  we  find  no  less  difference  between  the  different  wit- 
nesses, respecting  the  specific  terms  of  these  expressions,  than 
respecting  their  general  character.  Of  this  one  instance  may 
suffice.  Mr.  Hay  has  stated  that  the  respondent  interrupted 
Mr.  Wirt,  and  rudely  and  peremptorily  ordered  him  to  sit 
down.  The  expressions  which  this  witness  attributes  to  the 
respondent,  on  this  occasion  are  ,^^sit  down,  sir;''  than  which' 
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fbe  langaage  fnmiBhes  none  more  haish  or  indecorous.  But 
from  the  testimony  of  Mr.  Bobertson,  a  distinterested  spec- 
tator,  who  took  down  in  shorthand  all  that  passed  at  the 
trial,  it  appears  that  the  expressions  addressed  to  Mr.  Wirt 
were,  ''please  sir  to  be  seated.''  And  Mr.  €k>ochy  who  at- 
tended the  trial  for  the  express  purpose  of  observing  all  that 
passed,  states  that  the  respondent,  being  about  to  deliver  an 
opinion  while  Mr.  Wirt  was  up,  said  to  that  gentleman, 
''please  sir  to  take  your  seat."  Thus  it  is  that  passion  dis- 
torts every  object  to  the  view,  magnifies  mole  hills  into 
mountains,  and  converts  the  most  complaisant  phrases  into 
"rude,  unusual  and  contemptuous  expressions!"  To .  the 
heated  imagination  of  Mr.  Hay,  the  expressions  which  he 
has  detailed  no  doubt  appeared  in  that  light;  but  this  hon- 
orable court  will  be  guided,  not  by  the  exaggerated  and  dis- 
torted views  presented  to  his  irritated  mind,  but  by  the  tes- 
timony of  those  calm  and  dispassionate  spectators,  who  were 
able  to  view  the  subject  through  an  unclouded  medium. 

Let  me  now,  Mr.  President,  be  indulged  in  one  or  two  re- 
marks, respecting  the  interruptions  of  counsel,  which  form 
one  of  the  charges  under  this  article.  Mr.  William  Marshall 
has  told  us  that  he  remembers  a  case,  in  which  counsel  were 
more  frequently  interrupted  by  Judge  Iredell,  than  they 
were  on  this  occasion  by  the  respondent.  We  all  know  the 
character  of  that  eminent  and  excellent  judge,  whose  just 
eulogium  the  honorable  managers  have  pronounced  at  this 
bar,  and  whose  example  they  have  set  up  as  a  standard, 
whereby  to  measure  the  conduct  of  the  respondent.  Will 
fhey  not  in  this  instance  consent  to  be  judged  by  their  own 
rule?  Will  they  still  insist  on  condemning  the  respondent, 
that  which  has  been  practiced  to  a  greater  extent  by  Judge 
Iredell  f 

But  we  know  the  cause  which  produced  the  greater  part 
of  these  interruptions,  and  which  rendered  them  proper  and 
necessary.  Mr.  Bassett  has  informed  us  that  Callender's 
counsel  appeared  to  rest  their  case,  wholly,  on  the  unconsti- 
tutionality of  the  sedition  law;  that  they  wished  to  argue 
this  point  before  the  jury,  and  had  flattered  themselves  with 


454  ^/.    AMERICAN  STATE  TRIALS. 

the  hope  of  success;  that  after  the  court  had  formally  de- 
clared this  attempt  to  be  improper,  and  that  the  jury  could 
not  take  cognizance  of  the  question,  they  continually  re- 
newed the  attempt,  and  as  often  as  they  did  so  were  stopped 
by  the  court.  This  statement  is  supported  by  Mr.  Gooch  and 
Colonel  Gamble.  And  will  any  man  say  that  under  such 
circumstances,  it  was  not  proper  to  interrupt  the  counsel  f 
Will  any  man  say,  that  counsel  ought  to  be  suffered  to  fly  in 
the  face  of  the  court's  authority,  and  to  set  at  naught  its 
orders  and  decision  t 

These  interruptions,  moreover,  as  the  chief  justice  has  in- 
formed us,  were  made  in  the  ordinary  manner  of  the  judge, 
and  were  not  more  frequent,  than  was  usual  with  him  in  civil 
cases.  Therefore  they  afford  no  proof  of  an  oppressive  dis- 
position towards  Callender,  or  of  an  improper  disposition 
towards  any  person.  They  afford  proofs  of  that  promptness, 
sometimes  bordering  on  precipitation,  which  is  well  known 
to  make  part  of  his  character.  It  is  in  proof,  by  the  testi- 
mony of  Mr.  Pursiance,  who  has  long  practiced  in  courts 
where  the  respondent  presided,  that  he  is  much  in  the  habit 
of  interrupting  counsel,  even  those  to  whom  he  is  known  to 
be  most  strongly  attached;  that  in  his  interruptions  there  is 
no  discrimination,  between  his  friends  and  those  who  are  not 
so;  and  that  if  counsel  when  thus  interrupted  keep  their 
temper,  and  coolly  and  respectfully  insist  on  their  right  to 
be  heard,  they  never  fail  to  obtain  a  hearing,  and  frequently 
succeed  in  removing  impressions,  which  the  judge  had  too 
hastily  taken  up  against  their  cause.  If  here  be  weakness, 
there  is  magnanimity  which  attones  for  it.  And  if  in  this 
case  Mr.  Hay,  instead  of  contemptuously  leaving  the  court, 
when  he  thought  himself  improperly  interrupted,  had  main- 
tained his  ground  with  firmness,  but  with  that  respectful 
manner  also  which  was  due  to  the  age  and  station  of  the 
judge,  and  which  would  have  been  highly  becoming  in  him- 
self, there  is  no  doubt  that  he  would  have  obtained  as  full  a 
hearing  as  he  could  have  desired. 

On  the  ** indecent  solicitude''  charged  by  this  article  to 
have  been  manifested  by  the  respondent  for  the  conviction  of 
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Callender,  I  will  remark,  that  if  its  existence  had  been 
proved,  still  it  broke  out  into  no  overt  act  of  oppression  or 
injustice,  and  therefore  is  not  the  object  of  punishment,  or 
of  judicial  cognizance.  Intentions,  unless  aecon^>anied  by 
acts,  solicitudes  and  wishes,  unless  carried  into  effect,  are 
offenses  unknown  to  our  criminal  code,  and  inconsistent  with 
the  principles  of  our  constitution. 

The  fifth  and  sixth  charges,  relative  to  the  operation  of 
the  Virgina  laws  on  the  case  of  Callender,  and  their  supposed 
violation  by  the  respondent,  have  been  so  ably  and  clearly 
refuted,  by  my  two  learned  colleagues  who  immediately  pre- 
ceded me,  that  nothing  remains  to  be  said  on  those  points.  I 
will  merely  remark,  that  had  an  error  been  committed,  in 
awarding  a  capias  against  Callender  on  the  presentment,  and 
making  it  returnable  to  the  court  then  sitting,  it  would  have 
been  the  error  of  the  district  attorney  and  the  clerk,  for 
which  the  respondent  could  have  been  in  no  manner  answer- 
able. It  is  in  evidence  by  the  testimony  of  the  clerk  himself, 
Mr.  William  Marshall,  that  when  the  presentment  against 
Callender  was  returned  into  court,  the  respondent,  then  sit- 
ting alone,  asked  Mr.  Nelson,  the  district  attorney,  what  was 
the  proper  process  in  such  a  case;  who  answered,  a  capias; 
and  that  the  capias  which  actually  issued,  was  immediately 
drawn  up  at  the  bar  by  the  clerk,  was  inspected  by  Mr.  Nel- 
son, and  was  then  ordered  by  the  judge.  In  a  case  of  this 
nature,  relating  to  the  local  laws  and  practice  of  the  state, 
the  respondent,  being  then  unassisted  by  the  district  judge, 
could  apply  to  no  better  guide  than  the  clerk  and  the  district 
attorney,  both  at  that  time  practitioners  in  the  state  courts; 
and  had  they  led  him  into  an  error,  which  they  certainly 
did  not,  it  would  be  the  height  of  absurdity  as  well  as  of  in- 
justice, to  impute  it  to  him  as  an  offense. 

I  have  now,  Mr.  President,  concluded  my  remarks  on  those 
charges,  which  arise  out  of  the  trial  of  Callender. 

Mr,  Bandolph,  With  the  consent  of  the  respondent's  comisel  I 
wish  to  examine  Mr.  Hugh  Holmes,  a  witness  who  has  been  sum« 
moned  and  in  attendance,  to  corroborate  the  testimony  of  Mr.  Heath« 

Mr.  Harper  gave  his  consent,  but  a  Senatob  objected  on  the  ground 
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ihat  after  the  evidenoe  was  closed  and  the  arguments  commeneed, 
no  new  testimony  could  regularly  be  received;  not  even  by  consent. 
The  question  being  taken,  there  appeared  a  majority  for  receiving 
the  testimony. 


Bugh  Holmes.  Was  in  Rich- 
mond in  May,  1800,  while  the 
circuit  court  was  sitting.  Dur- 
ing that  time  Mr.  Heath  in- 
formed me  that  he  had  gone  to 
Judge  Chase's  chambers  on  bus- 
iness and  while  there  Mr.  Ran- 
dolph, the  marshal,  came  in  with 
a  paper  in  his  hand  and  that 
Judge  Chase  asked  him  what  it 
contained — ^that  the  reply  was 
that  it  was  the  panel  of  the  jury 
to  try  Callender.  Judge  Chase 
asked  him  whether  there  was  a 
certain  description  of  people  on 
it  and  if  there  were,  to  strike 
them  off* 

This  conversation  was  re- 
lated to  me  during  this  time. 
The  impression  on  my  mind  it 
must  have  been,  if  related  in 
May,  because  I  am  certain  I  left 


Richmond  on  the  Sunday  after 
the  commencement  of  the  circuit 
court.  It  might  have  been  told 
me  the  September  following 
when  I  attended  the  chancery 
court  where  Mr.  Heath,  Judge 
Brooke,  General  Minor  and  my- 
self practiced;  think  Judge 
Brooke  and  Oeneral  Minor  were 
present  when  Mr.  Heath  related 
the  conversation;  *was  not  pres- 
ent at  the  trial  of  Callender. 

I  left  Richmond  on  a  Sunday 
and  Callender  was  tried  on  the 
Tuesday  week  following. 

Mr.  Harper.  Do  you  recollect 
on  what  day  Mr.  Heath  related 
this  conversation  to  youf  I  do 
not.  What  time  of  tbe  day  was 
itf  My  impressions  are  tiiiat  it 
was  in  the  evening. 


Mr.  Harper,  This  testimony  of  Mr.  Holmes,  Mr.  Prod- 
dent,  completes  the  overthrow  of  John  Heath,  whom  it  was 
adduced  to  support.  It  adds  the  last  clench  to  the  nail,  by 
which  his  testimony  is  fixed  on  high.  This  honorable  court 
will  recollect  that  John  Heath  declared,  that  as  soon  as  the 
conversation  between  Judge  Chase  and  the  marshal,  about 
striking  those  "creatures  called  democrats*'  from  the  jury 
summoned  to  try  Callender  took  place,  which  was  in  the 
morning  before  the  court  met,  he  went  immediately  on  the 
hill,  and  related  that  conversation  to  Hugh  Holmes.  This, 
consequently,  must  have  happened  before  Mr.  Holmes  left 
Richmond.  He  tells  us  that  he  left  Richmond  on  Sunday 
which  was  the  25th  of  May.  We  know  from  the  record  evi- 
dence in  the  cause,  as  well  as  from  the  testimony  of  Mr.  Wil- 
liam Marshall  and  some  other  witnesses,  that  Callender  was 
pot  brought  to  Bichmond  untfl  the  27th  of  May.    And  it  is 
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well  known  that  by  the  practice  of  Virginia,  a  jury  is  never 
sommoned  to  try  an  offender,  till  he  is  before  the  court,  and 
puts  himself  upon  trial.  Gonsequentlyy  at  the  time  when 
John  Heath  informed  Mr.  Holmes  that  he  had  seen  the  mar- 
shal present  to  the  respondent,  the  panel  of  jurors  summoned 
for  the  trial  of  Callender,  and  had  heard  the  respondent  tell 
the  marshal  to  strike  off  all  the  '^creatures  called  democrats," 
it  is  perfectly  certain  that  no  jury  had  been  summoned; 
that  the  marshal  had  not  taken  Callender;  that  it  was  per- 
fectly uncertain  whether  he  would  be  taken;  and  that  no 
such  circumstance  as  Heath  related  to  Mr.  Holmes  could 
possibly  have  taken  place.  For  this  flat  contradiction  of  their 
witness,  we  are  indebted  to  the  honorable  managers,  and  we 
tender  them  our  thanks.  They  haye  furnished  us,  by  the 
testimony  of  the  same  respectable  witness,  with  another  con- 
tradiction of  minor  imx>ortance,  but  not  undeserving  of  no- 
tice. Heath  says  that  he  made  this  communication  to  Mr. 
Holmes  in  the  morning.  Mr.  Holmes  states,  as  his  strong 
belief,  that  it  was  made  in  the  evening.  So  much  for  the 
testimony  of  Mr.  John  Heath ;  which  I  leave,  without  further 
remark,  where  it  has  been  placed  by  Mr.  David  Mead  Ran- 
dolph, Mr.  William  Marshall  and  Mr.  Holmes;  and  pro- 
ceed to  consider  the  transactions  at  Newcastle  in  Delaware, 
which  forms  the  matter  of  the  seventh  charge. 

And  here  three  questions  present  themselves  for  examina- 
tion. What  was  the  respondent's  conduct  on  that  occasion t 
How  far  was  that  conduct  comf ormable  to  duty  and  pro- 
priety t  What  were  the  motives  from  which  it  proceeded? 
On  all  the  previous  articles,  the  same  division  of  the  matter 
presented  itself  to  the  mind;  but  the  two  first  grounds  were 
fully  occupied  by  my  learned  colleagues.  What  remained 
for  me  belonged  almost  entirely  to  the  third  division.  Here, 
and  on  the  eighth  charge,  being  deprived  of  their  able  as- 
sistance, it  is  incumbent  on  me  to  consider  the  subject,  under 
each  of  these  three  points  of  view. 

As  to  the  conduct  of  the  respondent,  he  admits  in  sub- 
stance that  he  did,  on  the  first  day  of  the  court,  decline  to 
discharge  the  grand  jury  on  their  request;  did  state  to  them 
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some  information  which  he  had  receivedy  respecting  a  sedi- 
tions printer  in  the  town  of  Wilmington,  who  was  said  to  be 
in  the  habit  of  violating  the  act  of  Congress  called  the  sedi- 
tion law;  and  did  inform  them  that  it  was  their  duty  to  in- 
quire into  that  affair.  He  also  admits  that  he  requested  the 
district  attorney  to  assist  them  with  his  advice,  in  making 
this  inquiiy.  But  he  denies  that  he  did  utter  those  expres- 
sions, relative  to  a  seditious  temper  in  the  State  of  Delaware 
or  any  part  of  it,  with  which  he  is  charged. 

That  he  uttered  those  expressions  is  sworn  by  Mr.  Gteorge 
Bead,  the  district  attorney  of  Delaware,  and  Mr.  Lee,  one  of 
the  grand  jurors.  Four  witnesses  on  the  contrary,  equally 
respectable  and  equally  intelligent  with  Mr.  Bead  and  Mr. 
Lee,  have  deposed  that  they  were  present,  that  they  attended 
particularly  to  what  passed,  and  that  they  heard  no  such  ex- 
pressions. First  Judge  Bedford,  who  sat  by  the  side  of  the 
respondent  at  that  time,  who  must  have  heard  all  that  was 
said,  and  who  appears  to  have  remarked  particularly  what 
the  respondent  said,  on  the  subject  of  seditious  publications ; 
for  he  afterwards  told  him,  that  he  had  used  expressions 
which  would  give  offense.  Yet  Judge  Bedford  did  not  hear 
any  such  expressions  as  are  stated  by  Mr.  Beed  and  Mr.  Lee. 
Next  Mr.  Vandyke,  the  attorney  general  of  the  State  of 
Delaware;  a  gentleman  of  high  character,  whose  manner  of 
delivering  his  testimony,  proves  him  to  be  very  capable  of 
accurate  observation.  He  attended  in  court  at  this  time,  and 
was  attentive  to  the  proceedings ;  but  he  heard  nothing  of 
thse  remarkable  expressions.  Then  Mr.  Hamilton,  who  at^ 
tended  the  court  as  an  assistant  to  his  father,  the  marshal, 
sat  near  the  judges,  listened  to  the  conversations  between  the 
respondent  and  the  jury,  but  heard  nothing  of  these  re- 
markable expressions.  And  fourthly,  Mr.  Hall,  who  was  in 
court  during  the  whole  time,  paid  particular  attention  to 
what  passed,  but  heard  nothing  of  this  seditious  temper  in 
the  State  of  Delaware,  and  particularly  in  the  county  of 
Newcastle,  and  more  especially  in  the  town  of  Wilmington. 
On  Mr.  Moore  so  much  stress  cannot  be  laid,  as  on  the  for- 
mer witnesses,  because  he  was  not  particularly  attentive  to 
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what  passed  on  the  first  day.  Leaying  him,  however,  out  of 
the  case,  we  have  four  witnesses  against  two ;  and  those  f oar 
witnesses  were  so  situated,  that  they  must  have  heard  those 
expressions  had  they  been  uttered,  and  must  have  remarked 
them.  Judge  Bedford  did  remark  expressions  far  less  strong, 
which  he  was  apprehensive  might  give  offense.  Is  it  pos- 
sible then  to  believe  that  those  very  offensive  expressions, 
had  they  fallen  from  the  respondent,  could  have  escaped  his 
notice  f 

But  there  is  another  piece  of  evidence,  still  stronger  than 
the  testimony  of  these  witnesses.  We  know  that  within  a 
day  or  two  after  these  transactions  took  place,  an  account  of 
them  was  published  by  the  printer,  and  in  the  Gazette,  which 
had  been  the  object  of  the  respondent's  animadversion.  This 
publication  is  in  evidence  before  the  court.  It  is  sufficiently 
exaggerated,  but  it  makes  no  mention  of  these  remarkable 
and  offensive  expressions.  This  printer,  it  is  very  evident, 
was  extremely  well  disposed,  to  represent  the  respondent's 
conduct  in  the  most  unfavorable  light  that  truth  would  jus- 
tify. He  no  doubt  received  his  information  of  what  passed, 
from  i)ersons  who  felt  the  same  disposition.  Those  persons 
must  have  heard  these  expressions  had  they  been  uttered, 
must  have  been  struck  by  them,  and  surely  would  not  have 
suppressed  them. 

When  this  mass  of  evidence  stands  opposed  to  Mr.  Reed 
and  Mr.  Lee,  can  we  hesitate  to  pronounce  that  they  have 
stated  what  never  took  place?  I  am  far  from  intending  to 
charge  them  with  intentional  departuiffid  from  truth.  No 
doubt  they  understood  in  this  manner  something  that  was 
said.  But  it  is  plain  that  there  must  be  a  mistake  somewhere. 
Their  testimony  cannot  be  reconciled  with  that  of  the  four 
witnesses  for  the  respondent;  or  of  the  printer,  which,  under 
the  circumstances  of  this  case,  is  stronger  than  all  the  rest. 
And  it  is  much  more  probable  that  two  men  should  be  mis- 
taken than  four;  and  that  all  the  six  should  be  mistaken, 
than  that  this  printer  should  have  been  uninformed  of,  or 
should  have  omitted  to  notice,  those  expressions,  if  they  had 
been  used  by  the  respondent. 
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These  expressions,  indeed^  contain  nothing  criminal.  To 
use  them  would  not  have  been  an  impeachable  offense,  but  it 
would  have  been  an  act  of  great  indecorum  and  impropriety. 
It  was  the  duty  of  the  judge  to  charge  the  grand  jury  and 
to  point  their  attention  to  any  specific  offenses  against  the 
laws  of  the  United  States,  which  had  come  within  his  knowl- 
edge or  information,  but  to  utter  indiscriminate  abuse 
against  a  whole  state  or  county,  to  charge  the  people  of  it 
generally  with  a  seditious  temper,  would  have  been  equally 
extra-judicial  and  unbecoming.  This  consideration,  we  hope, 
will  be  admitted  as  an  apology,  for  occupying  so  much  time 
in  the  refutation  of  a  charge,  which  in  eveiy  other  point  of 
view  is  manifestly  frivolous  and  futile.  We  wish  to  rescue 
the  conduct  of  our  honorable  client  from  the  imputation  of 
impropriety  as  weU  as  of  guilt. 

It  may  perhaps  be  replied,  that  we  rely  on  merely  negative 
testimony  to  disprove  these  expressions,  while  positive  tes- 
timony is  adduced  to  prove  them.  But  whether  testimony 
ought  to  be  r^arded  as  positive  or  merely  negative,  de- 
pends on  the  situation  of  the  witnesses,  and  the  circum- 
stances of  the  case.  When  a  man  swears  that  he  did  not  see 
a  transaction,  which  might  well  have  taken  place  without  his 
seeing  it,  his  testimony  is  merely  negative,  and  can  have  no 
weight  against  that  of  a  witness,  who  swears  that  he  did  see 
the  transaction.  But  when  it  is  of  such  a  nature  that  it 
could  not  possibly,  or  within  the  bounds  of  reasonable  prob- 
ability, have  taken  place,  without  being  seen  by  the  person 
who  swears  that  he  did  not  see  it,  the  testimony  of  such  per- 
son then  assumes  the  character  and  possesses  the  weight  of 
positive  testimony.  It  is  the  same  as  if  he  had  sworn  posi- 
tively that  no  such  transaction  did  take  place.  If,  for  in- 
stance, a  witness  were  to  swear  that  he  saw  a  man  standing 
with  his  hat  on  during  the  whole  of  this  trial,  in  the  open 
space  on  the  floor  between  the  president  and  me  and  every 
other  person  present  were  to  swear,  as  they  no  doubt  would, 
that  they  had  seen  no  such  person,  surely  no  man  in  his 
senses  would  put  this  on  the  footing  of  mere  negative  testi- 
mony, and  contend  that  the  first  witness  was  to  be  believed 
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against  all  the  others!  And  where  is  the  difference  between 
the  two  cases  t  It  consists,  I  answer,  solely  in  the  number  of 
witnesses,  for  it  is  as  impossible  that  those  expressions  should 
have  been  uttered  by  the  respondent,  without  being  heard 
by  Judge  Bedford,  Mr.  Vandyke,  Mr.  Hamilton,  and  the 
I)ersons  who  gave  information  to  the  printer,  as  that  a  man 
should  stand  for  an  hour  with  his  hat  on,  in  the  middle  of 
this  floor  without  being  observed  by  the  audience. 

We  are,  therefore,  warranted  in  laying  these  expressions 
out  of  the  case;  and  then  to  what  does  it  amount f  There 
was  a  law  of  the  United  States,  for  the  punishment  of  sedi- 
tious libels,  which  the  respondent,  as  judge  of  the  circuit 
court  for  Delaware,  was  bound  to  enforce  in  that  district 
On  his  way  to  the  court  he  receives  information  that  certain 
habitual  violations  of  this  law  are  committed  within  the  dis- 
trict. This  information  is  given  to  him,  as  appears  from  the 
testimony  of  Mr.  Hall,  by  a  justice  of  the  peace  for  that  dis- 
trict, whose  duty  it  was  to  attend  to  such  offenses,  and  to 
take  all  legal  steps  for  bringing  the  offenders  to  justice.  The 
information,  derived  from  this  official  and  authentic  source, 
the  respondent  communicates  to  the  grand  juiy;  observing 
to  them  that  it  was  their  duty  to  inquire  into  the  matter, 
and  that  they  must  remain  in  session  one  day  more,  for  that 
purpose.  He  goes  further.  He  requests,  or,  if  the  honor- 
able managers  will  have  it  so,  he  orders,  the  district  attorney 
to  assist  them  with  his  advice  in  making  this  inquiry;  and 
directs  a  file  of  the  newspapers,  supposed  to  contain  these 
libellous  publications,  to  be  procured  and  laid  before  them. 
This  is  the  ''head  and  front  of  his  offending."  And  will  the 
honorable  managers  be  pleased  to  point  out  the  rule  or  prin- 
ciple of  law,  that  was  violated  by  these  actst  Will  they  be 
so  good  as  to  inform  us,  whether  it  was  not  the  duty  of  the 
grand  jury,  to  inquire  concerning  offenses  within  the  dis- 
trict, and  of  the  judge  to  give  in  charge  to  them,  all  such 
offenses  as  had  come  to  his  knowledge  t  Suppose  that  in- 
stead of  a  breach  of  the  sedition  law,  a  piracy  had  taken 
place  on  the  high  seas,  and  information  had  been  given  to 
the  judge,  that  the  pirates  were  lurking  in  the  district  of 
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Delaware,  would  it  not  have  been  his  duty  to  state  this  in- 
formation to  the  grand  jury,  and  to  direct  them  to  inquire 
concerning  the  offense  f  And  I  again  call  on  the  honorable 
gentlemen,  as  I  had  occasion  to  do  in  a  former  part  of  the 
case,  to  inform  us  by  what  authority  and  what  criterion,  a 
judge  is  to  distinguish  some  offenses  from  others,  to  prose- 
cute some,  and  let  others,  as  far  as  depends  on  him,  escape 
with  impunity. 

The  honorable  gentleman  who  opened  the  case  on  the  part 
of  the  prosecution,  admitted  distinctly,  in  his  opening  speech 
that  a  judge  may  properly  be  zealous  and  active,  in  the  exe- 
cution of  the  criminal  law  generally ;  and  he  bestowed  very 
high,  and  probably  very  just,  encomiums  on  a  judge  of  Vir- 
ginia, whom  he  represents  as  thus  zealous  and  active.  But 
it  is  zeal  and  activity  in  the  execution  of  this  particular  law 
that  he  imputes  as  a  crime  to  the  respondent. 

But  if  this  zeal  and  activity  in  the  respondent  be  not  con- 
fined to  this  particular  law,  of  which  there  is  not  the  least 
proof  or  pretense;  how,  I  ask,  can  it  be  an  offense,  accord- 
ing to  the  principle  of  the  honorable  gentleman?  Surely 
each  particular  law  is  a  part  of  the  whole  body  of  law.  How, 
will  the  honorable  gentleman  be  pleased  to  inform  us,  is  it 
possible  to  be  zealous  and  active  as  to  the  whole,  without  be- 
ing so  as  to  each  of  the  parts  t  Will  he  inform  us  how  the 
laws  can  be  executed  except  by  parts;  and  whether  it  ever 
did  or  could  happen,  that  they  were  all  violated  at  once. 

There  is,  however,  a  more  serious  objection  to  this  prin- 
ciple, which,  if  it  be  correct,  goes  to  invest  the  judiciary 
with  a  power  infinitely  more  formidable  and  alarming,  than 
has  ever  yet  been  contended  for,  in  this,  or,  as  far  as  I 
know,  in  any  country. 

In  what  part  of  our  constitution,  or  of  our  system  of  Juris- 
prudence, have  the  honorable  gentlemen  found  this  dispen- 
sing power  of  the  judges,  over  a  part  of  the  laws  f  Was  not 
the  sedition  act,  while  it  continued  in  force,  a  law  of  the 
land?  Were  the  courts  of  justice  to  neglect  its  execution, 
because  it  had  been  opposed  by  a  political  party  in  the  legis- 
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latnre,  or  was  disagreeable  to  a  portion  of  the  people  f  Are 
the  honorable  gentlemen  willing  to  be  tried  by  this  their 
principle  t  Let  them,  before  they  answer  in  the  affirmative^ 
examine  how  far  it  will  carry  them.  We  now  have  circuit 
conrts  and  associate  judges  to  hold  them.  We  now  have, 
and  probably  always  shall  have,  parties  in  Congress  and  in 
the  country.  It  is  very  possible  that  laws  may  be  passed, 
which  will  be  highly  disagreeable  to  one  of  those  parties. 
Are  gentlemen  prepared  to  say,  that  the  judges  may  dis- 
pense with  the  execution  of  all  laws,  which  they  suppose  to 
be  of  this  description  t  If  gentlemen  find  this  principle  in- 
tolerable and  absurd,  when  applied  to  laws  passed  by  them- 
selves, will  they  still  insist  on  its  application  to  such,  as  were 
heretofore  passed  against  their  opinion  t  Or  will  they  con- 
tend that  the  question,  whether  a  person  shall  be  punished 
for  the  violation  of  a  law,  shall  depend  on  the  popularity  or 
unpopularity  of  the  law  in  the  particular  district  where  the 
offense  is  committed  f  Is  a  judge,  appointed  to  hold  a  crim- 
inal court,  to  inquire  from  the  people  of  the  district,  or  from 
popular  leaders,  what  laws  he  shall  execute  f  Ought  he  to 
take  his  information  on  this  subject  from  political  parties, 
instead  of  the  statute  book?  Would  this  be  living  under 
equal  laws,  equally  impartially  and  steadily  administered  f 
And  do  not  such  laws  so  administered,  constitute  the  very 
essence  and  definition  of  free  government  t 

On  principle  then,  even  the  principle  admitted  by  the 
honorable  gentleman  himself,  who  opened  the  prosecution, 
the  conduct  of  the  respondent  in  directing  the  attention  of 
the  grand  jury  to  this  offense,  is  strictly  justifiable.  But  it 
does  not  rest  on  principle  alone.  It  is  strongly  supported  by 
precedent,  both  in  England  and  this  country.  In  the  Law- 
yers' Magazine,  an  authentic  collection  of  legal  proceedings 
and  adjudications,  vol.  3,  page  333,  we  find  a  charge  deliv- 
ered to  a  grand  jury  by  Chief  Baron  Perryn,  in  which  he 
calls  their  attention  to  certain  particular  offenses.  In  page 
384,  of  the  same  book,  we  find  Lord  Loughborough  calling 
the  attention  of  a  grand  jury  to  particular  offenses.  In  the 
fifth  volume  of  the  same  work,  page  199,  there  appears  a 
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charge  of  Judge  Ashhursty  in  which  he  directs  the  attention 
of  the  grand  jury  to  certain  seditions  printers.  And  in  the 
report  of  Hardy's  trial,  we  see  the  celebrated  Jndge  Eyre,  as 
illustrious  for  his  justice,  humanity  and  love  of  liberty,  as 
for  his  profound  knowledge  of  the  law,  and  his  great  talents 
as  a  judge,  directing  the  attention  of  a  grand  jury  to  a  par- 
ticular offense. 

Passing  from  England  to  this  country,  we  find  Judge  Ire- 
dell, whose  example  has  so  often  been  held  up  for  imitation, 
directing  the  attention  of  the  grand  jury  in  a  very  par- 
ticular and  emphatical  manner,  to  the  particular  case  of  the 
Northampton  insurgents.  This  took  place  at  the  circuit 
court  at  which  those  insurgents  were  to  be  tried;  and  the 
charge  was  delivered  to  the  same  grand  jury,  which  found 
the  first  indictment  against  John  Fries.  And  we  have  an- 
other authority  more  directly  in  point,  because  it  occurred 
in  the  case  of  a  supposed  libellous  publication.  It  is  also 
furnished  by  a  judge  of  great  legal  reputation  and  talents, 
whom  I  trust  the  honorable  gentleman  will  not  consider  as 
inimical  to  liberty,  or  disposed  to  judicial  oppression.  I 
mean  Mr.  McKean,  formerly  chief  justice  and  now  governor 
of  Pennsylvania.  In  a  charge  delivered  to  a  grand  jury  of 
the  city  and  county  of  Philadelphia,  on  the  27th  of  Novem- 
ber, 1797,  after  a  very  elaborate  and  luminous  exposition  of 
the  law  relative  to  libels,  he  informs  them  that  a  certain 
printer  in  that  city,  meaning  Cobbett,  the  publisher  of  Por- 
cupine's Oazette,  was  and  long  had  been  in  the  habit  of  of- 
fending against  this  law,  by  the  publication  of  scandalous 
and  malicious  libels;  that  he  had  interfered,  and  endeav- 
ored to  arrest  the  progress  of  this  offender,  by  binding  him 
over  to  be  of  the  good  behavior;  that  the  printer,  in  con- 
tempt of  his  recognizance,  and  in  defiance  of  the  authority 
of  the  law,  persisted  in  his  mischievous  course ;  and  that  the 
duty  of  arresting  him  now  devolved  on  the  grand  jury  by 
whom  alone  the  strong  corrections  appearing  to  be  necessary 
could  be  applied.  The  expressions  used  by  this  learned  and 
able  judge  are  strong  and  remarkable. 

It  will  be  remarked  that  the  printer  in  this  case  had  not 
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been  bound  over  to  appear  at  the  court,  and  answer  for  a 
libel ;  but  had  been  bound  in  a  recognizance  to  be  of  good  be- 
havior, which  he  was  supposed  to  have  violated  by  publish- 
ing further  libels^  On  this  recognizance  a  civil  action  had 
been  brought,  and  the  grand  jury,  who  had  nothing  to  do 
with  the  recognizance,  nor  any  information  before  them, 
were  thus  called  upon  to  apply  a  further  corrective,  by  pre- 
senting the  offender.  It  is  impossible  that  a  case  should  be 
more  exactly  in  point  Indeed  it  goes  much  farther  than 
the  conduct  of  the  respondent  at  Newcastle, 

I  am  far  from  condemning,  or  calling  in  question,  the  con- 
duct of  the  late  chief  justice  of  Pennsylvania,  in  this  in- 
stance. But  I  contend  that  the  same  act  which  has  been  con- 
sidered as  proper  in  him,  ought  not  to  be  imputed  as  a 
crime  to  my  honorable  client 

Thus  we  see  that  the  conduct  of  the  respondent  in  this  in- 
stance was  strictly  correct,  whether  it  be  tested  by  principle 
or  precedent  If  this  could  be  doubted,  if  it  were  even  ad- 
mitted that  he  acted  incorrectly,  it  would  still  be  clear  that 
he  acted  from  proper  motives;  that  his  error  was  a  mere 
error  of  judgment;  and  consequently  cannot  be  the  ground 
of  a  conviction  or  impeachment 

Had  he  been  conscious  of  improper  intentions,  how  easy 
was  it  for  him  to  accomplish  his  object,  without  appearing 
in  the  business!  When  Dr.  McMecken,  from  whom,  as  Mr. 
Hall  tells  us,  the  respondent  received  the  information,  men- 
tioned these  publications  to  him,  it  would  have  been  easy  to 
request  that  gentleman  to  give  the  information  to  the  grand 
jury.  Dr.  McMecken  no  doubt  would  have  complied  with 
the  request;  the  grand  jury  would  have  obtained  the  infor- 
mation; the  printer,  had  it  appeared  proper  to  them,  would 
have  been  prosecuted;  and  the  respondent  would  have  at- 
tained his  end,  without  in  the  least  exposing  himself  to  view. 
Would  he  not  have  acted  thus,  had  he  been  conscious  of  im- 
proper designs  t  With  criminal  plans  of  oppression  in  his 
mind,  would  he  not  have  sought  concealment,  where  it  was 
so  easily  practiced,  and  could  in  no  degree  have  impeded  his 
projects  f    Undoubtedly  he  would.    Nothing  but  a  conscious- 
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ness  of  upright  views  could  have  induced  him,  in  such  cir^ 
cxunstances,  to  act  this  frank  and  open  part. 

In  judging  of  men's  motives  it  is  material  also  to  listen  to 
their  private  conversations,  addressed  at  the  time  to  those 
in  whom  they  have  confidence.  In  such  conversations  the 
hearts  of  the  most  cautious  are  apt  to  expand,  and  the  most 
hidden  views  are  sometimes  disclosed.  "What  was  the  re- 
spondent's reply  to  Judge  Bedford,  when  that  gentleman 
censured  him  for  acting  imprudently,  in  recommending  in 
that  part  of  the  country,  an  inquiry  into  offenses  against  the 
sedition  law?  '*My  dear  Bedford,*'  to  use  the  beautiful 
language  of  the  respondent,  as  repeated  by  the  witness;  ''my 
dear  Bedford,  no  matter  where  we  are,  nor  among  whom  we 
are,  we  must  do  our  duty."  This,  sir,  is  the  language  of  the 
heart ;  not  of  a  corrupt  heart,  filled  with  plans  of  oppression 
and  violence,  but  of  a  heart  manly  upright  and  honorable. 
It  bears  the  intrinsic  character  and  the  stamp  of  sincerity 
and  truth.  It  is  a  frank  and  unstudied  avowal  of  motives, 
made  to  a  confidential  friend  in  an  unsuspecting  moment; 
and  it  is  of  more  avail  than  volumes  of  testimony  to  show 
the  real  impressions  under  which  he  acted. 

Bemember,  too,  how  readily,  and  in  what  good  humor,  the 
respondent  gave  up  this  point,  and  acquiesced  in  the  opinion 
of  the  grand  jury  and  the  district  attorney,  when  they  de- 
clared that  they  had  found  nothing  libellous  in  the  papers. 
Having  acted  from  a  sense  of  duty  in  calling  the  attention 
of  the  grand  jury  to  the  subject  he  was  content  with  having 
discharged  his  duty,  and  pressed  the  matter  no  further.  But 
had  he  acted  from  a  vindictive  spirit  of  oppression,  or  any 
other  improper  motive,  inducing  him  to  wish  for  the  prose- 
cution of  the  printer;  would  he  so  readily  haver  desisted? 
The  file  of  papers  was  within  his  reach.  We  who  have  exam- 
ined it,  know  that  he  might  have  found  in  its  libellous  mat- 
ter enough.  And  would  he  not  have  examined  itt  Would 
he  not  have  pointed  out  the  libellous  passages  to  the  grand 
jury?  Would  he  not  have  sent  them  out  again,  with  stronger 
injunctions  to  do  their  duty?  Do  oppressors  so  readily  aban- 
don their  projects  when  the  accomplishment  is  so  much  in 
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their  power!  No,  sir.  This  conduet  in  the  respondent  is 
utterly  inconsistent  with  any  other  motive  than  that  sense  of 
duty,  under  which  it  is  manifest  that  he  acted  throughout. 

We  come  now,  Mr.  President,  to  the  eighth  charge ;  under 
which  I  find  myself  again  obliged  to  perform  the  disagree- 
able task  of  contrasting  evidence  and  controverting  the  tes- 
timony of  a  witness  for  the  prosecution.  This  witness,  Mr. 
Montgomery,  has  attributed  to  the  respondent  expression 
relative  to  the  character,  motives  and  views  of  the  present 
administration,  which,  had  he  uttered  them  from  the  bench, 
ought  to  draw  on  him  the  censure  of  the  public  and  the 
severe  animadversion  of  this  tribunal.  These  expressions  I 
am  authorized  by  him  expressly  to  deny  and  disclaim.  He 
contends  that  according  to  the  custom  of  this  country,  sub- 
sisting for  almost  thirty  years,  without  any  mark  of  public 
disapprobation,  he  had  a  right  to  warn  his  fellow-citizens  in 
a  charge  from  the  bench,  against  the  political  dangers  by 
which  he  believed  them  to  be  threatened;  to  assist  in  this 
manner  in  averting  impending  ruin ;  in  snatching  the  people 
of  his  native  state  from  an  abyss  into  which  he  thought 
them  about  to  plunge.  He  contends  that  for  this  purpose 
and  according  to  this  custom,  he  had  a  right  to  point  out 
what  he  considered  as  the  pernicious  tendency  of  certain 
measures  of  the  federal  government  in  order  to  show  in  a 
stronger  light,  the  danger  of  adopting  similar  measures  in 
the  state.  This  is  what  he  did  and  what  he  supposed  him- 
self authorized  to  do.  But  he  neither  claims,  nor  has  exer- 
cised the  privilege  of  abusing  those  who  have  been  appointed 
to  administer  the  government  of  his  country ;  nor  of  passing 
strictures  in  his  oflScial  capacity,  on  their  character,  motives 
and  general  conduct.  However  he  may  differ  from  them  in 
political  opinion;  however  he  may  disapprove  their  prin- 
ciples; whatever  apprehensions  he  may  entertain  about  the 
tendency  of  their  measures;  he  has  always  inculcated  obedi- 
ence to  them  in  the  exercise  of  their  constitutional  powers 
and  has  carefully  avoided  any  remarks  in  his  judicial  char- 
acter on  their  system,  views  and  conduct.  When  he  could 
not   approve   their  measures  he  was   silent,   except  in   this 
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single  instance;  where,  in  order  to  dissuade  the  people  of 
Maryland  from  the  adoption  of  a  constitutional  amendment 
then  under  consideration  which  he  conceived  to  be  fraught 
with  so  many  evils  he  adverted  to  the  consequences  likely,  in 
his  judgment,  to  flow  from  one  of  those  measures. 

Those  very  reprehensible  expressions,  "that  the  present 
administration  was  weak,  incapable  and  unequal  to  the 
proper  discharge  of  their  duties ;  and  that  the  object  of  their 
measures  was  not  to  promote  the  public  good,  but  to  pre- 
serve unfairly  acquired  power;"  are  attributer  to  the  re- 
spondent by  one  witness  alone,  Mr.  Montgomery  of  Mary- 
land. How  far  that  witness  is  entitled  to  credit,  in  this  par- 
ticular, it  is  my  duty  to  inquire. 

Let  us  advert,  Mr.  President,  to  the  state  of  mind  in  which 
this  witness  was,  at  the  time  when  those  expressions  are  sup- 
posed to  have  been  uttered. 

He  informs  us  that  he  was  the  author  and  chief  sup- 
porter of  those  measures  of  the  Maryland  legislature  against 
which  the  respondent  levelled  his  artillery;  that  he  consid- 
ered himself  as  particularly  pointed  at,  and  supposed  the 
eyed  of  the  audience  to  be  turned  upon  him.  So  greatly  was 
he  irritated  by  this  imaginary  attack  on  himself  that  as  he 
left  the  room,  after  the  charge  was  finished,  he  declared  that 
the  respondent  should  be  impeached  for  that  charge.  This 
we  learn  from  the  testimony  of  Mr.  McMecken,  who  heard 
the  declaration.  After  he  went  home  he  wrote  an  inflamma- 
tory piece  for  the  press,  purporting  to  be  the  substance  of 
the  charge.  This  piece  was  avowedly  written  for  the  pur- 
pose of  promoting  an  impeachment  It  recommends  that 
measure;  abounds  with  the  most  approbrious  and  abusive 
language  against  the  respondent;  and,  what  is  still  worse,  it 
varies  very  materially  from  the  testimony  which  the  author 
of  it  has  delivered  at  this  bar. 

Is  it  surprising  that  a  man  in  this  state  of  mind  should 
misconceive  the  truth?  Is  it  to  be  wondered  at  that  he 
should  convert  his  own  inferences,  the  misconceptions  and 
distortions  of  his  own  heated  brain  into  facts  t  Have  any 
members  of  this  honorable  court  heard  a  person  give  an  ac- 
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count  in  a  court  of  justice  of  a  quarrel  in  which  he  had  been 
himself  a  party  T  Of  a  brawl  or  riot  in  which  he  had  been 
himself  engaged,  in  which  he  had  perhaps  been  beaten  and 
of  his  wrongs  in  which  he  came  to  complain  T  Have  they  ob- 
served how  the  truth,  in  such  situations  is  distorted  by  the 
blindness  of  passion,  the  partiality  of  self-love,  and  the  thirst 
of  revenge!  I  presume  that  they  have;  and  they  will  then 
know  how  to  appreciate  the  testimony  of  a  witness  in  the 
state  of  mind  in  which  Mr.  Montgomery  viewed  these  trans- 
actions, and  in  which  he  has  given  evidence  at  this  bar. 

I  have  said  that  this  publication,  purporting  to  be  the  sub- 
stance of  this  charge,  varies  materially  from  his  testimony  in 
this  case.  For  the  truth  of  this  statement  I  refer  to  the  pub- 
lication itself,  which  is  in  evidence  before  the  court,  and  to 
his  testimony,  which  is  in  the  recollection  of  the  honorable 
members.  But  I  will  point  out  one  of  the  most  remarkable 
variances.  In  the  publication  he  represents  the  respondent 
as  saying:  "That  in  a  country  where  there  were  equal 
rights  and  equal  laws,  that  is  laws  equally  administered  and 
that  operate  equally  upon  the  rich  and  the  poor,  there  was 
freedom;  but  that  country  was  not  ours;  we  had  no  equal 
rights  or  equal  laws.'*  In  his  testimony,  as  taken  down  by 
the  shorthand  writer,  he  represents  the  respondent  as  saying, 
*'that  where  there  were  equal  laws  and  equal  rights,  there 
was  freedom;  but  where  the  administration  of  the  laws  was 
partial  and  not  certain,  the  people  were  not  free;  and  that 
we  were  approaching  to  that  state  of  things.**  In  his  pub- 
lication he  accuses  the  respondent  of  saying,  we  actually  were 
in  this  condition ;  in  his  testimony  that  we  were  approaching 
to  it.  Is  it  possible  to  give  credit  to  a  witness  who  thus  con- 
tradicts himself  T  And  what  assurance  can  we  have  that  he 
whose  memory  is  so  treacherous,  and  who  is  proved  by  his 
publication  to  have  been  so  angry,  has  not  stated  his  own 
impressions  and  inferences  as  matters  of  factt 

This  witness  has  indeed  made  an  attempt  to  support  him- 
self, by  an  explanation  of  this  part  of  his  testimony.  In  his 
explanation  he  tells  us  that  although  he  attributed  the  word 

administration"  to  the  respondent,  the  word  used  might 
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perhaps  have  been  ''govemmenf  In  this  way  he  en- 
deavors to  get  rid  of  the  contradiction  between  himself  and 
the  numerous  other  witnesses.  But  this  cannot  avail  him. 
The  expressions  whether  applied  to  the  administration  or  the 
government,  must  in  this  instance  have  meant  the  same  thing. 
The  charges  of  weakness,  relaxation,  incapacity  and  a  view 
to  the  continuance  of  their  unfairly  acquired  power,  instead 
of  the  public  good,  could  have  had  no  application  to  the  gov- 
ernment in  its  general  abstract  nature.  They  could  have 
applied  to  it  only  as  administered  by  the  i)ersons  or  the 
party  now  in  power.  So  that  whether  the  term  **  govern- 
ment** or  "administration**  was  used,  the  meaning  was  pre- 
cisely the  same.  The  expressions  were  equally  remarkable 
in  one  case  as  in  the  other.  They  must  have  struck  the  by- 
standers as  much,  in  one  case  as  in  the  other.  They  were  in 
fact  the  same,  with  the  variance  of  a  single  word,  which  did 
not  in  the  least  vary  the  sense.  The  witnesses  have  all  sworn 
that  they  heard  no  such  expressions;  and  the  contradiction 
is  as  strong  after  the  explanation  as  it  was  before. 

Who  are  those  witnesses  thus  standing  opposed  to  Mr. 
Montgomery?  Those  witnesses  that  were  present,  and  at- 
tentive, and  yet  did  not  hear  those  remarkable  expressions 
which  he  heard  so  distinctly  and  which  he  tells  us  made  so 
strong  an  impression  on  his  mindt  If  when  he  stood  on  his 
own  merits  and  on  the  comparison  between  his  publication 
and  his  testimony,  he  was  so  weak,  how  must  he  appear  when 
opposed  by  this  host  of  witnesses? 

First,  Mr.  Mason.  That  gentleman,  indeed,  was  so  much 
occupied  by  the  salutations  of  his  friends,  that  he  did  not 
attend  accurately  to  the  whole  charge,  although  he  had  leis- 
ure enough  to  remark  what  nobody  else  saw;  that  the  re- 
spondent, in  the  intervals  of  reading  his  charge,  sometimes 
seemed  to  introduce  extemporaneous  observations,  by  way  of 
comment  on  what  he  read.  Still  he  has  given  us,  with  great 
confidence  and  no  less  accuracy,  the  principal  points  of  the 
charge.  He  recollects  nothing  of  these  expressions.  Can  it 
be  believed  that  they  would  not  have  struck  him,  had  they 
been  used  f   Mr.  Mason  is  one  of  the  strongest  adherents,  one 
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of  the  warmest  and  most  zealous  friends,  of  those  who  now 
administer  the  government.  Indeed  he  is  one  of  the  chief 
props  of  the  present  administration;  united  with  it  in  inter- 
est, principle  and  affection.  He  is,  moreover,  so  accurate  in 
his  observation,  and  so  correct  in  his  recollection  about 
what  relates  to  the  respondent,  as  to  be  able  after  a  lapse  of 
five  years,  to  repeat  a  casual  and  jocular  conversation ;  which 
is  usually  forgotten  as  soon  as  it  passes.  Can  it  then  be  be- 
lieved, that  so  outrageous  an  attack  on  his  friends,  by  this 
judge,  and  in  such  a  place,  could  have  escaped  his  notice,  or 
been  effaced  from  his  memory! 

Next,  Mr.  Smith,  editor  of  the  National  Intelligencer,  than 
whom  the  present  administration  certainly  has  not  a  more 
zealous  friend.  He  is  indeed  remarkable  for  the  devotedness 
of  his  attachment  to  this  administration,  his  lively  and  keen 
sensibility  to  all  its  wrongs,  real  or  imaginary,  and  his  vigil- 
ant and  unwearied  zeal  in  its  defense.  He  is,  moreover,  re- 
markable for  his  talent  of  stating  in  writing,  whatever  he 
has  heard  spoken  or  read;  a  talent  into  the  careful  cultiva- 
tion and  constant  exercise  of  which,  he  is  led  by  his  profes- 
sion. He  listened  attentively  to  this  charge.  After  hearing 
it,  he  sat  down  in  his  chamber,  the  same  evening,  and  com- 
mitted the  substance  of  it  to  writing;  for  the  express  pur- 
pose of  publishing  it  in  his  pai)er.  This  publication  he  has 
produced  and  attested;  and  it  contains  no  such  expressions 
about  the  present  administration,  or  the  present  government, 
as  were  heard  by  Mr.  Montgomery.  Is  it  possible  to  believe, 
that  had  such  expressions  been  used,  they  would  not  have 
been  heard  by  Mr.  Smith ;  or  that  if  he  had  heard  them,  he 
would  have  omitted  them  in  his  publication  t 

Mr.  Stephen,  too,  who  is  known  to  be  strongly  attached  to 
the  present  administration,  was  present  at  the  delivering  of 
this  charge,  attended  to  it,  but  heard  no  such  expressions 
as  those  related  by  Mr.  Montgomery.  A  multitude  of  other 
witnesses,  who  stood  round  the  respondent,  while  he  deliv- 
ered the  charge,  who  were  all  for  various  reasons  very  at- 
tentive to  it,  have  with  one  voice  declared  that  they  heard  no 
such  expressions.     Among  them  is  the  district  judge  who 
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sat  by  the  side  of  the  respondent;  the  clerk  of  the  coorty 
who  sat  next  to  him  but  one,  and  who  moreover  is  an  adher- 
ent of  the  present  administration ;  the  foreman  of  the  ^and 
jury,  who  stood  close  to  the  respondent,  and  to  whom  the 
charge  was  particularly  addressed;  and  one  of  the  judges  of 
this  district,  who  attended  that  court  as  a  witness,  and  stood 
very  near  to  the  respondent  while  he  delivered  the  charge. 
The  others  are  gentlemen  of  the  bar,  men  of  high  character, 
who  have  delivered  their  testimony  with  great  accuracy  and 
assigned  with  candor  and  precision  the  reasons  of  their  be- 
lief. And  all  those  persons  declare  most  positively  that  they 
heard  no  such  expressions  as  have  been  related  by  Mr.  Mont- 
gomery about  the  conduct,  character  and  views  of  the  pres- 
ent administration. 

Nay,  more.  The  charge  was  read  from  a  written  paper, 
and  that  paper  is  produced  in  court,  and  proved  by  the  per- 
son who  wrote  it,  from  a  rough  copy  furnished  by  the  re- 
spondent. Mr.  Mason,  it  is  true,  states  that  some  extem- 
poraneous comments  appeared  to  him  to  be  made  by  the  re- 
spondent while  reading  from  a  written  paper,  and  the  in- 
ference to  be  drawn  from  this,  I  presume  is,  that  these  ex- 
pressions might  have  formed  one  of  these  extemporaneous 
comments ;  and,  therefore,  might  have  been  used,  though  they 
do  not  appear  in  the  paper.  But  Mr.  Mason,  it  will  be  re- 
membered, though  very  correct  and  positive  in  stating  the 
substan<5e,  does  not  pretend  to  accuracy  in  the  particulars. 
He  was  too  much  interrupted  by  the  salutations  of  his 
friends,  who  pressed  through  the  crowd  to  speak  to  him.  And 
it  may  very  well  have  happened  that  when,  after  these  in- 
terruptions, he  turned  his  attention  again  to  the  respondent, 
he  sometimes  found  him  with  his  eyes  raised  from  the  paper, 
as  those  of  every  man  will  be  who  reads  his  own  composition 
or  any  writing  with  which  he  is  familiar.  This  might  have 
led  him  to  conclude  that  the  respondent  sometimes  spoke  ex- 
tempore. But  Mr.  Montgomery  himself  has  stated  that  the 
whole  charge  was  read  from  a  paper;  and  the  same  fact  has 
been  established  by  the  testimony  of  nine  or  ten  witnesses, 
among  whom  are  the  district  judge  and  the  clerk  of  the 
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court  Those  genttemen  isat  near  the  respondent  while  he  de- 
livered the  charge.  One  of  them  far  next  to  him,  and  the 
other  next  but  one.  They  were  both  attentive  to  the  manner 
in  which  the  charge  was  delivered ;  and  they  both  say  that  it 
appeared  to  them  to  be  entirely  read.  They  both  say  that 
the  respondent,  in  reading  it,  occasionally  raised  his  eyes 
from  the  paper  at  the  close  of  a  sentence,  and  turned  them 
on  the  audience;  but  not  longer  at  any  one  time,  than  is 
usual  with  a  person  reading.  In  this  the  other  witnesses 
fully  concur.  They  all  stood  round  the  respondent,  had  their 
eyes  fixed  upon  him  during  the  whole  time  and  were  par- 
ticularly attentive  to  the  manner  as  well  as  the  matter  of 
the  charge. 

Mr.  Montgomery,  indeed,  after  he  had  heard  the  testimony 
of  Mr.  Mason  explained  himself  on  this  subject.  He  said  at 
first  that  the  whole  charge  appeared  to  him  to  be  read  from 
a  written  paper.  But  after  he  heard  Mr.  Mason  state  that 
the  respondent,  in  delivering  the  charge,  sometimes  appeared 
to  leave  the  paper,  and  introduce  extemporaneous  matter,  he 
was  called  again;  and  he  then  informed  us  that  his  eyes 
were  not  constantly  directed  towards  the  respondent,  but 
were  occasionally  turned  on  the  bystanders;  whose  eyes  he 
observed  to  be  directed  to  him,  as  the  known  author  of  the 
measures  reprobated  in  the  charge.  From  this  he  inferred, 
very  properly,  that  the  respondent  might  have  spoken  ex- 
tempore, from  time  to  time,  without  his  observing  the  fact. 
This  explanation  certainly  removes  the  contradiction,  which 
at  first  appeared  between  Mr.  Mason  and  Mr.  Montgomery; 
and  weakens  materially  the  testimony  of  the  latter  gentle- 
man as  to  the  fact  now  in  question.  But  it  has  no  such  ef- 
fect on  the  testimony  of  the  other  witnesses,  whose  attention 
was  not  called  off,  like  that  of  Mr.  Montgomery;  who  had 
their  eyes  upon  the  respondent  during  the  whole  time;  and 
who  firmly  believe  that  every  word  which  he  delivered,  was 
read  from  the  paper.  This  fact,  then,  I  consider  as  com- 
pletely established.  The  paper  has  been  proved,  and  is  in 
evidence  before  the  court.  A  true  copy  of  it  will  be  found 
among  the  exhibits  filed  with  the  answer,  No.  8.    On  exam- 
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ination  it  will  be  found  to  contain  no  Bnch  expressions,  as  are 
attributed  to  the  respondent  by  Mr.  Montgomery. 

The  testimony  of  Mr.  Montgomery  on  this  point,  thus 
liable  to  suspicion  in  itself,  on  account  of  the  state  of  irrita- 
tion in  which  he  saw  the  transaction;  thus  contradicted  by 
his  own  written  statement,  by  the  testimony  of  so  many  wit- 
nesses, and  by  the  written  charge;  is  not  entitled  to  belief, 
but  must  be  laid  wholly  out  of  the  case.  I  do  not  charge  him 
with  wilfully  mistaking  the  fact;  but  that  he  has  utterly 
mistaken  it,  cannot  be  doubted. 

There  is  another  point  on  which  some  contrariety  appears 
in  the  testimony.  Some  of  the  witnesses  have  supposed  that 
the  respondent  concluded  the  charge  with  a  direct  recom- 
mendation to  the  jury  to  use  their  endeavors  on  their  re- 
turn home,  towards  preventing  the  final  passage  of  the  act 
of  assembly  of  Maryland,  for  abolishing  the  supreme  courts; 
by  procuring  the  election  in  their  several  counties  of  such 
I>ersons  as  would  vote  against  that  measures.  Others  are 
under  the  impression  that  no  such  recommendation  was  ex- 
pressly made;  but  was  merely  to  be  inferred  from  the  gen- 
eral tenor  of  the  charge.  That  such  a  difference  of  opinion 
should  take  place,  is  by  no  means  surprising ;  but  the  differ- 
ence is  immaterial.  The  object  of  the  charge  undoubtedly 
was  to  dissuade  the  i>eople  of  Maryland  from  adopting  the 
measure  in  question,  and  to  impress  on  the  grand  jury  and 
the  audience  the  necessity  of  exerting  themselves  against  it, 
at  the  election  which  was  then  approaching  and  was  to  de- 
cide its  fate.  If  this  recommendation  was  not  expressly  ^ven 
it  was  plainly  implied.  Such  was  the  intention  of  the  re- 
spondent, and  his  defense  rests  on  the  correctness  of  this  in- 
tention; on  his  right,  according  to  the  long  established  cus- 
tom of  this  country  to  pursue  the  object  in  this  way. 

Let  the  charge,  Mi*.  President,  be  carefully  examined,  and 
it  will  be  found  to  have  no  object  in  view,  but  to  convince 
the  people  of  Maryland,  by  arguments  drawn  from  reason 
and  experience,  of  the  danger  of  adopting  a  change  in  their 
state  constitution,  which  had  been  submitted  to  their  con- 
sideration and  the  object  of  which  was  to  abolish  all  their 
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supreme  courts  of  law;  to  introduce  a  system  entirely  new 
and  untried;  and  above  all  to  destroy  the  independent  tenure 
of  judicial  office,  secured  to  them  by  their  existing  constitu- 
tion, and  to  leave  the  judges  dependent  on  the  executive  for 
their  continuance  in  office  and  on  the  legislature  for  their 
support.  The  respondent,  who  had  contributed  largely  to 
the  formation  and  establishment  of  the  state  constitution, 
was  greatly  alarmed  at  these  changes.  He  considered  them 
as  of  the  most  dstructive  tendency,  to  the  liberty  and  hap- 
piness of  the  state  to  which  he  belonged;  and  he  resolved 
to  take  this  opportunity  of  warning  his  fellow  citizens 
against  them.  This  is  the  whole  scope  of  his  address  to  the 
grand  jury;  to  show  the  importance  of  an  independent  ju- 
diciary, the  dangerous  tendency  of  some  changes  already 
made,  and  the  mischiefs  which  would  result  from  taking 
this  additional  step,  in  the  career  of  innovation.  He  did, 
indeed,  advert  to  the  act  of  Congress  for  repealing  the  cir- 
cuit court  law  and  remarked  that  it  had  shaken  to  its 
foundation  the  independence  of  the  federal  judiciary;  but 
the  manifest  and  sole  object  of  this  was  to  show,  that  the 
spirit  of  innovation  had  gone  forth  and  ought  to  be  care- 
fully watched;  that  the  public  resi)ect  for  great  constitu- 
tional principles,  had  begun  to  be  weakened;  and  that  by 
how  much  the  security  which  might  have  been  derived  from 
an  independent  federal  judiciary,  had  been  diminished,  by 
so  much  the  more  vigilently  it  behooved  us  to  guard  our 
state  institutions.  No  other  object  can  be  discovered  in 
the  charge  are  inferred  from  its  general  tenor  or  from  the 
language  in  which  it  is  expressed ;  neither  is  there  any  evi- 
dence, which  has  the  most  remote  tendency  to  show,  that  he 
had  any  other  object  in  view. 

And  was  not  this  an  object  which  a  citizen  of  this  coun- 
try might  lawfully  pursue?  Is  it  not  lawful  for  an  aged 
patriot  of  the  revolution,  to  warn  his  fellow-citizens  of 
dangers,  by  which  he  supposes  their  liberties  and  happiness 
to  be  threatened?  Or  will  it  be  contended  that  a  citizen  is 
deprived  of  these  rights,  because  he  is  a  judge?  That  his 
office  takes  from  him  the  liberty  of  speech,  which  belongs 
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to  every  citizen  and  is  justly  considered  as  one  of  our  most 
invaluable  privileges!  I  trust  not.  And  if  there  could  be 
any  doubt  on  this  point,  I  would  remove  it  by  referring  to 
a  recent  instance,  of  two  judges  of  the  Supreme  Court  of 
Maryland,  who  in  a  late  political  contest,  entered  the  lists 
as  champions  for  the  rival  candidates  and  traveled  over  a 
whole  county,  making  political  speeches  in  opposition  to 
each  other.  Yet  these  gentlemen  justly  possess  the  confi- 
dence and  respect  of  the  public;  their  conduct  in  this  in- 
stance has  never  been  considered  as  a  violation  of  duty; 
and  he  who  espoused  the  interests  of  the  successful  candi- 
date has  been  far  from  receiving  any  marks  of  displeasure 
from  the  government  of  this  cotmtry. 

If  therefore  a  judge  retain  this  right,  notwithstanding 
his  official  character ;  if  it  still  be  lawful  for  him  to  express 
his  opinion  of  public  measures,  to  oppose  by  argument  such 
as  are  still  pending  and  to  exert  himself  for  obtaining  the 
repeal,  by  constitutional  means  of  such  as  have  been  adopt- 
ed ;  I  ask  what  law  forbids  him  to  exercise  these  rights  by 
a  charge  from  the  bench  t  In  what  part  of  our  laws  or  con- 
stitution is  it  written,  that  a  judge  shall  not  speak  on  poli- 
tics to  a  grand  jury?  Shall  not  advance  in  a  charge  from 
the  bench  those  arguments  against  a  public  measure,  which 
it  must  be  admitted  that  he  might  properly  employ  on  any 
other  occasion!  Such  conduct  may,  perhaps,  be  ill-judged, 
indiscreet  or  ill-timed.  I  am  ready  to  admit  that  it  is  so; 
for  I  am  one  of  those  who  have  always  thought  that  polit- 
ical subjects  ought  never  to  be  mentioned  in  courts  of  jus- 
tice. But  is  it  contrary  to  law?  Admitting  it  to  be  inde- 
corous and  improper,  which  I  do  not  admit,  is  every  breach 
of  decorum  and  propriety  a  crime?  The  rules  of  decorum 
and  propriety  forbid  us  to  sing  a  song  on  the  floor  of  Con- 
gress or  whistle  in  a  church.  These  would  be  acts  of  very 
great  indecorum,  but  I  know  of  no  law  by  which  they  could 
be  punished  as  crimes. 

Will  they  who  Qontend  that  it  is  contrary  to  law,  for  a 
judge  to  speak  of  politics  to  a  grand  jury,  be  pleased  to 
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point  to  the  law  of  the  land  which  forbids  itf  They  ean- 
not  do  so.  There  is  no  snch  law.  Neither  is  there  any  con- 
stitntional  provision  or  principle  or  any  custom  of  this 
conntryy  which  condemns  this  practice. 

And  will  this  honorable  body,  sitting  not  in  a  legislative 
but  a  judicial  capacity,  be  called  on  to  make  a  law ;  and  to 
make  it  for  a  particular  case,  which  has  already  occurred  T 
What,  sir,  is  the  great  distinction  between  legislative  and 
judicial  functions  f  Is  it  not  that  the  former  is  to  make  the 
law  for  future  cases  and  that  the  latter  is  to  declare  it,  as 
to  cases  which  have  already  happened?  Is  it  not  one  of  the 
fundamental  principles  of  our  constitution  and  an  essential 
ingredient  of  free  government  that  the  legislative  and  ju- 
dicial powers  shall  be  kept  distinct  and  separate?  That  the 
I>ower  of  making  the  general  law  for  future  cases  shall 
never  be  blended  in  the  same  hands,  with  that  of  declar- 
ing and  applying  it  to  particular  and  present  cases? 
Does  not  the  union  of  these  two  i)owers  in  the  same 
hands,  constitute  the  worst  of  despotisms?  What,  sir, 
is  the  peculiar  and  distinguishing  characteristics  of  despot- 
ism? It  consists  in  this,  sir:  that  a  man  may  be  punished 
for  an  act  which  when  he  did  it  was  not  forbidden  by  law. 
While,  on  the  other  hand,  it  is  the  essence  of  freedom  that 
no  act  can  be  treated  as  a  crime  unless  there  were  a  precise 
law  forbidding  it  at  the  time  when  it  was  done. 

It  is  this  line  which  separates  liberty  from  slavery;  and 
if  the  respondent  be  condemned  to  punishment  for  an  act, 
which  far  from  being  forbidden  by  any  law  of  the  land,  is 
sanctioned  by  the  custom  of  this  country  for  more  than 
twenty  years  past,  then  have  we  the  form  of  free  govern- 
ment, but  the  substance  of  despotism. 

Let  gentlemen,  before  they  establish  this  principle,  recol- 
lect that  it  is  a  two-edged  sword.  Let  them  remember  that 
power  must  often  change  hands  in  popular  governments 
and  that  after  every  struggle  the  victorious  party  comes 
into  power  with  resentments  to  gratify  by  the  destruction 
of  their  vanquished  opi>onents  with  a  thirst  of  vengeance 
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to  be  flaked  in  their  blood.  Let  them  remember  that  prin- 
ciples and  precedents,  by  which  actions  innocent  when  they 
were  done  may  be  converted  into  crimes,  are  the  most  con- 
venient and  effectual  instruments  of  revenge  and  destruc- 
tion, with  which  a  victorious  party  can  be  furnished.  Let 
them  beware  how  they  give  their  sanction  to  principles 
which  may  soon  be  turned  against  themselves;  how  they 
forge  bolts  which  may  soon  be  hurled  on  their  heads.  In  a 
popular  government,  where  power  is  so  fluctuating,  where 
constitutional  principles  are  therefore  so  important,  for  the 
protection  of  the  weaker  party  against  the  violence  of  the 
stronger,  it  above  all  things  behooves  the  party  actually  in 
power;  to  adhere  to  the  principles  of  justice  and  law;  left 
by  departmenting  from  them,  they  furnish  at  once  the  pro- 
vocation and  the  weai)ons  for  their  own  destruction. 

I  have  stated,  Mr.  President,  that  the  practice  of  intro- 
ducing political  matter  into  charges  to  grand  juries,  has 
been  sanctioned  by  the  custom  of  this  country  from  the  be- 
ginning of  the  revolution  to  this  day.  Need  I  advance  any 
other  proof  of  the  fact,  than  its  general  notoriety?  Need 
I  refer  to  the  charge  delivered  in  South  Carolina  in  1796 
by  William  Henry  Drayton,  for  which  he  has  been  so  much 
admired  and  applauded?  Need  I  refer  to  the  recommenda- 
tion of  the  executive  council  of  Pennsylvania,  at  a  period 
something  later,  in  which  that  body  with  John  Dickinson 
at  its  head,  enjoins  it  or  the  judges  to  avail  themselves  of 
the  charges  to  the  grand  juries  on  their  circuits,  for  dis- 
seminating correct  political  information  and  principles 
among  the  people  ?  Shall  I  refer  to  the  case  of  Judge  Addi- 
son in  Pennsylvania,  who  has  delivered  many  political 
charges  and  against  whom,  when  he  was  lately  impeached, 
those  charges  made  no  part  of  the  accusation?  Shall  I  re- 
fer again  to  the  charge  of  Judge  Iredell,  delivered  to  the 
grand  jury  which  found  the  first  indictment  against  John 
Pries,  and  containing  a  variety  of  political  matter?  It  is 
unnecessary  to  dilate  on  these  instances.  They  have  been 
given  in  evidence  and  are  fresh  in  the  memory  of  this  hon- 
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orable  court  The  recollection  of  the  honorable  members 
mnst  famish  them  with  many  other  equally  striking. 

And  yet  have  the  authors  of  none  of  these  political 
charges  been  censured.  No  mark  of  public  or  private  dis- 
approbation has  been  fixed  on  their  conduct.  No  legisla- 
tive act  has  forbidden  this  practice.  From  the  time  of 
Judge  Drayton  to  the  time  of  Judge  Chase,  it  has  been  con- 
sidered as  innocent.  It  remained  for  the  year  1803,  after 
a  lai>se  of  twenty-seven  years,  to  discover  its  criminality. 
But  this  honorable  body  will  not  so  determine.  It  will  not 
forget  the  distinction  between  its  judicial  and  its  legisla- 
tive character.  In  its  judicial  character  it  will  declare  that 
an  act,  however  improper  in  itself  or  dangerous  in  its  ten- 
dency, shall  not,  if  forbidden  by  no  law,  be  punished  as  a 
crime ;  that  the  prevalence  of  this  custom  for  twenty-seven 
years,  the  countenance  which  it  received  from  some  gov- 
ernmental authorities  and  the  acquiesence  of  all,  are  sufS- 
cient  evidence  of  its  legality ;  and  that  the  criminal  intent 
which  constitutes  an  essential  ingredient  of  the  offense,  in 
this  as  in  every  other  case  and  of  which  no  direct  proof  is 
now  adduced,  can  never  be  inferred  from  the  act  itself,  when 
done  in  compliance  with  a  custom  so  long  established  and 
so  highly  sanctioned.  But  if  the  members  of  this  tribunal 
should  be  individually  of  opinion,  that  this  custom  is  dan- 
gerous or  improper,  they  will  after  pronouncing  a  sentence 
of  acquittal  in  this  case,  resume  their  legislative  character 
and  pass  a  law  to  restrain  the  practice  in  future.  Thus 
will  the  mischief  be  prevented  on  one  hand  and  the  princi- 
ples of  liberty  and  justice  resi)ected  on  the  other. 

This  charge,  therefore,  fails  like  the  rest;  and  what  re- 
mains of  the  accusation  f  It  has  dwindled  into  nothing.  It 
has  been  scattered  by  the  rays  of  truth,  like  the  mists  of 
the  morning,  before  the  effulgence  of  the  rising  sun. 
Touched  by  the  spear  of  investigation  it  has  left  its  gigan- 
tic and  terrifying  form  and  has  shrunk  into  a  toad.  Every 
part  of  our  honorable  client's  conduct  has  been  surveyed. 
All  his  motives  have  been  severely  scrutinized;  all  his  ac- 
tions have  been  brought  to  the  test  of  law  and  the  consti- 
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tution;  his  words  and  even  his  jocular  conversations,  have 
been  passed  in  strict  review;  and  the  ingenuity  and  indus- 
try of  the  honorable  managers  have  been  unable  to  detect 
one  illegal  act,  one  proof  or  one  fair  presumption  of  im- 
proper motive. 

Perceiving  i>erhaps  by  anticipation,  this  desperate  situa- 
tion of  this  case,  the  honorable  gentleman  who  oi>ened  the 
prosecution,  has  devised  another  expedient,  to  escape  from 
anticipated  defeat,  and  to  ensure  that  conviction  on  which 
he  seems  to  have  set  his  heart.  He  has  told  us  and  no  doubt 
will  hereafter  insist,  that  in  order  to  form  a  true  judgment 
on  the  respondent's  conduct,  the  whole  of  it  must  be  em- 
braced in  one  view;  and  all  the  particulars  regarded  as 
parts  of  one  whole.  This  means  if  it  means  any  thing,  that 
although  no  single  act  alleged  in  the  articles,  should  be  con- 
sidered as  an  imi>eachable  offense  and  a  sufficient  ground 
of  conviction,  yet  all  the  acts  taken  together,  may  consti- 
tute such  an  offense.  That  is,  in  other  words,  that  many 
nothings  may  make  something;  that  many  noughts  may 
make  a  unit;  that  many  innocent  acts  may  make  a  crime. 
What  is  this  but  recurring,  in  another  form,  to  the  absurd 
and  monstrous  doctrine,  that  judges  may  be  removed  on 
impeachment,  for  reasons  of  exi>ediency,  without  the  proof 
of  any  specific  offense?  No,  sir,  this  last  subterfuge  will 
not  avail  the  prosecutors.  This  honorable  court,  adhering 
to  the  principles  of  the  constitution,  the  positive  rules  of 
law  and  the  plain  dictates  of  justice  and  common  sense, 
will  require,  before  it  convicts,  the  clear  proof  of  a  criminal 
intent  manifested  and  carried  into  effect  by  some  act  done 
in  violation  of  the  laws.  Under  the  shield  of  this  great 
principle  our  honorable  client  stands,  secure.  In  full  con- 
fidence that  you,  Mr.  President,  and  the  members  of  this 
honorable  court  will  be  guided  by  it,  I  cheerfully 
submit  his  case  to  you.  And  when  you  retire  to  deliberate 
on  it,  remember  that  posterity  will  sit  in  judgment  on  your 
conduct;  that  her  decision  will  be  pronounced  on  the  testi- 
mony  of  imi>artial  history  and  that  from  her  awful  sentence 
there  lies  no  appeal. 
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February  26. 

MR.   NICHOLSON   FOB   THE   PROSECTTTION. 

Mr.  Nicholson.  The  charge  against  the  respondent  in  the  first 
article  is,  that  he  delivered  the  opinion  before  counsel  were  heard^ 
and  in  the  presence  of  the  jury,  and  that  it  tended  to  bias  them 
against  the  prisoner.  In  answer  to  this  it  has  been  contended,  that 
Mr.  Lewis  was  the  person  w^o  gave  publicity  to  the  opinion.  Mr. 
Lewis  could  not  have  made  known  the  contents  of  the  paper,  be- 
cause he  had  no  knowledge  of  it.  It  must  have  become  known  by 
the  conduct  of  the  judge,  who  informed  the  counsel  of  the  contents 
and  then  threw  it  down  on  the  bar  table,  when  it  *wus  copied.  All 
the  witnesses  declare  they  never  witnessed  a  similar  procedure. 
Judge  Chase  delivered  his  opinion  in  such  a  manner  as  tended  to 
make  an  impression  on  the  minds  of  the  jury.  Upon  this  point  we 
have  the  testimony  of  Mr.  Lewis  and  Mr.  Dallas.  And  in  his  an- 
swer the  judge  declares,  that  he  did  inform  Mr.  Lewis  that  the 
court  were  of  the  same  opinion  concerning  the  law  of  treason,  as 
had  been  before  decided  in  the  case  of  Yigol  and  Mitchell,  and  on 
the  first  trial  of  Fries.  What  was  this,  but  declaring  that  the  acts 
charged  against  Fries  amounted  to  treason  Y  And  this  opinion  was 
delivered  in  the  presence  of  all  the  bystanders.  The  jury  were  in- 
formed that  the  opinion  which  the  court  intended  to  give  was  the 
same  which  had  been  given  before,  when  Fries  was  found  guilty. 
The  plain  inference  to  be  deduced  from  this  declaration  of  the 
judge  is,  that  the  court  had  determined  that  Fries  was  guilty  of 
treason.  Counsel  *were  restricted  from  citing  the  statutes  of  the 
United  States,  as  well  as  decisions  in  England  before  the  revolu- 
tion. What  was  the  reason  that  the  counsel  for  Fries  wished  to 
cite  those  English  authorities  Y  They  wished  to  show  to  the  jury 
that  the  construction  which  had  been  given  in  England  to  "the  terms 
'levying  war,"  was  given  in  the  worst  of  times  and  that  the  judges 
since  the  revolution  had  considered  themselves  bound  by  the  deci- 
sions prior  to  that  period.  They  wished  to  read  the  statutes  of 
the  United  States  to  show  that  Congress  did  not  consider  that  the 
offense  with  which  Fries  was  charged,  amounted  to  treason,  and 
surely  the  Congress  of  the  United  States  had  as  much  right  to  give 
a  construction  to  the  terms  'levying  war/'  as  the  court  had. 

It  is  not  contended  that  Judge  Chase  debarred  the  counsel  by 
any  actual  interference  when  they  were  about  to  address  the  jury, 
but  that  his  conduct  on  the  first  day  had  that  tendency.  Mr.  Lewis 
stated  that  the  judge  did  say,  that  if  the  counsel  conceived  the  opin- 
ion of  the  court  to  be  erroneous,  they  must  address  their  arguments 
to  the  court  and  not  to  the  jury.  And  on  the  second  day,  when 
Judge  Chase  told  the  counsel  that  they  were  at  liberty  to  proceed 
and  address  the  jury  on  the  law,  he  added,  that  they  must  do  it  at 
the  hazard  of  their  reputation,  and  this  was  done  in  the  presence  of 
the  jury.  No  doubt  can  exist  but  that  the  counsel  were  prevented 
from  addresing  the  jury  by  the  conduct  of  the  judge,  and  no  coun- 
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Bel  wonld  address  a  jury  under  similar  circumstanees.  Mr.  Lewis 
might  well  use  the  language  which  he  did,  and  was  perfectly  justi- 
fiable in  abandoning  the  cause  of  his  client,  because  after  what  had 
taken  place,  there  was  no  hopes  of  rendering  him  any  assiatance 
by  defnding  him. 

MR.  BODKET  FOB  THE  PROSECUTION. 

Mr.  Rodney,  Regarding  the  first  specification  in  the  article  rela- 
tive to  Fries.  What  would  Judge  Chase  have  thought  had  this 
court  acted  in  a  similar  manner?  Suppose  at  the  opening  of  this 
case,  the  president  of  the  court  had  delivered  a  written  opinion  on 
the  law  and  declared  that  the  court  had  maturely  considered  the 
law  and  that  was  the  result  of  their  deliberations,  and  that  the 
counsel  for  the  respondent  should  not  recur  to  any  authorities  but 
what  the  court  deemed  relevant.  I  apprehend  that  Judge  Chase 
would  not  have  considered  this  a  fair  and  impartial  trial.  He 
would  have  exclaimed  (and  with  justice  too)  that  his  case  was 
prejudged;  that  there  was  a  determination  to  convict  him.  After 
telling  Mr.  Lewis  to  proceed  and  argue  the  law  to  the  jury  as  fully 
as  he  chose,  the  judge  observd  when  speaking  of  cases  on  which 
Mr.  Lewis  meant  to  rely,  ''such  cases  ought  not,  shall  not  go  to  the 
jwry,^  The  jury  have  a  right  to  decide  the  law  as  well  as  the  fact 
in  criminal  cases  and  the  court  have  no  right  to  decide  what  cases 
are  or  are  not  law.  If  the  court  are  to  decide  what  cases  are  law, 
the  right  of  the  jury  to  decide  the  law  would  be  a  mere  name.  It 
would  be  something  similar  to  the  sailor  in  the  play  of  the  ''Temp- 
est,'' Who  was  content  that  his  comrade  should  be  viceroy  over  the 
island,  provided  he  should  be  viceroy  over  him.  If  counsel  were  to 
cite  history  to  the  jury  as  law,  the  court  would  have  a  control  over 
them  and  prevent  their  wasting  time  by  reading  books  totally  ir- 
relevant. But  the  cases  which  the  counsel  for  Fries  were  prohib- 
ited from  citing  were  relevant  The  constitution  declares  that  trea- 
son shall^  consist  "in  levying  war."  The  terms  "levying  war'*  are 
constructive. 

I  mean  to  enter  my  solemn  protest  against  the  opinion  of  the 
respondent  «n  the  law  of  treason.  John  Fries  was  not  guilty  of 
treason  and  he  was  deprived  of  a  constitutional  privilege  when 
his^  counsel  were  prevented  from  arguing  Uie  law  to  tiie  jury.  I 
believe  that  Fries  was  pardoned  because  the  then  president  of  the 
United  States,  did  believe  the  opinion  of  the  court  to  have  been  er- 
roneous. But  for  the  interference  of  the  president,  the  blood  of 
Fries  would  have  been  shed  and  the  respondent  would  have  had  to 
answer  for  it  at  the  judgment  seat  to  which  he  has  appealed. 
The  pardon  was  granted  in  consequence  of  the  representation  made 
to  the  president  by  the  counsel  for  Fries,  and  if  ever  the  arm  of 
mercy  ought  to  have  been  extended  to  any  person  condemned 
to  die,  it  was  extended  properly  in  the  case  of  Fries. 

CaUender  was  not  bound  to  hunt  for  his  proofs  until  he  was  pre- 
sented.   Some  of  Jiis  witnesses  lived  at  a  considerable  distance  from 
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Richmond.  He  went  into  court  and  stated  that  the  f^t J^ J^^^^ 
he  swore  to  be  material,  would  go  to  defeat  eight  out  of  the  twenty 
criminal  acts  charged  in  the  indictment  What  was  the  reply  given 
to  the  aflftdavitt  It  was  that  the  witness  if  present,  could  not  ex- 
culpate CaUender.  Did  any  of  the  members  of  this  court  ever  hear 
of  such  a  flagrant  piece  of  injustice  t  How  were  the  court  to  know 
but  that  CaUender  had  witnesses  at  hand  to  prove  the  truth  of  the 

rest  of  the  charges?  ^  .  x  •  ^  v 

Mr.  Basset  was  not  a  competent  juror;  the  prisoner  was  tried  Dy 
eleven  jurors.  His  opinion  was  not  only  formed  but  delivered  and 
that  too  in  the  presence  of  the  court,  and  against  that  opinion  he 
could  not  give  a  verdict.  He  had  formed  and  delivered  an  opimon 
that  the  publication  was  libellous.  That  certainly  "was  givmg  an 
opinion  that  CaUender  ought  to  be  punished.  It  is  not  similar  to 
say  that  a  man,  guilty  of  a  certain  crime,  ought  to  be  punished,  be- 
cause Mr.  Basset  did  in  fact  say  that  CaUender  had  been  guUty  of 

the  crime. 

Colonel  Taylor  was  to  prove  a  particular  fact  and  because  he 
was  not  acquainted  with  aU  that  related  to  the  subject  his  testi- 
mony was  rejected.  Upon  what  principle  this  decision  was  made, 
I  am  at  a  loss  to  conjecture.  Yet  this  point  was  made  that  a  man's 
ttftimony  must  prove  the  whole  case  or  it  is  incompetent,  because 
it  would  render  him  no  service.  Would  it  not  have  been  proper  to 
let  the  testimony  of  Colonel  Taylor  go  to  the  jury  and  see  whether 
the  counsel  would  caU  another  witness  to  prove  the  truth  of  the 
other  part  of  the  charge  t  The  judge  was  not  to  determine  whether 
the  counsel  had  other  proof  in  reserve  or  not  ^  The  respondent 
must  in  this  case  have  acted  from  improper  motives.  ^  He  cannot 
say  that  it  was  a  mere  error  in  judgment,  for  the  law  is  too  plain. 
Where  would  have  been  the  difference,  if  CaUender  was  able  to 
prove  the  truth  of  aU  the  charges  by  many  or  by  one  witness?  If 
any  exists  it  is  in  favor  of  many  witnesses,  for  they  would  have 
fortified  his  defense  much  better  than  if  proved  by  one  witness. 

When  Judge  Chase  Went  to  Delaware  to  hold  the  court,  he 
traveled  in  company  with  Doctor  M'Mahon  who  was  a  grand  juror 
and  the  man  who  gave  him  the  information  relative  to  the  seditious 
printer,  and  yet  notwithstanding  he  was  in  possession  of  aU  the 
facts  relative  to  the  seditious  temper  of  the  printer,  the  grand  jury 
returned  without  any  presentments  or  biUs  of  indictment  It  was 
the  duty  of  that  body  to  present  aU  acts  of  criminality  and  when 
they  declared  that  none  had  been  committed,  they  ought  to  have 
been  discharged.  When,  however,  they  returned  into  court  and  de- 
clared that  they  had  found  no  presentments  or  bills  of  indictment, 
the  passion  of  Judge  Chase  burnt  into  a  flame.  When  he  found 
that  the  grand  juror,  who  had  given  him  information  respecting  a 
seditious  printer,  had  returned  without  having  that  printer  pre- 
sented, he  could  no  longer  hold  his  tongue.  Notwithstanding  that 
the  grand  jury  were  in  possession  of  all  the  information  which  he 
had,  yet  he  could  not  forbear  reminding  them  of  their  duty.  I 
know  of  no  control  which  the  court  have  over  the  grand  jury,  to 
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oblige  them  to  hunt  for  criminality.  The  grand  jury  after  reply- 
ing to  the  answer  put  to  them  by  the  clerk  of  the  court,  applied  to 
be  discharged.  What  was  the  reply  of  Judge  Chase  t  "That  he  had 
been  informed  that  a  highly  seditious  temper  had  manifested  itself 
in  the  County  of  New  Castle,  and  more  especially  in  the  town  of 
Wilmington,  where  lived  a  most  seditious  printer,  unrestrained  by 
every  principle  of  virtue,  and  regardless  of  social  order."  Not- 
withstanding the  printer  had  been  up  and  censured  by  the  judge 
as  a  violator  of  the  laws,  he  was  acquitted  by  the  grand  jury  and 
it  therefore  appears  that  the  accusation  was  without  foundation. 

MB.  BANDCXiPH's  CLOSINO  SPEECH  FOB  THE  PBOSEGUTION. 

Fehmary  27. 

Mr.  Randolph.  Mr.  President,  after  a  long  and  able, 
though  I  fear  a  tedious  discussion  of  this  subject,  it  again 
becomes  my  duty  to  address  you.  I  feel  prefectly  inade- 
quate to  the  talk  of  closing  this  important  debate,  on  ac- 
count of  a  severe  indisposition  v^hich  I  labor  under,  but  I 
am  aided  by  the  strong  and  deep  interest  v^hich  I  take  in 
the  decision  of  this  case.  It  is  an  interest  v^hich  I  am  not 
ashamed  to  avow.  Strange  V7ould  be  my  composition,  if  a 
prosecution  instituted  at  my  instigation,  and  conducted 
throughout  by  me  should  be  a  subject  of  difficulty  or  regret 
to  me.  While  I  should  have  been  much  rejoiced  at  the  ac- 
quittal of  the  judge,  provided  he  had  been  found  innocent, 
the  next  pleasure  which  I  feel  is  to  bring  the  culprit  who 
has  violated  the  laws  of  his  country,  to  signal  and  condign 
punishment.  The  able  manner  in  which  this  prosecution 
has  been  supported  by  my  worthy  colleagues  and  right  ex- 
cellent friends,  leaves  me  but  a  barren  field  to  glean  on.  I 
will,  however,  attempt  to  present  to  the  court  as  condensed 
a  view  of  the  subject  as  I  am  capable  of,  endeavoring  as 
much  as  possible  to  avoid  the  ground  which  my  friends 
have  trod.  If  guilty  of  a  repetition  of  their  arguments,  I 
trust  I  shall  be  pardoned  in  consequence  of  my  being  ab- 
sent during  a  part  of  the  trial.  Among  the  causes  of  regret 
which  I  experience  from  being  forced  by  indisposition  to  be 
absent,  the  not  being  present  when  the  eloquent  gentleman 
who  opened  the  defense  (Mr.  Hopkinson)  spoke  is  not  the 
least.    I  trust  in  God,  that  merit  will  never  be  disregarded, 
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no  matter  in  whose  defense  it  is  employed.  Report  speaks 
loudly  in  his  praise  and  I  am  willing  to  credit  report  and  to 
confirm  it  as  far  as  lies  in  my  power.  In  the  first  instance 
I  must  be  permitted  to  say  a  few  words  on  the  doctrine  of 
impeachment.  I  have  heard  some  observations  on  that  sub- 
ject so  inconsistent  with  reason  and  so  much  at  war  with 
themselves,  that  were  I  to  pass  them  over  in  silence,  they 
would  meet  the  fate  which  they  merit.  It  has  been  con- 
tended that  a  civil  officer  is  not  impeachable  unless  the  of- 
fense be  an  indictable  one.  If  this  be  correct  for  what  pur- 
pose was  the  trial  by  impeachment  instituted?  The  consti- 
tution would  have  declared  that  all  civil  officers  might  be 
removed  from  office  upon  indictment.  This  would  have 
saved  us  all  the  trouble,  anxiety  and  expense  which  is  ex- 
perienced in  the  trial  of  this  case.  In  addition  to  the  cases 
cited  by  my  worthy  friend  (Mr.  Nicholson)  who  spoke  yes- 
terday and  whose  arguments  on  this  subject  were  unan- 
swerable, permit  me  to  adduce  a  few  other  illustrations.  The 
president  of  the  United  States  is  vested  by  the  constitution 
with  a  qualified  negative  on  all  laws.  Suppose  he  should 
use  this  power  in  all  questions,  would  it  not  be  an  abuse 
of  the  power  entrusted  to  him?  It  would  certainly  be  a 
gross  abuse  of  that  power,  which  is  entrusted  to  him  to  be 
exercised  only  on  extraordinary  occasions  and  under  a  high 
responsibility  and  would  render  him  liable  to  impeachment. 
The  president  has  the  power  of  keeping  in  his  possession 
all  laws  which  are  presented  to  him  for  Ws  signature  for 
ten  days.  Suppose  at  a  session  similar  to  the  present  which 
must  expire  on  the  fourth  of  March,  and  at  which  the  great- 
er part  of  the  laws  are  passed  within  the  last  ten  days  of 
the  session,  he  should  return  the  laws  to  Congress  on  the 
third  of  March,  within  twenty  minutes  of  its  dissolution 
with  his  objections  in  writing  to  each  of  them?  "What 
would  be  the  consequence?  The  yeas  and  nays  must  be  called 
on  each  question  in  order  to  ascertain  whether  there  was  a 
constitutional  majority,  and  before  they  could  be  taken  the 
house  of  representatives  must  be  dissolved,  and  the  country 
left  one  year  without  the  necessary  laws.   Is  there  a  man  in 
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existence  who  would  not  declare  that  this  was  one  of  the 
most  groBS  abuses  of  power  an  officer  could  be  guilty  oft 
and  yet  according  to  the  doctrine  of  the  counsel  for  the  re- 
spondent, the  president  would  not  be  liable  to  imi)eachment 
and  so  long  therefore  as  an  officer  keeps  within  the  law,  he 
may  go  to  the  tether  of  the  constitution.  You,  Mr.  Presi- 
dent, in  conjunction  with  the  chief  justice,  the  secretaries 
of  state  and  the  treasury,  and  the  attorney  general  of  the 
United  States,  as  commissioners  of  the  sinking  fund,  have 
at  your  disposal  more  than  eight  millions  of  dollars  of  the 
United  States  for  the  payment  of  their  debt.  Suppose  you 
were  to  apply  it  to  your  own  use?  This  would  not  be  an 
indictable  offense,  and  yet  I  trust  it  would  be  an  impeach- 
able one.  But  the  learned  counsel  who  closed  the  defense 
(Mr.  Harper)  knowing  that  this  ground  was  trembling  un- 
der his  feet  and  that  the  arguments  of  his  colleagues  could 
not  be  supported,  has  abandoned  it,  but  has  declared  that 
in  order  to  support  an  impeachment  it  must  be  an  offense 
against  some  positive  law.  Here  we  agree.  The  cases 
which  I  have  put  are  offenses  against  that  law  which  orders 
persons  to  exercise  power  with  sound  discretion.  It  is  a 
miserable  quibble  to  contend  that  the  respondent  is  not 
impeachable  because  there  is  no  known  law  prohibiting 
what  he  has  done.  We  contend  that  the  oath  of  office  of 
the  respondent  to  execute  his  high  judicial  functions  with 
impartiality  and  without  respect  to  persons,  has  been  vio- 
lated and  therefore  he  has  violated  the  law  which  provides 
for  taking  the  oath.  And  this  position  I  will  not  surrender 
to  our  adversaries.  We  charge  the  respondent  with  having 
been  guilty  of  misdemeanors  in  office ;  that  he  has  behaved 
improperly  and  partially  and  this  the  evidence  proved  be- 
yond the  possibility  of  a  doubt.  I  shall  now  proceed  to 
make  a  few  remarks  on  the  first  article  and  here  I  must  re- 
iterate my  regret  at  not  having  heard  the  gentleman  who 
opened  the  defense  and  who  confined  his  observations  to 
this  article  and  whose  argument  I  wished  much  to  have 
heard.  I  was,  however,  consoled  by  the  conclusive  state- 
ment of  my  friend  who  spoke  yesterday  on  this  article  (Mr. 
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Nicholson).  The  observations  of  the  counsel,  which  I  have 
heard  on  this  article,  are  at  variance  with  themselves  and 
with  each  other.  One  gentleman  (Mr.  Martin)  stated,  that 
no  offense  was  committed  by  the  respondent  and  referred 
to  authorities  in  support  of  his  position.  The  gentleman 
from  South  Carolina  (Mr.  Harper)  admitted  that  an  of- 
fense was  committed,  but  that  the  respondent  had  a  con- 
trite heart  and  repented,  and  therefore  this  court  ought  in 
their  mercy  to  forgive  him. 

Mr.  Harper,  The  gentleman  has  entircdy  mistaken  me,  I 
said  no  such  thing.  I  said  that  even  supposing  an  offense 
to  have  been  committed,  the  respondent  made  ample  atone- 
ment for  it,  by  his  conduct  on  the  second  day  of  the  trial  of 
Pries. 

The  PRBsmENT.  You  had  better  suspend  your  explana- 
tions until  the  gentleman  finishes. 

Mr.  Randolph.  The  words  which  I  took  down  and  which 
were  used  by  the  gentleman,  jpirere  these,  ''that  the  er- 
ror in  reducing  his  opinion  to  writing,  was  corrected,  the 
paper  withdrawn  and  the  counsel  entreated  to  go  on  in 
their  own  way  until  the  cup  of  humiliation  was  exhausted 
to  the  very  dregs."  This  plainly  evinces  that  the  court 
conceived  (as  well  as  the  counsel)  that  they  had  acted  im- 
properly. It  is  not  mercy  which  the  respondent  has  de- 
manded, nor  is  he  entitled  to  it :  he  must  have  justice  and 
to  use  the  expression  of  the  gentleman  not  now  in  his  seat 
(Mr.  Key),  sheer  justice.  I  will  ask  if  the  conduct  of  the 
respondent  was  correct  on  the  first  day,  whence  this  recan- 
tation on  the  second  dayt  Is  any  man  fit  to  preside  in  a 
court  of  justice  who  by  his  conduct  had  been  obliged  to 
make  atonement  by  prostrating  and  degrading  his  office  at 
the  feet  of  an  advocate?  Was  that  the  character  prope 
to  dispense  justice  t  I  apprehend  not.  The  man  who  is 
obliged  to  make  atonement  for  his  conduct,  is  not  the  man 
who  is  fit  to  preside  in  the  tribunals  of  justice.  I  go  farther. 
John  Fries  was  either  an  innocent  man  and  ought  to  have 
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been  acquitted,  or  he  was  a  traitor  to  his  country  and  ought 
to  have  expiated  on  the  gibbet  the  crime  which  he  had  com* 
mitted.  What  then  must  have  been  the  conduct  of  the  re- 
spondenty  which  induced  the  executive  to  pardon  a  most 
notorious  offender  and  one  to  whom  mercy  ought  not  to 
have  been  bestowed^  or  to  reduce  an  innocent  man  to  the 
risk  of  death  without  a  trial  t  I  have  understood  that  Pries 
has  been  represented  by  the  gentleman  who  opened  the 
defense,  as  not  ignorant,  friendless  or  innocent.  Not  ignor- 
ant or  friendless  said  the  gentleman,  because  he  undertook 
to  set  up  his  opinion  in  opposition  to  that  of  Congress  and 
was  able  to  raise  so  many  friends  as  to  prevent  the  execu- 
tion of  a  law.  I  am  afraid  that  if  this  mode  of  reasoning 
were  adopted,  that  the  riotous  mob  under  Lord  George 
Gordon,  in  1780,  would  be  considered  as  the  most  learned 
and  enlightened  men  of  the  eighteenth  century,  for  they 
even  undertook  to  expound  a  doctrine  which  arose  in  the 
church  and  which  it  was  the  i)eculiar  province  of  the  clergy 
to  explain.  If  John  Pries  was  innocent,  then  an  innocent 
man  has  been  condemned  to  death  without  a  trial.  If 
guilty,  he  was  tried  without  even  the  forms  of  law  and  the 
president  was  obliged  to  sign  his  pardon.  I  hope  this  court 
will  not  sanction  such  conduct.  The  conduct  of  the  counsel 
for  Pries,  merits  an  abler  eulog^um  than  is  in  my  power 
to  make.  My  gratitude  as  an  American  citizen  and  a  friend 
of  liberty,  will  never  cease  to  flow  to  them,  for  they  stood 
up  against  arbitrary  conduct  and  oppression. 

The  learned  attorney  general  of  Maryland  observed, 
that  he  trusted  that  the  hand  of  a  lawyer  might  never  be 
polluted  by  any  thing  worse  than  the  opinion  which  Mr. 
Lewis  refused  to  read.  I  hope  that  the  hand  of  an  advocate 
will  always  shrink  from  the  touch  of  judicial  influence  and 
corruption.  Let  us  now  go  to  the  case  of  Callender  and 
first  with  respect  to  the  overruling  the  objections  of  Basset 
the  juror.  Here  I  must  be  permitted  to  observe  that  the 
law  which  has  been  adduced  respecting  jurors,  has  been 
drawn  either  from  decisons  in  civil  cases  or  decisions  in 
England  before  the  revolution.    From  star  chamber  deci- 
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moBS,  passed  in  hard  and  unconstitational  times.  These 
eases  are  now*  cited  in  support  of  the  conduct  of  the  re- 
si>ondent9  although  he  would  not  suffer  cases  decided  in 
England  previous  to  the  revolution,  to  be  cited  in  favor  of 
the  innocent  Pries.  Were  these  decisions  to  have  any  in- 
fluence in  the  decision  of  this  caset  I  trust  not,  sir.  Not 
only  star  chamber  decisions  have  been  cited,  but  the  au- 
thority  of  Chief  Justice  Keelynge.  Who  this  Sir  John 
Keelynge  was  will  appear  from  a  reference  to  the  4th  vol- 
ume of  Hatsel's  precedents.  We  find  in  that  book,  that 
upon  complaint  being  made  of  innovations  in  the  right  of 
trial  by  jury,  that  a  committee  was  appointed  to  investi- 
gate the  conduct  of  Chief  Justice  Keelynge.  This  then  is 
the  authority  on  which  the  counsel  for  the  respondent  rely 
for  the  vindication  of  their  client.  I  do  believe  that  the 
respondent  (who  has  been  declared  to  be  a  patriot  of  sev- 
enty-six) will  consent  to  be  justified  by  such  an  example.  I 
must  believe  sir,  that  the  counsel  for  the  respondent  in 
their  zeal  to  acquit  him,  have  cited  as  law,  what  they  knew 
not  to  be  law.  When  I  see  gentlemen  of  their  talents  and 
legal  knowledge,  resorting  to  the  authority  of  Keelynge, 
I  think  it  a  conclusive  argument  against  their  client  and  a 
full  refutation  of  the  cases  cited  by  the  attorney  general 
of  Maryland.  I  must  be  obliged  to  solicit  the  indulgence 
of  the  court,  for  the  imperfect  view  of  the  subject  which 
I  shall  be  compelled  to  take,  as  I  have  been  so  unfortunate 
as  to  mislay  my  notes,  and  shall  I  fear  be  unable  to  lay  a 
correct  statement  of  the  voluminous  body  of  report  before 
this  court.  I  shall  now  proceed  to  the  case  of  Basset.  The 
counsel  have  told  us  that  John  Basset,  did  not  object  to 
serving  on  the  jury,  but  only  suggested  a  scruple  of  deli- 
cacy which  it  was  the  duty  of  the  judge  to  overrule.  What- 
ever might  have  been  the  opinion  of  the  judge,  Mr.  Basset 
with  all  the  strength  of  political  prejudice  which  he  so  evi- 
dently manifested  at  this  bar,  did  not  think  it  perfectly 
correct  and  proi)er  that  he  should  serve  on  the  jury.  The 
respondent  is  charged  with  overruling  the  objection  of 
Basset  to  serve  on  the  jury.    What  is  an  objection  t    A 
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man  comes  forward  and  declares  that  he  did  not  wish  to 
serve  on  the  jury,  for  certain  reasons.  This  is  not  a  posi- 
tive denial  to  serve,  but  it  certainly  was  an  objection  and 
such  an  objection  was  overruled  in  the  case  of  Callender; 
and  to  support  this  decision,  we  are  referred  to  the  author- 
ity of  Chief  Justice  Keelynge,  and  star  chamber  authori- 
ties. This  is  the  strongest  argument  against  the  conduct 
of  the  respondent.  With  respect  to  the  rejection  of  Col. 
Taylor's  testimony,  I  shall  bottom  myself  upon  the  admis- 
sions of  the  attorney  general  of  Maryland  and  his  inability 
to  find  in  all  his  legal  researches,  but  one  solitary  case 
which  was  deemed  justificatory  of  the  respondent  and  that 
a  late  case  in  IfNally,  which  is  not  the  best  authority. 
That  authority  declares  that  although  the  court  possessed 
the  right  to  oblige  counsel  to  declare  what  they  intended 
to  prove  by  their  witnesses,  yet  it  was  not  the  practice  to 
do  it.  What  was  said  by  the  chief  justice  of  the  United 
States,  on  whose  testimony  and  that  of  Robertson's  I  rely? 
He  said  that  he  never  knew  a  similar  case  to  occur  as  the 
one  in  which  the  testimony  of  Col.  Taylor  was  rejected.  He 
felt  extreme  pain  in  being  obliged  to  speak  of  the  conduct 
of  a  brother  judge.  The  respondent  was  then  the  person 
who  raised  the  question  in  the  case  of  Col.  Taylor's  testi- 
mony, which  was  novel  in  Virginia,  and  had  never  been 
witnessed  by  the  chief  justice,  who  is  a  man  infinitely  su- 
perior to  the  respondent  in  every  point  of  view.  Upon  the 
subject  of  the  first  specification  in  the  fourth  article,  the 
learned  attorney  general  of  Maryland  has  cited  M'Nally 
to  show  that  the  court  have  a  right  to  compel  counsel  to  re- 
duce their  questions  to  writing ;  but  in  reply  to  this,  I  bot- 
tom myself  upon  the  testimony  of  Judge  Marshall,  who 
stated  that  where  a  question  arose  on  the  question  itself, 
it  was  customary  for  the  court  to  have  it  reduced  to  writ- 
ing in  order  to  decide  with  more  accurateness,  but  that  he 
had  never  known  it  done  on  any  other  occasion.  This  tes- 
timony establishes  beyond  a  doubt,  that  Judge  Chase  acted 
in  a  manner  totally  novel  to  the  judges  of  the  United  States. 
On  the  subject  of  the  manner  which  the  judge  conducted 
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himself  towards  the  counsel,  I  only  wish  to  rely  on  the  tes- 
timony of  his  own  witnesses.  While  I  do  not  wish  to  rely 
on  the  testimony  of  the  counsel  for  Callender,  I  hope  it 
will  not  be  considered  as  meaning  the  smallest  slight  to 
them,  Qod  forbid,  that  I  should  say  any  thing  which  would 
in  the  smallest  degree  tend  to  invalidate  their  testimony, 
but  they  may  be  considered  as  parties  concerned  and  it 
may  be  said  they  were  influenced  by  i>er8onal  feelings;  on 
this  ground  therefore,  I  do  not  mean  to  rely  on  their  testi- 
mony. What  did  the  chief  justice  sayt  He  said  but  little, 
but  what  did  he  lookt  He  api>eared  to  be  conscious  that 
the  respondent  had  acted  improperly,  but  he  felt  the  deli- 
cateness  of  his  situation  in  deciding  on  the  conduct  of  a 
brother  judge.  What  did  Robertson  sayt  That  the  judge 
always  spoke  in  the  first  person.  CoL  Taylor  declared  that 
the  conduct  of  the  judge  appeared  calculated  to  abash  the 
counsel  and  turn  them  into  ridicule,  and  that  it  had  the 
desired  effect  and  that  everybody  laughed  at  the  observa- 
tions of  the  court,  but  the  counsel.  What  did  Gk>och  sayt 
Why  (to  use  his  own  phrase)  that  the  judge  appeared 
much  in  "yeamest,**  and  that  his  remarks  were  very  witty 
and  abashed  the  counsel  But  the  attorney  general  of 
Maryland,  who  is  never  at  a  loss  for  an  argument,  has  ob- 
served that  this  conduct  of  the  judge  was  calculated  to 
keep  the  people  in  a  good  humor.  That  the  counsel  for 
Callender  attempted  by  their  conduct  to  excite  insurrec- 
tion and  it  was  proper  in  the  judge  to  prevent  their  effect- 
ing their  purpose.  This  argument  does  great  credit  to  the 
ingenuity  of  the  gentleman,  but  it  does  not  justify  the  re- 
spondent. Where  was  the  respondent  at  that  timet  Was 
he  at  a  district  remote  from  the  seat  of  the  government  of 
a  state,  and  where  he  could  not  be  protected  t  No,  sir,  he 
was  in  Richmond,  the  capital  of  a  state  which  was  never 
disgraced  by  an  insurrection,  unless  the  glorious  times  of 
1776  may  be  so  termed.  He  was  within  a  stone's  throw  of 
the  residence  of  the  then  governor  of  Virginia — a  man 
whom  J  will  say  nothing  about,  let  the  high  stations  which 
he  has  filled  in  the  service  of  his  country,  speak  for  him :  a 


492  X/.    AMERICAN  STATE  TRIALS, 

man  who  was  at  that  time  more  interested  in  the  safety  of 
the  respondent  than  he  appeared  to  be  himself :  a  man  who 
trembled  lest  the  conduct  of  the  respondent  should  drive 
the  people  to  madness  and  cause  them  to  violate  the  laws. 
The  respondent  was  not  merely  under  the  protection  of  the 
laws  of  the  United  States,  but  he  was  in  the  neighborhood 
of  a  cantonment  of  the  troops  of  the  United  States,  who 
would  have  been  ready  to  protect  him  and  suppress  insur- 
rection. Why  those  trooi>s  were  brought  to  Richmond  and 
kept  there  during  the  trial  of  Callender,  is  not  for  me  to 
determine.  But  we  have  been  told  that  the  respondent  is 
justified  by  the  practice  of  his  own  state,  that  he  conformed 
to  the  practice  of  the  state  of  Maryland.  Surely  the  prac- 
tice of  Maryland  was  not  law  more  than  that  of  Virginia 
and  not  more  to  be  regarded.  The  respondent  in  one  in- 
stance rests  his  defense  on  the  ground  that  he  was  not 
bound  by  state  laws  and  at  the  same  time  takes  shelter  un- 
der the  laws  and  practice  of  the  state  of  Maryland.  It  has 
been  asked  why  the  respondent  did  not  conform  to  the  char- 
acter for  discernment  given  him  both  by  his  friends  and 
enemies.  Why  did  he  not  if  he  wished  the  conviction  of 
Callender  secretly  lie  in  wait  and  spring  upon  his  preyt 
Simply  for  this  reason — ^that  there  is  no  principle  or  rule 
more  true,  than  that  whatever  is  the  general  character  of 
a  man,  he  is  unable  always  to  conform  to  it.  We  find  the 
respondent  in  the  case  of  Fries  on  the  first  day,  highly  im- 
perious; but  afterwards,  on  the  stool  of  repentance.  At 
another  tribunal  this  repentance  may  have  some  effect. 
But  if  this  court  will  bear  in  mind  that  it  was  brought 
about  by  the  manly  conduct  of  the  gentlemen  of  the  bar,  he 
will  be  entitled  to  no  mercy  before  this  tribunal  for  it. 

It  has  been  said  that  the  doctrine  contended  for  by  the 
counsel  for  Fries,  and  the  counsel  for  Callender,  would 
prostrate  our  rights  at  the  feet  of  juries.  There  may 
they  always  lie,  in  preference  to  the  feet  of  judges.  The 
gentleman  who  closed  the  defense  (Mr.  Harper)  observed 
that  we  ought  not  to  place  the  criminal  law  at  the  feet  of 
the  juries.     Sir,  it  is  the  most  glorious  attribute  of  juries 
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to  declare,  that  they  have  the  right  to  decide  the  law  as 
well  as  the  fact  in  criminal  cases. 

It  is  conceded  they  have  the  right  to  find  a  general  ver- 
dict which  cannot  be  set  aside,  if  in  favor  of  the  accused. 
Of  what  consequence  then  is  it,  whether  this  power  is  an 
incidental  or  direct  one,  so  that  they  enjoy  itt  We  have 
no  power  given  by  the  constitution  to  punish  a  man  for 
robbing  the  mail,  but  we  have  the  power  to  establish  post 
offices,  and  carries  with  it  the  power  of  punishing  robberies 
of  the  mail.  Gentlemen  have  admitted  that  the  jury  pos- 
sess the  power  of  deciding  the  law,  yet  they  say  they  have 
not  the  right.  In  this  tissue  of  self  contradictions  the  gen- 
tlemen tell  us,  that  the  jury  ought  to  be  bound  by  the  opin- 
ion of  the  court  as  to  the  law,  but  they  have  a  right  to  de- 
cide whether  the  facts  proved,  brought  the  case  within  the 
law.  Is  there  a  greater  contradiction  than  this?  Are  gen- 
tlemen contending  for  a  doctrine  in  a  capital  case,  which 
in  England  has  been  scouted  in  the  case  of  a  libel,  that  the 
jury  are  only  to  find  the  facts  and  the  court  to  determine 
the  lawt 

In  the  case  of  Fries,  it  was  perfectly  useless  to  have  a 
jury  trial.  The  facts,  which  it  is  contended  were  the  only 
thing  on  which  the  jury  had  a  right  to  decide,  were  agreed 
on  by  all,  and  the  court  had  decided  the  law  of  treason.  I 
deny  the  gentlemen's  law,  as  well  versed  as  they  are  in  that 
science ;  and  I  do  assert  that  if  ever  I  am  called  upon  to  act 
in  the  capacity  of  a  juror,  I  shall  refuse  to  be  bound  by  it. 
Suppose  a  man  were  indicted  for  treason,  the  constitution 
has  defined  it,  and  the  court  assuming  to  themselves  the  in- 
fallibility of  the  court  of  Rome,  were  to  declare  that  a  mere 
riot  was  **a  levying  of  war;"  shall  I,  sir,  surrender  my  con- 
science to  the  court?  No,  I  should  be  bound  by  my  own  be- 
lief and  should  disregard  the  opinion  of  the  court.  Sup- 
pose a  man  should  be  indicted  for  killing  another.  Some 
circumstances  will  amount  to  a  justification,  such  as  it  be- 
ing done  in  defense  of  his  person,  and  which  I  consider 
equally  as  sacred,  in  defense  of  his  character  and  reputa- 
tion.   If  I  were  on  the  jury  and  it  appeared  that  the  i>erson 
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indicted  had  killed  the  other  in  defense  of  his  character 
and  reputation,  I  will  not  find  him  guilty  of  murder,  though 
directed  by  all  the  courts  in  the  nation.  According  to  some 
of  the  sacred  maxims  recorded  in  that  book  which  has  been 
so  frequently  cited,  I  would  say,  "I  would  have  done  so 
too  and  I  cannot  believe  that  to  be  a  crime  in  another  which 
would  be  justifiable  in  myself/'  I  have  been  a  juror  and 
always  thought  myself  authorized  to  decide  on  the  law  in 
criminal  cases  and  should  think  I  had  as  much  right  to  dic- 
tate to  the  court  what  was  the  law  in  civil  cases,  as  they 
had  to  me  in  criminal  cases.  I  hope  that  before  gentlemen 
will  undertake  to  establish  the  law  as  they  have  contended, 
they  will  introduce  a  bill  to  make  juries  more  submissive 
to  the  mandates  of  the  courts. 

There  is  an  expression  in  one  of  the  articles  of  imi)each- 
ment,  which  has  been  commented  on  by  one  of  the  counsel 
for  the  respondent  (Mr.  Key).  It  is  the  word  ** intemper- 
ance.*' As  these  articles  came  solely  from  my  pen,  I  feel 
bound  to  explain  the  meaning  of  every  word  contained 
therein.  The  word  intemi)erance,  has  various  significa- 
tions and  may  proceed  from  various  causes.  It  may  pro- 
ceed from  gluttony.  It  may  consist  in  drunkenness  or  an- 
other excess  which  I  am  ashamed  to  mention  to  this  hon- 
orable* court :  or  it  may  consist  in  a  want  of  temper.  This 
last  the  article  of  impeachment  has  reference  to,  when  it 
charges  the  respondent  with  being  guilty  of  intemperance 
on  the  trial  of  Callender.  This  is  a  charge  which  the 
friends  of  the  respondent  are  obliged  to  acknowledge  to  be 
correct.    It  is  admitted  that  he  wants  temper. 

Upon  the  subject  of  the  eighth  article  I  will  take  leave 
to  say  a  few  words.  What  was  the  charge  given  by  the 
respondent  to  the  grand  jury  at  Baltimore?  The  eloquent 
gentleman  who  closed  the  defense,  has  compared  the  scene 
produced  by  it,  to  a  brawl  or  a  riot.  He  told  us  that  there 
was  no  law  to  prohibit  it,  and  the  respondent  was  justifi- 
able in  delivering  the  charge  and  yet  the  gentleman  with 
so  fertile  an  imagination  as  he  possesses  could  liken  it  to 
nothing  but  a  brawl  or  a  riot.    And  is  this  a  proper  char- 
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acter  to  preside  in  a  court  of  justice?  Is  a  man  who  con- 
ducts himself  in  such  a  manner  as  to  excite  in  court,  sensa- 
tions similar  to  those  excited  by  a  brawl  or  a  riot,  to  be 
continued  in  the  exalted  station  of  a  judge  of  the  Supreme 
Court  of  the  United  States?  I  hope  not,  sir.  The  time  has 
been  when  the  sentiments  advanced  by  the  judge  in  his 
charge  would  have  been  denounced  as  Jacobinical  and 
would  have  come  within  the  pale  of  the  sedition  law.  Eyen- 
handed  justice  has  come  home  to  the  respondent,  his  own 
precedents  condemn  him.  The  charge  against  John  Fries 
(and  which  the  respondent  pronounced  to  be  treason)  was 
an  attempt  to  prejudice  the  minds  of  the  people  against  the 
government  and  the  respondent  has  been  guilty  bf  the  same 
offense.  But  this  conduct  has  been  attempted  to  be  justi- 
fied on  the  ground  that  it  has  been  the  practice  for  parsons 
to  preach  politics  from  the  pulpit  and  judges  to  pronounce 
judicial  harangues  from  the  bench.  If  we  advert  to  Hat- 
sell's  Precedents,  we  shall  perceive  that  Doctor  Manwaring 
was  impeached  for  preaching  a  political  sermon.  I  trust 
that  the  judiciary  will  be  confined  to  their  own  province, 
that  of  giving  correct  expositions  of  the  law,  and  that  the 
quick  hand  of  the  government  will  punish  all  those  who 
exceed  their  proper  bounds.  If  I  thought  it  worth  while,  I 
would  show  the  impropriety  of  delivering  political  charges 
to  grand  juries,  but  that  point  must  be  evident  and  has 
been  conceded  on  all  sides.  All  the  witnesses  produced  by 
the  respondent  have  declared  that  they  considered  the  de- 
livery of  political  charges  as  improper. 

I  must  now  be  permitted  to  attempt  something  like  a  re- 
view of  the  conduct  of  the  judge.  Begin  with  him  in  May, 
1800,  when  sitting  on  the  trial  of  Fries,  he  declared  the  law 
with  respect  to  treason:  Such  treason  as  a  man  of  plain 
sense  will  not  find  by  adverting  to  the  constitution.  We 
next  find  him  in  the  case  of  Callender,  fixing  the  doctrine 
of  libels.  We  see  the  same  spirit  pervade  the  decision  of 
both  these  cases,  we  see  a  determination  to  convict.  Follow 
him  to  Annapolis  and  we  find  the  soul  of  Yorick  infused  in 
the  soul  of  tiie  judge.    We  find  him  not  indeed  the  king's 
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jester,  for  luckily  we  have  no  king;  but  we  find  him  the 
jester  of  the  nation,  of  the  law,  and  of  the  judiciary.  I  beg 
leave  here  to  remark  upon  the  testimony  of  Mr.  Mason  with 
respect  to  the  conversation  which  took  place  between  him 
and  the  judge  at  Annapolis.  If  this  were  a  jest  it  was  a 
bitter  and  biting  one  to  Callender  and  so  far  was  the  wit- 
ness from  conceiving  it  to  be  of  that  nature,  that  he  never 
mentioned  it  to  any  person  until  jthe  day  preceding  this 
trial.  He  did  not  conceive  himself  justifiable  to  play  with 
the  character  of  the  resi)ondent,  however  the  latter  might 
be  disposed  to  sport  with  that  of  others.  But  we  were  told 
that  this  sort  of  evidence  violated  private  feelings  and  that 
one  gentleman  ought  not  to  be  forced  to  give  evidence  of 
the  conversation  of  another.  Thank  God,  we  live  in  a  coun- 
try in  which  no  man  is  above  the  law  and  where  no  distinc- 
tion is  made  in  courts  of  justice  between  gentlemen  and 
simplemen.  Francis  the  first  did  not  carry  his  idea  of  gen- 
tlemen further  than  has  been  done  in  this  case.  I  have  un- 
derstood previous  declarations  of  a  party,  is  legal  and  proper 
evidence  against  him,  especially  when  his  declarations  are 
carried  into  effect.  In  this  case  the  facts  follow  the  declara- 
tions, God  hath  joined  them  together  and  let  no  man  put  them 
asunder. 

We  have  been  accused  of  laying  in  wait  for  the  respond- 
ent, as  he  has  done  for  his  victims,  and  we  have  been  told 
in  order  to  accomplish  his  conviction  we  have  violated  the 
feelings  of  gentlemen  and  loosened  the  bonds  of  society. 
Sir,  in  courts  of  justice  we  hear  nothing  about  gentlemen 
and  those  remarks  will  not  make  us  shrink  from  our  duty. 
We  will  follow  him  step  by  step  unto  the  final  consumma- 
tion of  his  object.  This  conduct  was  unknown  to  the  plain 
common  sense  of  our  ancestors.  Follow  the  accused  from 
the  trial  of  Fries  to  the  case  at  New  Castle  and  we  see  one 
uniform  rule  of  conduct,  a  determination  to  bear  down  all 
opposition.  We  are  not  to  take  the  articles  as  different,  but 
as  one  continual  act  of  misconduct.  We  find  the  charges 
supporting  each  other  from  the  case  of  Fries,  in  Philadel- 
phia, to  the  charge  delivered  to  the  grand  jury  at  Balti- 
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more.    We  will  then  trace  him  from  Annapolis  as  we  would 
another  felon  and  see  if  his  after  conduct  was  not  in  con- 
formity with  his  declarations  there.    Trace  him  in  the  stage 
on  his  way  to  Richmond  and  we  find  him  engaged  in  a  con- 
versation with  Triplett,  who  was  a  stranger  to  him  and  ex- 
pressing sentiments  hostile  to  Callender.    We  find  him  aft- 
erwards at  Richmond,  expressing  his  regret  and  apprehen- 
sions that  Callender  would  not  be  taken  that  court.    But 
the  gentleman  who  spoke  last  (Mr.  Harper)  observed,  that 
no  credit  ought  to  be  given  to  this  because  the  marshal  did 
not  return  without  Callender.    Triplett  did  not  say  that  the 
marshal  had  returned  without  him,  but  that  the  judge  told 
him  so.    Might  not  the  judge,  hearing  or  fearing  that  Cal- 
lender could  not  be  taken,  declare  that  the  marshal  had  re- 
turned without  himf    most  indubitably.     There  is  no  in- 
consistency in  the  testimony  of  Triplett,  and  not  being  con- 
tradicted it  must  be  considered  as  conclusive.    From  thence 
follow  him  into  court  during  the  trial  of  Callender  and 
then  trace  him  to  New  Castle  and  Baltimore  and  we  shall 
find  a  tissue  of  facts  bearing  up  and  supporting  each  other. 
In  Pennsylvania  we  find  conduct  as  was  not  novel  to  Lewis 
and  Dallas;  but  Tilghman  and  even  Bawle  declared  that 
they  had  never  seen  such  a  procedure.    When  I  say  "even 
Rawle,'*  I  do  not  mean  with  disrespect  of  that  gentleman, 
but  he  did  not  hear  what  the  others  did.    So  little  attention 
did  he  pay  to  the  proceedings  on  the  first  day,  that  he  did 
not  hear  the  expressions  of  Mr.  Lewis,  which  ought  to  im- 
mortalize him,  "That  his  hand  should  never  be  polluted 
with  a  prejudicated  opinion,  especially  in  a  capital  case." 
lie  did  not  hear  much  else  that  was  heard  by  others;  the 
reason  was  that  he  was  employed  about  his  ofScial  duties. 
We  see  the  same  spirit  pervade  the  conduct  of  the  respond- 
ent.   We  have  been  told  that  our  sympathy  ought  to  be  en- 
listed not  on  the  side  of  Fries,  but  on  the  side  of  the  judge. 
He  has  been  represented   as   an   aged  patriot  of  seventy 
years,  as  a  man  who  is  obliged  to  employ  the  few  moments 
in  which  he  is  not  engaged  in  performing  his  judicial  duties, 
in  defending  himself  against  a  criminal  prosecution  and 
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it  lias  been  said  that  we  have  thirsted  for  his  blood.    What, 
sir,  are  we  about  to  take  away  his  life?   No,  Mr.  President, 
we  only  ask  that  he  shonld  be  removed  from  o£Sce,  on  ac- 
count of  the  outrages  which  he  has  committed  against  his 
country.    But  he  is  said  to  be  a  man  struggling  with  age 
and  disease,  a  man  worthy  of  sympathy.    So,  I  must  be  al- 
lowed to  feel  sympathy  for  others  as  well  as  the  judge  and 
cannot  refuse  it  to  his  victims.    A  hearty  yeoman  (as  Fries 
was)  struggling  with  injustice  and  oppression,  disposing 
of  his  little  property  to  meet  the  charges  of  the  prosecution. 
A  yeoman,  who,  having  heard  of  the  stamp  act,  in  a  mo- 
ment of  apprehension  and  violence  of  temper  had  resisted 
what  he  deemed  an  oppressive  law.    This  man  we  behold  in 
a  dungeon,  listening  to  the  clanking  of  his  own  fetters  and 
without  one  solitary  friend  to  comfort  and  cheer  his  droop- 
ing spirits.     He  must  have  been  beloved   and  esteemed 
among  his  neighbors ;  for  the  gentleman  from  Pennsylvania 
(Mr.    Hopkinson)  has   said   that   he    possessed   influence 
enough  to  prevent  for  a  long  time  the  execution  of  a  law 
of  the  United  States.    This  man,  trembling  at  the  terrors  of 
the  law  and  about  to  be  the  victim  of  constructive  treason, 
is  as  much  entitled  to  our  sympathy  as  any  king.    He  shall 
have  my  Gfympathy  and  more,  he  shall  have  justice.    Sir,  my 
smypathy  shall  flow  as  much  for  the  victim  of  injustice,  as 
for  his  powerful  oppressor.     Let,  however,  the  character 
which  we  have  heard  of  Fries  be  false  and  the  other  de- 
spicable, miserable  reptile,  be  as  much  a  wretch  as  he  has 
been  represented  to  be  and  which  I  grant  to  be  correct, 
yet  I  trust  that  this  court  will  not  be  influenced  by  ex- 
traneous matter.     We  have  been  told  that  Pries  was  a 
great  rebel  and  Callender  a  miserable  wretch.    Admit  this 
to  be  the  case,  does  that  prove  that  they  were  not  entitled 
to  justice  f    The  court  was  a  court  of  law  and  not  of  honor 
and  were  bound  to  dispense  justice  to  all  with  an  impartial 
hand.    I  bottom  myself  on  the  case  of  Logwood,  to  show 
that  the  chief  justice  of  the  United  States,  although  he 
must  have  considered  Logwood  as  one  of  the  greatest  of  crim- 
inals, yet  he  deemed  him  entitled  to  the  benefit  of  a  fair 
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and  impartial  trial.  .  Although  there  was  great  reason  to  sus- 
pect his  using  fool  plBj,  that  great  man  who  presided  at 
the  trial  and  whose  real  worth  was  never  known  until  he 
was  appointed  chief  justice^  said  not  a  word,  uttered  not  a 
syllable  until  the  jury  had  found  their  verdict  and  an  ex- 
ception was  taken  to  the  indictment,  and  he  was  obliged  to 
deliver  the  opinion  of  the  court.  He  never  considered  Log- 
wood as  entitled  to  indulgence.  He  knew  that  he  had  been 
guilty  of  a  most  heinous  offense,  and  that  he  employed 
every  undue  means  in  his  power  to  obtain  an  acquittal,  but 
the  judge  shrunk  from  establishing  a  precedent,  which 
might  be  used  when  no  necessity  existed  for  it.  This  man 
had  a  fair  trial,  and  Fries  and  Callender  ought  to  have  had 
the  same,  whether  guilty  or  not.  The  attorney  general  of 
Maryland  has  told  us  that  they  had  fair  trials,  because  they 
were  guilty  and  if  the  jury  had  found  a  contrary  verdict 
it  would  not  have  been  an  impartial  but  a  partial  verdict, 
because  contrary  to  right.  This  is  a  different  conception  of 
an  impartial  trial  than  what  I  have  always  conceived.  I 
hope  the  conduct  of  the  judge  will  be  taken  altogether  and 
the  quo  arUmo  will  be  seen  to  x>ervade  all  his  acts.  It  has 
been  asked  whether  if  the  respondent  (who  acknowledged 
to  be  a  man  eminent  for  his  talents)  had  evil  and  corrupt 
intentions,  he  would  not  have  disguised  them,  or  whether 
he  would  have  disclosed  them.  In  answer  to  this  I  will  ob- 
serve, that  let  a  person  be  ever  so  wise,  he  is  not  always 
upon  his  guard.  Men  of  sense  sometimes  say  and  do  foolish 
things  like  the  lengthy  argument  of  the  ex-attorney  gen- 
eral of  the  United  States,  to  prove  that  the  Potomac  had 
two  sides  to  it. 

In  the  desultory  course  which  I  have  persued  in  the  argu- 
ing of  this  case,  I  must  be  permitted  to  notice  observations 
as  they  occur  to  me,  because  I  was  unfortunate  enough  to 
lose  my  notes  and  they  were  only  found  and  brought  me 
this  morning  by  the  marshal  of  the  District  of  Columbia, 
but  I  have  a  precedent  for  the  learned  attorney  general  of 
Maryland,  was  equally  as  desultory  as  I  have  been. 

The   ex-attorney   general   of   the   United    States,  asked 
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whether  it  would  not  be  absurd  that  one  set  of  laws  should 
be  in  force  in  the  courts  of  the  United  States,  on  one  side 
the  Potomiac  and  a  different  set  on  the  other  side.  Had  the 
gentleman  thought  but  a  moment,  he  must  have  known  that 
that  was  the  case  and  that  the  act  of  Congress  expressly 
declares  the  state  laws  to  be  the  rule  of  conduct  for  the  gov- 
ernment of  the  federal  courts.  What  law  of  the  United 
States  provides  for  hanging  a  man  for  murder  or  treason, 
or  provides  for  striking  a  jury?  None  does  exist.  No  uni- 
form laws  exist  throughout  the  courts  of  the  United  States, 
but  they  vary  according  to  the  customs  and  usages  of  the 
states.  This  was  provided  for  the  soundest  reason;  that 
the  people  of  the  different  states  had  been  accustomed  to 
be  proceeded  against  by  their  own  laws  and  would  like, 
them  better  than  a  new  code.  I  by  no  means  deny  the 
right  of  Congress,  to  pass  a  general  law  for  the  govern- 
ment of  the  federal  courts,  but  by  the  law  of  Congress  it  is 
declared,  that  the  state  laws  shall  prevail.  An  attempt 
has  been  made  in  the  court  of  the  debate,  to  arraign  the 
testimony  of  John  Heath.  How  is  it  arraigned.  He  is  a 
creditable  man,  has  been  a  member  of  Congress  and  is  now 
one  of  the  executive  counsel  of  the  state  of  Virginia. 
Marshall  stated  that  when  he  went  to  the  chambers  of  the 
judge,  he  found  Heath  on  his  way  out,  but  he  does  not  re- 
member whether  Randolph  was  with  him  at  the  time  or  not, 
Randolph  might  have  been  there  before  and  the  conversa- 
tion between  him  and  the  judge  have  taken  place.  Heath 
stated  at  this  bar,  that  he  related  the  converaation  to  Mr. 
Holmes  and  several  others.  An  attempt  has  been  made  to 
show  that  he  could  not  have  related  it  to  Mr.  Holmes  on 
that  day,  because  Holmes  left  "Richmond  before  Callender 
was  arrested.  Heath  did  not  state  whether  he  related  it 
to  Mr.  Holmes  directly.  He  stated  that  he  told  it  to  several 
immediately  and  that  he  remembers  to  have  told  it  to  Mr. 
Holmes  and  the  latter  states,  that  it  might  have  been  told 
to  him  at  the  September  court  following.  Heath  stated 
that  he  had  related  the  conversation  to  Merriwether  Jones, 
who  was  summoned  as  a  witness,  but  was  prevented  by  in- 
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disposition  from  attending,  he  would  therefore  have  stated 
that  as  true  which  was  not  a  fact,  when  he  expected  that 
Jones  would  be  here  as  a  witness.    If  I  had  been  governed 
by  personal  considerations,  I  should  long  since  have  closed 
my  remarks,  but  my  duty  compelled  me  to  be  longer  than 
I  wished.    I  shall,  however,  endeavor  to  finish,  that  this 
cause  may  go  to  a  tribunal  where  it  may  be  decided  in  the 
spirit  and  letter  of  justice.    I  feel  averse  to  detain  this 
court  any  longer,  when  I  am  conscious  that  business  of  im- 
portance claims  their  attention;  but  I  must  be  permitted 
to  repeat  one  argument,  that  the  independence  of  the  ju- 
diciary is  amply  sufficient  for   the    faithful  discharge    of 
their  duties.    If  judges  are  perfect  and  not  to  be  considered 
as  men,  why  did  the  constitution  provide  for  impeaching 
them?    This  court  was  told  to  guard  against  the  spirit  of 
party  and  of  the  mischief  that  would  result  from  a  convic- 
tion of  the  respondent;  as  the  spirit  of  victorius  factions 
have  been  adduced,  I  will  say  a  few  words.    The  present 
ruling  party  has  been  represented  as  a  victorious  one  and 
Vframed  not  to  follow  the  example  of  others.    What  is  the 
subject  of  the  prosecution?    To  hold  up  to  the  judges  a 
warning,  to  act  with  uprightness  in  office  and  not  to  lean 
to  any  party.    If  they  do  their  duty  and  administer  justice 
to  every  person,  they  will  be  free  from  prosecution.    This 
prosecution  will  be  a  solemn  memento  to  them,  that  justice, 
although  sometimes  flow,  is  always  certain  to  overtake  her 
victims.    In  the  year  1800,  when  the  respondent  was  sit- 
ting on  the  trial  of  Fries,  was  it  dreamt  that  in  so  short  a 
time  he  would  be  called  to  an  account  for  his  conduct?  Cer- 
tainly not.    There  was  not  the  least  exi>ectation  of  the  great 
change  which  has  taken  place  in  our  affairs.    This  is  a  clue 
to  the  key  which  unlocks  the  whole  conduct  of  the  respond- 
ent.   He  wished  to  recommend  himself  to  the  president  of 
the  United  States  and  supposed  that  the  conduct  which  he 
pursued,  was  most  likely  to  have  the  desired  effect.    It  is 
well  known  that  this  country  was  divided  by  political  par- 
ties, and  that  in  the  year  eighteen  hundred,  the  one  to 
which  the  respondent  belonged  had  the  ascendancy.    The 
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respondent  then  conceived  that  his  conduct  wonld  recom- 
mend him  to  the  riding  party  and  procure  him  promotion. 
Nay  more,  he  is  an  ambitious  and  aspiring  man  and  prob- 
ably had  his  eye  fixed  on  the  presidency  of  the  United 
States,  to  which  his  talents  would  have  recommended  him. 
Can  it  be  doubted  but  that  if  he  had  been  brought  forward, 
he  would  have  obtained  as  many  votes  as  any  other  man  of 
the  party  f  The  transactions  of  this  day  was  among  the 
least  of  all  possible  events  which  he  supposed  could  have 
taken  place  and  he  supposed  that  the  rigor  he  showed 
would  recommend  him  to  the  majority  of  the  nation.  I 
have  too  much  respect  for  the  gentleman  who  then  held  the 
executive  power  to  believe  that  (notwithstanding  all  his 
errors)  such,  conduct  would  have  been  a  recommendation  to 
him. 

Mr.  President,  I  have  been  very  desultory  in  the  remarks 
which  I  have  made,  I  am  convinced  that  if  time  had  per- 
mitted me  to  have  reduced  my  arguments  in  some  sort  of 
order,  shape  and  form,  that  I  should  have  been  unable  to 
have  detained  the  court  so  long.  In  a  little  time  I  will  dis- 
miss them  to  their  consciences  and  their  Ood.  We  demand 
not  that  an  independent  judge  shall  be  removed  from  ofKce. 
There  are  independent  judges  on  the  bench,  whose  dis- 
missal we  do  not  seek.  We  only  ask  that  a  man,  who  is  un- 
worthy of  the  high  judicial  station  which  he  fills,  should  be 
dismissed  from  the  service  of  his  country  at  the  age  of  sev- 
enty years.  A  man  who  has  marked  his  whole  character 
with  oppression  and  been  constantly  employed  in  preach- 
ing politics  and  construing  treason.  The  suspicion  excited 
against  the  judge  is  enough  to  render  him  unfit  for  office. 
We  have  been  told  that  the  judge  possesses  an  irritable 
temper  and  that  allowances  ought  to  be  made  for  the  im- 
perfections of  human  nature.  I  am  the  last  man  in  the 
world,  who  would  condemn  the  judge  on  the  score  of  ir- 
ritability of  temper;  but  if  ever  I  should  be  exalted  to  an 
official  station  and  suffer  the  infirmities  of  my  nature  to 
carry  me  beyond  the  bounds  of  my  duty,  let  me  be  stoned 
to  death.    It  is  not  for  having  an  irritable  temper  that  we 
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complain  of  the  judge,  but  for  not  governing  it  in  a  high 
judicial  station ;  his  age  ought  to  have  taught  him  this  or 
he  ought  to  have  resigned.  Why  does  he  not  follow  the 
example  of  the  chief  justice,  a  man  as  much  superior  to 
him  in  points  of  talents,  as  he  is  in  uprightness  of  conduct? 
It  becomes  the  court  to  say,  whether  a  man  who  has  acted 
in  the  manner  the  respondent  has  done  and  possesses  the 
imperfections  which  it  is  admitted  he  possesses,  shall  be 
turned  loose  to  repeat  his  outrages  upon  the  nation,  or  to 
stand  as  a  land  mark  and  a  warning,  that  hereafter  no  tal- 
ents, no  age,  no  connections,  shall  protect  a  man  from  the 
justice  of  this  nation.  The  attention  of  the  nation  is  drawn 
to  this  trial  and  they  are  waiting  in  anxious  exx>ectation  for  the 
event  If  Judge  Chase  is  innocent,  let  him  not  be  merely  ac- 
quitted. Let  it  be  an  unanimous  vote.  Let  hoeannas  be  sung  to 
his  name,  and  let  it  be  said, ' '  thus  shall  it  be  done  to  the  man 
whom  the  highest  judicial  tribunal  in  the  nation  delighteth  to 
honor." 

On  the  other  hand,  if  he  be  guilty,  which  we  contend  he  is, 
let  a  unanimius  vote  of  condemnation  be  pronounced  against 
him.  You  are  called  upon  to  punish  him,  that  hencefor- 
ward judges  may  be  deterred  from  bringing  politics  into 
court.  I  beg  the  court  to  pause  and  consider  the  consequen- 
ces that  will  result  from  an  acquittal.  We  do  not  ask  that  the 
judge  shall  be  beheaded.  Nay,  we  do  not  ask  that  he  should 
be  disqualified  from  holding  an  office  hereafter.  The  consti- 
tution does  not  require  it.  We  demand,  in  the  name  of  the 
people  of  the  United  States,  that  a  judge  unworthy  of  office 
be  removed.  If  he  is  worthy  his  counsel  ought  to  be  im- 
peached for  the  defense  which  they  have  made.  They  have 
not  attempted  to  justify  his  conduct,  and  that  is  sufficient  evi- 
dence of  his  unworthiness.  In  the  name  of  the  house  of  rep- 
resentatives, therefore,  I  demand  justice  at  the  hands  of  this 
court,  and  that  the  respondent  be  removed  from  office. 

Mr,  Harper.  1  beg  leave,  Mr.  President,  to  correet  the  honorable 
gentleman  who  has  just  conduded  (Mr.  Randolph)  with  respect  to 
what  he  has  called  admissions  on  onr  part;  and  to  notice  a  little 
the  authority  which  he  has  read  respecting  Chief  Justice  Eeel3rnge. 
The  honorable  gentleman  has  stated  that  we  admitted  our  client  to 


504  -y/.    ^AMERICAN  STATE  TRIALS. 

be  guilty.  I  disdaim  and  deny  any  such  admission.  Had  we  made 
it  -we  should  have  admitted  what  is  not  true.  We  did  indeed  admit, 
that  our  client  has  been  goilty  of  some  casual  indiscretionSy  such  as 
are  common  to  every  man;  but  we  neither  did  or  could  admit  more. 

The  honorable  gentleman  is  also  incorrect  in  his  manner  of  stat- 
ing John  Heath's  testimony.  John  Heath  did  positively  swear,  tiiat 
he  told  the  circumstances  to  Mr.  Holmes,  witlun  an  hour  after  the 
conversation  in  his  presence  took  place  between  the  respondent  and 
the  marshaL 

The  honorable  gentleman  has  also  said,  that  I  compared  the  con- 
duct of  my  client  to  a  brawl  or  a  riot.  This  is  an  utter  mistake. 
I  said  no  such  thing — I  made  no  such  comparison.  I  merely  ad- 
duced the  case  of  a  person,  who  had  been  engaged  in  a  brawl  or  a 
riot,  and  afterwards  came  into  court  to  give  evidence  concerning  it, 
as  an  instance  to  show  how  inaccurate  are  the  accounts  given  by 
angry  men  of  transactions,  by  which  their  passions  have  been 
strongly  excited. 

As  to  the  authority  cited  by  the  honorable  gentleman  from  Hat- 
sell,-  to  show  that  Sir  John  Keelynge  was  a  man  of  worthless  char- 
acter, whose  writings  are  not  entitled  to  credit;  it  does  indeed  ap- 
pear from  Hatsell,  that  Sir  John  Keelynge,  while  chief  justice  of 
England,  was  cited  to  appear  before  the  house  of  commons,  upon 
charges  exhibited  aginst  him.  But  what  was  the  result  f  The  hon- 
orable gentleman  has  omitted  to  inform  us.  But  had  he  proceeded 
to  read  the  next  sentence  in  the  book,  he  would  have  found  that 
Sir  John  Keelynge  appeared  to  the  summons,  made  his  defense,  and 
was  most  honorably  acquitted.  It  was  a  light  vague  and  groundless 
accusation,  which  met  with  the  fate  that  ought  ever  to  attend  such 
accusations,  and  that  I  hope  will  attend  the  present. 

The  honorable  gentleman  has  also  discovered  that  the  decisions 
reported  by  Sir  John  Keelynge,  which  were  cited  by  my  learned 
colleague,  were  star  chamber  decisions;  and  he  has  indulged  himself 
in  repeating  many  of  the  usual  invectives  against  the  star  chamber 
proceedings,  and  star  chamber  decisions.  But  where  did  he  find 
that  these  decisions  were  made  in  the  star  chamber?  If  he  had  tak- 
en the  trouble  to  read  the  book,  which,  together  with  its  author, 
he  has  so  much  stigmatized,  he  would  have  found  that  these  deci- 
sions were  made,  not  in  the  star  chamber,  but  in  the  court  of  King*s 
Bench;  which  was  at  that  time  filled  by  some  of  the  ablest  lawyers 
that  England  has  ever  produced.  If  he  will  take  the  trouble  to  open 
the  learned  work  of  Hale  on  the  criminal  law,  of  Hale,  whom  he 
and  his  colleagues  have  so  much  and  so  justly  extolled,  and  whose 
eulogium  is  a  perpetual  theme,  in  every  court  of  criminal  jurisdic- 
tion; if  he  will  turn  to  Hawkins,  the  leading  authority  and  constant 
manual  on  criminal  law;  he  will  find  that  Keelynge's  Reports  are 
constantly  cited  as  authority  by  those  learned  writers;  and  that  the 
very  decisions  cited  by  my  learned  colleague,  which  so  strongly  ex- 
cited the  indignation  of  the  honorable  gentleman  himself,  are,  at 
thiiS  moment,  considered  as  the  established  law  of  England  and  con- 
sequently of  this  country  so  far  as  they  apply. 
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The  latitude  allowed  by  this  honorable  conrt,  wotdd  admit  of  my 
correcting  many  other  mistakes  of  minor  importance,  into'  "whidi 
the  honorable  gentleman  has  fallen;  but  the  lateness  of  the  hour 
and  our  anxious  wish  to  bring  the  trial  to  a  close,  admonish  me  ti> 
abstain  from  any  further  remarks. 

Mr.  Randolph.  I  did  not  say  that  the  case  cited  from  Keelynge 
was  a  star  chamber  decision,  but  that  it  took  place  in  those  times 
when  star  chamber  decisions  were  in  force.  I  did  not  cite  Hatsdl 
to  show  that  Chief  Justice  Keelynge  was  convicted,  merely  to  prove 
that  an  investigation  was  made  into  his  conduct  on  account  of  com- 
plaints having  reached  the  house  of  commons  that  the  rights  of 
jurors  had  been  innovated  by  him.  The  gentleman  cannot  deny 
this,  or  it  is  immaterial  whether  he  does  or  not,  because  his  denying 
it  will  not  prevent  it  from  being  true.  The  event  in  the  case  of 
Judge  Keelynge  showed  that  the  house  had  received  erroneous  in- 
formation; but  in  the  case  before  the  court,  I  trust  the  charges 
have  been  satisfactorily  substantiated.  If  he  is  innocent,  on  us 
and  on  the  house  of  representatives  be  the  disgrace  of  having  ac- 
cused and  brought  him  to  this  bar.  As  I  before  observed,  let  there 
be  a  unanimous  vote  of  acquittal;  let  hosannas  be  sung  to  his  name; 
nay  let  odium  rest  on  the  people  of  the  United  States, 

THE  JUDGMENT.  March  1 

At  half  past  twelve  the  Coubt  took  their  seats  and  the  yioi>- 
Pbesident,  having  directed  the  secretary  to  read  the  first  ar- 
ticle of  impeaehment,  observed  that  the  question  would  be  put 
to  each  member,  on  each  article  separately,  as  his  name  oc- 
curred in  alphabetical  order.  The  first  article  was  then  read. 
The  question  was  thereupon  put  by  the  Vicb-Prbstobnt 
and  repeated  after  each  article  as  read,  viz. : 

Is  Samuel  Chase,  Esq.,  guilty  or  not  guilty  of  a  high  crime 
or  misdemeanor  in  the  article  of  imx>ea€hment  just  read. 

The  Senate  voted  as  follows : 

Article  1 — guilty,  16 ;  not  guilty,  18. 

Article  2 — guilty,  10 ;  not  guilty,  2L 

Article  3 — guilty,  18 ;  not  guilty,  16. 

Article  4 — guilty,  18 ;  not  guilty,  16* 

Article  5 — not  guilty,  unanimous. 

Article  6 — guilty,    4 ;  not  guilty,  80. 

Article  7 — guilty,  10 ;  not  guilty,  24. 

Article  8 — guilty,  19 ;  not  guilly,  15. 

The  ViGE-PBEsmsNT :  There  not  hemg  a  oonstitational  ma- 
jority on  any  one  article,  it  becomes  my  duty  to  pronounce 
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tliat  Samuel  Chase,  Esq.,  is  acquitted  on  the  articles  of  im- 
I>eachiimt  exhibited  against  him  by  the  house  of  representa- 
tives. 

Table  of  the  votes  given  on  the  several  articles  of  impeachment: 


Mr.  Adams Mass. 

Mr.  Anderson Teniu 

Mr.  Baldwin Ga. 

Mr.  Bayard  Del. 

Mr.  Bradley Vt. 

Mr.  Breckenridge Ky. 

Mr.  Brown  Ky. 

Mr.  Cooke Tenn. 

Mr.  Condit .•••. .N. J. 

Mr.  Dayton  ..••.••..•. N. J . 
Mr.  EiUery  •.••........ .B. I. 

Mr.  Franklin N.  C. 

Mr.  Ghdllard S.  C. 

Mr.  GUes Va. 

Mr.  Hillhouse Conn. 

Mr.  Howland R.  I. 

Mr.  Jackson  Ga. 

Mr.  Logan Pa. 

Mr.  Maclay Pa. 

Mr.  MitchOl N.  Y. 

Mr.  Moore Va. 

Mr.  Olcot N.  H. 

Mr.  Pickering Mass. 

Mr.  Plnmer N.  H. 

Mr.  Israel  Smith Yt. 

Mr.  J.  Smith N.  Y. 

Mr.  J.  Smith Ohio 

Mr.  S.  Smith Md. 

Mr.   Stone N.  C. 

Mr.  Snmpter  • S.  C. 

Mr.  Tracy Conn. 

Mr.  White Del. 

Mr.  Wortiiington Ohio 

Mr.  Wright Md. 

Guilty 

Not  Guilty 
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THE  TRIAL  OP  JAMES  PHILIPS  FOR  LARCENY, 

NEW  YORK  CITY.  1819. 

THE  NARRATIVE. 

John  Branson,  who  kept  a  store  in  New  York  City,  found 
one  night  when  he  came  to  dose  his  establishment  that  several 
hats  that  he  had  displayed  outside  had  been  stolen.  So  the 
next  evening  to  catch  the  thief  he  hung  one  outside  the  win- 
dow, attached  to  a  strong  cord  which  he  tied  to  the  side  of 
the  building.  Then  he  secreted  himself  behind  a  pile  of  goods 
and  watched.  His  ruse  was  successful.  After  a  while  a  man 
came  along  and  seizing  the  hat  attempted  to  walk  away  with 
it  But  when  he  discovered  that  it  was  tied,  and  saw  Bran- 
son's  eye  on  him,  he  dropx>ed  it  and  ran.  But  he  was  caught 
and  indicted  for  stealing  the  hat  On  the  trial  the  judge  told 
the  jury  that  they  would  have  to  acquit  him,  because  the  law 
required  that  to  be  guilty  of  larceny  there  must  be  what  was 
called  an  asportation,  i.  e.,  a  carrying  away  of  the  thing,  and 
here  that  was  impossible,  for  the  hat  was  all  the  time  attached 
to  the  building  and  the  cord  was  never  broken. 

THE  TRIAL.* 

In  the  Covrt  of  General  Sessions,  New  York  Ciiy,  December, 
1819. 

Hon.  Cadwallader  D.  Colden,*  Judge. 

December  16. 

The  prisoner  was  indicted  for  larceny  for  stealing  one  hat, 
the  property  of  John  Branson  on  December  10.  He  pleaded 
noi  gmliy. 

Pierre  C.  Van  Wyck,*  District  Attorney,  for  the  Prosecu- 
tion; the  Prisoner  was  without  counsel. 

*  New  York  Ciiy  Hall  Recorder.    See  1  Am.  St  Tr.,  61. 
«  See  1  Am.  St  Tr.  6. 

*  See  10  Am.  St  Tr.  567. 
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THE  EVIDENCE. 


John  Branson.  I  am  the  pro- 
prietor of  a  furnishing  store  in 
the  city.  Several  hats  that  I  dis- 
played outside  my  store  were 
stolen  on  the  evening  of  Decem- 
ber 9,  and  I  determined  to  catch 
the  thief.  So  the  next  evening 
I  put  one  hat  outside  which  I 
tied  with  a  strong  string  to  the 
window,  then  I  went  behind  a 
pile  of  goods  at  the  door  and 
watched.     Presently  I  saw  the 


prisoner  look  at  the  hat,  take 
hold  of  it  and  commence  to  run 
away  with  it.  But  when  he  tried 
to  pull  it  away  and  found  that 
the  string  cord  was  too  strong 
and  would  not  break,  he  took  to 
his  heels.  But  I  caught  up  to 
him  and  turned  him  over  to  a 
watchman. 

The  prisoner  made  no  denial 
of  the  testimony  and  called  no 
witnesses. 


Golden,  Judge :  I  must  say  to  you  gentlemen  of  the  jury 
that  to  constitute  larceny,  with  which  the  prisoner  is  charged, 
there  must  be  a  carrying  away,  and  the  prisoner  must  have 
had  a  complete  control  of  and  possession  of  the  property 
which  he  is  charged  with  stealing.  I  will  read  you  from 
East's  Crown  Law  a  few  leading  cases  which  will  explain  to 
you  what  this  means. 

The  least  removal  of  the  thing  taken  from  the  place  where 
it  was  before  is  a  sufficient  asportation,  though  it  be  not  quite 
carried  off.  As  where  the  prisoner  took  up  a  parcel  in  a 
wagon,  and  carried  it  from  one  end  of  the  wagon  to  the  other, 
with  intent  to  steal  it ;  although  it  was  never  taken  out  of  the 
carriage,  but  he  was  seized  in  the  fact ;  yet,  by  all  the  judges, 
this  was  a  sufficient  asportation  to  constitute  felony.  But 
where  William  Cherry  was  indicted  for  stealing  a  wrapper 
and  some  pieces  of  linen  cloth ;  and  it  apx)eared  that  the  linen 
was  packed  up  in  the  wrapper  in  the  common  form  of  a  long 
square,  which  was  laid  lengthwise  in  a  wagon:  That  the 
prisoner  set  up  the  wrapper  on  one  end  in  the  wagon  for  the 
greater  convenience  of  taking  the  linen  out,  and  cut  the 
wrapper  all  the  way  down  for  that  purpose;  but  was  appre- 
hended before  he  had  .taken  any  thing:  all  the  judges  agreed 
that  this  was  no  larceny;  although  his  intention  to  steal  was 
manifest.  For  a  carrying  away,  in  order  to  constitute  felony, 
must  be  a  removal  of  the  goods  from  the  place  where  they 
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were;  and  the  felon  mnst,  for  the  instant  at  least,  have  the 
entire  and  absolute  possession  of  them. 

In  another  case  one  had  his  keys  tied  to  the  strings  of  his 
purse  in  his  pocket,  which  Elizabeth  Wilkinson  attempted  to 
take  from  him,  and  was  detected  with  the  pnrse  in  her  hand; 
bnt  the  strings  of  the  pnrse  still  hung  to  the  owner's  pocket 
by  means  of  the  keys.  This  was  mled  to  be  no  asportation : 
the  purse  could  not  be  said  to  be  carried  away,  for  it  still  re- 
mained fastened  to  the  place  where  it  was  before.  So  where 
A  had  his  purse  tied  to  his  girdle,  and  B  attempted  to  rob 
him,  in  the  struggle  the  girdle  broke,  and  the  purse  fell  to  the 
ground ;  B  not  having  previously  taken  hold  of  it,  nor  pick- 
ing it  up  afterwards :  it  was  ruled  to  be  no  taking. 

In  the  conference  upon  Cherry's  case,  above  referred  to, 
Eyre  B.  mentioned  a  case  before  him,  where  goods  in  a  shop 
were  tied  to  a  string,  which  was  fastened  by  one  end  to  the 
bottom  of  the  counter.  A  thief  took  up  the  goods  and  car- 
ried them  towards  the  door  as  far  as  the  string  would  permit, 
and  was  then  stopped :  this  he  held  not  to  be  a  severance,  and 
consequently  no  felony, 

James  Lapier  was  convicted  of  robbing  Mrs.  Hobar£  on  the 
highway,  and  taking  from  her  person  a  diamond  ear-ring.  The 
feet  was  that  as  Mrs.  H.  was  coming  out  of  the  opera  house  she 
felt  the  prisoner  snatch  at  her  ear-ring  and  tear  it  from  her 
ear,  which  bled,  and  she  was  much  hurt ;  but  the  ear-ring  fell 
into  her  hair;  where  it  was  found  after  she  returned  home. 
Judgment  being  respited  for  the  opinion  of  the  judges, 
whether  this  were  such  a  taking  from  the  person  as  to  con- 
stitute robbery ;  they  were  all  of  opinion  that  it  was.  It  be- 
ing in  the  possesion  of  the  prisoner  for  a  moment,  separate 
from  the  lady's  person,  was  sufficient,  although  he  could  not 
retain  it,  but  probably  lost  it  again  the  same  instant ;  and  it 
was  taken  by  violence. 

But  in  the  case  of  Edward  Farrel,  who,  upon  an  indictment 
for  robbery,  was  found  to  have  stopped  the  prosecutor  as  he 
was  carrying  a  feather  bed  on  his  shoulders,  and  told  him  to 
lay  it  down  or  he  would  shoot  him ;  on  which  the  prosecutor 
laid  the  bed  on  the  ground ;  but  before  the  prisoner  could  take 
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it  tip  so  as  to  remove  it  from  the  spot  where  it  lay,  he  was 
apprehended :  the  judges  were  of  opinion  that  the  offense  was 
not  completed,  and  the  prisoner  was  discharged. 

It  is  evident  from  the  evidence  given  bj  the  only  witness, 
that  the  prisoner  never  had  the  possession  and  control  of  the 
hat;  it  was  all  the  time  attached  to  the  building;  he  did  not 
eat  the  cord,  and  did  not  succeed  in  breaking  it.  So  in  my 
opinion  you  cannot  find  him  guilty  as  charged. 

The  Jury  returned  a  verdict  of  not  guUty  and  the  priioner 
was  disehfurged. 


THE  TRIAL  OF  MARE  AND  PHTTJJS   (NEGRO 

SLAVES)  FOR  PETIT  TREASON,  IN  THE 

MURDER  OP  CAPTAIN  JOHN  CODMAN, 

THEIR    MASTER,     CAMBRIDGE, 

MASSACHUSETTS,   1756. 

THE  NAREATIVB. 

Captain  John  Codman,  a  thrifty  saddler,  sea  captain,  and 
merchant  of  Charlestown,  Mass.,  was  the  owner  of  several 
slaves  whom  he  employed  either  as  mechanics,  common  labor- 
ers, or  house  servants.  Three  of  the  most  trusted  of  these, 
Mark,  Phillis,  and  Phebe— particularly  Mark — ^found  the 
rigid  discipline  of  their  master  unendurable,  and,  after  set- 
ting fine  to  his  workshop  some  six  years  before,  hoping  by  the 
destruction  of  this  building  to  so  embarrass  him  that  he 
would  be  obliged  to  sell  them,  they,  in  the  year  1755,  con- 
spired  to  gain  their  end  by  poisoning  him. 

In  this  confederacy  some  five  or  six  negroes  belonging  to 
other  owners  were  more  or  less  directly  implicated.  Mark, 
the  leader,  was  able  to  read  and  write.  He  professed  to  have 
read  the  Bible  through,  in  order  to  find  if,  in  any  way,  his 
master  could  be  killed  without  incurring  guilt,  and  had  come 
to  the  conclusion  that  according  to  Scripture  no  sin  would 
be  committed  if  the  act  could  be  accomplished  without  blood- 
shed. It  seems,  moreover,  to  have  been  commonly  believed  by 
the  negroes  that  a  Mr.  Salmon  had  been  poisoned  by  one  of 
his  slaves,  without  discovery  of  the  crime.  So,  application 
was  made  by  Mark,  first  to  Kerr,  the  servant  of  Dr.  John 
Gibbons,  and  then  to  Robin,  the  servant  of  Dr.  Wm.  Clark, 
for  poison  from  Iheir  masters'  apothecary  stores,  which  was 
to  be  administered  by  the  two  women.  Essex,  the  servant  of 
Thomas  Powers,  had  also  furnished  Mark  with  a  quantity  of 
black  lead  for  the  same  purpose.  This  was  not  the  harmless 
plumbago  to  which  that  name  is  now  usually  given,  but  ga- 
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lena,  or  pltunbnb  mgrnm,  a  native  snlphuret  of  lead,  prob- 
ably used  for  a  glaze  by  the  potters  of  Charlestowiu 

Eerr  declined  to  have  any  band  in  the  business,  but  Bobin 
twice  obtained  and  delivered  to  Mark  a  quantity  of  arsenic, 
of  which  the  women,  Phebe  and  Phillis,  made  a  solution 
which  they  kept  secreted  in  a  vial,  and  from  time  to  time 
mixed  with  the  water-gruel  and  sago  which  they  sometimes 
gave  directly  to  their  victim  to  eat,  and  at  other  times  pre- 
pared to  be  innocently  administered  to  him  by  one  of  his 
daughters.  They  also  mixed  with  his  food  some  of  the  black 
lead,  which  Phillis  seems  to  have  thought  was  the  efficient 
poison,  though  it  appeared  from  the  testimony  that  he  was 
killed  by  the  arsenic 

The  crime  was  promptly  traced  home  to  the  conspirators, 
and  the  day  after  Captain  Codman's  death,  a  coroner's  jury 
found  that  he  died  from  poison  feloniously  procured  and  ad- 
ministered by  Mark.  Ten  days  later,  Quaco,  the  nominal  hus- 
band of  Phebe  and  one  of  the  negroes  implicated,  was  exam- 
ined before  a  justice  of  the  peace,  and  the  examination  was 
followed  by  that  of  Mark  and  Phillis.  The  grand  jury  found 
a  true  bill  for  petit  treason  against  Phillis,  and  against  Mark 
and  Bobin  as  accessories  before  the  fact 

On  the  trial,  Quaco,  Phebe  and  Robin  seem  to  have  been 
allowed  to  turn  King's  evidence,  but  the  answers  of  the  pris- 
oners on  their  examination  were  mutually  recriminative  and 
amounted  to  a  plenary  confession  of  the  crime  of  each.  They 
were  speedily  convicted,  and  a  month  later  Mark  was  hanged 
and  Phillis  burned  to  death — ^the  latter  being  the  punishment 
at  common  law  for  petit  treason  committed  by  a  woman> 

THE  TRIAL.* 

In  the  Superior  Covrt  of  Judicature,  Court  of  Assize  and 
General  Ooal  Delivery,  Cambridge,  Middlesex  County, 
Massachusetts,  August,  1755. 

*  This  narrative  is  taken  from  Mr.  Goodell's  pamphlet,  post. 

*  Bibliography.  *''The  Trial  and  Execution  for  Petit  Treason  of 
Mark  and  Phillis,  Slaves  of  Capt.  John  Codman,  who  murdered 
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Hon.  Stephen  SswAiiL,'  Chief  Justice. 

Benjamin  Lynde/    1 

John  Gushing/         I  Justices. 

•Chambers  Russell/ J 

Augtist  7. 

Upon  an  indictment  found  by  the  grand  jury  against 
PhiUis,  a  female  slave,  and  Mark  and  Rohin,  male  slaves,  for 
petit  treason,  and  for  the  murder  of  their  master,  Captain 
John  Codman,  by  causing  poison  to  be  placed  in  the  water- 
gruel  of  which  he  partook/*  today  the  said  PhiUis  was  ar- 

their  Master  at  Charlestown,  Mass^  in  1755 ;  for  which  the  man  was 
hanged  and  gibbeted,  and  the  woman  was  bnmed  to  death.  In- 
cluding also  some  account  of  other  punishments  by  burning  in 
Massachusetts.  By  Abner  Cheney  Goodell,  Jr.  Cambridge.  John 
Wilson  and  Son.    University  Freaa.    1883.'* 

Judge  Lynde,  one  of  the  judges,  makes  a  memorandum  of  this 
trial  and  of  the  particulars  of  the  executions,  in  his  diary  under 
date  of  July  9,  1755.  Lynde  Diaries  (privately  printed,  1880), 
p.  179. 

*Sewall,  Stbopheit.  (1704-1760.)  Bom  Salem,  Mass.  Chief 
Justice  of  Massachusetts,  1752-1760. 

•Lynde,  Benjamin.  (1700-1781.)  Bom  and  died  Salem,  Mass., 
after  being  a  judge  of  the  Sessions  and  Common  Pleas,  he  in  1745 
succeeded  his  father  on  the  bench  of  the  Supreme  Court. 

*Cu8HiNG,  John.  (1695-1778.)  Bom  and  lived  in  Scituate, 
Mass.;  member  of  the  Councfl,  1746-1763;  judge  of  Probate,  Ply- 
mouth Co.,  1738-1746;  a  justice  of  the  Court  of  Common  Pleas  for 
Plymouth  Co.,  1738-1746;  in  1747  judge  of  the  Superior  Court  of 
Judicature,  resigning  1771.    See  Davis'  Bench  and  Bar  of  Mass. 

^Russell,  Chambers.  (1713-1766.)  Bom  Charlestown,  Mass.; 
graduated  Harvard,  1731.  From  1747  to  1752,  judge  Court  of 
Common  Pleas,  Middlesex  Co.,  1747-1752;  member  of  the  Council, 
1759-1760;  judge  of  vice-admiralty  over  New  HampcAiire,  Massachu- 
setts and  Rhode  Island,  1747.  Early  in  life  established  himself  in 
Concord  and  represented  that  town  in  the  General  Court;  judge  of 
the  Superior  Court  in  1752-1766.  Died  in  Guilford,  England. 
''One  of  the  few  judges  up  to  this  time  educated  in  the  law."  See 
Davis'  Bench  and  Bar  of  Massachusetts. 

"*  The  jurors  for  the  Lord,  the  King,  upon  their  oafh  xnresent  that 
PhiUis  a  negro  woman  of  Charlestown,  in  the  County  of  Middle- 
sex, spinster  servant  of  John  Codman,  late  of  Chariestown,  afore- 
said gentleman  not  having  the  fear  of  God  before  her  eyes  but  of 
her  malice  forethought  contriving  to  deprive  the  said  John  Cod- 
man, her  said  master,  of  his  life,  and  him,  feloniously  and  traitor- 
ously to  kill  and  murder,  she,  the  said  Plullis  on  the  thirtieth  day 
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raided  and  upon  her  arraignment  pleaded  not  guilty  and 
for  trial  put  herself  upon  God  and  the  country,  and  the  said 
Mark  was  also  arraigned  upon  this  indictment  and  upon  his 
arraignment  pleaded  not  guilty,  and  for  trial  put  himself 
upon  Qod  and  the  country.    A  jury  was  thereupon  sworn  to 

of  June  last,  at  Cfaarlestown  aforesaid,  in  the  dwelling  house  of  the 
said  John,  there  did  of  her  malice  forethought  wilfully,  feloniously 
and  traitorously  put  a  deadly  poison  called  arsenic  into  a  vial  of 
water  and  thereby  did  then  and  there  poison  the  same  water — and 
that  the  said  Phillis,  knowing  the  water  aforesaid  to  be  so  poisoned, 
did  then  and  there  feloniously,  wilfully,  traitorously  and  of  her  malice 
forethought  put  one  spoonfid  of  the  same  water  so  poisoned  into  a 
pint  of  the  said  John's  watergruel  and  thereby  poison  the  same 
watergmel.  And  that  the  said  Phillis  did  then  and  there  of  her 
malice  foretiiought  feloniously,  wilfully  and  traitorously  in  manner 
as  aforesaid  poison  the  watergruel  aforesaid,  with  a  felonious  and 
traitorous  intent  and  design  that  the  said  John  her  said  master  then 
being  should  then  and  there  eat  the  same  watergruel  so  poisoned 
and  thereby  be  poisoned,  killed  and  murdered.  And  that  one 
Elizabeth  Codman,  not  knowing  the  watergruel  aforesaid  to  be  so 
poisoned,  then  and  there  innocently  gave  the  same  watergruel  so 
poisoned  as  aforesaid  to  the  said  John  to  eat 

And  that  the  said  John  then  and  there  being  the  said  Phillis' 
master  and  being  altogether  ignorant  of  the  watergruel  aforesaid's 
being  poisoned  as  aforesaid  and  suspecting  no  evil  did  then  and 
there  eat  the  same  watergruel  so  poisoned  as  aforesaid.  And  that 
the  said  Phillis  then  and  there  was  feloniously  and  traitorously  pre- 
sent with  the  said  Elizabeth  and  John  knowing  of  and  consenting 
unto  the  said  Elizabeth's  giving  him  the  said  John  the  watergruel 
aforesaid  so  poisoned  as  aforesaid  and  his  eating  the  same  as  sSore- 
said.  And  that  the  said  John  by  means  of  his  eating  the  water- 
gruel aforesaid  so  poisoned  as  aforesaid  there  languished  for  the 
space  of  fifteen  hours  and  then  at  Charlestown  aforesaid  died  of  the 
poison  aforesaid  given  him  as  aforesaid.  And  so  the  jurors  afore- 
said upon  their  oath  say  that  the  said  Phillis  did  at  Charlestown 
aforesaid  of  her  malice  aforethought  in  manner  and  form  aforesaid 
wilfully,  feloniously  and  traitorously  poison,  kill  and  murder  the 
said  John  Codman,  her  said  master,  against  the  peace  of  the  said 
Lord,  the  King,  his  crown  and  dignity. 

And  the  jurors  aforesaid  upon  their  oath  further  present  that 
Mark,  a  negro  man  of  Charleston,  aforesaid  laborer  and  servant  of 
the  said  John  Codman.  And  Robbin,  a  negro  man  of  Boston,  in  the 
County  of  Suffolk,  laborer  and  servant  of  John  Clark  of  Boston, 
aforesaid  apothecary,  before  the  said  treason  and  muider  aforesaid, 
committed  by  the  said  Phillis  in  manner  and  form  aforesaid,  did 
at  Charleston  aforesaid,  on  the  twentieth  day  of  June  last,  of  their 
malice  forethought  (the  said  Mark,  then  being  servant  of  the  said 
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try  the  issae,  composed  of  Mr.  John  Miller,  foreman,  and  his 

fell0T¥S. 

Edmund  Trowbridge.^   Attorney  General,  for  the  Crown. 


THE   EVIDENCE. 


There  was  first  read  the  exam- 
ination of  the  prisoner  Phillis, 
taken  hy  Attorney  General 
Trowbridge  and  Thculdeua  Mch 
son'  on  Jnly  26  and  August  2,  as 
follows : 

The  Attorney  General  Was 
Mr.  John  Codman,  late  of 
Charlestown,  your  master?  Yes, 
he  was. 

How  long  was  you  his  ser- 
vant? He,  my  said  master, 
hought  me  when  I  was  a  little 
girl  and  I  continued  his  servant 
until  his  death. 

Do  you  know  of  what  sickness 
your  said  master  died?  I  sup- 
pose he  was  poisoned. 

Do  you  know  he  was  poisoned? 
I  do  know  he  was  poisoned. 

What  was  he  poisoned  with? 
It  was  with  that  black  lead. 

What  black  lead  is  it  you 
mean?    The  potter's  lead. 

How  do  you  know  your  mas- 


ter was  poisoned  with  that  lead? 
Mark  got  some  of  the  said  pot- 
ter's lead  from  Essex  Powers 
and  my  young  mistress,  Molly, 
found  some  of  the  same  lead  in 
the  porringer  that  my  master's 
sago  was  in,  he  complained  it  was 
gritty;  and  that  made  Miss  Mol- 
ly look  into  the  porringer,  and 
&iding  the  lead  there,  she  asked 
me  what  it  was,  I  told  her  I  did 
not  know.  I  cleaned  the  skillet 
the  sago  was  boiled  in  and  found 
some  of  the  same  stuff  in  the 
bottom  of  the  skillet  that  was  in 
the  bottom  of  the  porringer.  And 
presently  after  Mark  was  car- 
ried to  gaol,  Tom  brought  a  pa- 
per of  the  potter's  lead  out  of 
the  blacksmith's  shop,  which  he 
said  he  found  there;  and  I  cntw 
it  and  am  sure  it  was  the  same 
with  that  which  was  in  the  bot- 
tom of  the  porringer  and  the 
skillet. 


Joihn  Codman)  feloniously  and  traitorously,  advise  and  incite,  pro- 
cure and  abet  the  said  Phillis  to  do  and  commit  the  said  treason 
and  murder  aforesaid  against  the  peace  of  the  said  Lord,  the  King, 
his  crown  and  dignity. 

Edm.  Trowbridge, 
Attorney  and  Dom.  Begistnir, 
This  is  a  true  bill. 

Caleb  Dana,  Foreman. 

•Trowbruwe,  Edmitnd.  (1709-1792.)  Bom  Newton,  Mass.; 
attorney  general  1749-1755,  afterwards  judge  Supreme  Court;  died 
in  Cambridge,  Mass. 

^  Mason,  Thaddeus.  (1706-1802.)  Resided  principally  in 
Charlestown,  Mass.,  before  the  Revolution;  afterwards  in  Cam- 
bridge, where  he  died;  graduated  Harvard,  1728;  for  a  short  time 
private  secretary  to  Governor  Belcher;  deputy  naval  officer,  1731; 
deputy  secretary  of  the  Province,  1734;  served  as  clerk  of  the  Mid- 
dlesex courts  for  54  years;  register  of  deeds,  1781-1784. 
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Do  you  know  that  any  other 
poison  besides  the  potter's  lead 
was  given  to  your  master?    Yes. 

What  was  itf  It  was  water 
which  was  poured  out  of  a  vial. 

How  do  you  know  that,  that 
water  was  poison?  There  was  a 
white  powder  in  the  vial,  which 
sunk  to  the  bottom  of  it. 

Do  you  know  who  put  the 
powder  into  the  vial?  I  put  the 
first  powder  in. 

Where  did  you  get  that  pow- 
der? Phebe  gave  it  to  me  up  in 
the  garret  the  sabbath  day  morn- 
ing before  the  last  sacrament  be- 
fore my  master  died,  and  Phoebe 
at  the  same  time  told  me  Mark 
gave  it  to  her. 

What  was  the  powder  in  when 
Phoebe  gave  it  you?  It  was  in 
a  white  paper,  folded  up  square, 
both  ends  being  turned  up  and 
it  was  tied  with  some  twine. 

How  much  powder  was  there 
in  the  paper?  There  was  a  good 
deal  of  it  I  believe  near  an 
ounce. 

Did  you  put  all  that  powder 
into  the  vial?  No,  I  put  in  but 
a  little  of  it,  only  so  much  as 
lay  on  the  point  of  a  narrow 
piece  of  flat  iron,  with  which  I 
put  it  in,  which  iron  Mark  made 
and  gave  it  to  me  to  give  to 
Phebe.  Mark  gave  me  the  iron 
the  Saturday  before  the  sab- 
bath. I  asked  Imn  what  it  was 
for,  he  "would  not  tell  me;  he 
said  Robbin  gave  him  one,  and 
he  had  lost  it;  and  that  he  him- 
self went  into  the  shop  and  made 
this.  I  gave  the  iron  to  Phoebe 
that  same  afternoon,  in  the 
kitchen;  and  the  next  morning 
she  gave  it  to  me  in  the  garret, 
and  Quaco  was  there  with  her; 
she  whispered  to  me  and  told  me 
to  take  the  paper  of  powder 
which  was  in  tiie  hollow  over  the 


window,  and  the  flat  iron  which 
was  with  it  and  put  some  of  it 
into  the  vial  with  the  iron  which 
I  did;  and  she  bid  me  put  some 
water  into  it,  but  I  did  not;  but 
she  afterwards  put  some  in  her- 
self, as  she  told  me,  and  she  put 
it  into  the  closet  in  the  kitchen 
in  a  comer  behind  a  black  jug; 
and  the  same  vial  was  kept  there 
until  my  master  died. 

Had  your  master  any  of  that 
water  which  was  put  into  the 
said  vial  given  to  him?  Yes,  he 
had.  How  was  it  given  to  him? 
It  was  poured  into  his  barly 
drink  and  into  his  infusion,  and 
into  his  chocolate,  and  into  his 
watergruel. 

Who  poured  the  water  out  of 
the  second  vial  into  the  choco- 
late? Phoebe  did,  and  master 
afterwards  eat  it. 

Who  iK>ured  it  into  his  barly 
drink?  I  did  it  myself;  I 
poured  a  drop  out  of  the  vial 
into  the  barly  drink,  and  I  felt 
ugly,  and  poured  the  water  out 
of  the  mug  again  off  from 
the  barly  and  put  dean  water 
into  the  mug  again  and  covered 
it  over  that  it  might  boil  quick. 

Who  poured  the  water  out  of 
the  vial  into  the  infusion? 
Phoebe  did. 

How  do  you  know  it?  I  came 
into  the  kitchen  and  saw  her  do 
it 

Did  your  master  drink  the  in- 
fusion after  that  water  was  so 
poured  in?  He  drank  one  tea  cup 
full  of  it. 

How  do  you  know  that  Phoebe 
poured  any  of  the  poisoned  wa- 
ter out  of  the  vial  into  your 
master's  chocolate?  She  told  me 
she  had  done  it. 

When  did  she  tell  you  so?  That 
same  day. 

Was  it  before  or  after  your 


MABK  AND  PEILLI8. 


517 


master  eat  tliat  chocolate  tliat 
the  poisoned  water  *was  poured 
into,  that  ^e  told  yon  sof  Be- 
fore he  eat  it. 

Did  you  see  him  eat  that  ehoo- 
olatef  Yes,  I  did,  he  eat  it  in 
the  kitchen  on  a  little  ronnd 
table. 

Who  pnt  the  second  powder 
into  the  vialf  Phoebe  put  it  in; 
I  left  part  of  the  powder  she 
gave  me  in  the  paper,  and  she 
afterwards  pnt  that  into  the  yial 
as  she  told  me,  as  I  was  in  the 
cellar  drawing  some  cider,  I 
heard  Phoebe  tell  Mark  that  the 
powder  was  all  ont,  and  all  xiaed 
np. 

When  was  it  ihat  yon  heard 
Phoebe  tell  Ti/LaA  sof  The 
Wednesday  before  my  master 
died. 

Do  yon  know  of  any  more  pow- 
der being  got  to  give  to  your 
master  f  Yes,  but  master  never 
took  any  of  it. 

Who  got  this  last  powderf 
Mark  got  it. 

What  did  he  do  with  itf  He 
gave  it  to  me,  in  our  little  house. 

What  sort  of  powder  was  it 
that  Mark  gave  you?  It  was 
white,  the  same  as  the  first. 

What  was  it  in?  In  a  piece 
of  paper;  he  had  more  of  that 
powder  than  he  gave  me,  it  was 
in  a  paper  folded  up  in  a  long 
square,  he  tore  off  part  of  that 
paper,  and  put  some  of  the  pow- 
der into  it,  and  gave  it  to  me 
and  kept  the  rest  himself,  and 
at  the  same  time  that  he  gave  it 
to  me  he  told  me  that  Bobbin 
said  we  were  damned  fools  we 
had  not  given  master  that  first 
powder  at  two  doses,  for  it 
would  have  killed  him,  and  no- 
body would  have  known  who 
hurt  him,  for  it  was  enough  to 
kill  the  strongest  man  living;  up- 


on which  I  asked  Mark  how  he 
knew,  it  would  not  have  been 
found  out,  he  said  that  Mr.  Sal- 
mon's negroes  poisoned  him  and 
were  never  found  out,  but  had 
got  good  masters  and  so  mig^t 
we. 

What  did  you  do  with  that 
powder  which  Mark  gave  you?  I 
put  it  into  the  vial  and  set  it  in 
the  same  place  it  was  in  before, 
there  was  some  of  the  first  pow- 
der and  water  remaining  in  the 
vial  when  I  put  this  last  in. 

Do  you  know  that  any  of  the 
water  that  was  in  the  vial  after 
you  put  this  last  powder  in  was 
^ven  to  your  master  f  No,  he 
never  had  a  drop  of  it  The 
ne3d;  day  after  master  died  Mark 
came  into  the  closet  where  I  was 
eating  my  dinner  and  asked  me 
for  that  bottle.  I  asked  him 
what  he  wanted  it  for,  and  he 
would  not  tell  me,  but  insisted 
upon  having  it,  upon  which  I 
told  him  that  it  was  there  be- 
hind the  jug,  and  he  took  it  and 
went  directly  down  to  the  shop 
in  the  yard,  and  I  never  saw  it 
afterwards  until  Justice  Mason 
showed  it  to  me,  on  the  fast  day 
night. 

Do  you  know  where  Mark  got 
that  powder  which  he  gave  to 
youf  He  had  it  of  Bobbin,  Dr. 
Clark's  negro;  that  lived  with 
Mr.  Yassall. 

How  do  you  know  that  Mark 
had  that  powder  of  Bobbin  f  The 
Thursday  night  before  my  mas- 
ter died  Mark  told  me  he  was 
going  over  to  Boston  to  Bobbin 
to  get  some  more  powder  for  the 
said  Phoebe  told  him  the  other 
was  all  out;  and  Mark  went  over 
to  Boston  and  returned  again 
about  9  o'clock;  and  I  asked 
Mark  if  he  had  got  it,  and  he 
told  me  no,  he  had  not,  but  Bob- 
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bin  was  to  bring  it  over  the  next 
night;  and  between  8  and  9 
o'clock  that  next  night,  a  negro 
fellow  came  to  me  in  our  yard 
and  asked  me  for  Mark,  and  I 
asked  him  his  name  but  he  would 
not  tell  me,  and  I  said  to  him, 
countryman,  if  you  tell  me  your 
name  111  call  Mark,  for  I  know 
where  he  is,  but  he  would  not. 
I  then  asked  him  if  he  was  not 
Bobbin  Yassall  (for  I  mistrusted 
it  was  he)  and  upon  that  he 
laughed  and  said  his  name  was 
not  Robbin  Yassall,  but  he  came 
out  of  the  country  and  wanted  to 
see  Mark  very  much  about  his 
child;  and  upon  my  refusing  to 
tell  him  where  Mark  was  the  ne- 
gro went  away  down  to  the  fer- 
ry, and  followed  him  at  some 
diistance  and  saw  him  go  into  the 
terry  boat,  and  the  boat  put  off 
with  him  in  it.  That  same  Fri- 
day, in  the  afternoon,  Mark  told 
me  if  any  negro  fellow  should 
come  and  say  that  he  came  out 
of  the  country  to  call  him,  I 
asked  him  what  negro  it  was  that 
he  expected  would  come;  he  told 
me  it  was  Robbin,  and  that  he 
was  to  say  that  he  came  out  of 
the  country  to  speak  with  Mark 
about  his  child,  and  bid  me  tell 
nobody  about  it. 

Do  you  know  Robbin,  Dr. 
Clark's  negro  f  I  do,  and  have 
known  him  for  many  years. 

How  then  happened  it  that 
you  could  not  certainly  tell 
whether  the  negro  that  asked  for 
Mark  was  Robbin  or  not?  Be- 
cause it  was  dark;  so  dark  I 
could  not  see  his  face  so  as  cer- 
tainly to  know  him,  but  I  am 
fully  satisfied  it  was  Robbin. 

What  reason  have  you  to  be 
satisfied  it  was  Robbin  f  That 
same  night  I  told  Mark  that  a 
negro  fellow  had  been  there  and 


asked  for  him  and  wanted  him, 
he  asked  me  why  I  did  not  call 
him,  I  told  him  our  folks  called 
me  and  I  could  not,  Mark  told 
me  he  was  very  sorry  I  did  not, 
and  asked  me  if  he  gave  me  any- 
thing, I  told  him  he  did  not,  he 
said  he  was  very  sorry  he  did 
not;  then  I  asked  him  who  it  was 
and  he  said  it  was  Robbin,  and 
then  he  told  me  that  he  thought 
Robbin  and  he  had  been  playing 
blind  man's  buff,  for  they  had 
been  over  the  ferry  twice  that 
night  and  missed  one  another; 
and  that  Elijah  Phipps  and  Timo 
Rand  told  him  that  a  negro  fel- 
low had  been  over  the  ferry  to 
speak  with  him  about  his  child. 
And  then  Mark  told  me  he 
would  the  next  night  go  over  to 
Robbin  and  get  some  more  of  the 
same  powder,  and  would  bring 
it  over  on  the  sabbath  day  and 
he  went  to  Boston  on  the  Satur- 
day night,  but  did  not  return  till 
Monday  morning,  when  he 
brought  it  and  gave  it  to  me  in 
the  little  house,  as  I  told  you  be- 
fore. 

Did  yon  see  Robbin  at  Charles- 
town  in  the  time  of  your  mas- 
ter's sickness  or  about  the  time 
of  his  death  f  Yes,  I  saw  him 
on  Tuesday  the  ship  was 
launched,  when  my  master 
catched  Mark  buying  drink  at 
Mrs.  Shearman's  to  treat  him 
with,  and  drove  him  away;  and 
I  saw  him  at  Charlestown  on  the 
Saturday  after  my  master  was 
buried;  but  I  did  not  speak  with 
him  at  either  of  those  times.  The 
Tuesday  he  was  before  our  shop 
door,  in  the  street,  with  Mark 
and  had  a  bag  upon  his  shoulder, 
and  on  the  Saturday  in  the  aft- 
ernoon I  saw  him  going  up  the 
street  by  our  house,  while  Phoebe 
and  I  were  washing  in  the  back 
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yard;  I  told  Phoebe  there  was 
Bobbin  a  going  along  this  min- 
nte,  and  she  said  is  he?  and 
asked  me  what  clothes  he  had  on ; 
I  told  her  he  had  a  bluish  eoat 
on  lined  with  a  straw  colored  or 
yellow  lining  and  the  cuffs  open 
and  lined  with  the  said  yellow 
lining,  and  that  he  had  a  black 
wig  on;  and  I  told  Phoebe  I  be- 
lieved he  was  gone  up  to  Mark 
to  tell  him  not  to  own  that  he 
had  given  anything  to  him,  and 
Phoebe  said  she  believed  so  to; 
and  I  went  into  the  street  to  the 
pump  with  a  pail  to  get  some 
water,  designing  to  see  whether 
he  went  that  way,  and  I  saw 
him  go  right  up  the  main  street 
and  I  could  see  him  as  far  up  as 
Mr.  Eleazer  Phillips',  and  I  did 
not  see  him  afterwards.  I  never 
see  him  with  a  wig  on  before, 
but  as  he  went  by  us  he  looked 
me  full  in  the  face  and  I  knew 
it  was  Bobbin.  When  I  told 
Phoebe  that  Bobbin  was  going 
by,  I  thought  she  saw  him,  but 
she  questioned  whether  it  was  he, 
and  I  told  her  I  was  sure  it  was 
he,  for  I  had  known  him  ever 
since  he  was  a  boy,  and  I  told 
her  I  would  lay  a  mug  of  flip 
that  it  was  he,  but  she  would  not; 
and  then  it  was  that  I  told  her  I 
believed  he  was  gone  up  to  Mark, 
etc 

Do  you  know  what  powder 
that  was  which  Mark  and  Phoebe 
gave  you,  and  you  put  into  the 
vialf  Mark  told  me  it  was  Bats- 
bane,  but  I  told  Phoebe  I  be- 
lieved Mark  lied  and  that  it  was 
only  burnt  alum,  for  I  told  her 
that  upon  taking  Batsbane  they 
would  directly  swell,  and  master 
did  not  swell;  and  she  said  she 
believed  so  to. 

How  many  times  was  any  of 
that  water,  which  was  in  the  vial, 


put  into  your  master's  victuals  f 
Not  above  seven  times. 

When  was  the  first  time?  The 
next     Monday     morning     after 
Phoebe  gave  me  the  first  pow- 
der,  then  it  was   put  into   his 
chocolate  by  Phoebe.     The  next 
was  also  put  into  his  chocolate 
by  Phoebe  on  the  next  Wednes- 
day morning,  and  I  thinking  she 
put  in  more   than   she  should, 
told  her  her  hand  was  heavy,  and 
there  was  no  more  put  in,  that 
I  know  of  till  the  next  Friday 
when  Phoebe  put  some  into  hu 
chocolate,  and  my  master  eat  the 
chocolate    all    the    three    times 
aforesaid  in  the  kitchen,  and  I 
was   there   and  saw   him.     The 
next  was  on  the  Saturday  fol- 
lowing,   when   I  put  some   into 
his  watergruel,  but  I  felt  ugly 
and  threw  it   away,   and  made 
some  fresh,  and  did  not  put  any 
into  that.    The  next  was  on  the 
afternoon  of  the  same  Saturday^ 
I  made  him  some  more  water- 
gruel and  poured  some  of  the 
water  out  of  the  vial  into  it,  and 
it  turned  yellow,  and  Miss  Betty 
asked  me  what  was  the  matter 
with  the  watergruel  and  I  gave 
her   no    answer;    but    that   was 
thrown   away,    and   more    fresh 
made,  iand  Miss  Molly  was  going 
to  put  the  same  plumbs  in  again, 
Phoebe  told  her  not  to  do  it,  bub 
she  had  better  put  in  some  fresh 
plumbs,  and  she  did ;  and  no  poi- 
son was  put  into  that.    It  was  by 
Phoebe's  advice  that  I  put  it  into 
the  first  this  afternoon.    And  he 
had  no  more,  that  I  know  of  till 
the   next  Monday   night,   when 
Mark  put  some  of  the  potter's 
lead  into  master's  sago. 

How  do  you  know  that  Mark 
put  any  of  the  potter's  lead  into 
the  sago?  When  I  went  out  of 
the  kitchen  I  left  the  sago  in  the 
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little  lion  skillet  on  the  flre,  and 
nobody  was  in  the  kitchen  then^ 
bnt  when  I  returned  Marie  was 
sitting  on  a  form  in  the  comer, 
and  I  afterwards  found  some  of 
that  lead  in  the  skillet,  and 
neither  Phoebe  nor  I  had  any 
such  lead. 

Do  yon  know  of  any  other  poi- 
son prepared  for,  or  given  to 
your  master  f    No,  I  do  not. 

Who  was  it  that  first  contrived 
the  poisoning  of  your  Master 
Codmanf  It  was  Mark  who  first 
contrived  it.  He  told  Phoebe 
and  I  that  he  had  read  the  Bible 
through,  and  that  it  was  no  sin 
to  kill  him  if  they  did  not  lay 
violent  hands  on  him  so  as  to 
shed  blood,  by  sticking  or  stab- 
bing or  cutting  his  throat 

When  was  it  that  Maik  first 
proposed  the  poisoning  of  his 
master?  Some  time  last  winter; 
he  proposed  it  to  Phoebe  and  I, 
but  we  would  not  agree  to  it, 
and  told  him  no  such  thing 
should  be  done  in  the  house;  this 
before  my  master  brought  him 
home  from  Boston. 

Did  he  ever  afterwards  pro- 
pose the  poisoning  his  master? 
Yes,  be  did;  a  week  or  a  fort- 
night after  my  master  brought 
him  home  from  Boston,  he  pro- 
posed it  to  me  first,  and  I  would 
not  agree  to  it,  and  then  he  pro- 
posed it  to  Phoebe. 

What  reason  did  Mark  give 
for  poisoning  his  master?  He 
said  he  was  uneasy  and  wanted 
to  have  another  master,  and  he 
was  concerned  for  Phoebe  and  I 
too. 

Do  you  know  how  your  mas- 
ter's work  house  that  was  burnt 
dofwn  came  on  fire?    Yes,  I  do. 

How  came  it  on  fire?  I  sot  it 
on    fire,    but    it    was    through 


Mark's  means,  be  gave  me  no 
rest  till  I  did  it 

How  did  you  set  your  master's 
work  house  on  fire?  I  threw  a 
coal  of  fire  into  some  shavings 
between  the  blacksmith's  shop 
and  the  work  house,  and  I  went 
away  and  did  not  see  it  kindle. 

Who  put  the  shavings  there? 
Mark  did. 

Was  anybody  concerned  in  the 
burning  the  work  house  besides 
Mark  and  you?  Yes,  Phoebe 
knew-  about  it  as  well  as  I. 

Where  was  Phoebe  and  Mark 
when  you  put  the  coal  of  fire 
into  the  shavings?  They  were 
up  garret  in  bed. 

Who  first  proposed  the  setting 
the  work  house  on  fire  and  what 
reason  was  given  for  doing  it? 
Mark  first  proposed  it  to  Phoebe 
and  I ;  and  the  reason  he  gave  us 
was  that  he  wanted  to  get  to 
Boetcm,  and  if  all  was  burnt 
down,  he  did  not  know  what  mas- 
ter could  do  without  selling  us. 

Why  did  you  when  Phoebe 
poured  some  of  the  water  out  of 
the  vial  into  the  chocolate  tell 
her,  ^Oier  hands  were  heavy?" 
I  thought  she  poured  in  too  much, 
more  than  she  should.  I  f^lt 
ugly  and  I  wan't  willing  die 
should  put  in  so  much  and  that 
he  should  be  killed  so  quick. 
Mark's  orders  were  to  give  it  in 
two  doses,  that  was  the  directions 
Bobbin  gave  to  Mark,  as  Mark 
told  me,  and  Mark  said  Bobbin 
told  him  there  was  no  more  taste 
in  it  than  in  cold  water. 

Why  did  you  not  tell  your 
master  or  some  of  the  fandly 
that  Phoebe  had  poisoned  the 
chocolate,  and  thereby  prevent 
your  master's  eating  it?  I  do 
not  know  why  I  did  not  telL 

There  was  next  read  the  ex- 
amination  of  Mark,    the    pris- 
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oner,  before  Attorney  General 
Trowbridge  and  Tbaddeus  Ma* 
son,  on  Joly  26  and  August  2. 

The  Attorney  General  What 
is  your  namef    Mark. 

Are  you  a  servant  or  freeman? 
A  servant.  Mr.  John  Codman 
was  my  master. 

Horw  long  was  you  his  ser- 
vant f  For  several  years  before 
and  until  his  death. 

Do  you  know  what  occacdoned 
your  master's  death  f  He  was 
poisoned. 

What  was  he  poisoned  wifhf 
With  poison  that  came  from  the 
doctor's.' 

What  doctor*  Dr.  Clark  that 
lives  at  the  north  end  of  Boston. 

What  sort  of  poison  was  thatf 
It  was  a  white  powder  put  up  in 
a  paper. 

How  do  you  know  that  fiiat 
powder  came  from  Dr.  Clark's? 
Bobbin  the  negro  fellow  that  be- 
longs to  Dr.  Clark  gave  it  to  me. 

When  and  where  did  Bobbin 
give  you  that  powder  f  A  week 
day  night,  at  lus  master's  bam. 

Was  there  any  person  present 
with  you  when  Bobbin  gave  you 
that  powderf  The  first  time  the 
negro  man  his  fellow  servant 
caUed  him  out,  it  'was  in  the 
evening  near  9  o'clock. 

How  many  times  had  you  such 
powder  of  Bobbin  f    Twice  <mly. 

When  was  the  last  time  ^ou 
had  any  such  powder  of  lumf 
The  sabbath  day  night  before  my 
master  died,  in  the  evening  after 
candle  light. 

Where  was  it  you  had  this  last 
powder  of  him,  and  what  was  it 
inf  He  gave  it  to  me  in  the 
same  bam,  it  was  done  up  in  a 
long  square  in  two  papers,  the 
outermost  paper  was  brown  and 
the  innermost  paper  was  white, 
as  the  other  was. 


What  did  Bobbin  give  you 
these  powders  forf  To  kill 
three  pigs  belonging  to  Quaco, 
as  Phoebe  told  me. 

How  long  ago  was  it  since 
Bobbin  gave  you  the  first  of 
these  porwdersf  I  can't  certainly 
telL 

Was  it  before  Bobbin  and  you 
were  together  at  John  Harris  ye 
potters  wozk  housef  I  think  it 
was  before. 

How  long  before  was  itf 
About  a  week  before. 

Did  you  pay  Bobbin  anything 
for  these  powders  f  No.  I  did 
not. 

What  did  you  do  with  themf 
Phoebe  had  the  first;  and  she 
sent  Phillis  for  the  second  and  I 
gave  it  to  her. 

When  and  where  did  you  give 
Phoebe  the  fiist  paper  of  that 
po^dert  In  our  garret;  tibe 
same  night  I  brought  it  over. 

Was  anybody  there  when  you 
gave  it  to  herf    No. 

What  did  she  do  with  itf  She 
took  it  and  put  it  upon  the  table. 
Did  you  ^ve  her  the  whole  of 
the  powder  you  had  of  Bobbin 
the  first  timef  Yes.  I  gave  her 
the  paper  with  aU  the  powder  in 
it,  as  I  received  it  of  Bobbin. 

Did  you  tell  her  what  was  in 
the  paperf  No.  She  knew  what 
was  in  it;  for  she  told  me  wbat 
to  get 

What  did  she  tell  you  fo  gett 
Something  to  kill  three  pigs. 

Did  Bobbin  ^ve  you  any  di- 
rections how  to  use  that  powder, 
and  tell  you  what  effect  it  would 
havef  He  told  me  to  put  it  into 
about  two  quarts  of  swill  or  In- 
dian meal,  and  it  would  make 
'em  swell  up. 

Did  you  tdl  her  how  she  must 
use  the  powder  or  what  effeoi  it 
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would  havef  Yes,  I  told  her  as 
Robbin  told  me. 

Do  yon  know  whether  she  nsed 
that  powder  or  any  part  of  itf 
Not  otherwise  than  as  Phoebe 
and  Phillis  told  me  since  by  mas- 
ter's death. 

Who  did  yon  give  the  second 
paper  of  powder  tof  To  Phil- 
lis. 

When  and  where  did  yon  give 
that  paper  of  powder  to  Phillis  f 
In  the  little  honse;  she  came  to 
empty  a  pot  over  the  wharf, 
and  I  gave  it  to  her,  the  Monday 
before  my  master  died,  after 
breakfast  in  the  forenoon. 

Did  yon  then  give  her  all  the 
powder  yon  received  of  Bobbin 
the  second  timef  Yes.  I  took 
off  the  brown  paper  and  gave  it 
to  her  in  the  white  paper,  that  it 
was  in,  when  Bobbin  gave  it  to 
me. 

What  did  she  do  with  itf  She 
carried  it  into  the  honse  to 
Phoebe  as  Phillis  told  me.  She 
came  to  me  and  told  me  Phoebe 
sent  her  for  that  thing  that  she 
sent  me  for,  and  thereupon  I 
gave  Phillis  the  paper. 

How  was  your  master  poisoned 
with  these  powders  f  Phoebe  and 
Phillis  told  me  that  they  nsed 
them  for  that  end. 

When  did  lihey  tell  you  thisf 
The  next  day  after  my  master 
died. 

Were  they  together  when  they 
told  you  sot  No.  Phillis  told 
me  of  it  first,  and  said  that 
Phoebe  nsed  all  that  I  brought 
first  that  way;  and  that  the  last 
was  used  so  too  by  Iher  and 
Phoebe;  and  then  I  went  to 
Phoebe  and  asked  her  about  it, 
and  she  denied  it  at  first  but 
when  I  told  her  that  Phillis  had 
told  me  all  about  it,  then  she 
owned  it. 


Had  you  no  reason  before  your 
master  died  to  think  that  tSie 
powders  you  had  of  Bobbin  were 
given  to  your  master  or  that  he 
was  poisoned  therewith  f  No 
other  reason  than  hearing 
Phoebe  the  Saturday  night  be- 
fore master  died  ask  Phillis,  if 
she  had  given  him  enough,  to 
which  she  replied,  yes.  I  have 
^ven  him  enough,  and  will  stick 
as  close  to  him  as  his  shirts  to 
his  back;  but  who  she  meant  I 
did  not  then  know,  nor  until  aft- 
er master  died. 

Waa  there  no  discourse  had  be- 
tween you  and  Phoebe  and  Phil- 
lis about  getting  more  poison, 
after  you  had  the  first  of  Rob- 
bin  t  The  Friday  before  my  mas- 
ter died  Phoebe  told  me  that  she 
had  lost  that  stuff  that  I  had 
brought  to  her  from  Bobbin,  and 
desired  me  to  get  her  some  moie. 
I  told  her  I  would  when  I  went 
over  to  Boston;  this  was  in  the 
forenoon,  when  she  was  washing 
in  the  back  yard. 

Did  you  get  her  any  more  of 
Bobbin  f  Yes,  and  that  was  it 
which  I  gave  to  Phillis. 

When  did  you  go  over  to  get 
the  last  poison  f  On  tihe  Satur- 
day night  before  my  master  died; 
I  went  over  after  sunset;  I  went 
directly  to  Bobbin  and  told  him 
T  wanted  some  of  the  same  I  had 
of  him  before,  for  that  was  lost, 
Bobbin  was  then  at  the  corner  of 
his  master's  house  out  in  the 
street,  he  told  me  he  could  not 
get  any  ttien,  but  if  I  would  come 
on  the  sabbath  day  nigiit  he 
would  let  me  have  some,  and  I 
went  to  him  on  the  sabbath  day 
night  after  candle  light  and  he 
then  gave  it  to  me. 

Was  there  anybody  with  you 
on  tihe  Saturday  night  when  yon 
asked  for  the  poison,  or  do  yon 
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know  whether  any  person  saw 
you  and  Bobbin  together  that 
evening?  No,  nobody  was  there, 
and  I  don't  know  that  anybody 
saw  US  together  that  evening. 

How  long  was  you  with  Rob- 
bin  at  Mr.  Harris'  work  house  f 
I  made  no  tarry  there,  but  left 
him  at  the  pot  house  and  he 
and  the  young  man  that  was  with 
him  followed  me  and  overtook 
me  a  little  below  Mr.  Waite's 
slaughter  house.  And  they  went 
with  me  into  the  lane  leading 
from  the  market  place  to  the 
long  wharf  near  Mrs.  Shearman's 
while  I  went  into  Mrs.  Shear- 
man's and  got  a  mug  of  toddy, 
in  the  mug  I  brought  from  Mr. 
Harris'  work  house,  and  I  car- 
ried it  to  them  and  they  both 
drank  with  me. 

Had  you  any  discourse  with 
Robbin  in  private  or  between 
you  and  him  alone  that  day?  No, 
none  at  all. 

Where  did  you  drink  the  tod- 
dy f    In  the  lane. 

Where  did  yon  all  go  after 
you  dranS  the  toddy  t  We  all 
came  away  together  and  went 
through  Mr.  Sprague's  yard  and 
so  through  Mrs.  Silence  Harris' 
yard  and  entry  into  the  EFtreet, 
and  they  went  directly  down  to 
the  ferry  and  I  went  into  my 
master's  yard  with  the  pots  I 
brought  from  the  potters  work 
house. 

Did  you  then  go  with  them  to 
the  ferry  or  nearer  to  it  than 
your  master's  house?  No,  I  did 
not. 

Did  Robbin  give  you,  or  did 
yon  give  Robbin  anything  be- 
tween the  time  of  your  coming 
out  of  Mr.  Harris'  entry  and  his 
going  over  the  ferry?  No,  I  did 
not  ^ve  him  anything,  neither 
did  he  give  me  anything. 


After  you  had  parted  with  him 
when  you  came  through  the  en- 
try, did  you  call  him  back?  No, 
I  did  not. 

Did  your  master  that  day  for- 
bid Mrs.  Shearman's  letting  you 
have  any  more  drink?  Yes,  my 
master  told  her  not  to  sell  any 
drink  to  any  of  his  servants. 

Did  Robbin  know  of  it?  Not 
that  I  know  of;  he  see  master  go 
into  Mrs.  Shearman's  shop  and 
passed  by  Robbin  in  the  lane  as 
Robbin  told  me. 

Did  you  ever  apply  to  any- 
body else,  besides  Robbin  tfor 
poison?  No,  only  to  Carr,  Dr. 
GKbbon's  negro  man,  and  then 
Phoebe  sent  me  for  it.  She  had 
been  with  Carr  before  on  the 
same  account,  and  he  told  her  he 
could  not  get  her  any  then,  as 
she  told  me. 

Did  you  get  any  poison  of 
Carr?  No,  he  told  me  he  would 
not  let  me  have  any,  until  he 
had  seen  Quaco  and  did  not  know 
whether  he  should  ihen  or  not, 
and  I  never  went  to  him  after- 
wards. 

Did  you  never  ask  Dr.  Rand's 
Cato  for  any  poison?  No,  I  do 
not  know  that  I  ever  did  in  ttie 
world. 

Had  you  and  Phoebe  any  con- 
versation together  about  your 
master  in  or  near  your  black- 
smith's shop  or  in  the  yard  the 
Monday  before  your  master  died  ? 
I  had  not  that  I  know  of. 

Did  you  that  day  before  Tom 
or  any  other  of  your  master's 
servants  say  that  you  knew  that 
your  master  would  die  or  utter 
any  words  to  that  effect?  No,  I 
did  not.  The  day  before  master 
died,  Phoebe  came  into  the  shop 
to  dress  Tom's  eye  and  got  to 
dancing  and  mocking  master  and 
shaking   herself   and   acting   as 
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master  did  in  the  bed.  And  Tom 
said  he  did  not  care,  he  hoped  he 
woold  never  get  up  again  for  his 
eye's  sake,  and  Seipio  was 
there  at  the  same  time  and  saw 
her. 

Did  yon  ever  say  that  your 
master  had  been  offered  400 
pounds  for  you  but  would  not 
take  it,  and  now  he  should  not 
have  a  farthing,  or  words  to  that 
effect?  No,  I  never  said  any 
such  thing. 

Did  you  ever  tell  Phoebe  or 
Phillis  that  the  week  before  your 
master  died,  that  you  went  over 
the  ferry  to  see  Robbin  to  get 
some  more  poison,  and  that  he 
came  over  the  ferry  in  another 
boat  and  so  you  missed  each 
other  and  that  he,  Robbin,  pre- 
tended to  the  ferryman  that  he 
was  a  country  negro  and  wanted 
to  see  you  about  your  child,  or 
words  to  that  effect?  I  never  told 
them  or  eitftier  of  them  so. 

How  came  that  vial  buried  near 
your  forge  in  the  blacksmith's 
shop,  that  you  told  Mr.  Kettel 
of,  and  he  found  there?  I  bur- 
ied it  there. 

When  did  you  bury  it  Acre? 
In  the  af  tomoon  of  that  day  that 
master  died. 

Where  did  you  get  that  vial? 
I  took  it  from  Phillis  that  same 
afternoon. 

Did  anybody  see  you  take  it 
from  her?  No.  When  I  took  it 
from  Phillis  she  owned  that 
Phoebe  had  given  the  first  poi- 
son that  I  brought  to  master;  and 
that  she  and  Phoebe  had  given 
him  all  the  rest  saving  what  was 
then  in  the  bottle,  and  thereupon 
I  went  to  Phoebe  and  charged 
her  with  it,  she  at  first  denied  it, 
but  at  last  owned  it  and  begged 
me  to  say  nothing  about  it;  I 
told  her  if  I  had   known   she 


would  have  put  it  to  that  use  I 
Would  not  have  got  it  for  her; 
then  I  called  Pompey  to  go  down 
to  the  shop  with  me  for  I  wanted 
to  speak  with  him,  intending  to 
show  him  the  vial,  and  he  came 
into  the  shop  but  before  I  had 
an  opportunity  to  speak  to  him 
Mr.  Kettell  took  me. 

Where  was  the  vial  when  you 
talked  with  Phoebe  as  aforesaid? 
I  had  it  in  my  pocket  and  told 
her  so,  then  I  went  into  the  shop 
and  buried  it,  then  I  went  into 
the  house  immediately  to  call 
Pompey  to  show  it  to  him. 

Why  did  you  bury  the  vial  be- 
f (»re  you  called  Pompey,  or  show 
it  to  anybody?  I  buried  it  be- 
cause I  did  not  want  anybody 
should  see  it  before  I  lAowed  it 
to  him. 

Have  you  lately  had  any  pot- 
ters' powdered  lead  by  you  in 
your  possession?  Only  that  I 
had  from  Essex  Powars;  which 
was  as  I  suppose  ground  to  pow- 
der. 

When  did  you  get  that  pow- 
dered lead  of  Essex?  I  had  it  of 
him  that  day  I  went  there  for 
six  butter  pots,  which  my  mas- 
ter's son  Isaac  sent  me  for. 

What  did  you  get  that  lead 
for?  To  see  if  it  would  melt  in 
our  fire,  upon  a  dispute  between 
Tom  and  I  about  it;  Tom  said  it 
would  melt,  and  I  told  him  I  did 
not  believe  it  Would;  I  carried  it 
home  and  laid  it  upon  the  wall 
plate  in  the  blacksmith's  shop, 
and  I  never  moved  it  afterwards 
or  thought  anything  about  it  till 
it  was  showed  to  me  by  tiie  Jus- 
tice. 

Do  you  know  that  any  part  of 
that  lead  you  had  of  Essex  or 
any  lead  like  unto  it  was  given 
to  your  master  or  put  into  his 
victuals  or  drink?   I  do  not. 
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Do  yon  know  of  any  proposal 
made  of  poisoning  your  master? 
Noy  I  do  not)  nor  ever  heard  any 
such  thing  proposed  by  anybody. 

Do  you  know  of  any  eushoe 
nuts  being  procured  for  that  pur- 
pose? No;  I  have  not  seen  a 
eushoe  nut  since  I  have  been  in 
this  country. 

Do  you  know  of  any  copperas 
or  green  stuff  being  provided  for 
tiiat  purpose?    No,  I  do  not 

What  time  on  the  Saturday  be- 
fore your  master  died  was  it  that 
you  heard  Phoebe  ask  Phillis  if 
she  had  given  him  enough,  and 
Phillis  said  she  had,  and  would 
stick  as  close  to  him  as  his  shirt 
to  his  back?  In  the  afternoon 
about  dark;  and  before  I  went 
to  Boston. 

How  came  you,  after  you  had 
heard  this  talk  between  Phoebe 
and  Phillis  to  get  her,  Phoebe, 
more  poison?  I  did  not  know 
what  she  meant  by  their  talk,  nor 
who  they  meant  by  him. 

Did  you  tell  Earr  that  Phoebe 
sent  you  for  that  poison  you  ap- 
plied to  him  for?  She  did  not 
tell  me  it  "was  poison,  but  told 
me  to  ask  Ejirr  for  that  thing 
he  had  promised  her;  he  said  he 
knew  what  it  was  and  would  not 
send  it  till  he  had  talked  to 
Quaco,  and  did  not  know  that  he 
should  send  it  afterwards;  and  I 
said  no  more  to  Karr  about  it. 

Did  you  ever  ask  Karr  at  any 
other  tune  for  poison?    No. 

Did  3rou  never  ask  him  for 


something  to  poison  or  kill  a 
dog?    No,  not  that  I  know  of. 

Was  you  ever  bit  by  a  dog? 
No,  I  never  was. 

Do  you  know  anything .  more 
of  your  master's  being  poisoned 
than  you  have  before  related? 
No,  I  do  not 

Quacoe  (a  negro)  on  his  exam- 
ination says  that  he  is  a  slave 
belonging  to  Mr.  James  Dalton, 
of  Boston,  victualler;  that  some 
time  the  last  winter  one  Kerr,  a 
negro  man,  belonging  to  Dr.  Gib- 
bons, told  him  that  Mark,  be- 
lon^ng  to  Mr.  Codman,  had  been 
with  hun  to  get  some  poison  and 
that  Kerr  told  him  that  Mark 
asked  Kerr  whether  Phebe  had 
been  with  him  for  poison.  Qua- 
coe says  that  he  spoke  to  Phebe, 
Mr.  Codman's  negro  'woman, 
whom  he  called  his  wife  and  told 
her  not  to  be  concerned  with 
Mark,  for  that  she  would  be 
brought  into  trouble  by  him,  for 
that  Mark  had  been  with  Kerr 
Gibbons  to  get  poison  and  had 
asked  Kerr  whether  Phebe  had 
not  been  with  him  for  poison. 
Quacoe  also  says  that  tins  dis- 
course with  Phebe  was  when  they 
'were  going  to  bed  the  Saturday 
night  after  the  discourse  had  with 
Kerr  Gibbons.  He  charged  her 
not  to  be  concerned  with  Mark 
about  poison  on  any  account 
whatever. 

Phehe  and  Bohin  were  admit- 
ted as  King's  evidence  and  gave 
evidence  incriminating  both  pris- 
oners. 


THE  VERDICT  AND  SENTENCE. 

The  Jury  haying  folly  heard  the  evidence  went  out  to  con- 
sider thereof  and  returned  with  their  verdicts  and  upon  their 
oaths  said  that  the  said  PhUKs  is  guilty,  and  that  the  said 
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Mark  is  ffuilty,  upon  which  the  prisoners  were  remanded,  and 
being  again  brought  and  set  to  the  bar,  the  King's  Aiiomey 
moved  the  Court  that  judgment  of  death  might  be  given 
against  them,  whereupon  they  were  asked  by  the  Chief  Jus- 
tice if  they  had  ought  to  say  why  judgment  of  death  should 
not  be  given  against  fhem,  and  having  nothing  material  to 
offer,  judgment  of  death  was  pronounced  against  them  by 
the  Chief  Justice  in  the  name  of  the  court  in  form  follow- 
ing, that  is  to  say  that  the  said  Phillis  go  from  hence  to  the 
place  where  she  came  from,  and  from  thence  be  drawn  to  fhe 
place  of  execution  and  there  be  burnt  to  death,  and  that  the 
said  Mark  go  from  hence  to  the  place  where  he  came  from, 
and  from  thence  be  drawn  to  the  place  of  execution  and  there 
be  hanged  by  the  neck  until  he  be  dead,  and  God  Almighty 
have  mercy  ui>on  their  souls,  and  that  these  sentences  be  put 
into  execution  upon  Thursday,  the  eighteenth  day  of  Septem- 
ber next,  between  the  hours  of  one  and  five  of  the  clock  in  the 
afternoon. 

THE  EXECUTION. 

September  18. 

Phillis  and  Mark  were  executed  today  at  the  usual  place 
of  execution  in  Cambridge.  The  following  account  is  taken 
from  the  Boston  Evening  Post,  of  September  22 : 

'Thursday  last  in  the  afternoon,  Mark,  a  negro  man,  and  PhilliSy 
a  negro  woman,  both  servants  to  the  late  Capt  John  Codman,  of 
Charlestown,  were  executed  at  Cambridge,  for  poisoning  their  said 
master,  as  mentioned  in  this  paper  some  weeks  ago.  The  fellow  was 
hanged  and  the  woman  bmrned  at  a  stake  about  ten  yards  distant 
from  the  gallows.  They  both  confessed  themselves  guilty  of  the 
crime  for  which  they  suffered,  acknowledged  the  justice  of  their 
sentence  and  died  very  penitent.  After  execution,  the  body  of  Mark 
was  brought  down  to  Charleston  common  and  hanged  in  chains  on  a 
gibhet  erected  there  for  ttiat  purpose.'' 

Frothingham,  in  his  "History  of  Charlestown,**  quotes  this 
item  from  the  Post,  and  adds,  from  Dr.  Josiah  Bartlett's  ac- 
count of  Charlestown,  that  **the  place  where  Mark  was  sus- 
I)ended  in  irons  was  on  the  northerly  side  of  Cambridge  road, 
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about  one-fonrtli  of  a  mile  above  our  peninsnia."  He  also 
adds,  from  the  same  authority,  that  ''Phebe,  who  was  the 
most  culpable/'  became  evidence  against  the  others,  and  was 
transported  to  the  West  Indies. 


THE  TRIAL  OP  HENRIETTA  ROBINSON  FOR 
THE  MURDER  OF  TIMOTHY  LANAGAN, 

TROY,  N.  Y.,  1854. 

THE  NARRATIVE. 

Timothy  Lanagan  kept  a  smaU  grocery  store  in  Troy,  New 
York.  It  was  a  building  of  one  story  divided  into  two  com- 
partments in  one  of  which  he  carried  on  business  and  in  the 
other  his  family,  consisting  of  a  wife  and  four  children,  re- 
sided. Lanagan  was  an  uneducated  man,  an  Irishman,  and 
in  humble  circumstances,  but  he  bore  an  honest  and  repu- 
table character.  His  place  was  the  habitual  resort  of  his 
countrymen  who  inhabited  that  quarter  of  the  town.  He 
sometimes  furnished  them  with  a  cheap  entertainment  in  the 
way  of  music  and  dancing. 

In  the  spring  of  1853,  Catherine  Lubee,  aged  25  years,  a 
sister  of  his  brother's  wife,  became  a  member  of  the  Lanagan 
family.  She  had  been  in  service  in  Albany,  but  at  the  time 
had  sought  a  temporary  abode  in  his  house,  until  a  situation 
could  be  obtained.  She  was  an  humble,  modest  and  inoffen- 
sive girl  at  enmity  with  none,  having  but  a  few  relatives  in  the 
country,  and  from  early  youth  had  led  a  toilsome  and  unob- 
trusive life. 

Early  in  the  morning  of  the  25th  of  May,  1853,  Henrietta 
Robinson,*  who  lived  across  the  street,  entered  the  grocery, 

^AecorcUng  to  her  biographer,  Wilson,  Henrietta  Robinson^ 
maiden  name  was  Charlotte  Wood  and  she  was  bom  in  the  city  of 
Quebec  in  1827.  Her  family,  in  respectability,  standing  and  influ* 
ence  was  among  the  first  in  the  ancient  capital  of  Canada.  In  her 
youth  she  was  endowed  with  surpassing  beauty.  She  was  graceful, 
kind  to  everyone  and  intelligent  beyond  her  years.  Those  who  knew 
her  described  her  as  of  medium  height,  with  coal-black  hair,  dark 
blue  eyes,  a  fair  complexion  and  very  white  teeth;  proud  by  na- 
ture, erect  and  of  perfect  symmetry.  Her  haughty  spirit,  however, 
could  brook  no  restraint.  Once  aroused,  the  most  frightful  and 
fiery  passion  raged  within  her  breast.     Up  to  the  age  of  sixteen 
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where  she  had  been  accufitomed  to  deal,  and  had  been  in  the 
habit  of  purchasing  provisions,  beer  and  brandy,  and  bought 
a  quart  of  beer.  Some  two  hours  after  she  sent  her  gardener 
over  to  borrow  two  doUars  and  immediately  followed  him  de- 
manding the  cause  of  the  delay.    At  eleven  o'clock  she  again 

she  remained  at  her  hmne  and  her  training  and  aENSooiation  had 
been  of  the  most  refined  character. 

In  1843,  accompanied  by  her  younger  sister,  she  attended  the 
celebrated  Willard  female  seminary  at  Troy,  New  York.  She  re- 
mained there  two  years  where  she  conducted  herself  wiiii  prudence 
and  modesty,  and  excelled  in  her  studies  which  she  prosecuted  as- 
siduously and  became  proficient  in  drawing,  painting  and  music. 
Wlule  at  the  seminary  she  met  an  estimable  young  man,  whose  po- 
sition however  did  not  meet  the  ambition  of  her  parents  and  she 
was  removed  from  the  institution  and  returned  again  to  Quebec 
A  little  later  she  suffered  a  young  scion  of  English  nobility  to  lead 
her  to  ihe  altar,  the  marriage  being  celebrated  on  the  IGth  Decem- 
ber, 1846.  Shortly  thereafter  she  went  with  her  husband  to  Eng- 
land. There  she  became  the  mother  of  two  children  and  late  In 
1849  secretly  departed  for  America,  and  finally  returned  home  to 
be  turned  away  and  driven  from  the  house  with  the  admonition 
never  to  return.  In  1850  she  took  up  her  residence  in  Troy  and 
lived  apart  from  society,  never  entered  the  streets  except  under 
cover  of  darkness  or  closely  veiled  and  assumed  the  name  of  Mrs. 
Henrietta  Robinson.  She  moved  to  Albany  in  1851.  There  she 
exhibited  those  singular  manifestations  of  monomania,  traceable 
throughout  her  subsequent  career.  Later  she  moved  back  to  Troy 
the  scene  of  this  tragedy.  She  died  at  the  Matteawan  State  Hos- 
pital on  May  14th,  1905. 

But  that  much  of  this  is  mere  fiction  seems  very  probable.  In 
the  Associated  Press  dispatches  printed  in  the  American  newspa- 
pers on  May  15th,  1905,  appeared  this  telegram: 

Chicago,  m. — ^The  veil  of  mystery  which  for  more  than  half  a 
century  has  hidden  the  identity  of  the  Veiled  murderess'^  has  been 
lifted  by  the  hand  of  Mrs.  Charlotte  P.  Norris,  1426  Newport  ave- 
nue, Chicago.  The  so-called  ''veiled  murderess''  was  a  classmate  of 
Mrs.  Norris  at  the  famous  Emma  Willard  school  at  Troy,  N.  Y., 
sixty  years  ago.  The  maiden  name  of  the  woman,  who  was  a  puzzle 
to  the  authorities  ever  since  her  arrest  for  murder  in  1853,  was 
Charlotte  Wood.  She  married  an  Englishman  of  rank.  Sir  Wm. 
F.  Elliott,  but  ran  away  from  his  home  in  England  two  years  after 
the  marriage,  and  returned  to  America  to  find  the  house  of  her 
father,  a  wealthy  merchant  in  Quebec,  shut  against  her.  After- 
wards she  went  to  live  in  Troy. 

This  called  forth  tbe  following  letter  published  in  the  Toronto 
Globe  a  few  days  later  from  the  Canadian  historian,  Morgan. 

To  the  Editor  of  The  Globe:    Many  years  ago  there  lived  in  the 
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made  her  appearance  azmonncing  to  Mrs.  Lanagan  that  she 
had  received  a  telegram  informing  her  that  her  husband  had 
been  injured  hy  the  cars.  She  passed  through  the  grocery 
into  the  back  room  where  several  lonngers  had  assembled, 
and  she  became  engaged  with  ihem  in  a  lond  and  angry  con- 
versation.  Mrs.  Lanagan  finally  induced  her  to  retire.  At  one 
o'clock  in  the  afternoon  she  again  returned  and  found  Lan- 

eity  of  Quebec  a  gentleman  named  Robert  Wood.  At  the  time  of 
bis  marriage  with  Mibs  Charlotte  Gray  of  the  same  city,  October, 
1817,  he  held  the  office  of  inspector  of  timber,  but  subsequently  en- 
tering into  partner^ip  with  his  father-in-law,  Frost  Gray,  he  be- 
came with  him  a  lumber  merchant.  Mr.  Wood  died  at  Savannah, 
Ga.,  April  10,  1847.  His  widow  survived  him  but  a  few  months, 
dying  of  typhus  fever  in  her  native  city,  July,  the  same  year.  By 
their  union  there  was  issue  three  daughters,  who  were  long  famous 
among  the  many  beautiful  and  accomplished  women  belonging  to 
the  ancient  capital.  Gteorgiana,  the  eldest  daughter,  married  at 
Quebec,  May,  1839,  William  Capel  Clayton,  ensign  and  lieutenant, 
^e  Coldstream  Guards  (one  battalion  of  which  famous  corps  wais 
then  stationed  at  Quebec);  Emma  Cecilia,  the  second  daughter, 
married  in  the  same  city,  November,  1838,  Alexander  Anthony 
Macnichol,  captain  1st  Royals :  Charlotte  Maria,  the  third  daughter, 
married  in  Montreal,  January  16,  1846,  William  Francis  Augustus 
Elliott,  ensign  93rd  Highlanders,  eldest  son  of  William  Francis 
Eliott,  to  which  family  our  late  G<)vemor-General,  Lord  Minto,  also 
belonged.  On  his  father's  death,  in  1864,  Mr.  Wood's  son-in-law 
succeeded  to  the  title  and  family  estates,  his  wife,  who  had  lived 
with  him  throughout,  sharing  in  these  honors.  She  died  at  Stobs 
Castle,  November  29,  1878,  and  is,  I  believe  buried  there.  Sir 
William,  who,  accor^ng  to  Burke,  was  a  Fellow  of  the  Royal 
Society,  and  therefore  a  man  of  note  in  the  scientific  as  well  as  in 
the  social  world,  married,  secondly,  1878,  Hannah  Grissell,  widow 
of  Henry  Kellsall,  and  daughter  of  H.  T.  Birkett,  Esq.,  of  Foxbury, 
Surrey.  I  mention  these  facts,  in  detail,  to  show  how  highly  im- 
probable— ^nay,  untruthful — ^is  the  story  telegraphed  to  all  the  news- 
papers that  the^  Woman  who  has  lately  died  there,  and  who  was 
known  to  her  friends  as  the  "veiled  murderess,"  could  have  been,  as 
claimed,  Lady  Eliott,  the  Charlottle  Wood  of  other  days.  Nor  was 
she,  according  to  the  authorities  consulted,  in  any  way  related  to 
the  deceased  baronet  As  all  the  persons  mentioned  herein  have 
now  passed  away,  it  becomes  all  the  more  important  that  there 
should  be  no  delay  in  correcting  the  misstatements  made  in  the 
premises. 

Henry  J.  Morgan, 
Editor  ''Types  of  Canadian  Men  and  Women," 

483  Bank  Street,  Ottawa,  May  17. 
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agan,  his  wife  and  Catherine  Lnbee  at  dinner.  Accepting 
their  invitation  she  sat  down  with  them  and  proposed  to  re- 
pay their  kindness  by  treating  them  to  beer  at  her  expense. 
Two  tumblers  were  accordingly  filled.  Mrs.  Robinson  then 
asked  for  some  white  sugar  which  was  supplied  her  in  a  saucer. 
She  walked  across  the  room  a  number  of  times  and  then  put 
the  sugar  into  the  tumblers  of  beer  and  invited  those  present 
to  drink.  Timothy  Lanagan  and  the  girl  drank.  Mrs.  Robin- 
son excused  herself  with  the  remark  that  ''she  didn't  feel  like 
taking  any  at  present."  Two  hours  afterwards  Lanagan  and 
Catherine  Lubee  were  seized  with  mortal  sickness  and  both 
died  within  twenty-four  hours,  from  arsenic  poisoning. 

A  few  months  previous  at  a  dance  at  Lanagan 's,  Mrs.  Rob- 
inson had  a  quarrel  with  a  man,  drew  a  pistol  and  was  put 
out  of  the  house  by  Mrs.  Lanagan.  A  few  days  later  she  came 
back  and  abused  Mrs.  Lanagan  and  did  not  resume  her  visits 
to  the  grocery  for  some  time. 

She  was  indicted  for  the  murder  of  Timothy  Lanagan.  It 
was  proved  that  on  May  10th  she  had  purchased  arsenic  at  a 
drug  store  and  that  a  quantity  of  it  was  found  at  her  house, 
where  she  lived  alone,  concealed  under  the  carpet  in  one  of 
the  rooms.  The  defense  was  insanity,  but  the  jury  found  her 
guilty  and  she  was  sentenced  to  death.  But  the  governor 
commuted  the  sentence  to  imprisonment  for  life.  She  died 
in  May,  1905,  at  the  New  York  State  Hospital  for  the  Insane, 
at  the  age  of  89. 

THE  TRIAL.^ 

In  ike  Court  of  Oyer  and  Terminer  of  Rennselaer  County, 
Troy,  New  York,  May,  1854. 

Hon.  Ira  Harris,^  Presiding  Judged 

October  10,  1853. 

Henrietta  Bohinson,  charged  with  the  murder  of  Timothy 
Lanagan,  was  arraigned  today,  one  term  of   court    having 

^Bibliography.  *''Henrietta  Robinson.  'Her  early  years  were 
full  of  promise.  Beauty  was  hers,  and  intellect,  and  all  the  aids 
which  fortune,  family  and  friends  could  give,     .     .     .     But  she 
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passed  after  her  arrest  without  proceeding  with  her  trial 
She  entered  the  court  room  well  attired,  but  so  closely  veiled 
that  no  one  was  able  to  catch  a  glimpse  of  her  features.  The 
indictment  having  been  read,  she  pleaded  not  gmliy. 

The  Districi  Aitomey  moved  that  additional  jurors  be 
drawn  and  summoned.  The  Counsel  far  the  Prisoner  ob- 
jected on  the  ground  that  she  was  so  deranged  that  they  had 
been  unable  until  recently  to  converse  with  her  so  as  to  be 
prepared  to  conduct  her  defense.  After  listening  to  argu- 
ments and  reading  affidavits,  the  Goubt  granted  the  request 
and  remanded  her  back  to  prison. 

February  21,  1854. 

Mr.  Bogeioom,  who  appeared  for  the  Attorney  (General, 
said  that  he  had  advised  in  the  case  of  Henrietta  Robinson 
the  procurement  of  a  new  indictment  on  account  of  that  al- 

was  "crossed  in  love/'  and  thence  her  life  to  headlong  ruin 
tended.'  By  D.  Wilson.  New  York  and  Auburn.  Miller,  Orton  ft 
Mulligan.  New  York :  25  Park  Row — Auburn :  107  Genesee  street 
1855/'     The  frontispiece  is  a  good  steel  plate  of  the  murderess. 

•  Parker's  Criminal  Reports.    See  4  Am.  St  Tr.  88. 

*  Habris^  Ira.  (1802-1875.)  Bom  Charleston,  Montgomery  Co., 
N.  Y.  When  six  years  old  his  parents  removed  from  Charleston 
to  Preble,  N.  Y.,  where  his  father  became  one  of  the  extensive  land- 
owners in  Courtland  Co.  Prepared  for  college  at  Homer  Academy, 
and  graduated  Union  College,  1824.  Entered  office  of  Augustus 
Donnelly,  Homer,  N.  Y.,  where  he  remained  one  year  and  then  went 
to  Albany,  N.  Y.,  where  he  continued  his  legal  studies  under  Am- 
brose Spencer.  Called  to  the  Bar  1827  and  opened  an  office  in 
Albany;  formed  partnership  with  Salem  Dutcher,  one  of  his  asso- 
ciates in  college,  which  continued  until  1842  when  it  'was  dissolved 
by  the  removal  of  Mr.  Dutcher  to  New  York  City.  His  next  law 
partner  was  Julius  Rhodes.  Elected  to  represent  Albany  County  in 
the  Assembly,  1844,  and  1845;  delegate  to  Constitutional  Conven- 
tion, 1846;  member  State  Senate,  1846;  Justice  Supreme  Court, 
1847-1859;  elected  to  Senate  of  the  United  States,  1861,  his  oppo- 
nents to  this  distinguished  position  being  Horace  Greeley  and  W. 
M.  Evarts;  member  Constitutional  Convention,  1867;  was  con- 
nected with  the  Albany  Law  School  from  its  organixation  in  1850 
and  lectured  there  whenever  his  official  duties  permitted,  and  was 
afterwards  Professor  of  Equity,  Jurisprudence  and  Practice,  de- 
voting himself  wholly  to  the  s<jhool  to  the  time  of  his  death.  Presi- 
dent of  the  Board  of  Trustees  of  Union  College;  one  of  the  found- 
®"  2|.^^^^**'  University  and  its  first  and  only  chanoellor. 

»  With  hun  sat  Sessions  Justices  Burdick  and  Newberry. 
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ready  found  being  defective.    The  case  was  accordingly  post- 
I)oned  until  the  next  term. 

May  22. 

A  new  indictment  having  been  fonnd  by  the  grand  jnry, 
charging  the  prisoner  with  the  murder  of  Timothy  Lanagan 
by  administering  arsenic  to  him  in  a  glass  of  beer  on  May  25, 
1853,  in  the  city  of  Troy,  she  was  again  arraigned  and  pleaded 
not  guilty. 

Anson  Bingham,'^  District  Attorney;  Henry  Hogeboom,^ 
and  Oeorge  Van  Santvoord,*  for  the  People. 

^Bingham,  Anson.  District  Attorney,  Troy,  1854.  Removed 
to  Albany,  1857.  Author  of  Law  of  Real  Property,  Albany,  1868; 
Law  of  Descents,  Albany,  1870;  Law  of  Executory  Contracts, 
Albany,  1872;  Rents,  Real  and  Personal  Covenants  and  Conditions, 
Albany,  1857.  See  AUibone  Critical  Diet,  of  En^ish  Literature 
and  British  and  American  Authors,  supplement,  v.  1. 

'^  HooEBOOK,  Henry.  (1809-1872.) .  Bom  Claverack,  Columbia 
Co.,  N.  Y.  Graduated  Yale,  1827.  Studied  law  with  brother-in- 
law,  Abraham  VanBuren,  and  Powers  E.  Day,  Catskill,  N,  Y.,  and 
Campbell  Bushnell,  Hudson,  N.  Y.  Admitted  to  Bar,  1830;  began 
practice  in  Hudson;  master  of  chancery  and  county  judge,  Colum- 
bia Co.,  1831-1834;  partnership  with  Abraham  VanBuren,  1834- 
1836;  subsequent  partners,  Joseph  D.  Monell,  Caspeir  R.  Collier, 
William  A  Porter  (his  nephew),  William  Bois  and  P.  Bonesteel; 
judge  Common  Pleas,  Columbia  Co.,  1836;  member  State  Legisla- 
ture, 1839;  judge  State  Supreme  Court,  1851-1872.  His  charges 
to  juries  were  noteworthy.  LL.  D.  Rutger's  College,  1870.  Died 
Hudson,  N.  Y.  See  Appleton's  Cyclopaedia  American  Biog.,  1915; 
Biographical  Review  of  Columbia  Co.,  1994;  Obituary  Record  of 
Graduates  of  Yale,  1872. 

"Van  Santvookd,  Gborqb.  (1819-1863.)  Bom  Belleville,  N.  J. 
Educated  Academy,  Kinderhook,  N.  Y.;  graduated  Union  ColL  (M. 
A.)  1841;  studied  law  in  Kinderhook  in  office  of  Vanderpoel  & 
Tobey,  at  same  time  having  charge  of  English  department  in  Kin- 
derhook Academy.  Admitted  to  Bar,  1844;  removed  same  year  to 
Lafayette,  Ind.;  returned,  1846,  to  Kinderhook;  practiced  law 
there  from  1846  to  1852 ;  in  1852  removed  to  Troy,  form- 
ing partnership  with  Hon.  David  L.  Seymour,  continuing  until 
1859  when  formed  one  with  Benjamin  H.  Hall,  of  Troy,  which 
lasted  until  his  death.  Member  New  York  State  Ass^nbly,  1852- 
1856;  district  attorney,  Rensselaer  County,  1860-1863.  Killed  in 
railroad  accident,  dying  at  East  Albany,  N.  Y.  Member  of  Phi 
Beta  Kappa.  Author  of:  Lives  of  the  French  Revolutionists; 
The  Indiana  Justice  (Lafayette,  1845) ;  Life  of  Algernon  Sidn^ 
(N.  Y.,  1851) ;  Principles  of  Pleading  in  Civil  Actions,  Uflder  New 
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Job  Pierson,''  William  A.  Beach,^  Martin  I.  Toumsend,^ 
A.  B.  Olin,^^  and  Samuel  Storer,  for  the  Prisoner. 

Mrs,  Robinson  took  a  seat  near  her  counsel,  inside  the  har.  Her 
face  was  covered  with  a  heavy  blue  veil.  She  was  attired  in  black, 
wearing  a  finely  woiked  collar  and  undersleeves,  a  white  bonnet^ 
ornamented  with  artificial  fiowers,  overhung  with  the  veil,  white 
kid  gloves,  and  a  rich  black  mantilla  lined  with  white  satin.  She 
at  first  manifested  considerable  uneasiness,  but  in  a  short  time  as- 
sumed an  air  of  the  utmost  composure,  remaining  in  her  seat^  mo- 
tionless as  a  veiled  statue. 

The  Clerk  proceeded  to  empanel  the  jury.  John  Cline,  the  fiist 
called.  Asked  if  he  had  formed  an  opinion  in  regard  to  the  case, 
replied  that  he  had  heard  nothing  of  it  except  through  the  news- 
papers, and  had  not  formed  or  expressed  an  opinion.  He  had  no 
conscientious  scruples  against  hanging,  adding,  ^^e  for  life  is 
Scripture,  and  that  is  what  I  go  for."  He  was  sworn. 
Some  thirty  jurors  were  examined  as  to  whether  they  had 
formed  an  opinion  or  entertained  conscientious  scruples  in  regard 
to  the  death  penalty.  Twelve  proved  to  be  entirely  unprejudiced, 
having  formed  no  opinion  in  the  case,  and  entertaining  similar  sen- 
timents with  Mr.  CHne  upon  the  subject  of  punishment  They  took 
their  seats  in  the  jury  box  and  were  sworn. 

MB.  Bingham's  openino. 

Mr.  Bingham :  Gentlemen,  the  prisoner  at  the  bar,  Henri- 
etta Robinson,  has  been  heretofore  arraigned,  charged  with 
the  murder  of  Timothy  Lanagan,  in  this  city,  on  the  25th  day 
of  May,  1853.  She  is  now  here  for  trial.  The  crime  of  mur- 
der is  well  understood.  It  has  but  one  meaning.  It  is  not 
necessary,  at  this  time,  to  read  its  definition  from  the  statute. 

York  Pode  (1852-1854) ;  lives  of  the  Chief  Justices  of  the  United 
States  (1854);  Precedents  of  Pleading  (1858);  Practice  in  Su- 
preme Court  of  New  York  in  Equity  Actions,  Albany  (N.  Y.,  1860- 
1862).  See  Appleton's  Cyc.  (1915);  LamVs  Biog.  Diet  (1903); 
Union  Coll.  Cent.  Cat.  (1795-1895)  1895;  Memorial  to  George  Van 
Vantvoord  (Albany,  1863). 

^PiEESON,  Job.  Bom  in  New  York  State.  Attended  common 
schools;  graduated  Williams  Coll.,  1811.  Elected  to  22nd  and  23rd 
Congresses  (1831-1835);  surrogate  Rensselaer  Co.,  1835;  director 
of  Troy  City  Bank,  1833.  Died  Troy,  N.  Y.,  1860.  See  Biog.  Cong. 
Direct.  (1774-1911)  1913;  Gen.  Cat.  Williams  CoD.,  1910;  A.  J- 
Weise's  "History  City  of  Troy,"  1876. 

•Beach,  William  Augustus.  (1809-1884.)  Bom  Saratoga 
Springs,  N.  Y.  Attended  Partridge's  Military  School,  Norwich, 
Yt;  studied  law  with  uncle,  Judge  Warren;  admitted  to  Bar,  1833; 
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I  only  purpose  at  present  to  give  you  an  outline  of  the  facts 
as  they  will  be  established  in  the  course  of  the  testimony  we 
shall  produce. 

It  will  appear  that  the  prisoner,  on  the  25th  of  May  last, 
resided  in  the  extreme  north  part  of  the  city,  and  had  resided 
there  previously,  a  year  or  more,  keeping  house.    What  her 

began  practice  in  native  town;  district  attorney  Saratoga  Co.,  1840. 
Removed  to  Troy  (1855),  continuing  in  practice  until  1870  when 
he  settled  in  New  York  City.  Established  firm  of  Beach  &  Brown 
and  became  one  of  the  leading  criminal  lawyers  of  New  York. 
Was  counsel  for  Col.  North  in  his  trial  by  court  martial  during 
Civil  War;  defended  Judge  Barnard  in  trial  for  impeachment; 
associated  in  trial  of  £.  S.  Stokes  for  murder  and  in  Vanderbilt 
will  case;  leading  counsel  for  plaintiff  in  Albany  Bridge  case;  se- 
cured acquittal  of  Canal  Commissioner  Dom  in  impeachment  trial} 
associated  with  James  T.  Brady  in  defense  of  General  Cole  charged 
with  murder  of  Hiscock.  Died  Tarrytown,  N.  Y.  See  Appleton's 
Cyclopaedia;  Lamb's  Biog.  Diet.,  1900;  A.  J.  Weise's  "Troy's  One 
Hundred  Years,*'  1891. 

*TowN8EKD,  Martin  Inghaic.  (1810-1903.)  Bom  Hancock, 
Mass.  Removed  to  Williamstown,  Mass.  Attended  common 
schools;  graduated  Williams  Coll.  (A.  B.),  1833.  Read  law  in 
office  of  David  Dudley  Field,  New  York  City.  Removed  to  Troy, 
1833;  entered  office  of  Henry  Z.  Haynor,  where  he  continued  study 
of  law.  Admitted  to  Bar,  1836  (Troy,  N.  Y.) ;  began  practice  in 
Troy  in  partnership  with  brother,  R.  W.  Townsend;  district  attor- 
ney, Rensselaer  Co.,  1842-1845;  director  Troy  Union  Railroad  Co., 
1851;  delegate  to  State  Constitutional  Convention,  1867-1868 
chairman  New  York  Republican  Convention,  Philadelphia,  1872 
elected  (New  York)  to  44th  and  45th  Congresses  (1875-1879) 
United  States  district  attorney  northern  dist.  New  York,  1879-1887 
member  State  Constitutional  Convention,  1890;  regent  Univ.  of 
State,  New  York,  1873-1903.  Died  Troy,  N.  Y.  While  district  at- 
torney for  Rensselaer  Co.  secured  the  conviction  of  Henry  G.  Green 
and  Henry  Miller  for  murder;  defended  the  only  two  slaves  who  in 
Rensselaer  Co.  appealed  to  courts  for  protection,  securing  freedom 
for  both.  Employed  by  U.  S.  government  to  attend  and  report  trial 
of  Cadet  Whitaker,  New  York  City,  trial  lasting  two  years  and  re- 
sulting in  Whitaker's  acquittal;  acted  in  defense  in  noted  cases  of 
Henrietta  Robinson,  Andrus  Hall,  Whitbeck  and  George  E.  Gordon. 
See  Weise's  (A.  J.),  'Olist.  City  of  Troy,"  1876;  Biog.  Cong. 
Direct.  (1774-1911)  1913;  Appleton's  Cyc,  1915;  Lamb's  Biog. 
Diet.,  1903;  National  Cyc.  Am.  Biog.,  1897;  General  Cat.  Williams 
CoU.,  1910;  Hist.  Rensselaer  Co.  (N.  B.  Sylvester),  1880;  Land- 
marks  of  Rensselaer  Co.  (G.  B.  Anderson),  1897. 

"  Olin,  Abram  Baldwin.  (1812-1879.)  Bom  Shaftsbury,  Vt 
Graduated  WilHams  CoU.,  1879.    Admitted  to  Bar  (Troy,  N,  Y.), 
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antecedents  have  been,  it  is  not  necessary  to  inqnire,  nor  do 
we  know.  On  the  opposite  side  of  the  street  from  her  house 
resided  Timothy  Lanagan*  He  occupied  a  small  dwelling, 
using  part  of  it  for  his  family,  and  part  for  a  grocery,  and 
had  been  residing  there  from  the  previous  October. 

The  prisoner  and  the  deceased  had  no  personal  acquaint- 
ance until  the  latter  moved  there.  Some  two  months  after 
this  event,  the  prisoner  became  a  frequenter  of  his  grocery, 
purchasing  there  her  provisions.  Previous  to  the  time  we 
allege  the  murder  was  c(Hnmitted,  a  trouble  arose  between 
them  in  this  manner:  she  attended  a  dance  at  Lanagan's 
house,  and  during  the  evening  got  into  a  wrangle  with  a  man, 
or  several  of  them,  in  the  course  of  which  she  drew  a  pistol 
upon  them.  Upon  this  she  was  put  out  of  doors  by  Mr.  and 
Mrs.  Lanagan,  and  taken  to  her  home.  Two  or  three  days 
afterward  she  called  at  Lanagan's  house,  quite  early  in  the 
morning,  before  Lanagan  himself  was  up,  and  abused  Mrs. 
Lanagan  violently.  Some  time  elapsed  before  she  resumed 
her  visits  to  the  grocery,  but  when  she  did  it  was  to  purchase 
articles  as  usual,  and  they  became  apparently  on  good  terms. 

On  the  25th  of  May,  1853,  very  early,  she  called  at  the 
grocery  in  the  absence  of  Mr.  Lanagan,  and  purchased  a 
pound  of  crackers  and  a  quart  of  beer.  In  an  hour  or  two 
afterward  she  returned  and  requested  the  loan  of  two  dollars. 
The  money  Mrs.  Lanagan  did  not  have.  The  same  forenoon 
she  returned  again  to  the  house,  while  several  men  were  Hierey 
before  whom  she  conducted  herself  with  such  impropriety 
that  Mrs.  Lanagan  requested  her  to  leave — ^to  go  away.  She 
did  go  but  returned  about  one  o'clock.  The  family  consisted 
of  Mr.  Lanagan,  his  wife,  and  a  young  woman  at  the  time 

1838.  Recorder  for  Troy  for  three  years.  Elected  to  35th,  36thy 
37th  Congresses  (1857-1863);  judge  Supreme  Court,  Distriet  of 
Colmnbia,  1863-1878.  Died  Washington,  D.  C.  LL.  D.  Williams 
Coll.,  1865;  Union  CoUege,  N.  Y.  See  Appleton's  Cyc  History 
Bench  and  Bar  of  New  York,  1897  (Vol.  1) ;  Biog.  Cong.  Directory 
(1774-1911)  1913.  See  Lamb's  Biog.  Diet.,  1900;  Centennial  Hist 
Washington,  D.  C,  1892;  Glen.  Cat.  WiUiams  CoU.,  1910;  A.  J. 
Weise's  "Troy's  One  Hundred  Yeara'*  (1789-1889)  1891;  A.  J. 
Weise's  ''History  of  Troy,''  1876. 
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visiting  there,  named  Cafherine  Lnbee.  These  three  persons 
were  at  dinner.  Mrs.  Bobinson  took  a  seat  at  the  table,  and 
partook  of  some  of  the  food.  While  seated  at  the  table,  Lan- 
agan  left  the  back  room  for  the  grocery,  which  was  in  front, 
leaving  the  three  women  about  the  table.  After  they  had  com- 
pleted their  dinner  Mrs.  Bobinson  said,  ''We  mnst  have  some 
beer.'*  The  two  others  declined,  but  she  pressed  the  propo- 
sition, saying,  ''You  must  have  some  on  my  account."  She 
also  requested  that  they  should  have  some  sugar  in  it.  Mrs. 
Lanagan  left  the  room  to  procure  what  the  prisoner  had 
called  for,  and  soon  returned  with  sugar  in  a  saucer,  and  a 
quart  of  beer.  nx>on  returning,  she  found  Mrs.  Bobinson 
walking  the  floor,  and  having  a  white  paper  in  her  fingers. 
She  noticed  the  pai>er  more  particularly  from  the  fact  of  her 
wanting  to  borrow  two  dollars  in  the  forenoon,  and  she  looked 
at  it  to  see  if  it  was  not  a  bank  bill.  Mrs.  Lanagan  then 
poured  the  beer  into  the  tumblers,  but  they  were  not  full.  Mrs. 
Bobinson  insisted  that  they  should  be  filled.  Mrs.  Lanagan, 
upon  this,  left  the  room  for  more  beer,  and  when  she  returned 
she  found  that  the  prisoner  had  poured  the  sugar  from  the 
saucer  into  the  tumblers,  and  also  found  a  slight  powder  on 
the  surface  of  their  contents. 

Just  at  this  time  Lanagan,  who  was  in  the  grocery  all  this 
while,  called  for  his  wife  to  come  there;  she  went,  and  Mr. 
Lanagan,  the  deceased,  came  into  the  room  where  Mrs.  Bobin- 
son and  Miss  Lubee  were.  She  then  stirred  the  beer  in  the 
tumblers,  and  invited  Lanagan  and  Miss  Lubee  to  drink,  and 
both  of  them  did  drink.  Mrs.  Bobinson  thereupon  left  the 
premises.  Lanagan  also  left,  to  come  down  into  the  city.  He 
soon  returned  to  his  house  very  ill ;  physicians  were  sent  for. 
and  he  died  at  seven  o'clock  that  evening,  and  we  shall  show, 
we  think,  beyond  a  question,  that  he  died  from  the  effects  of 
arsenic,  and  that  the  accused  administered  the  fatal  poison. 

We  shall  also  show  you,  gentlemen,  that  previous  to  this 
transaction,  on  the  10th  of  May,  the  prisoner  purchased  arse- 
nic at  one  of  the  drug  stores,  and  that  a  quantity  of  the  ar- 
ticle was  found  at  her  house  concealed  beneath  the  carpet; 
that  soon  after  administering  the  poison,  she  left  her  house, 
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came  to  Ostrom's  drug  store,  and  told  them  she  was  charged 
with  poisoning  Timothy  Lanagan,  and  that  from  fumbling 
round  the  glasses  she  had  pnt  something  in  the  beer.  She  was 
soon  after  arrested  in  the  streets,  charged  with  the  act.  It 
will  be  our  dnty,  gentlemen,  to  show,  beyond  a  reasonable 
donbt,  that  she  did  administer  the  poison,  and  that  she  is  re- 
sponsible for  the  crime  of  willful  murder,  of  which  she  stands 
indicted.    Of  the  nature  of  the  defense  I  am  not  informed. 


THE  WITNESSES  FOB  THE  PEOPLE. 


May  23, 


Dr.  Henry  Adams.  Beside  in 
Troy;  knew  Timothy  Lanagan, 
was  Us  family  physician;  was 
called  to  see  him  about  3  o'clock 
and  remained  with  hun  until  he 
died,  about  6:30.  Dr.  Skilton 
came  there  after  me  and  re- 
mained also  until  his  death.  His 
house  was  a  small,  one-fitory 
building,  not  painted ;  two  rooms 
on  the  first  floor — one,  fronting 
on  Biver  street,  was  used  as  a 
grocery,  the  other  in  rear  was 
used  for  family  purposes.  He 
died  in  a  back  room ;  know  Mrs. 
Bobinson. 

Mr,  Hogehoom  asked  the  court 
if  it  would  not  be  proper  for  the 
prisoner  to  remove  her  veil.  It 
was  necessary,  he  remarked;  oth- 
erwise they  would  be  unable  to 
prove  her  identity. 

Judge  Harris  supposed  there 
would  be  no  objection. 

(It  was  removed  by  the  pris- 
oner for  a  single  instant,  and 
then  replaced.) 

Dr,  Adams.  That  is  the  lady; 
knew  her  some  months  previous; 
she  lived  on  Biver  street,  nearly 
opposite  Lanagan's.  On  arriv- 
ing at  Lanagan's,  found  him 
vomiting,  supposed  he  had  taken 
poison.  He  complained  of  pain 
in  the  stomach  and  bowels  and  a 
burning  in  the  throat;  my  belief 


is  that  he  died  from  the  effects  of 
some  poisonous  substance;  could 
not  tell  by  the  symptoms,  the  na- 
ture of  the  poison,  they  corre- 
sponded with  the  effects  of  ar- 
senic; was  not  present  at  the 
post-mortem. 

Lanagan's  symptoms  were  very 
violent;  was  apprehensive  from 
the  first  the  case  would  termi- 
nate fatally.  He  told  me  he 
thought  he  should  not  recover, 
but  did  not  ask  me  what  I 
thought.  His  expression  was, 
''The  villain  has  destroyed  me, 
and  I  shall  not  recover." 

To  Mr.  Beach,  I  gave  him 
hopes — ^told  him  I  thought  he 
ought  not  to  despair — that  he 
might  recover;  was  theti  apply- 
ing remedies  for  his  relief,  but 
none  of  them  relieved  his  pain; 
there  were  intervals  when  he  did 
not  have  so  much  pain.  His  de- 
cease was  sudden.  He  helped 
himself  in  and  out  of  bed,  until 
half  an  hour  of  his  death,  and 
conversed  until  a  few  minutes 
of  it;  do  not  remember  a  min- 
ister was  sent  for,  before  he  died 
his  mother  knelt  down  and 
prayed.  Mr.  Lanagan  was  an 
Irishman. 

Redirect  examination.  Dr. 
Skilton  also  expressed  the  opin- 
ion   that   he   would   not   recov« 
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er;  continaed  of  that  opin- 
ion throughout;  saw  the  case  a 
very  aggravated  one,  the  symp- 
toms very  violent.  It  was  previ- 
ous to  his  saying  ''the  villain  had 
destroyed  him/'  I  told  him  he 
ought  not  to  despair.'  When 
I  told  him  he  might  recover,  did 
not  believe  he  would.  He  did 
not  refer  to  the  'Srillain,"  more 
than  once.  The  precise  expres- 
sion was,  ''A  villain  has  de- 
stroyed me."  Had  a  conversation 
with  him  regarding  the  origin  of 
his  illness,  previous  to  his  state- 
ment that  he  could  not  recover. 

Mr.  Hogehoom.  We  propose 
to  prove  by  Dr.  Adams  the  dy- 
ing declarations  of  Lanagan, 
who  could,  under  the  circum- 
stances, have  no  motive  to  tell 
anything  but  the  truth.  I  con- 
sider it  a  case  where  such  decla- 
rations are  allowable  in  evidence. 

The  CouitT.  The  evidence  can- 
not be  received.  If  these  physi- 
cians had  informed  Ijanagan  he 
must  die,'  that  there  was  no 
chance  for  his  recovery,  it  would 
have  been  different.  On  the  con- 
trary, they  informed  him  he 
might  recover.  On  these  grounds 
the  evidence  must  be  excluded. 

To  Mr.  Beach.  The  intense 
pain  at  the  stomach,  the  burning 
sensations  in  the  throat,  constant 
retching,  severe  evacuations, 
cramps  and  prostration  are  pe- 
culiar symptoms  caused  by  poi- 
son and  they  comprise  about  all 
the  symptoms;  constant  retching 
and  burning  sensations  in  throat 
is  not  common  to  other  diseases. 
The  burning  sensation  is  not  pe- 
culiar to  any  variety  of  poison. 
In  cases  of  suspected  poison  it  is 
customary  to  analyze  the  stomach 
to  satisfy  as  to  the  cause  of  death, 
without  that,  in  my  opinion,  the 
cause  cannot  'be  certainly  ascer- 


tained; have  attended  cases  of 
cholera;  there  is  irritation  in  the 
throat  and  thirst;  the  recovery 
of  the  patient  depends  much  up- 
on the  strength  of  the  constitu- 
tion. Severe  retching,  sudden 
prostration,  cramps,  etc,  are 
characteristic  of  cholera.  With- 
out an  analysis  of  the  stomach, 
would  not  give  a  definite  opinion 
that  Lianagan  died  by  poison,  the 
contents  of  the  stomach  were  an- 
alyzed; have  attended  his  family 
four  or  five  years.  He  was  a 
man  of  vigorous  constitution, 
regular  and  temperate  in  his  hab- 
its. 

To  Mr.  Hagehoom.  Mr.  Lana- 
gan, ordinarily,  was  able  to  at- 
tend to  his  own  affairs;  used  to 
meet  him  or  see  him  about  every 
week.  He  was  thirty-five  years 
of  age.  The  symptoms  he  ex- 
hibited were  not  those  of  cholera; 
he  did  not  die  of  cholera;  have  a 
decided  opinion  as  to  the  cause 
of  his  death,  independent  of  an 
analysis;  it  is  such  as  I  have 
named. 

To  Mr.  Beach.  Cannot  posi- 
tively state  the  cause  of  his 
death.  My  opinions  were 
formed  partly  from  the  state- 
ments of  the  family,  but  I  ar- 
rived at  a  satisfactory  conclu- 
sion aside  from  those  statements. 
Judging  from  the  symptoms 
alone,  my  belief  is  that  they  were 
produced  by  poison;  no  sure  re- 
liance can  be  placed  on  exter- 
nal S3rmptoms,  and  as  a  usual 
thing,  the  stomach  is  analyzed; 
do  not  know  I  have  ever  heard 
or  read  of  a  case  of  poisoning  in 
which  analysis  was  not  had. 

Dr.  Avery  J.  Skilton.  Am  a 
practicing  physician  in  this  city; 
Saw  Timothy  Lanagan  the  day 
he  died  at  his  house  about  5 
o'clock.     A   number  of  people 
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were  tbere.  He  was  in  the  back 
room;  his  appearance  was  some- 
T^iat  lividy  his  pulse  very  feeble; 
was  rolling  and  writhing  on  the 
bed,  indicating  intense  pain;  con- 
stantly retching  and  vomiting; 
complained  of  severe  pain  in  the 
stomach  and  throat;  believed 
then  Lanagan  had  been  taking 
mineral  poison;  believe  it  now; 
speak  with  confidence  on  tiie  sub- 
ject; had  little  hopes  of  his  re- 
covery; recollect  his  saying 
once  that  he  could  not  live,  but 
he  did  not  state  anything  as  to 
the  cause  of  his  illness;  was  pres- 
ent when  he  died,  and  also  at 
the  post  mortem.  That  showed 
the  stomach  highly  inflamed  in 
patches,  in  some  parts  more  than 
others.  No  chemical  tests  were 
applied  then  to  prove  the  pres- 
ence of  poison.  The  appearance 
of  the  stomach  corresponded  with 
the  opinion  formed  as  to  the 
cause  of  death.  There  was 
found  in  the  lower  part  of  the 
stomach  a  white  powder,  in  the 
intestines  was  a  greater  quantity 
of  mucus  than  usual,  mingled 
with  mineral  substances.  The 
external  appearance  of  the  polar 
or  larger  intestine  was  singularly 
blanched.  The  white  powder  was 
enveloped  in  mucus.  Arsenic  is 
a  white  powder  and  looks  like 
flour;  have  no  doubt  as  to  the 
cause  of  Lanagan's  death;  fully 
believe  the  poison  administered 
in  his  case  was  arsenic.  The 
symptoms  he  erhibited  are  so 
sure  as  to  leave  the  physician  no 
chance  to  doubt;  do  not  admit 
that  I  could  be  mistaken.  Beck's 
Medical  Jurisprudence  asserts 
that  it  is  not  safe,  in  case  of  poi- 
son, to  come  to  a  determination 
until  chemical  tests  are  applied 
to  the  matter  found  in  the  stom- 
ach; by  a  single  examination,  I 


can,  satisfactorily  to  myself,  de- 
termine whether  death  is  caused 
by  mineral  poison.  The  most 
prominent  medical  authors,  on 
this  subject,  are  Quy,  Christison, 
Beck  and  Orfelia.  The  reason 
Beck  took  the  position  he  did 
was  he  considered  jurors  were 
not  physicians.  There  is  more 
certainty  when  the  chemical  test 
is  applied;  am  not  certain  there 
was  a  chemical  analysisi.  At  the 
post  mortem  the  stomach,  etc., 
were  taken  out  and  given  to  Dr. 
Bonteoou.  No  symptom  of  vege- 
table poison  came  under  my  ob- 
servation. 

Dr.  WiWnm  P.  Seymour.  Am 
a  practicing  physician  in  Troy; 
did  not  see  Timothy  Lanagan  the 
day  of  his  death,  but  was  pres- 
ent at  the  post  mortem  which 
Dr.  Bontecou  and  myself  made 
the  day  after  he  died.  Dr.  Skil- 
ton  was  also  present  The  stom- 
ach evinced  all  the  evidence  of 
severe  and  acute  inflammation, 
and  contained  a  small  quantity 
of  fluid;  discovered  the  presence 
of  a  white  powder  distributed  in 
the  lower  part  of  the  stomach; 
^n  say  nothing  as  to  its  specific 
weight ;  considered  the  yellow  ap- 
pearance in  the  intestines  a  mere 
discoloration.  The  whole  stom- 
ach was  highly  inflamed,  so  much 
so  as  to  cause  death.  It  ex- 
hibited the  effects  of  an  irritating 
poison,  but  whether  vegetable  or 
miners!,  will  not  attempt  to  say. 
There  is  no  doubt  in  my  mind 
from  that  examination,  that 
Lanagan  died  from  poison.  Dr. 
Bontecou  took  charge  of  the 
stomach,  etc.,  and  placed  it  in  a 
dean  jar.  In  another  jar  was 
the  stomach  of  a  woman  said  to 
have  been  poisoned  at  the  same 
time.  The  inflammation  was  not 
necessarily  produced  by  poison, 
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but  I  have  no  donbt  it  was.  There 
was  no  other  eridenee  of  disease 
except  the  inflammation.  The 
powder  was  entangled  in  a  thick 
mucns;  do  not  think  there  was 
a  teaspoon  full  visible. 

Mrs.  Ann  Lanagan,  Timothy 
Lanagan  was  my  husband;  we 
had  resided  comer  of  Biver  and 
Rensselaer  streets  from  the  pre- 
vious October.  He  died  on  25th 
of  May,  1853;  two  months  after 
going  to  that  place  became  ac- 
quainted with  Mrs.  Robinson. 
She  lived  across  the  street;  saw 
her  the  first  time  on  25th  May 
about  6  in  the  morning  in  our 
grocery.  She  called  for  a  quart 
of  strong  beer  and  a  pound  of 
soda  crackers,  which  I  furnished 
her,  and  she  took  her  leave.  At 
this  time  my  husband  was  not 
out  of  bed. 

Saw  her  again  in  the  grocery 
that  morning  about  8.  An  old 
man,  Haley,  who  lived  with  her, 
was  there  when  she  came  in.  She 
had  sent  him  over  for  the. loan 
of  two  dollars.  She  asked  the 
old  man  what  kept  him  so  long. 
I  answered,  I  had  delayed  him; 
that  I  had  no  money  in  the 
house,  and  that^  I  thought  I 
would  send  and  see  if  I  could  not 
borrow  it.  She  asked,  was  I  so 
scarce  of  money,  and  I  said  yes. 
She  said  ^e  was  sorry,  and  tiiat 
tomorrow  she  would  lend  me  a 
hundred  dollars.  She  then  went 
away. 

About  eleven,  she  came  into 
the  grocery  and  told  me  she  was 
in  great  trouble;  had  a  telegraph 
dispatch  that  Robinson  was  hurt 
on  the  cars.  A  man  stood  by, 
who  told  her  not  to  fret ;  that  he 
had  a  wife  out  west,  and  if  she 
was  dead  he  wouldn't  fret  about 
it.  She  walked  into  the  kitchen. 
There  was  a  lot  of  men  sitting 


inside  there.  Soon  after  there 
was  loud  talking;  could  hear  Mrs. 
Robinson's  voice  above  the  rest, 
but  did  not  understand  what  was 
said;  went  to  her,  and  advised 
her  to  go  home;  told  her  that  it 
was  no  place  for  her  to  be^ 
among  such  a  lot  of  men.  After 
a  while  she  left 

Again,  about  one,  she  came 
through  the  grocery  into  the 
kitchen,  where  my  husband, 
Catherine  Lubee  and  myself 
were  at  dinner.  Catherine  was 
stopping  with  me  at  that  time, 
having  come  from  Albany  on  a 
visit  Mrs.  Robinson  said,  as  she 
walked  in,  ''Are  you  at  dinner  t" 
I  said,  "Yes.''  There  was  an  egg 
on  the  table,  and  pointing  to- 
ward it,  she  asked,  ''Whose  egg 
is  thatf"  My  husband  replied, 
"It  Was  hers  if  she  wanted  it." 
She  took  the  egg  into  her  hand, 
and  my  husband  arose  and  went 
into  the  grocery.  She  then  sat 
down  by  the  table  and  ate  the 
egg,  and  I  peeled  a  potato  for 
her.  She  said  Catherine  and  I 
must  have  a  glass  of  beer  from 
her;  told  her  I  did  not  want  any; 
that  I  was  tired  of  beer,  and 
would  not  take  it.  Catherine 
said  she  did  not  like  beer.  She 
then  asked  me  if  I  had  any  sugar 
in  the  house;  said  we  had,  but 
that  I  thought  she  did  not  need 
any,  as  she  had  got  nine  pounds 
during  the  week.  She  said  she 
did  not  want  to  take  it  home,  but 
wanted  it  to  put  in  the  beer  to 
make  it  good;  took  a  saucer  and 
went  into  the  store  and  got  some 
white,  powdered  sugar,  then 
brou^t  in  some  beer  in  a  quart 
measure  and  poured  it  into  two 
glasses.  When  I  came  back,  Mrs. 
Robinson  was  walking  back  and 
forth  across  the  floor  with  the 
saucer  in  her  hand;  did  not  have 
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enough  beer  to  fill  both  glasses, 
and  Mrs.  Robinson  said  she 
should  have  them  full.  I  went 
out  into  the  grocery  for  more, 
and  when  I  returned  she  was  put- 
ting the  sugar  into  the  tumblers 
and  I  poured  in  the  remainder  of 
the  beer.  As  I  took  my  glass, 
the  other  having  been  placed  be- 
fore Catherine,  noticed  a  little 
foam  on  the  surface  of  the  beer 
and  thought  it  was  some  dust 
from  the  sugar;  took  a  teaspoon 
in  my  hand  to  skim  it  off,  but 
she  took  the  spoon  out  of  my 
hand,  and  said,  ''Don't  you  do 
so;  that  is  the  best  part  of  it." 
My  husband  called  me,  and  I 
went  into  the  grocery,  leaving 
my  beer  untasted  on  the  table. 
My  husband  then  went  into  the 
kitchen,  saying  he  wanted  to  go 
down  town  as  far  as  Morrison's; 
turned  round  and  saw  he  had 
taken  my  glass  of  beer  in  his 
hand,  and  was  just  putting  it  to 
his  Ups.  Nothing  further  was 
said,  and  Mrs.  Robinson  left  im- 
mediately; did  not  see  where  the 
other  glass  of  beer  was,  when  my 
husband  stood  with  his  in  his 
hand. 

Do  not  know  as  to  Catherine 
Lubee's  drinking,  any  further 
than  she  told  me.  Mrs.  Robin- 
son did  not  drink  herself.  When 
she  was  eating  the  egg  and  po- 
tato, observed  a  white  paper  in 
her  hand.  As  she  passed 
out  through  the  grocery,  had  no 
conversation  with  her,  and  she 
Faid  nothing  to  me.  After  she 
left,  and  before  leaving  to  go 
to  Morrison  it  Lord's,  my  hus- 
band stopped  to  make  some 
charges.  I  stepped  into  the 
kitchen  and  saw  the  glasses 
standing  on  the  table  empty.  In 
a  few  minutes  Catherine  came  to 
the  door,  and  asked  Mr.  Lanagan 


how  he  felt  after  taking  that 
glass  of  beer,  to  which  he  made 
answer  that  he  did  not  seem  to 
feel  very  comfortable. 

Cannot  state  the  precise  time 
my  husband  left  for  Morrison  it 
Lord's,  but  he  came  back  at  3. 
After  he  left,  Mrs.  Robinson 
again  came  into  the  grocery. 
Catherine,  at  this  time,  was  ly- 
ing on  the  bed  in  the  kitchen. 
J^^.  Robinson  asked  her  how 
she  felt.  She  replied,  very  poor- 
ly; and  repeatedly  said  prisoner 
had  put  something  in  the  beer 
that  sickened  her.  Mrs.  Robin- 
son answered,  ^e  had  put  noth- 
ing in  it  but  what  would  do  her 
good;  do  not  recollect  any  more 
that  passed  between  them.  Mra. 
Robinson  then  came  to  the  coun- 
ter, and  called  for  a  glass  of 
beer;  told  her  I  thought  she  did 
not  need  any.  She  then  turned 
round  to  a  man  who  was  there, 
and  asked  him  if  he  would  have 
a  glass  with  her,  but  he  refused. 

At  this  time  my  husband  came 
in  and  laid  down  on  the  sofa.  He 
was  very  bad,  hardly  able  to 
speak;  asked  him  if  he  was  sick. 
He  replied,  run  for  the  doctor; 
I  am  done  for.  I  turned  round 
to  Mrs.  Robinson,  who  was 
standing  near,  and  said :  ''What 
have  you  done?  you  have  killed 
the  father  of  my  children."  She 
answered,  "No — ^I  have  done  no 
such  thing."  She  then  attempted 
to  go  over  and  speak  to  him,  but 
I  put  my  hand  agunst  her,  and 
told  her  to  go  away.  Lanagan*s 
mother  presently  came  in,  and 
helped  me  put  her  out  of  doora. 
As  she  attempted  to  approach 
my  husband,  while  he  was  lying 
on  the  sofa,  he  put  up  both  his 
hands,  and  said,  "Go,  woman, 
go."  Soon  after  she  left,  I  re- 
ceived a  message  from  her  to  go 
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over  to  her  hoDBe.  The  old  man, 
Haley^  hronght  it,  saying  it  was 
from  Mrs.  Robinson;  told  him  I 
should  not  go.  She  did  not  come 
back  after  she  was  pat  oat  of 
doors;  did  not  see  her  after- 
ward. 

Mr.  Hogehoom.  Do  yon  see 
her  now  t  (Shrouded  in  her  long 
veil^  as  the  prisoner  was;  the 
witness  was  unable  to  reply.  An 
attempt  was  here  made  to  induce 
her  to  remove  it,  but  failed.  She 
only  drew  it  the  closer  around  her, 
and  utterly  refused.) 

Mr.  Pierson.  I  must  state  that 
her  veiling  is  entirely  beyond  our 
control;  there  are  reasons,  other 
than  a  repugnance  to  be  the  ob- 
ject of  observation  during  this 
trial,  why  she  desired  to  conceal 
herself.  Those  reasons  the  court 
knows  nothing  about,  but  the 
counsel  understands  them. 

Mr,  Hogehoom.  We  do  not 
intend  to  be  tenacious  in  the  mat- 
ter. 

Mre.  Lanagan.  After  Mrs. 
Robinson  left  the  grocery,  my 
husband  became  so  iU,  we  had  to 
take  him  in  our  arms  and  lay 
him  in  the  bed.  Catherine  had 
left  the  house  and  gone  to  James 
Lanagan's,  where  she  died.  He 
wtis  our  first  cousin,  and  lived 
not  far  from  our  house. 

Was  crying;  my  husband  told 
me  not  to  grieve;  I  must  make 
the  best  of  it,  now  that  he  'Vas 
done  for."  Before  the  doctors 
came  he  said  he  thought  he  could 
not  get  well.  He  died  at  a  quar- 
ter to  seven  that  evening,  and 
Catherine  Lubee  died  at  five  the 
next  morning.  A  French  clergy- 
man was  sent  for  by  Mr.  Lana- 
gan's mother,  and  was  with  him 
before  his  death. 

Mr,  Hogehoom  offered  to  prove 
the  dying  declarations  of  Lana- 


gan.   The  CoUBT.  I  do  not  think 
it  will  answer. 

RecoUect  a  disturbance  at  our 
boose,  in  which  Mrs.  Robinson 
was  concerned,  on  the  occasion 
of  a  dance.  I  told  her  to  go 
home.  This  was  two  months  be- 
fore his  death. 

Mr.  Hogehoom.  What  had 
Mrs.  Robinson  done  at  the  dance 
that  made  you  tell  her  to  go 
home.  The  prisoner's  counsel 
objected. 

Judge  Harris.  It  is  proper  to 
show  8iiy  unkindness  of  feeling, 
even  at  this  time.  The  question 
may  be  answered. 

Mrs.  Lanagan.  I  told  her  so, 
because  a  young  man  asked  her 
to  dance.  She  refused;  did  not 
hear  what  was  said,  but  she  drew 
her  pistol,  saying  she  had  been 
insulted,  and  threatened  to  blow 
his  brains  out.  My  husband 
came,  and  said  he  would  not 
have  such  a  noise,  and  that  she 
must  leave;  went  to  her  and  told 
her  to  go  home,  and  went  with 
her  to  her  own  door,  advising 
her  that  if  she  would  keep  in  her 
own  place  nobody  would  molest 
her.  Later  she  came  to  the  door 
of  the  grocery  again;  asked  if 
Smith  was  there;  Smith  went 
out,  and  I  heard  nothing  further 
of  them. 

Two  mornings  after  the  dance 
Mrs.  Robinson  came  to  the  gro- 
cery and  abused  me  very  much; 
said  I  was  a  mean  woman,  and 
kept  rowdies  in  my  house  to  in- 
sult her;  that  she  would  have  us 
turned  out  of  the  place  and 
would  not  let  us  get  any  license 
to  sell;  told  her  I  wanted  no 
trouble  with  her;  to  go  home,  but 
she  kept  talking,  and  my  hus- 
band got  out  of  bed  and  told 
Mrs.  Robinson  he  would  not 
have  such  a  noise,  and  she  must 
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leave  the  house.  She  said  she 
would  not  leave  the  house  for 
him,  and  asked  if  he  wanted  to 
turn  so  good  a  cnstomer  as  she 
was  out  of  doors.  He  said  he 
did  not  want  her  custom,  but 
wanted  her  to  leave.  She  said 
she  would  not  leave,  and  that  if 
he  wanted  to  turn  her  out,  he 
would  have  to  get  a  constable  to 
do  it  In  a  few  minutes  she  left. 
The  sugar,  I  got  out  of  a  small 
box  where  it  is  usually  kept.  The 
box  and  sugar  that  remained 
were  taken  in  charge  by  the  eor- 
oner.  Previous  to  drinking  the 
beer,  my  husband  was  in  good 
health.  The  beer  was  of  the 
same  kind  and  quality  we  were 
retailing  at  the  store  daily. 

Cross-examined.       First     saw 
Mrs.  Robinson  at  our  grocery, 
about    two    months    after    we 
moved  into  the  place;  she  came 
to  trade  with  us.     We  were  on 
good   terms  with   her  until   the 
morning  she  came  in  to  abuse  us; 
the   dance   was   in   the  spring; 
have  had  none  since  that  time; 
Smith  was  the  only  strange  per- 
son there.     The  rest  were   my 
friends.     We  had  music.     Have 
occasionally  visited  her,  and  so 
have    my    children.    After    the 
dance,  was  on  good  terms  with 
Mrs.  Robinson.  She  stayed  away 
some  time,  but  came  back  again; 
did  not  feel  unfriendly  toward 
her,  when  I  told  her  to  go  home, 
neither  did  she  manifest  any  un- 
kindness  toward  me.    She  was  at 
our  grocery  nearly  every  day  un- 
til the  occurrence  at  the  dance, 
when  she  remained  away  about 
three  weeks.     She  always  paid 
her  bills  when  requested;  owed 
us  fourteen  dollars  at  the  time 
of  my  husband'jB  decease;  was  in 
the  habit  of  borrowing  money 
of  us,  but   always  returned   it 


again.  On  the  morning  akte  sent 
the  old  man  for  the  loan  of  two 
dollars,  had  the  money,  but  did 
not  want  to  let  her  have  it;  am 
not  in  the  habit  of  lying,  but 
told  Mrs.  Robinson  I  did  not 
have  the  money;  did  not  want  to 
refuse  her,  neither  did  I  want  to 
let  her  have  it  Old  man  Haley 
told  me  he  couldn't  imagine  what 
she  wanted  the  money  for,  be- 
cause she  had  everything  in  the 
house  that  anybody  could  want 
At  the  coroner's  inquest  I  said 
there  was  no  cause  of  emnity  be- 
tween my  husband  and  myself 
and  Mrs.  Robinson;  said  nothing 
about  the  difficulty  at  the  ball. 

When  she  called  for  the  beer, 
and  Miss  Lubee  and  myself  said 
we  did  not  wish  any,  she  de- 
clared she  would  not  leave  the 
house  until  she  had  it ;  never  had 
any  arsenic  in  our  house,  nor  had 
I  ever  seen  any;-  was  just  about 
to  drink  the  beer  when  my  hus- 
band called  me;  did  not  drink  a 
glass  of  brandy  and  water,  nor 
did  I  say,  that  having  become 
tired  of  beer  I  would  take  some 
brandy.  Miss  Lubee  had  been 
at  our  house  seven  or  eight  days. 
She  was  twenty-five  years  of  age, 
unmarried,  and  resided  in  Al- 
bany. She  stopped  during  the 
day  with  me  and  went  to  Mr. 
James  Lanagan's  at  night,  as  I 
had  no  bed  for  her.  Mrs.  Rob- 
inson knew  Miss  Lubee;  became 
acquainted  with  her  at  our  plaee, 
and  they  were  on  friendly  terms. 
The  box  from  which  I  got  the 
sugar  was  open,  and  stood  in- 
side the  counter,  but  within  the 
reach  of  any  one. 

Mrs.  Robinson  was  invited  to 
partake  of  the  beer  by  Miss  Lu- 
bee, but  said  she  didn't  feel  like 
taking  any.  If  Mrs.  Robinson 
drank  of  the  beer,  and  was  aft- 
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erwards  sick  and  vomited^  did 
not  know  of  it;  do  not  recollect 
that  Haley,  when  he  brought  me 
the  message  to  go  over  to  her 
house,  said  she  was  sick.  The 
paper  which  Mrs.  Robinson  had 
in  her  hands  was  white,  and  she 
held  it  between  her  fingers;  was 
not  with  Catherine  when  she 
died.  The  names  of  the  men 
with  whom  Mrs.  Robinson  had 
the  angry  talk  in  the  back  room, 
in  the  forenoon  of  the  day  my 
husband  died,  were  William 
Buckley,  Pat  Gaven  and  others; 
do  not  know  what  they  were  do- 
ing. 

WiUiatn  H.  Osirom.  Am  a 
druggist  and  reside  in  Troy.  My 
store  was  south  of  the  residence 
of  Mrs.  Robinson;  knew  a  Mrs. 
Robinson  and  should  now  know 
whether  that  was  her,  if  she 
would  raise  her  vail. 

Mr.  Hogehoom,  I  submit, 
your  honor,  we  shall  have  to  try 
that  veil  experiment  once  more. 

The  Court.  If  the  prisoner 
prefers  it,  she  may  step  forward 
to  where  the  witness  is,  and  un- 
veil herself  to  him  alone. 

(Mrs.  Rohinaon  arose,  walked 
rapidly  toward  the  witness,  as- 
cended the  platform,  and  placing 
her  face  close  to  that  of  &e  wit- 
ness, drew  aside  her  veil,  but 
only  for  an  instant) 

Mr.  Ostrotn.  That  is  the  lady, 
sir.  She  was  in  my  store  sev- 
eral times  in  May,  1853,  and  pur- 
chased arsenic  there;  between 
the  10th  and  25th  of  the  month 
the  amount  she  purchased  was 
two  ounces.  She  was  at  my  store 
half  an  hour  previous  to  her  ar- 
rest. She  was  very  much  excit- 
ed; said  she  was  in  trouble;  that 
she  had  been  charged  with  poi- 
soning a  couple  of  persons,  men- 
tioning   Lanagan's    name;    said 


she  supposed  it  was  out  of  re- 
venge, bectttuse  she  would  not 
lend  them  a  hundred  dollars; 
that  she  did  not  want  to  draw 
that  amount  of  money  out  of  the 
bank  in  the  absence  of  Mr.  Rob- 
inson; declared  she  was  very 
much  in  fear  of  the  neighbor- 
hood, and  requested  my  advice  as 
to  what  she  should  do  to  be  pro- 
tected; referred  her  to  the  chief 
of  police,  and  informed  her  that 
it  was  his  duty  to  send  a  posse 
of  officers  to  protect  her,  if  neces- 
sary. She  had  a  revolver  with 
her.  I  probed  it  with  the  han- 
dle of  a  pen,  and  found  one  bar- 
rel loaded.  There  were  three  or 
four  percusion  caps,  but  the  lock 
was  so  rusty  I  doubt  if  it  could 
be  fired;  think  the  cap  was  good 
on  the  barrels  loaded;  the  one  I 
probed  was  in  good  order. 

About  ten  on  the  Saturday 
evening  previous  to  the  arrest, 
she  was  at  my  store,  and  had  her 
pistol  with  her. 

The  25th  she  said  she  had  gone 
over  to  the  grocery  in  search  of 
her  gardener;  she  was  drinking 
beer  with  Mrs.  Lanagan  and  oth- 
ers; that  there  was  some  confu- 
sion in  handling  the  tumblers, 
and  that  Mr.  Lanagan  was  taken 
sick,  and  they  had  accused  her 
of  putting  poison  into  the  beer. 

Cross-examined,  She  did  not 
voluntarily  give  me  the  pistol.  I 
requested  it.  She  said  she  want- 
ed the  arsenic  to  kill  rats;  that 
she  was  living  in  the  vicinity  of 
Boutwell's  mills,  where  they  were 
abundant.  This  was  voluntary 
while  I  was  putting  up  the  ar- 
ticle; she  purchased  jt  within 
two  or  three  days  of  10th  of 
May.  Within  an  hour  after  pur- 
chasing it,  she  called  again,  and 
appeared  to  be  very  much  ex- 
cited;   never    noticed    anything 
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peenliar  in  her  appearance  ex- 
cept on  tiiis  occasion,  and  when 
ehe  called  the  evening  of  her  ar- 
rest This  last  tame  she  seemed 
fearful  and  restless.  She  looked 
aronnd  her,  apprehensively^  and 
did  not  appear  like  the  same 
womaUf  either  in  dress  or  man- 
ner; 'was  very  nervons,  and  was 
not  in  one  position  any  length 
of  time^  but  walking  about,  all 
over  the  store;  had  noticed  in  her 
fonner  visits  that  she  had  the 
air  and  appearance  of  an  ac- 
complished lady.  On  the  even- 
ing of  the  25th,  her  dress  was  in 
disorder,  and  her  language  more 
bold.  Only  on  one  occaaon 
previous  had  I  noticed  this 
change,  and  that  was  on  the  Sat- 
urday evening  when  I  saw  a  re- 
volver, or  the  muzzle  of  one,  in 
her  dress. 

To  Mr,  Hogeboom.  On  this 
Saturday  evening,  from  her 
flushed  countenance  and  excited 
manner,  have  no  doubt  she  was 
laboring  under  the  effects  of 
liquor;  cannot  say  she  was  in 
liquor  on  the  25th,  because  there 
were  other  reasons  which  might 
have  caused  her  excitement  The 
arsenic  I  sold  her  was  rolled  up 
in  twY>  white  papeis,  and  both 
were  labeled  '^ison." 

To  Mr.  Beach.  On  the  Satur- 
day her  language  was  not  as  pol- 
ished, not  as  good,  as  formerly. 
She  made  use,  however,  of  no 
vulgarity.  The  excited  state  of 
her  mind,  and  the  flush  in  her 


face,  might  have  been  produced 
by  other  causes  than  liquor; 
might  undoubtedly  have  pro- 
ce^ed  from  a  deranged  mind, 
connected  with  a  diseased  state; 
have  no  particular  knowledge  of 
the  symptoms  occasioned,  in 
mind  or  body,  by  mental  excite- 
ment, tiot  superinduced  by 
liquor. 

To  the  Judge.  At  the  time  she 
returned  to  the  store,  after  pur- 
chasing the  arsenic,  noticed  she 
was  flushed  in  the  face.  She 
was  of  florid  complexion. 

Dr.  SkiUon  (recalled).  Saw 
Catherine  Lubee  at  James  Lanar 
gan's  some  twenty  minutes  after 
I  first  saw  Lanagan  and  again 
immediately  after  Lanagan's 
death.  Her  symptoms  indicated 
she  had  taken  mineral  poison. 
They  were  similar  to  those  of 
Mr.  Lanagan,  but  differed  in  de- 
gree; was  present  at  her  post 
mortem ;  it  exhibited  the  same  as 
the  other — death  from  mineral 
poison.  No  chemical  tests  were 
applied;  have  no  doubt  she  died 
from  mineral  poison,  and  that 
the  poison  was  arsenic.  It  is  not 
the  general  custom  of  physicians 
to  analyze  the  contents  of  the 
stomach.  It  is  their  custom  to  do 
it  when  ordered  to;  have  had 
some  familiarity  with  eases  of 
poisoning.  The  coroner  gener- 
ally orders  the  stomach  analyzed 
in  cases  of  murder;  do  not  re- 
member an  instance  where  it  was 
not  so  ordered. 


May  24. 

JxTDOK  Harris.  Before  this  trial  proceeds  further,  I  have  a  word 
or  two  to  say.  We  have  thus  far  proceeded  in  this  case,  with  the 
prisoner  masked.  The  singular  spectacle  is  here  presented  of  a 
person  on  trial,  chaiged  with  a  high  capital  crime,  whose  face 
neither  the  court  nor  jury  have  ever  seen.  I  admit  it  is  a  matter 
of  ceremony;  nevertheless,  it  is  the  form  prescribed  by  law,  in 
cases  of  this  character,  that  the  jury  shall  look  upon  the  prisoner, 
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and  the  prisoner  npon  the  jnry.  It  is  repugnant  to  my  feelings  to 
try  a  person  under  these  circumstances.  It  does  not  appear  to  me 
to  be  proper;  and,  therefore,  however  much  I  regret  the  necessity, 
I  feel  it  to  be  my  duty  to  require  of  the  prisoner  that  during  the 
remainder  of  this  trial  she  sit  unveiled. 

Mr8,  Bobinson,  I  am  here,  your  Honor,  to  undergo  a  most  pain- 
ful trial — not  to  be  gazed  at. 

Jttdqb  Harris.  It  may  be  a  hardship,  but  it  is  not  one  for  which 
the  court  is  responsible.  I  shall  use  no  coercion,  Mrs.  Bobinson, 
but  unless  your  veil  is  now  removed,  so  that  the  jury  can  see  your 
face,  I  shiJl  regard  you  as  refusing  compliance  with  a  just  and 
reasonable  demand  of  the  court. 

Mr.  Beach,  We  have  advised,  your  Honor,  with  the  prisoner, 
and  earnestly  urged  and  entreated  her  to  comply  with  the  sugges- 
tions of  the  court;  her  reply  to  us  is,  that  rather  fhan  sit  unveiled, 
she  would  choose  to  incur  any  hazard,  however  great,  and  endure 
all  possible  consequences.  The  court,  therefore,  will  perceive  iiiat 
her  counsel  are  powerless  in  the  matter. 

(The  prisoner  continued  to  sit  veiled.  There  was  a  slight  pause — 
a  dead  silence  for  a  minute  or  two — during  which  time  all  eyes 
were  turned  toward  the  masked  figure,  when  the  Judge  ordered  the 
counsel  to  proceed.) 


Charles  Bums,  I  arrested 
Mrs.  Robinson  at  a  cabinet  sAiop 
next  door  to  Clark's  drug  store, 
near  the  Mansion  House,  be- 
tween six  and  seven  the  day  the 
offense  was  committed ;  she  asked 
me  if  I  was  a  police  officer,  and 
I  told  her  I  was;  conducted  her 
to  the  jail.  On  the  way  we 
laughed  and  joked,  but  said  noth- 
ing in  relation  to  the  murder; 
visited  her  house  afterward  in 
company  with  Officer  Bowman, 
Dr.  Bontecou  and  Nathan  Camp ; 
found  no  person  on  the  prem- 
ises; she  having  given  me  the  key, 
seaivhed  the  house  and  found, 
under  the  comer  of  the  carpet, 
done  up  in  a  piece  of  white  pa- 
per, a  quantity  of  arsenic.  It 
was  found  dose  to  the  wall,  near 
the  head  of  a  bed,  in  the  middle 
room,  and  was  taken  in  charge 
by  the  coroner.  Dr.  Bontecou. 
The  carpet  was  tacked  down. 

Found  on  her  person  a  couple 
of  revolvers,   which  were   also 


taken  charge  of  by  the  coroner. 
Two  barrels  of  one  of  them  were 
loaded.  She  refcused  to  deliver 
them,  and  Mr.  Price,  the  sheriff, 
George  Kennedy,  and  myself, 
took  them  away  from  her  at  the 
jaU;  found  in  her  pocket  a  small 
piece  of  white  wrapping  paper; 
there  was  nothing  in  it,  and  I 
threw  it  away. 

Cross-examined.  Did  not  ob- 
serve what  she  *was  doing  in  the 
cabinet  shop  at  the  time  of  her 
arrest.  We  walked  to  the  jail. 
She  excused  herself  for  appear- 
ing in  the  dress  she  wore,  as  it 
was  a  muddy,  rainy  day.  We 
talked  somewhat  lightly.  She  in- 
quired if  I  was  going  to  take  her 
to  the  recorder's  office;  and  I  re- 
plied, yes. 

The  carpet  was  nailed  down 
over  the  paper  of  arsenic  we 
found  at  her  house.  There  was 
a  paper  of  Spanish  flies,  a  box 
of  jewelry,  a  watch,  and  a  lodcet 
also  found  there.    The  pistols  we 
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took  from  her  at  the  jail  looked 
pretty  rough.  She  earned  them 
in  her  bosom,  and  resisted  giving 
them  up. 

Mr,  Beach,  lie  prisoner  is 
anxious  to  know  what  has  be- 
come of  that  locket.  I  have  not 
eeen  it,  nor  the  key  to  the  house, 
since  I  delivered  them  to  Dr. 
Bontecou. 

On  the  way  to  the  prison  I 
pointed  to  the  jail  and  told  her 
that  was  the  place;  suppose  she 
thought  it  was  the  courthouse. 
There  was  a  party  of  boys  stand- 
ing on  the  comer,  and  she  asked 
me  to  let  her  walk  up  the  hill  a 
little  way,  while  I  should  stand 
on  the  steps;  allowed  her  to  do 
60.  Her  object  was  to  avoid  be- 
ing seen  entering  the  jail  with 
me.  She  walked  on  aa  far  as 
the  first  brick  house,  then  imme- 
diately returned  and  passed  into 
the  hall  of  the  jail.  She  seemed 
quite  surprised  when  she  found 
where  she  was. 

To  Mr.  Van  Santvoord.  When 
I  went  into  the  cabinet  shop,  I 
said  "Good  day*'  to  her,  and  that 
was  all  I  said  before  she  inquired 
if  I  was  a  police  officer.  I  do 
not  know  how  long  she  has  re- 
sided in  the  city  and  never  saw 
her  until  that  day. 

Burr  Lord.  Am  one  of  ilie 
firm  of  Morrison  &  Lord,  grocery 
and  provision  dealers;  knew 
Timothy  Lanagan.  The  last  time 
I  saw  him  was  at  our  store,  25th 
of  May  last  He  was  there  twice 
on  that  day;  the  first  time  about 
nine  o'clock  in  the  morning  and 
the  second  time,  between  one  and 
two  o'clock  in  the  afternoon.  The 
last  time  he  remained  but  a  few 
minutes,  saying  he  'was  sick,  very 
sick,  but  did  not  state  the  nature 
of  his  illness.     His  face  had  a 


deathly  appearance.  His  eyes 
looked  bad,  and  his  lips  were 
blue  and  livid.  He  left  the  store 
and  went  toward  home. 

Dr.  Reed  P.  Bontecou.  Am  a 
physician,  and  during  1853,  was 
coroner  of  the  county  of  Renssel- 
aer. 

Held  an  inquest  over  the  body 
of  Timothy  Lanagan  on  the 
evening  of  his  death.  The  fol- 
lowing day  made  a  post  mortem 
of  the  body  at  his  house  in  the 
presence  of  the  jury,  Drs.  Skil- 
ton  and  Seymour  and  other  per- 
sons; was  associated  with  Pro- 
fessor Daikin  in  making  an 
analysis  of  the  stomach.  During 
the  latter  part  of  May  and  first 
of  June,  by  the  application  of 
chemical  tests,  we  found  poison 
in  the  stomach,  several  different 
tests  proved  it  to  be  arsenic; 
found  forty  grains  in  the  intes- 
tines, which  had  passed  through 
the  stomach,  a  sufficient  quantity 
to  produce  death;  can  state  pro- 
fessionally that  he  died  of  ar- 
senic. 

Took  charge  of  a  box  of  sugar 
from  Mrs.  Lanagan;  was  fine, 
white  sugar,  which  stood  on  one 
of  tiie  shelves  in  the  store,  be- 
hind the  counter.  Saw  no  other 
box  of  sugar  there.  Mrs.  Lana- 
gan said  it  was  all  there  was  in 
the  house.  It  contained  three  or 
four  pounds.  I  kept  it  in  my 
possession  until  the  time  of  tbe 
analysis,  when  Professor  Daikin 
and  myself  tested  it  for  arsenic 
There  was  none  in  it.  The  sugar 
contained  no  foreign  ingredients 
whatever.  Professor  Daikin  is  a 
professional  chemist;  I  am  not. 

Tested  the  beer  at  Lanagan's 
by  drinking  it  It  produced  no 
unpleasant  effect,  l^ere  was  no 
poison  in  the  beer.  Mrs.  Lana- 
gan drew  it  from  the  only  barrel 
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tbeie,  and  some  of  the  coroner's 
jniy,  and  others,  drank  of  it. 

Had  never  seen  Mrs.  Robinson 
previous  to  this  transaction.  She 
resided  in  a  cottage  with  tvhite 
pillars^  nearly  opposite  Lana- 
gan's.  We  found  arsenic  there 
tin  the  southeast  comer,  under  ihe 
carpet  between  the  bed  and  the 
south  wall.  It  was  wrapped  up 
in  a  paper,  somewhat  soiled,  and 
as  near  white  as  may  be.  It  had 
been  fumbled,  and  was  not  done 
up  regular,  in  apothecary  style, 
l^re  was  one  drachm — ^about 
sixty  grains — of  the  arsenic; 
took  possession  of  it,  tested  and 
found  it  to  be  arsenic,  the  same 
package  that  is  now  here  in 
court 

On  25th  of  May  saw  Cather- 
ine Lubee  at  the  house  of  James 
Lanagan  about  9  in  the  evening; 
took  the  coroner's  jury  there  to 
take  her  evidence.  She  was 
sworn  on  Lanagan's  inquest; 
took  her  evidence  in  writing. 
She  was  lying  in  bed  at  the  time 
and  appeared  ill — sick  at  the 
stomach.  She  vomited  and 
called  for  water;  do  not  remem- 
ber that  she  complained  of  a 
burning  sensation  in  the  throat. 
My  opinion  at  the  time,  judging 
from  what  she  told  me  and  not 


alone  from  appearances,  was 
that  she  had  been  poisoned;  ex- 
amined the  stomach  of  Miss 
Lubee,  after  deatii,  in  ccHupany 
with  Professor  Daikin,  and 
found^  in  it  arsenic,  of  suiSicient 
quantity  to  produce  death;  do 
not  know  that,  at  the  time  I  saw 
her,  she  had  hopes  of  recovery; 
told  her  she  would  recover  and 
thought  so  at  the  time;  but  the 
prevailing  impression  about  the 
room  seemed  to  be  that  she 
would  not.  She  replied  that  she 
was  very  sick.  Did  not  change 
my  opinion  before  I  left  and 
communicated  no  different  opin- 
ion to  her  from  the  one  I  first 
expressed;  held  an  inquest  over 
her  body  on  the  morning  of  26th 
May.  The  post-mortem  was 
made  before  that  of  Lanagan. 
The  arsenic  found  in  the  stom- 
achs of  both  these  individuals 
was  of  the  same  kind  I  found 
under  the  carpet,  in  the  house  of 
Mrs.  Robinson. 

Cross-examined.  The  tests 
spoken  of  were  conducted  prin- 
cipally by  Professor  Daikin. 
Mrs.  Robinson  was  not  in  at- 
tendance at  either  of  the  cor- 
oner's inquests;  first  saw  her  in 
prison  on  the  evening  of  the 
25th;  conversed  with  her  in  the 
jail. 


The  Court.  It  has  been  already  intimated,  in  the  progress  of 
the  trial,  that  aberration  of  mind  was  to  be  relied  upon  in  the  de- 
fense. I  regret  the  necessity  of  alluding  to  the  subject  again;  but 
if  such  is  to  be  a  part  of  the  defense,  the  prisoner  must  unveil  her 
face,  so  that  it  can  be  seen.  The  countenance,  oftentimes,  indicates 
more  truly  than  anything  else,  the  state  of  the  mind.  If  the  pris- 
oner now  refuses  to  remove  the  veil,  it  will  be  my  duty,  however 
painful  it  may  be,  to  order  the  sheriff  to  do  it  by  force.  I  trust 
that  will  not  become  necessary. 

(She  raised  her  veil,  but  still  concealed  her  face  from  observa- 
tion by  her  fan.) 

The  Judge.    The  position  of  the  prisoner  must  be  sudi  that  her 
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face  can  be  seen  by  the  court  and  jury,  and  tins  request  shall  be 
complied  with. 

(After  much  hesitation,  she  finally  withdrew  her  fan,  exposing 
her  face  to  the  jmy,  and  appeared  in  a  smiling  mood.  Her  counte- 
nance was  visible  only  to  those  directly  in  front  of  her,  and  to  the 
juiy  at  her  side.  She  remained,  however,  in  this  position  but  a 
short  time,  before  she  again  partially  drew  the  veil  over  her  face.) 


Dr.  Bonteeou.  Have  seen 
many  individuals  Who  were  in- 
sane and  pretend  to  be  capable 
of  judging  of  a  poison's  sanity. 
At  the  jail  the  evening  of  the 
25th  she  was  much  excited;  she 
was  not  rationaL  There  was  a 
strange,  wild,  unnatural  appear^ 
ance  of  the  eye.  She  laughed 
and  her  answers  ix)  questions 
were  not  pertinent.  She  was  at- 
tired in  a  Jenny  Lind  sort  of 
short  gown,  a  loose  dress  and  the 
upper  part  not  attached  to  the 
skirt  below.  Her  peison,  how- 
ever, was  not  exposed.  Took 
from  her  her  keys  and  went  to 
the  house  where  she  had  resided; 
found  the  arsenic  as  before 
stated  and  by  the  side  of  the 
arsenic,  under  the  carpet,  a  box 
of  jewelry — a  watch  and  chain, 
a  locket,  breast  pins,  cuff  pins, 
earrings  and  many  articles  of 
that  description.  Next  saw  her 
in  the  jail  the  day  following.  The 
state  of  her  mind  was  the  same 
as  the  previous  evening.  She 
appeared  strange  and  unnatural ; 
did  not  consider  her  rational. 
Her  answers  to  my  questions 
were  unsatisfactory,  was  unable 
to  obtain  the  information  I  de- 
sired. My  business  was  to  con- 
sult her  in  relation  to  her  furni- 
ture; remarked,  a  wildness  in 
her  eyes.  In  her  gesticulations 
I  discovered  nothing  peculiar. 
Saw  her  frequently  during  the 
fortnight  subsequent  to  the  ar- 
rest, was  in  the  habit  of  visiting 
the  jail   two   or   three  times   a 


week,  and  was  always  impressed 
with  the  idea  she  was  not  sane. 
Told  her  once  I  heard  Lanagan 
and  Miss  Lubee  were  dead.  She 
took  no  notice  and  as  far  as  I 
could  judge,  did  not  know  what 
I  meant.  During  the  second  or 
third  week  I  charged  her  with 
poisoning  those  persons.  My 
expression  was:  **You  know  yoo 
poisoned  those  people,  and  I 
want  you  to  tell  me  ah  about  if 
She  made  no  answer,  but  went 
on  chattering  away  with  the 
same  incoherent  jumble.  She  did 
not,  I  think,  comprehend  what 
I  was  saying;  am  satisfied  she 
was  not  a  rational  woman. 

To  Mr.  Hogehoom.  My  visits 
to  Mrs.  Robinson,  at  the  jail,  ex- 
tended through  two  or  iJiree 
weeks;  was  not  employed  to  at- 
tend her;  have  never  been  paid 
for  my  visits;  saw  her  previous 
to  the  evening  of  her  arrest. 
Have  been  called  upon  to  see  in- 
sane persons  and  those  supposed 
to  be  insane,  and  to  testify  in 
regard  to  their  sanity,  but  never 
have  been  called  upon  to  treat 
them  medically;  have  never  had 
a  patient  in  my  charge  for  the 
treatment  of  insanity.  My  resi- 
dence has  been  constantly  in  this 
city,  with  the  exception  of  a 
year,  during  which  time  I  was 
in  Brazil,  South  America. 

Have  been  called  upon  to  in- 
spect some  twenty  or  thirty  cases 
of  persons  supposed  to  be  in- 
sane. They  were  not  charged 
with  crime,  nor  were  they  in  hoa* 
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pitals,  but  they  were  cases  oo- 
eurring  in  private  practice;  have 
been  called  upon  to  testify  be- 
fore a  judge,  in  order  to  obtain 
for  them  admission  into  the  luna- 
tic asylum.  Am  thirty  years  of 
age. 

On  my  first  visit  to  her  at  the 
jail  told  her  I  had. come  to  search 
her  person;  forget  the  reply  she 
made,  but  she  was  laughing  at 
the  time.  She  made  some  reply 
irrelevant  to  ike  subject; 
searched  her  person.  She  of- 
fered no  resistance,  but  facili- 
tated it  by  standing  passive  and 
raising  her  arms. 

She  was  singularly  dressed, 
but  this  was  not  one  of  the  rea- 
sons which  induced  me  to  believe 
she  was  not  sane.  It  was  the 
wild  and  unnatural  apearance  of 
her  eyes  and  the  strange,  un- 
usual expression  of  her  counte- 
nance. When  a  person  is  terri- 
fied, the  eye  and  countenance 
will  assume  an  appearance  and 
expression.  It  is  also  the  case 
with  persons  in  liquor,  and  aft- 
er the  use  of  liquor,  upon  the  ap- 
proach of  delirium  tremens.  In- 
sanity is  sometimes  simulated; 
do  not  recollect  of  ever  having 
seen  a  person  who  feigned  in- 
sanity; have  read  periodical 
publications  on  the  subject  of 
insanity,  but  not  recently;  have 
never  made  it  a  particular  study; 
believe  it  is  laid  down  in  stand- 
ard woite,  as  not  difficult  to  dis- 
tinguish between  real  and 
feigned  insanity,  yet  there  are 
cases  where  it  requires  a  close 
and  long  examination  to  discov- 
er the  ^fference. 

The  longest  period  I  remained 
with  Mrs.  Robinson  was  twenty 
minutes.  I  did  not  prescribe  for 
her  nor  did  I  visit  her  at  all  in 
a  professional  capacity.    Having 


the  keys  of  her  house,  and  the 
custody  of  h^  property,  my  vis- 
its were  solely  of  a  business 
character.  At  our  first  interview 
came  to  the  conclusion  she  was 
irrational. 

Mr,  Hogehoom.  "Will  you  in* 
form  us  what  inducements  led 
you  to  visit  a  crazy  woman  two 
or  three  times  a  week  about  her 
property? 

Dr.  Bonieeou.  There  were  no 
inducements  held  out  to  me,  sir. 
I  had  the  keys  of  her  house.  On 
my  first  visit  I  did  not  inquire 
in  relation  to  her  property. 
When  I  first  spoke  of  the  keys, 
she  made  no  reply,  but  kept  on 
talking  and  laughing.  There 
was  nothing  about  the  transac- 
tion of  obtaining  the  keys,  that 
produced  the  impression  in  mv 
mind  that  she  was  not  rational. 
The  precise  remarks  she  made, 
in  reference  to  the  keys,  are  for- 
gotten. She  did  not  request  me, 
at  that  time,  or  any  other  per- 
son in  my  hearing,  to  bring  down 
her  apparel  from  the  house;  have 
forgotten  entirely  the  details  of 
our  conversation. 

At  the  second  interview,  some- 
thing was  said  about  her  prop- 
erty; cannot  state  the  subject  of 
her  observations  on  this  occa- 
sion; only  remember  she  was 
moving  about  the  room,  talking 
and  laughing  incessantly.  Neith- 
er can  I  say  who  was  there; 
think  either  the  sheriff  or  Dr. 
Hegeman,  his  deputy,  was  in  the 
room  or  near  it.  She  did  me  no 
bodily  harm. 

At  a  subsequent  interview  I 
remarked  that  Lanagan  and  Miss 
Lnbee  were  dead.  She  made 
some  observation  in  reply,  but 
it  had  no  reference,  whatever,  to 
the  subject;  cannot  say  what  it 
did  refer  to.    She  did  not  seem 
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allocked  or  startled  in  the  least, 
nor  was  there  the  slightest 
change  in  her  countenance  at 
what  I  said. 

Subsequently  told  her  that 
Mrs.  Lanagan  had  requested  the 
return  of  some  articles  belonging 
to  her,  which  were  at  Mrs.  Rob- 
inson's house:  some  cooking 
utensils  and  a  bonnet;  inquired 
if  I  should  give  them  up.  She 
looked  at  me  and  said,  'H^y 
not?"  Regarded  this  as  both 
pertinent  and  rational. 

At  other  interviews  she  talked 
about  dresses;  do  hot  consider  a 
person  insane  who  talks  about 
dress;  regarded  her  remarks  at 
the  time,  irrational,  because  they 
'were  wholly  disconnected  from 
the  subject  of  conversation.  Sent 
down  dresses  to  Mrs.  Robinson 
from  hep  house,  either  at  her 
own  request  or  of  some  one  con- 
nected with  the  prison,  or  of  my 
own  accord.  She  said  nothing  to 
me  in  relation  to  the  jewelry. 
Dr.  Hegeman,  the  deputy  sheriff, 
was  my  successor  in  charge  of 
the  property. 

When  I  told  her  she  knew  she 
had  poisoned  those  people,  it 
seemed  strange  to  me  that  it  did 
not  effect  her  person  or  manner. 
A  sane  person  would  say  some- 
thing pertinent  in  regard  to  such 
a  matter.  It  did  not  seem 
strange  that  she  did  not  admit 
the  charge;  that  was  not  an  evi- 
dence of  the  absence  of  reason; 
suppose  a  sane  person  would  be 
rather  inclined  to  evade  the 
(question;  nevertheless,  it  is  still 
singular  that  she  did  not  say 
something  about  it,  either  one 
way  or  the  other. 

To  Mr,  Beach.  In  my  prac- 
tice have  often  had  patients  tem- 


porarily feverish  and  ddirious. 
My  practice  in  the  city  has  been 
tolerably  extensive.  At  my  first 
interview  the  expression  of  her 
eye  did  not  strike  me  as  tiiat  of 
drunkenness,  nor  her  face  indi- 
cate dmnkenness.  On  my  visits 
my  attention  was  directed  to  the 
condition  of  her  mind.  Mrs. 
Robinson's  observations  were  not 
at  all  responsive  to  the  questions 
propounded  to  her.  Uniformly 
she  appeared  in  a  laughing  hu- 
mor and  was  full  of  levity.  This 
mood,  her  failure  to  reply  per- 
tinently to  the  most  simple  and 
direct  questions,  the  wildness  of 
her  eyes,  the  eccentricity  of  her 
manner  and  the  strange,  unnatural 
expression  of  her  countenance, 
were  among  the  reasons  which 
drove  me  to  the  conclusion  that 
.the  woman  was  irrational;  am 
not  aware  that  she  had  access  to 
stimulating  drinks  after  her  in- 
carceration. 

Professor^  Francis  E.  Daikin. 
Am  a  chemist  and  conducted  the 
analysis  of  the  contents  of  the 
stomachs  of  Lanagan  and  Miss 
Lubee,  in  connection  with  Dr. 
Bontecou.  The  result  of  that 
analysis  was  the  discovery  of 
arsenic.  We  applied  five  or  six 
different  tests,  each  terminating 
in  the  same  result;  discovered  a 
sufficient  quantity  to  produce 
death.  The  contents  of  the  stom- 
ach are  in  the  jar  before  yon. 
We  analyzed  the  sugar,  but 
found  no  deleterious  or  poison- 
ous matter  in  it.  It  was  after- 
ward used  by  Dr.  Bontecon's 
family.  The  contents  of  the  pa- 
per found  under  the  carpet  at 
Mrs.  Robinson's  residence  was 
likewise  analyzed  and  was  found 
to  be  arsenic. 
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THE  DEFENSE. 

Mr.  Pierstm.  Gentlemen,  the  defense  of  a  prisoner  in- 
dicted for  the  high  crime  of  murder,  imposes  a  painful  and 
onerous  duty  upon  counsel.  It  is  not  unknown  to  some  of 
you,  gentlemen  of  the  jury,  that  in  years  past  I  was  prosecut- 
ing attorney  for  the  county  of  Rensselaer,  and  at  times  was 
called  upon  to  prosecute  offenses  of  this  character.  In  such 
trials,  having  adduced  all  the  legal  evidence  in  the  case,  I  felt 
that  I  had  discharged  my  duty.  I  never  have,  and  in  what- 
ever circumstances  I  may  be  placed,  I  never  shall,  introduce 
testimony  I  know  to  be  improper.  I  have  never  allowed  my 
professional  zeal  to  overcome  my  sense  of  justice,  so  far  as 
to  attempt  to  introduce,  as  dying  declarations,  what  were  not 
such.  I  have  never  argued  captiously  with  the  court,  and 
this  I  can  say,  especially,  I  have  never,  in  opening  an  impor- 
tant cause  to  the  jury,  claimed  that  I  would  bring  forward 
testimony  to  substantiate  alleged  facts,  and  failed  to  do  it. 

In  capital  cases  of  this  kind  the  counsel  for  the  prosecu- 
tion do  not  have  the  same  responsibility  resting  upon  them  as 
the  counsel  for  the  defense.  While  public  prosecutor  there 
were,  indeed,  instances  where,  through  the  adroitness  of  the 
opposing  advocate,  or  from  other  causes,  I  believed  the  pris- 
oner was  acquitted  against  the  weight  of  evidence.  But  if  I 
did  not  always  succeed,  in  cases  where  I  deemed  that  justice 
demanded  a  conviction,  I  consoled  myself  with  that  benign 
passage  of  scripture  which  declares  that  it  is  better  that 
ninety  and  nine  guilty  persons  should  go  unpunished  than 
that  one  innocent  man  should  suffer.  Let  me  say  further  that 
none  but  those  who  have  defended  a  prisoner  convicted  of  a 
capital  offense,  and  who  has  been  so  convicted  when  his  coun- 
sel believed  him  innocent,  can  imagine  the  pangs  of  one  thus 
situated.  I  have,  in  my  life,  been  so  situated,  and  have  felt 
that  I  suffered  more  than  the  convicted  prisoner  himself. 

We,  as  counsel,  have  nothing  to  expect  from  this  unfortu- 
nate woman.  In  the  language  of  the  grand  juror's  oath,  we 
act  neither  for  reward  or  the  hope  of  reward.    The  prisoner  I 
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never  saw  or  heard  of  until  the  commission  of  the  alleged 
offense.  I  was  informed  why  she  was  in  jail — that  she  was 
charged  with  poisoning  two  persons.  I  was  told  by  the  offi- 
cers of  the  prison  that  she  was  insane.  I  felt  it  my  duty — 
perhaps  it  was  not — ^to  go  and  see  her.  I  found  her  a  raving 
maniac — her  mind  tottering — her  reason  dethroned.  It  was 
weeks  and  weeks  before  I  could  ascertain  from  her  anything 
at  all  satisfactory.  I  do  not  ask  you  to  receive  what  I  assert 
as  evidence.  I  am  not  going  to  be  a  witness ;  but  what  I  say 
shall  be  substantiated  by  the  oaths  of  men  whose  veracious 
characters  are  far  beyond  the  shadow  of  reproach.  It  is  my 
solemn  opinion  that  she  should  never  have  been  indicted,  and, 
moreover,  that  she  never  would  have  been  had  proper  repre- 
sentations been  made  to  the  grand  jury. 

Indeed,  gentlemen,  her  conduct  here  in  court,  which  you 
have  all  yourselves  observed,  shows  conclusively  enough  that 
she  is  not  *  clothed  in  her  right  mind.'  I  do  not  say  or  believe 
that  she  is  now  wholly  insane,  but  her  mind  has  lost  its  bal- 
ance in  a  degree.  That  she  was  insane,  however,  in  every 
sense  of  the  word,  both  before  and  after  the  death  of  Timothy 
Lanagan,  the  evidence  will  be  sufficient  to  convince  you  be- 
yond a  doubt. 

It  has  been  a  matter  of  consultation  in  this  room  today,  be- 
tween the  counsel,  whether  we  should  not,  at  the  close  of  the 
evidence  of  Dr.  Bontecou  and  Mr.  Ostrom,  risk  the  case  with 
the  jury;  whether,  what  they  have  testified  does  not  take  the 
case  out  and  beyond  the  language  of  the  indictment,  which 
charges  her  with  premeditating  the  act  which  she  is  here  to 
answer  for,  and  which  implies  she  knew  what  she  was  doing, 
and  intended  to  effect  these  deaths.  I  need  not  say  that  un- 
less she  did  it  with  a  perfect  mind,  and  with  the  intention  to 
destn^  life,  the  charge  of  murder  cannot  be  maintained 
against  her. 

We  know  nothing  of  the  antecedents  of  this  unhappy  wo- 
man. What  her  life  and  character  have  been,  who  she  is,  or 
from  whence  she  came,  she  utterly  refuses  to  disclose.  We 
know  nothing  of  her  friends,  family,  or  connections.  AH  w^ 
know  of  her  is,  she  is  a  lady  of  unusual  intelligence  and  highly 
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polished  manners.  We  know,  moreover,  she  is  here,  charged 
with  the  crime  of  murder,  and  that  is  all. 

There  are  two  grounds,  gentlemen  of  the  jury,  upon  either 
of  which  we  shall  confidently  demand  at  your  hands  the  ac- 
quittal of  the  prisoner  at  the  bar.  One  of  these  grounds  is 
insanity;  and  I  have  already  said  that  we  did  think  of  sxAh 
mitting  the  case  to  you  on  that  ground  alone,  introducing  no 
other  evidence  whatever.  But  then  it  occurred  to  us  that,  in 
the  possible  event  of  her  conviction,  we  should  have  it  to  re- 
flect upon  through  life,  that  there  was  evidence  we  might 
have  introduced  which  woidd  have  saved  our  client. 

The  testimony  of  Mr.  Ostrom  exhibits  her  in  a  state  of 
great  excitement,  and  not  excited  by  liquor,  either,  on  the 
Saturday  night  previous  to  the  alleged  murder.  She  was  also 
unnaturally  excited  at  the  time  of  the  murder,  and  the  frenzy 
was  upon  her  when  she  was  arrested.  Think  of  her,  laughing 
and  joking  with  the  policeman  on  the  way  to  jail !  And  we 
shall  prove  to  you,  in  addition  to  what  has  been  already  tes- 
tified, that  she  continued  irrational  for  weeks  and  weeks  after 
her  confinement  in  prison.  Long,  long  will  it  be,  I  trust,  be- 
fore a  jury  of  the  county  of  Rensselaer  will  convict  under 
circumstances  such  as  these. 

It  will  be  shown,  in  proof  of  her  insanity,  that  long  before 
the  alleged  murder,  the  prisoner  became  acquainted  with 
some  young  women  residing  in  her  neighborhood,  one  of  whom 
was  a  dressmaker,  and  that  they  were  at  her  house  occasion- 
ally. One  of  them  will  testify  that  previous  to  this  occur- 
rence the  prisoner  brought  a  black  siik  dress  to  her  to  repair; 
that  first  she  said  it  was  too  short,  then  that  it  was  too  long ; 
first  that  she  cut  it  herself,  and  then  that  a  dressmaker  cut 
it  She  told  this  young  woman  that  her  father  was  a  lord, 
and  that  she  was  turned  out  of  the  castle  because  she  mar- 
ried a  poor  man ;  and  on  saying  this  she  cried,  and  then  she 
laughed,  and  then  she  danced.  The  witness  will  tell  you,  also, 
that  after  this  she  met  Mrs.  Robinson  having  a  daguerreotjrpe 
and  a  bunch  of  flowers  in  her  hand.  She  said  it  was  the  pic- 
ture of  her  mother,  and  that  the  flowers  were  gathered  in  the 
garden  of  the  king  of  France ;  that  her  mother  died  when  she 
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was  a  little  child,  and  that  a  step-mother  was  the  cause  of  all 
her  sorrows.  At  one  time  she  declared  that  she  was  educated 
at  a  nunnery;  at  another  time  that  it  was  at  Mrs.  Willard's 
seminary.  On  a  subsequent  occasion  she  sought  the  young 
woman  with  revolvers  in  her  hand,  with  the  request  that  she 
would  accompany  her  into  the  city.  And  again  she  called  on 
her  at  an  unusual  hour,  dressed  only  in  her  night  clothes  and 
cap,  and  begged  the  loan  of  a  dress  to  go  down  after  a  war- 
rant for  some  one.  She  obtained  the  dress,  and  left ;  but  soon 
returned,  arrayed  in  black  satin,  thanked  the  young  woman 
for  the  favor,  sat  down,  but  made  no  allusion  to  the  warrant. 
She  imagined  that  she  was  slandered,  and  that  people  were 
pursuing  her;  and  you  remember,  gentlemen,  the  wild  story 
of  her  husband  being  injured  on  the  cars. 

Furthermore,  we  shall  corroborate,  by  Dr.  Hegeman,  the 
deputy  sheriff,  not  only  all  that  Coroner  Bontecou  has  stated, 
but  shall  show  by  him  that  for  months  after  her  imprison- 
ment she  was  utterly  and  absolutely  insane;  and  that  this 
state  of  mind  cannot  be  attributed  to  the  effects  of  intoxica- 
tion, inasmuch  as  she  had  no  liquor  in  the  jail. 

Previous  to  her  arrest  she  was  going  from  place  to  place, 
palpably  and  unmistakably  an  insane  woman.  You,  gentle- 
men, may  have  seen  just  such  persons  as  she  was  on  that  eve- 
ning. I  have  now  in  my  eye  a  juror,  who  must  remember 
having  seen  a  woman  who  was  long  in  the  habit  of  wandering 
through  the  streets  of  Troy,  singing  as  she  went, 

''When  I  can  read  my  title  clear 
To  mansions  in  the  skies.'' 

That  of  itself  was  evidence  enough  to  everybody  that  she 
was  crazed,  and  no  one  doubted  it.  This  is  a  general  outline 
of  what  we  expect  to  prove,  to  establish  the  fact  of  her  in- 
sanity previous  to,  and  on  the  day,  of  the  alleged  murder, 
and  for  a  long  time  after  she  was  committed  to  jail. 

We  shall  endeavor,  also,  to  show  you,  gentlemen,  that  she 
is  entitled  to  acquittal  on  another  ground.  There  is  not  a 
particle  of  evidence  that  she  put  the  arsenic  in  the  beer. 
True,  she  had  arsenic  in  her  house ;  but  there  are  thousands 
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of  houses  in  Troy  where  arsenic  is  kept.  Besides,  gentlemen 
— and  I  appeal  to  the  court  to  sustain  me  in  what  I  say — 
there  has  never  been  a  case  of  conviction  of  murder  in  this 
country  where  it  was  not  shown  that  an  adequate  motive  ex- 
isted for  destroying  the  person.  What  motive  was  there  in 
this  case?  None,  whatever,  under  heaven.  To  be  sure,  there 
was  the  disturbance  at  the  dance,  but  that  was  all  reconciled, 
and  they  had  become  friends  again ;  visiting  each  other,  and 
she  trading  at  Lanagan's  up  to  the  very  morning  of  the  mur- 
der. 

In  the  case  of  John  Hendrickson,  after  it  was  abundantly 
established  that  he  had  murdered  his  wife,  his  counsel  con- 
tended that  no  motive  had  been  shown,  and  the  prosecution 
were  obliged,  in  order  to  sustain  their  case,  to  go  into  proof 
as  to  the  estate  of  his  wife,  and  his  interest  in  getting  rid  of 
her.  But  where  will  you  find  the  motive  in  this  case?  There 
was  none. 

I  may  be  i)ermitted  to  remark  that  there  is  no  human  be- 
ing whose  evidence  can  give  color  to  the  suspicion  that  Mrs. 
Bobinson  put  poison  in  the  beer,  except  Mrs.  Lanagan.  And 
what  does  she  say  t  Why,  she  saw  a  white  paper  in  the  pris- 
oner's hands.  That  is  all.  But  the  theory  the  prosecution 
will  ask  yon  to  adopt  is  that  Mrs.  Robinson  mixed  the  poison 
with  the  sugar  and  put  the  sugar  in  the  beer. 

I  desire  not  to  attack  the  character  of  any  being;  but  in 
this  matter  of  life  and  death,  we  must  look  at  things  as  they 
really  are.  Who  was  Miss  Lubee  t  An  unmarried  girl.  Who 
was  Mrs.  Bobinson  T  A  beautiful  woman,  residing  in  the 
neighborhood,  and  spending  much  of  her  time  at  the  house  of 
Lanagan.  Jealously,  gentlemen,  jealousy  has  committed  mur- 
ders as  foul  as  this.  But  I  cast  no  aspersions.  My  duty  and 
my  purpose  is  to  defend  this  truly  unfortunate  lady,  and  her 
cause  I  am  not  afraid  to  entrust  in  the  hands  of  an  intelli- 
gent jury. 

Judge  Harris.  Before  proceeding  further,  we  will  make 
one  more  effort  to  go  on  with  an  unmasked  face.  I  trust  I 
feel  all  the  delicacy  consistent  with  my  position,  but  I  must 
do  my  duty,  fearlessly  and  fairly.    Notwithstanding  all  my 
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efforts  this  morning,  one  veil  was  withdrawn  and  anotiier  sab- 
stituted.  As  y€t,  I  have  been  nnable  to  see  the  face  of  the 
prisoner,  and  I  doubt  if  any  one  of  the  jury  could  identify 
her  out  of  doors.  I  know  the  sting  is  severe,  but  it  cannot  be 
helped.  The  jurors  and  witnesses  must  confront  the  prisoner. 
If  she  will  not  voluntarily  remove  the  mask,  it  must  be  taken 
from  her. 

Mrs.  Rohinaon,  after  some  hesitation,  threw  her  veil  partiany 
over  her  bonnet,  and  sobbing,  bent  forward,  burying  her  face  en- 
tirely in  her  handkerchief.  She  was,  apparently,  much  affected 
throughont  the  afternoon;  and,  notwithstanding  the  detenniiied 
order  of  the  court,  effectuaUy  succeeded  in  concealing  her  face  from 
view. 

THE  WITNESSES  FOR  THE  DEFENSE. 


WilUam  H.  Hegeman,  Have 
been  a  practicing  physician,  am 
now  deputy  sheriff.  Was  at  the 
jail  at  the  time  the  prisoner  was 
brought  there;  had  never  seen 
her  previous  to  that  time.  Since 
her  imprisonment  have  seen  her 
usually  three  times  a  day.  The 
25th  of  May  first  saw  her  that 
evening  going  up  the  stairs,  and 
once  afterwards  in  the  room  in 
which  she  was  confined;  saw  her 
the  next  morning  in  the  presence 
of  the  sheriff.  Her  appearance 
was  strange  and  singular,  and 
her  dress  was  very  much  cBsor- 
dered.  There  was  an  unnatural 
appearance  in  her  eyes,  and  her 
countenance  seemed  to  be  expres- 
sionless; had  but  little  conversa- 
tion with  her;  enough,  however, 
to  discover  that  she  did  not  at 
all  appear  to  realize  her  condi- 
tion. 

Her  first  night  in  prison,  she 
remained  in  the  room  usually  oc- 
cupied by  women.  The  next 
morning  she  was  removed  up 
stairs,  in  the  room  she  now  oc- 
cupies. Her  remarks,  when  ^e 
made  any,  were  disconnected; 
she  seemed  irritable  and  sullen. 


While  seated  she  was  very  quiet, 
but  when  she  rose  from  the  cfaaiTy 
her  movements  were  quick  and 
impulsive.  Do  not  Imow  bow 
she  passed  the  night  of  the  26thy 
but  on  the  night  of  the  27thy 
watched  at  her  cell  door;  she 
was  raving,  calling  for  assistance 
to  protect  her,  and  passing  vio- 
lently from  one  end  of  the  room 
to  the  other.  This  continued  aU 
night.  The  first  week  or  two 
could  draw  but  little  conversa- 
tion from  her.  At  the  time  of 
the  funeral  of  Lanagan  and  Miss 
Lubee,  I  remarked  the  funeral 
ceremonies  were  taking  place. 
She  looked  a  little  sober,  and 
said:  "It  is  queer,  isn't  itf'  but 
immediately  commenced  talking 
and  laughing  on  some  other  sub- 
ject Thought  her  of  unsound 
mind.  She  has  always  exhibited 
great  reluctance  to  be  thought 
insane. 

While  in  jail  she  has  destroyed 
a  part  of  her  furniture.  Of  six 
sofa-bottomed  chairs  she  has  de- 
stroyed five;  also  a  table,  di^eSy 
and  a  silver  cake  basket.  Has 
complained  of  ill  health  a  good 
deal;  cannot  say  what  the  state 
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of  her  health  was  at  the  time  of 
her  arrest.  She  had  no  intozi- 
eating  drinks  dnring  the  first 
three  or  four  months  of  her  im- 
prisonment. Since  last  antmnn 
die  has  had  it  as  a  medicine,  by 
my  direction.  Dnring  the  mon^ 
of  Jnly  or  August  previous,  it 
was  supposed  she  would  die;  was 
not  physician  to  the  jail,  and  did 
not  attend  her  in  that  capacity. 
Dr.  Adams  was  her  physician. 

Cross-examined.  My  age  ^  is 
26;  have  practiced  medicine 
about  one  year;  graduated  at  the 
Universily  Medical  College, 
Broadway,  N.  T.,  between  three 
and  four  years  ago;  have  prac- 
ticed medicine  one  year,  aside 
from  the  time  I  was  physician 
to  the  jail. 

On  the  morning  of  May  26th 
her  dress  was  disordered  and 
hung  loose  about  her.  It  was 
dirty  and  muddy,  and  appeared 
to  have  been  long  worn  without 
being  washed.  I  procured  her 
other  apparel  at  her  house;  her 
trunks  were  brought  to  the  jaiL 
After  this  she  dressed  better, 
when  she  dressed  at  aH.  She  fre- 
quently, however,  wore  her 
night^othes  all  day. 

There  was  a  wild  appearance 
about  the  woman ;  it  seemed  im- 
possible to  catch  her  eye.  This 
is  not  now  so  much  the  case; 
should  not  regard  that  alone  as 
a  sure  evidence  of  insanity;  a 
good  many  sane  persons  have  a 
wild  appearance  about  the  eyes, 
some  more  than  others;  believe 
the  prisoner  is  now  of  unsound 
mind,  but  not  to  so  great  an  ex- 
tent as  formerly;  tlunk  she  has 
been  partially  insane  ever  since 
she  has  been  in  jail.  Her  coun- 
tenance is  not  now  so  expres- 
sionless as  it  was  when  I  saw  her 
the  26th  May.    Do  claim  to  pos- 


sess that  degree  of  medical 
Imowledge  and  skill  that  would 
justify  me  in  passing  an  au- 
thoritative opinion  as  to  a  per- 
son's sanity;  never  had,  in  my 
private  medical  practice,  but  one 
ease  of  insanity. 

Watched  at  her  door  on  the 
ni^t  of  the  27th  because  I  was 
apprehensive  she  mi^t  destroy 
herself.  She  was  raving.  She 
called  on  tiie  watch  and  the  po- 
lice, and  said  she  would  be 
kiUed.  She  had  not  been  sup- 
plied with  any  liquor.  She 
sometimes  used  snuff;  do  not 
know  of  any  opium  being  sent 
her,  nor  of  her  requesting  any, 
nor  do  I  believe  she  has  had  any. 
While  in  jail  she  has  been  sup- 
plied with  no  other  stimulants 
than  liquor,  as  a  medicine,  and 
some  snuff. 

It  was  at  the  last  court  of 
oyer  and  terminer  I  came  to  the 
conclusion  she  did  not  like  to  be 
considered  insane;  thought  so 
because  she  told  me  so.  She  did 
not  say  she  was  reluctant  to  be 
considered  insane,  but  insisted 
she  was  not  insane. 

She  broke  up  the  chairs  some- 
time last  winter.  The  chairs  all 
belonged  to  her.  She  had  a  rock- 
ing chair  which  she  did  not 
break.  This  was  after  she  was 
indicted,  and  after  she  had  been 
arraigned  to  answer  the  indict- 
ment. She  broke  them  in  pieces 
and  burned  them  up.  She  had 
no  particular  difficulty  with  any 
person,  as  I  am  aware  of.  She 
is  violent  in  her  temper.  In  the 
room  she  occupied  there  were 
two  other  tables  besides  the  one 
she  destroyed;  also  a  looking 
glass,  washstand  and  wardrobe,  a 
bed,  dishes,  trunks,  carpets,  etc, 
which  she  did  not  destroy.  She 
endeavored    to   melt   the  silver 
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cake  basket;  asked  her  why  she 
destroyed  those  articles  and  she 
replied  they  were  her  own  and 
she  would  do  with  them  as  she 
pleased. 

Did  not  prescribe  ardent  spir- 
its for  her  daily;  when  I  did,  it 
was  wine  and  brandy,  because 
she  complained  of  headache  and 
sleepless  nights.  She  never 
asked  for  beer;  know  nothing  of 
her  husband.  The  liquors  I  or- 
dered were  the  only  liquors  or 
^ines  sent  to  her  room;  know 
of  no  little  indulgences  she  has 
had  in  the  way  of  liquor;  have 
prescribed  Dovers  powders  for 
her  occasionally,  but  opium  in 
any  form  I  have  not  prescribed. 

Mary  J.  Dillon,  Know  Mrs. 
Robinson.  Our  residence  is  but 
a  short  distance  from  where  she 
lived.  Before  she  was  put  in 
jail,  saw  her  frequently.  My 
business  was  dross  making. 
Sometime  in  the  month  of 
March,  1853,  she  had  a  dress  she 
wanted  me  to  repair;  I  told  her 
I  had  so  much  sewing  in  the 
house  didn't  see  how  I  could  do 
it  right  away.  She  said  she 
wanted  it  done  so  bad  she  would 
pay  me  any  price.  She  told  me 
first  she  cut  the  dress  herself, 
and  immediately  after  that  a 
dressmaker  cut  it ;  said  a  man  and 
his  family  who  lived  next  door 
to  her  had  slandered  her;  that 
she  was  a  lord's  daughter  in  Ire- 
land, and  that  she  was  turned 
away  from  her  father's  castle 
for  marrying  a  poor  man.  Then 
she  cried,  and  then  she  laughed 
and  then  danced  around  the 
room. 

A  short  time  after  she  showed 
me  a  deguerreotype  representing 
a  lady  with  a  bundle  of  flowers; 
said  it  was  the  dagueTreot3rpe  of 
her  motber,  and  that  the  florwers 


were  gathered  in  the  garden  of 
the  king  of  France;  said  her 
mother  gave  her  the  likeness 
when  her  father  turned  her  from 
the  castle;  she  told  me  her  moth- 
er died  when  she  was  a  small 
child;  that  she  was  educated  at 
a  nunnery,  and  again,  that  she 
was  educated  at  Mrs.  Willard's 
seminary. 

Her  father,  after  he  had  turned 
her  from  the  castle,  she  said,  had 
requested  her  to  come  back 
again,  and  he  would  forgive  her; 
told  me  he  had  sent  her  a  hun- 
dred and  fifty  dollars  to  pur- 
chase a  single  dress  to  appear  in 
court  against  Oliver  Boutwell 
for  slander;  while  standing  on 
the  shore  one  day  she  said  she 
could  jump  into  the  river  and 
swim  until  she  was  tired  and 
then  she  had  a  coik  she  could  put 
between  her  teeth,  and  rest  in 
the  water  and  not  sink. 

Her  house  was  on  the  river. 
We  saw  a  boat  coming  dowi*. 
She  said  that  boat  couldn't  pass, 
because  Oliver  Boutwell  had 
stopped  the  navigation;  called 
to  the  men  in  the  boat,  but  they 
didn't  hear  her;  had  a  revolver 
in  her  hand,  b^^an  to  dimb  up 
the  rocks  on  the  shore,  then 
turned  to  me  and  said,  ''Mary, 
wouldn't  I  make  a  glorious  sol- 
dierf" 

She  told  me  she  was  sick  and 
sent  for  Dr.  Burwell  and  that 
he  came  and  left  her  a  bottle  of 
medicine.  She  suspected  the 
medicine  was  poison  and  so  she 
went  to  a  neighbor  and  got  a 
dog  and  gave  the  dog  some  of 
the  medicine  and  he  died  in  half 
an  hour.  She  then  corked  up 
the  bottle  and  threw  it  in  the 
river  and  had  to  pay  for  that 
dog,  she  said,  five  doUars. 

I  recollect  her  coming  to  our 
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house  without  an  outer  drees  on 
at  4  in  the  morning,  about  a 
month  before  her  arrest,  dressed 
only  in  her  night  clothes  and  a 
white  sun-bonnet;  had  on  no 
shawl;  wanted  me  to  lend  her  a 
dress,  saying  she  wanted  to  go 
down  street  to  buy  a  revolver 
and  get  out  a  warrant  for  Dave 
Smith,  for  slander;  let  her  have 
my  clothes  and  she  went  away 
with  them.  On  another  occasion 
she  came  to  our  house  about  12 
at  night.  She  roused  us  up; 
wanted  my  sister  to  go  after  Dr. 
Burwell,  saying  her  husband  had 
just  come  home  and  was  very 
sick;  told  my  sister  if  she  would 
go,  she  woidd  furnish  her  with 
a  revolver,  to  protect  herself, 
and  pay  her  a  large  sum  of 
money.  Mrs.  Robinson  then  said 
her  husband  was  not  sick;  it  was 
not  to  see  him  that  she  wanted 
the  doctor  to  come;  but  that  he 
had  been  at  her  house  the  night 
before,  and  insulted  her,  and  she 
wanted  to  get  a  chance  to  blow 
his  brains  out 

Once  told  Mrs.  Robinson  to 
go  home;  that  I  did  not  want 
her  there.  She  said  she  would 
not  go,  and  that  she  would  let 
me  know  what  authority  she  had 
there.  Presently  she  left;  in  a 
day  or  two  she  came  in;  said  I 
had  been  slandering  her,  and 
that  she  had  a  warrant  for  me; 
inquired  what  I  had  said  about 
her.  She  made  no  reply,  but 
came  up  and  kissed  mc^  and 
asked  me  to  forgive  her. 

CrsoB-examined.  Was  then 
living  with  my  father,  who  is  a 
gardener,  and  is  generally  about 
home;  have  an  older  sister,  but 
I  was  the  oldest  of  the  family 
at  home;  am  seventeen  years; 
was  not  acquainted  with   Mrs. 


Robinson  until  she  came  to  have 
her  dress  altered,  but  had  seen 
her  before,  going  into  Mrs. 
Lanagan's.  She  said  she  went 
into  Mr.  Galvin's  one  day,  and 
a  man  there  insulted  her,  and 
attempted  to  lay  violent  hands 
on  her;  but  that  ^e  drew  her 
revolver,  and  bid  him  stand.  She 
took  hold  of  me  the  same,  she 
said,  as  she  took  hold  of  the 
man.  It  fri^tened  me,  but  she 
laughed,  and  looked  so  pleasant 
about  i^  that  I  thought  little  of 
it  afterward.  She  laughed  to 
see  me  frightened. 

Have  seen  two  or  three  women 
when  they  were  in  liquor,  but 
cannot  say  that  Mrs.  Robinson 
was  intoxicated  at  this  time; 
never  knew  her  to  drink  any- 
thing stronger  than  peppermint 
cordial. 

May  25. 

Anthony  Gaodspeed.  Am  a 
resident  of  Troy;  stay  in  Center 
Market;  think  I  should  know 
Mrs.  Robinson  if  I  could  see  her. 
She  came  to  the  market  the  last 
day  of  March,  1853,  in  the  after^ 
noon;  wanted  to  buy  game; 
asked  me  if  we  had  any;  told 
her  the  season  was  over.  She 
said  she  wanted  to  get  some  wild 
meat.  She  was  there  about  fif- 
teen minutes,  and  during  that 
time  asked  me  for  game  more 
than  a  dozen  times.  She  had  a 
great  many  questions,  turned  on 
her  heeb,  and  moved  about 
strangely. 

Said  that  she  had  been  at  the 
justice's  court  and  taken  out  half 
a  dozen  summonses  and  warrants 
for  her  neighbors,  and  that  she 
was  going  to  make  fools  of  tiiem 
all.  She  placed  her  foot  upon 
the  stall  and  asked  me  to  tie  the 
string  of  her  gaiter;  as  soon  as 
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I  had  tied  it,  round  she  "wliiiled 
and  off  she  went 

Officer  Wells  and  Phillips  were 
at  the  door,  and  they  told  me  it 
was  ttra.  Hobinson.  She  said 
people  were  abusing  her  at  the 
dam. 


Did  not 
think  she  was  in  liqnor.^  Her 
gaiter  was  loose.  She  did  not 
give  me  the  names  of  any  per- 
sons who  had  abnsed  her,  nor 
say  anytiiing  about  getting  men 
dischaiged  at  the  state  dam. 

Mary  Jane  DiHan  (reealled). 
Can't  recollect  what  the  imme- 
diate subject  was  that  led  her  to 
say  that  her  father  was  an  Irish 
lord.  Her  manners  were  very 
agreeable,  and  I  was  pleased 
with  her  conversation,  but  did 
not  believe  her  stories. 

At  this  interview,  she  said  be- 
sides, '^y  father  was  an  Irish- 
man; I  was  bom  in  Vermont.'' 
Before  this  she  had  told  me  that 
her  father  was  an  Irish  lord,  and 
lived  in  a  castle. 

When  she  talked  about  her 
mother's  death,  and  when  she 
showed  me  the  dagnerrotype,  she 
cried  violently.  Then  she  com- 
menced laughing,  and  then  she 
jumped  and  dapped  around. 
She  told  me  that  her  father  was 
a  French  lord;  did  not  tell  me 
the  name  of  the  poor  man  ihat 
she  was  turned  away  for  marry- 
ing. Her  age,  she  said,  was 
twenty-seven. 

Her  conversation,  part  of  the 
time,  was  agreeable  and  pleas- 
ant, and  part  of  the  time  other- 
wise. During  some  of  it  she  was 
coarse  and  profane.  There  was 
no  person  living  in  the  house 
with  her.  She  came  over  after 
me;  I  accompanied  her  home 
and  remained  with  her  all  day; 
took  dinner  with  her  and  began 


to  fed  on  intimate  terms.  For 
two  weeks  we  saw  eaeh  other 
daily  at  our  house  or  at  hers. 
Her  conversation  rendered  it 
agreeable,  although  there  were 
some  things  in  it  unpleasant  It 
consisted  of  such  language  as 
ladies  do  not  often  use.  The 
character  of  it  was  profane  and 
she  uttered  some  obscene  words. 

She  spoke  of  the  man  she 
married;  said  he  was  a  con- 
tractor on  the  railroad  and  that 
his  name  was  Robinson;  also 
told  me  what  her  maiden  name 
was,  do  not  now  remember  it 

Said  yesterday  that  I  did  not 
think  I  ever  saw  Mrs.  Robinson 
drink  anything  stronger  than 
peppennint  cordial;  have,  how- 
ever, seen  her  drink  strong  beer, 
frequently;  have  seen  her  when 
I  thought  she  was  a  little  intoxi- 
cated by  strong  beer  or  cordial; 
had  no  thought  about  her  being 
under  the  influence  of  liquor 
when  she  called  at  our  house,  at 
12  at  night;  only  thought  it  was 
strange  conduct.  The  dress  I 
loaned  her  when  she  came  and 
waked  us  up,  was  muslin  de 
laine.  It  was  returned  unin- 
jured. When  she  wanted  to 
shoot  Dr.  Burwell  she  was  very 
angry ;  but  just  before,  when  she 
said  her  husband  had  come  home 
sick,  she  did  not  appear  angry. 
She  did  not  si>eak  at  much 
length  about  her  husband,  and 
what  she  said  was  mild;  but 
when  she  spoke  of  Dr.  BurweU, 
she  became  profane  and  called 
him  bad  names;  do  not  wish  to 
tell  what  she  called  him;  it  was 
wicked  and  obscene;  never  saw 
the  doctor  at  her  house.  Did 
not  associate  with  Mrs.  Robin- 
son long  after  that  time.  Her 
associates  were  the  Lanagans. 
Can't  say  how  long  prior  to  her 
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arreet  it  was  tiiat  my  inter- 
eomse  with  her  was  broken  off 
entirely.  It  was  after  she  eame 
to  our  house  in  the  night  that  I 
told  her  to  go  home.  When  she 
eame  back  and  told  me  she  had 
a  warrant  for  me^  her  manner,  at 
first,  was  very  angry.  We  had 
no  great  quarrel,  only  a  little 
dispute — ^made  it  all  up  before 
'we  parted;  never  went  to  her 
house  again. 

During  my  various  visits  to 
Mrs.  Robinson's  house  have  seen 
Mrs.  Lanagan's  sister  there  and 
my  father  there  at  work  in  the 
garden;  saw  another  man  there 
one  day,  do  not  know  who  he 
was;  had  but  a  slight  glimpse  of 
his  face;  he  was  a  middle-aged 
man.  She  told  me  it  was  her 
husband,  and  then  again  she  told 
me  it  was  Rev.  Dr.  Potter,  of 
Albany. 

Edwin  BravmelL  Was  over- 
seer of  the  poor  a  year  ago.  My 
office  was  in  the  basement  of  this 
building;  saw  Mrs.  Robinson 
there  some  time  in  April,  1853, 
on  a  Sunday  evening.  She  asked 
whether  she  was  in  the  office  of 
the  chief  of  police,  informed  her 
she  was  not;  I  told  her  the  office 
she  inquired  for  was  near  the 
jail  in  Fifth  street,  and  that  she 
would  there  probably  find  the 
chief  of  police.  She  intimated 
that  she  wished  me  to  accompany 
her. 

She  said  there  had  been  a  lot 
of  rowdies  about  her  house;  that 
they  had  once  broken  into  it  and 
were  going  to  attempt  it  again. 
She  wished  me  to  request  the 
chief  to  send  up  a  policeman  to 
protect  her;  told  me  where  she 
lived;  in  a  white  cottagre  with 
pillars,  adjoining  Boutwell's  res- 
idence, in  River  street.  I  went 
over  to  the  residence  of  the  chief 


of  police,  saw  him,  and  returned; 
advised  her  to  go  home.  The 
chief  of  police  promised  me  he 
would  send  some  one  up  to  pro- 
tect her  and  it  was  his  request 
that  I  should  try  to  get  her 
home.  She  sat  there  nearly  an 
hour;  would'  not  consent  to  go 
unless  I  accompanied  her. 

She  made  many  complaints  of 
rowdies  attacking  her,  and  said 
she  had  not  been  well  attended 
to  of  late.  I  asked  who  had  neg- 
lected herf 

She  replied,  ;  said  she 

had  not  seen  him  for  a  long  time 
and  inquired  of  me  if  I  was  ac- 
quainted with  him;  told  her  I 
was;  asked  if  I  had  heard  he 
was  going  to  marry  Judge  G.'s 
daughter,  attending  the  semi- 
nary f  told  her  I  had  not;  said 
she  was  his  lawful  wife ;  she  was 
married  to  him  at  his  father's 
house  and  he  would  have  to  avow 
it  on  his  return,  or  she  would 
take  his  life.  Asked  me  what  I 
thought  could  be  the  reason  of 
his  remaining  away  so  long;  told 
her  he  was  probably  attending 
to  the  breaks"  on  the  canal. 
She  declared  herself  devoted  to 
him  and  said  she  had  not  seen 
him  for  weeks. 

She  was  laboring  under  great 
excitement;  thought  she  was 
slightly  intoxicated  and  did  not 
think  she  was  entirely  sober; 
imagined  she  staggered  a  little 
when  I  first  observed  her  in  the 
hall;  may  have  been  mistaken, 
it  might  have  resulted  from  her 
trying  to  find  her  way  in  the 
dark,  but  my  impression  was  she 
had  been  drinking.  Did  not 
know  at  this  time  where  » 

was,  but  was  informed  he  was 
in  Washington.  He  returned 
about  the  first  of  May;  saw  the 
lady  again  on  the  same  day  he 
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returned,  about  9  in  the  evening, 
on  the  comer  of  First  and  Con- 
gress streets ;  she  was  in  disguise; 
had  on  a  white  sun-bonnet  and 
was  negligently  attired  in  a  loose 
dress;  should  not  have  known 
who  she  was,  had  I  not  recog- 
nized her  voice.  She  was  lean- 
ing on  the  arm  of  an  old  man, 
Mr.  Haley,  and  inquiring  of  a 
person     on     the    comer    where 

' 's  boarding-house  wasw  Th« 

person  directed  'her  to  Ifirs. 
Brewster's.  She  passed  on  and 
I  have  not  seen  her  since. 

Cross-examined.  Went  up  home 
with  her,  to  her  cottage  by  the 
river,  as  requested  by  the  chief 
of  police.  Went  into  the  house, 
where  she  showed  me  a  revolver 
and  two  single-barreled  pistols; 
loaded  them  for  her;  she  had 
powder  and  ball  in  the  house. 
She  pointed  to  some  shirts  she 
had  done  up,  but  my  impression 
is  that  she  said  they  belonged  to 


John  H,  Knickerbocker.  My 
boarding  place  in  the  spring  of 
1853  was  at  Mrs.  Brewster's. 
On  Saturday  evening.  May  21st, 
between  9  and  10,  in  Congress 
between  First  and  Second 
streets,  my  attention  was  drawn 
to  prisoner;  she  was  leaning  on 
the  arm  of  an  old  man  and  walk- 
ing very  slow;  she  asked  me  to 
direct  them  to  Mrs.  Brewster's 
boarding-house,  I  followed  them. 
The  old  man  went  up  and  rang 
the  bell;  afterward  she  went  up. 
She  then  stepped  back  and  met 
me,  and  as  she  met  me,  she  drew 
a  pistol  and  said,  'Tou  see  I  am 
prepared  not  to  be  followed, 
sir!"  was  boarding  there  at  the 
time.  She  was  very  much  ex- 
cited and  unsettled  in  appear- 
ance. 

Dr.  Hegeman  (recalled).    Mr. 


Jennyss  came  to  the  jail  to  see 
Mrs.  Robinson  the  morning  aft- 
er I  watched  at  her  cell  door; 
she  said  she  had  heard  people 
about  the  jail  door  grinding 
knives  for  the  purpose  of  de- 
stroying her  and  that  she  had 
boiled  a  kettle  of  hot  water  to 
destroy  them;  begged  me  to  as- 
sist her;  assured  her  the  adjoin- 
ing rooms  were  dark  cells,  un- 
occupied, she  declared  she  knew 
better  and  there  were  people  all 
around  who  were  trying  to 
slander  her;  that  they  could  not 
reach  her  in  any  other  way  than 
by  being  committed  to  jail,  and 
entreated  me  to  bring  her  a  re- 
volver and  she  wo^d  protect 
herself;  could  not  convince  her 
to  the  contrary;  said  her  perse- 
cutors were  the  Boutwell  people 
and  that  they  had  managed  to 
get  into  the  jail.  On  the  third 
morning  after  her  imprison- 
ment, she  seized  hold  of  me  very 
violently,  laughing  immoderate- 
ly, begged  I  would  assist  in  pro- 
tecting her;  told  her  there  was 
no  occasion  for  alram;  that  no 
one  should  harm  her;  in  order  to 
disengage  myself,  I  had  to  push 
her  forcibly  away. 

Cross-examined.  Knew  all 
these  things  when  I  testified  be- 
fore; have  only  had  two  or  three 
conferences  with  the  prisoner's 
counsel  and  yesterday  was  the 
first  time  I  had  an  interview  with 
any  of  them;  have  never  con- 
versed with  Mr.  Storer  or  Mr. 
Jennyss  on  the  subject,  except, 
I  used  to  tell  them,  occasionally, 
when  I  met  them  of  her  conduct 
in  the  jail;  never  told  Mr.  Jen- 
nyss, in  particular,  any  of  her 
singiUar  stories.  Wben  she 
burned  the  chairs,  she  com- 
plained we  did  not  give  her  suf- 
ficient   firewood,    but    did    not 


EENBIETTA  BOBJNSON. 


565 


tiiTeaten  to  bum  them  if  we  £d 
not  supply  ber  witb  more;  used 
to  procure  for  ber  two  or  tbree 
poundfl  of  snuff  at  a  timei  once 
in  a  montb  or  two ;  have  no  posi- 
tive knowledge  what  use  she 
made  of  it  We  furnished  ber 
with  the  usual  amount  of  fuel; 
nevertheless^  she  frequently  com- 
plained of  being  chilly. 

B.  C.  Jenwyss.^  Was  present 
at  the  jail  the  day  after  the  ar- 
rest and  two  or  three  times  sub- 
sequently; heard  the  conversa- 
tion between  Dr.  Hegeman  and 
the  prisoner,  which  he  has  just 
related;  made  an  effort  to  have 
a  conversation  with  her,  but  she 
appeared  unable  to  converse 
connectedly.  She  was  much  ex- 
cited and  conducted  herself 
strangely. 

The  second  morning  after  ber 
arrest  she  told  me  she  was  go- 
ing to  be  killed;  that  they  bad 
tried  to  kill  her  the  night  pre- 
vious; asked  ber  whof  She  said 
a  mob  of  two  or  three  hundred 
persons  bad  broken  into  the  jail 
and  just  as  they  had  got  to  the 
door  the  sheriff  came  and  stopped 
them,  ''but,''  she  said,  "I  shall 
be  kUled,  for  a  man  and  woman 
up  town  have  caused  a  complaint 
to  be  entered  against  themselves 
in  order  to  get  in  the  jail  next  to 
me,  and  during  the  night,  they 
heated  a  cauldron  of  boiling 
water,  came  to  my  cell,  broke  it 
open,  began  to  abuse  me,  and 
gave  me  a  choice,  either  to  get 
in  myself,  or  they  would  put  me 
in."  Said  she  told  them  she 
knew  she  bad  to  die,  and  if  they 
wouldn't  abuse  her  she  would  get 
in,  but  just    then    a   noise  was 


heard  at  the  door  and  they  ran 
away.  Placing  her  bands  on  her 
dress  she  said,  ''Don't  I  look 
shabbily  f"  and  began  to  laugh. 
Her  eyes  were  distended,  the 
pupils  very  much  dilated  and  she 
bad  a  wild  and  frightful  look. 
The  following  day  she  told  me 
she  should  escape  from  the  peo- 
ple who  were  persecuting  her, 
as  the  sheriff  bad  agreed  to  let 
her  out  that  night  and  she  felt 
relieved. 

Saw  Mrs.  Robinson  tbree  or 
four  weeks  before  ber  arrest  in 
the  recorder's  office.  Her  ap- 
pearance was  wild  and  her  con- 
versation incoherent;  expressed 
an  opinion  to  the  recorder  after 
she  left  that  ibe  woman  was  de- 
ranged. 

Cross-examined,  Am  an  at- 
torney in  this  city,  32  years  of 
age,  and  a  partner  of  Mr.  Storer, 
one  of  the  counsel  for  the  pris- 
oner; have  never  been  ber  coun- 
sel ;  went  to  the  jail  purely  from 
motives  of  friendship  for  anoth- 
er person,  not  at  his  request  or 
employment.  The  motive  ceased 
after  a  week  or  ten  days;  went 
afterwards  from  motives  of  cu- 
riosity. 

Heard  of  the  arrest  early  the 
next  morning  and  immediately 
repaired  to  the  jail,  announing 
to  ber  that  I  came  as  the  friend 

of .    I  had  never  seen  her 

in  company  with  bim ;  bad  beard 
bis  name  mentioned  in  connec- 
tion with  hers,  prior  to  the  ar- 
rest; bad  also  heard  she  bad 
letters  of  bis,  and  to  avoid  the 
scandal  that  might  arise  from  an 
exposure  of  them,  went  to  ber 
for    the    purpose    of    obtaining 


*Jenky88,  Richard  C.  Admitted  to  Bar,  1847;  justice  of  the 
peace,  Troy,  1866-1875.  Died  1898.  See  Weise's  "Troy  One  Hun- 
died  Years"  (1789-1889)  1891. 
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{hem ;  did  not  know  the  fact  that 
they  were  acquainted,  but  had 
only  heard  of  it.  She  finally 
consented  to  give  them  up,  but 
did  not  have  them  with  her  in 
the  jail;  asked  her  to  write  an 
order  on  the  coroner.  She  pre- 
tended she  could  not  write  her 


name,  but  authorized  me  to  sign 
it,  in  the  presence  of  Dr.  Hege- 
man.  It  was  written  to  the  bear- 
er, and  signed  Henrietta  Robin- 
son; made  application  for  them 
to  the  coroner,  but  the  order  was 
protested  and  I  never  received 
them. 


Mr.  Beach  inquired  how  the  Court  would  rule  in  regard  to  medi- 
cal works,  touching  the  question  of  insanity?  whether  citations  from 
those  works  might  form  a  part  of  the  argument. 

The  Court.     Such  is  the  usual  praetice. 

Mr.  Beach,    Then  the  evidence  for  the  defense  is  dosed. 


IN  REBUTTAL. 


seen  her  without  the  veil.  In 
March,  1851,  she  resided  in 
Albany.     I  knew . 


John  Upton,  Have  lived  in 
Albany  twenty  years  and  know 
the  prisoner,  but  not  by  the 
name  of  Mrs.   Robinson;   have 

Mr.  Hogehoom,  Did  you  see  the  prisoner  in  company  with  him 
in  Albany,  in  March,  1851  f  This  question  was  objected  to  by  the 
defense. 

Mr.  Hogehoom.  Your  Honor  will  readily  recall  to  mind  that 
Mr.  Brownell's  testimony  shows  that  the  prisoner  spoke  to  him  re- 
peatedly of .    We  did  not  draw  that  gentleman's  name  into 

this  trial — ^it  was  the  other  side.  Now,  I  suppose  they  intend  to 
make  this  use  of  Brownell's  testimony:  they  will  say,  at  the  time 
he  saw  her,  she  talked  strangely  about  many  things,  the  same  as 
she  had  done  to  other  witnesses,  and  among  these  strange  things, 
was  her  assertion  that  an  intimacy  existed  between  herself  and 

.    I  can  imagine  no  other  use  they  can  possibly  make  of  it 

Unless  we  prove  her  in  his  company,  which  we  propose  to  do  by 
this  witness,  the  jury  will  be  told,  that  while  this  woman  claimed 
to  be  intimately  acquainted  with  him,  there  was  not  a  particle  of 
evidence  she  ever  saw  him.  Now,  if  your  Honor  please,  we 
offer  to  show  she  was  acquainted  with  him,  and,  therefore,  her 
speaking  of  him  did  not  indicate  insanity,  but  quite  the  contrary. 
She  knew  him  and  was  laboring  under  no  delusion  in  regard  to 
him.    We  propose  to  prove  by  Mr.  Upton,  the  witness  on  the  stand, 

that  he  saw  at  this  woman's  house,  in  Albany,  in  March^ 

1851,  sitting  with  her  at  her  table.  We  wish  by  this  means  to  dispel 
at  once  the  idea,  that  in  speaking  to  Mr.  Brownell  as  she  did,  the 
prisoner  gave  any  evidence  of  a  deluded  and  insane  state  of  mind. 

Judge  Habris.  It  seems  unnecessary  to  establish  the  point  eon- 
tended  for  by  the  prosecution  and  moreover,  it  is  likely  it  will  be 
controverted. 

Mr.  Hogehoom  offered  to  prove  similar  intimacies  between  the 
same  parties  in  Troy,  at  a  later  period,  but  they  were  rejected. 
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OUver  Boutwell  live  in  the 
premises  adjoining  Mrs.  Robin- 
son; have  seen  her  often  in  the 
streets  previous  to  her  arrest, 
•when  she  was  the  worse  of 
liquor. 

Am  the  proprietor  of  a  mill 
in  that  neighborhood,  about  three 
hundred  yards  from  my  house, 
on  the  east  side  of  the  river,  be- 
low the  state  dam.  There  is  a 
lock  there  through  which  boats 
pass.  Boatmen  have  complained 
that  the  water  from  my  mill 
made  the  passage  difficult,  by 
driving  their  boats  over  on  to 
a  rock  in  the  vicinity.  These 
complaints  were  made  in  the 
spring  of  1852,  by  the  Lansing- 
burgh  and  Waterford  boatmen 
generally,  and  continued  up  to 
ihe  spring  of  1853. 

Peter  Cox.  Last  year  kept  a 
grocery  in  North  Second  street; 
knew  the  prisoner,  she  lived  in 
our  neighborhood.  She  was  in 
the  occasional  habit  of  getting 
liquor  at  my  grocery.  Some- 
times she    diank    it    there    and 


sometimes  she  took  it  home  with 
her.  She  generally  purchased 
the  very  best  liquor  I  had  and 
sometimes  got  a  little  intoxicat- 
ed. She  usually  bought  half  a 
pint  of  brandy  or  a  quart  of  beer 
at  a  time.  She  was  nearer  Lana- 
gan's  grocery  than  mine.  Was 
engaged  on  the  canal  between 
West  Troy  and  Albany.  She 
never  made  threats  she  would 
have  me  discharged. 

Franklin  Bowman.  Am  one 
of  the  constables  of  this  city,  saw 
Mrs.  Robinson  at  the  jail  the 
evening  of  her  arrest  and  wit- 
nessed her  interview  wilii  Coro- 
ner Bontecou.  She  requested  us 
to  bring  from  her  house  a  dress 
and  some  other  articles  of  cloth- 
ing and  her  gold  watch.  There 
was  nothing  strange  in  her  man- 
ner  of  asking  for  them,  as  I  dis- 
covered. Officer  Bums  asked 
her  for  the  key  to  her  house  and 
she  gave  it  to  them.  Her  ap- 
pearance and  manner  were  some- 
what excited. 


THE   SPEECHES  TO  THE  JDBT. 

MB.  TOWNSEND  FOR  THE  PBISONEB, 

May  26. 
Mr.  TowTisend  said  that  physical  debility  would  prevent 
him  from  making  such  an  argument  as  the  importance  of  the 
case  demanded.  His  associates,  however,  had  imposed  upon 
him  the  duty  of  presenting  one  branch  of  the  case  to  the  jury, 
more  from  the  fact  of  his  standing  in  a  different  position 
from  them,  than  from  any  ability  he  possessed  of  doing  jus- 
tice to  the  subject.  Thus  pressed  into  the  position  in  which 
he  found  himself,  the  only  course  which  duty  compelled  him 
to  pursue,  was  to  remark  honestly  and  fearlessly  upon  the 
testimony  in  the  cause,  let  the  consequences  be  what  thqr 
might. 
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The  oppofiing  counsel  are  among  the  ablest  gentlemen  in 
the  state,  educated  in  the  same  school,  and  bom  and  nur- 
tured in  the  same  county  with  Jordan,  Williams,  and  Van 
Buren;  and  these  are  the  men  with  whom  I  find  myself  in 
conflict,  and  with  whom,  in  this  battle  for  the  life  of  my  un- 
happy client,  I  am  called  upon  to  contend. 

Not  only  on  this  account,  but  from  the  fact  that  the  de- 
fense of  insanity  had  come  to  be  looked  upon  with  unreason- 
able suspicion,  he  felt  himself  embarrassed.  That  suspicion, 
however,  he  declared  to  be  unjust,  because  in  the  whole  of  his 
practice  of  twenty  years,  during  a  part  of  which  time,  like 
his  associate  who  had  opened  the  defense,  he  had  been  the 
public  prosecutor — ^the  plea  of  insanity,  in  capital  offenses, 
had  never  been  resorted  to  but  once.  That  exception  was  the 
case  of  one  Patrick  Conway,  who  interposed  the  plea  of  in- 
sanity, but  whose  infirmity,  while  he  was  yet  in  jail,  became 
so  palpable  and  apparent,  that  he  was  finally  discharged  by 
common  consent.  He  referred  to  the  case  of  Freeman,  who 
murdered  a  whole  family,  near  Auburn.  In  that  case,  €k>y- 
emor  Seward,  against  unanimous  public  opinion,  and  the 
furious  clamor  of  the  populace,  contended  that  he  was  a  luna- 
tic. The  trial  occupied  a  month,  and  he  was  convicted.  It 
was  a  most  horrid  murder,  and  the  perpetrator  was  a  poor, 
ignorant  negro.  Governor  Seward  was  dissatisfied  with  the 
conviction,  and  appealed  fom  the  prejudiced  verdict  of  the 
jury ;  but  before  the  case  could  be  brought  to  argument  in  a 
higher  tribunal,  the  negro  died  in  jail,  an  evident  and  uni- 
versally acknowledged  idiot. 

Mr.  Townsend  referred  to  a  great  number  of  cases  where 
prisoners  had  been  acquitted  on  far  stronger  evidence  than 
had  been  brought  against  the  woman  at  the  bar;  among 
others,  to  the  Phelps  case,  where  the  jury  rendered  a  ver- 
dict of  acquittal,  though  morally  convinced  of  the  prisoner's 
guilt,  on  the  ground  that  there  was  a  possibility  of  his  inno- 
cence, and  the  doubt  suggested  by  that  possibility  was  prop- 
erly thrown  in  favor  of  the  prisoner.  He  also  referred  to  the 
case  of  Mat.  Ward  (see  3  Am.  St  Tr.  70)  recently  tried  for 
the  murder  of  a  schoolmaster  in  Louisville,  Ey.,  who  escaped 
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on  the  same  grounds  that  acquitted  Phelps;  and  also  to  the 
affair  of  the  steamboat  Caroline,  destroyed  on  the  Niagara 
river  in  1837  (see  7  Am.  St.  Tr.  61).  In  that  case,  said  Mr. 
Townsend,  a  British  subject  named  Alexander  McLeod,  was 
charged  with  the  murder  of  an  American  citizen,  while  repos- 
ing in  fancied  security  beneath  the  American  flag.  On  that 
trial  it  was  proved  that  he  had  boasted  of  the  deed,  yet  evi- 
dence was  adduced  showing  that  his  brags  of  having  fired  the 
vessel,  and  sent  it  in  flames  over  Niagara  Falls,  was  all  a  lie. 
To  the  honor  of  the  jury,  faithful  to  the  spirit  of  the  law,  the 
prisoner  was  acquitted. 

The  newspapers  of  the  neighboring  city  of  Albany  had 
teemed,  during  the  week,  with  charges  against  the  prisoner,  by 
connecting  her  with  the  political  fortunes  and  private  history 
of  a  celebrated  individual,  whose  name  had  been  reluctantly 
mentioned  during  the  progress  of  the  triaL  This  he  con- 
demned as  unmerciful  and  unfair. 

You  have  perceived,  of  course,  that  the  main  facts  relied 
upon  by  the  prosecution  had  been  abandoned.  Not  a  man 
have  they  found  who  dare  come  forward  and  declare  the  pris- 
oner sane — not  one.  How,  then,  can  they  ask  you  to  do  it  f 
They  have  not  even  attempted  to  produce  a  particle  of  evi- 
dence that  she  is  sane;  and  you,  gentlemen,  it  is  unnecessary 
for  me  to  remind  you,  are  sworn  to  decide  according  to  the  evi- 
dence. 

A  wonderful  excitement  has  prevailed  in  the  community^ 
and  in  the  midst  of  it  all  the  prisoner  was  alone,  a  woman 
whom  no  one  knew,  and  no  one  befriended.  She  calls  herself 
Mrs.  Robinson ;  yet  it  has  apx>eared  that  previous  to  her  arrest 
she  was  living  with  a  man  of  another  name,  though  it  has  not 
appeared  that  she  was  his  lawful  wife.  He  commented  on  the 
evidence  relative  to  her  association  with ^  and  the  prob- 
able use  the  prosecution  would  be  likely  to  make  of  that  evir 
dence ;  but  argued  at  length  to  prove  that  it  was  preposterous 
to  supiKMse  that  disappointment,  growing  out  of  an  illicit  love 
for  him,  could  excite  in  her  bosom  any  revengeful  feeling  to- 
ward Lanagan  and  the  girL 

The  manner  of  the  prisoner  during  the  progress  of  the  ex- 
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amination  had  certainly  been  strange,  mysterious,  and  unac- 
countable ;  but  her  counsel  were  not  responsible  for  her  acts  in 
court.  It  was  true,  she  had  manifested  singular  caprices,  and 
evidently  possessed  something  of  the  will  that  belongs  to  the 
daughters  of  Eve.  He,  and  his  associates,  had  exhausted  their 
powers  of  persuasion  to  induce  her  to  appear  unveiled,  but  in 
vain.  These  eccentricities,  however — and  they  were  but  inno- 
cent eccentricities — would  not  have  the  effect,  he  was  sure,  of 
prejudicing  her  case  in  the  minds  of  an  intelligent  jury. 

And  now,  let  us  look  a  moment  at  the  evidence.  A  year  ago 
yesterday,  a  murder  was  committed  in  the  upper  part  of  this 
city,  at  noonday,  and  without  a  motive.  The  woman  charged 
with  the  crime  walks  openly  about  the  streets,  making  no  at< 
tempt  whatever  at  concealment  or  escape.  I  heard  the  details 
next  morning,  and  from  a  mere  relation  of  the  circumstances, 
declared  my  belief  that  the  woman,  whoever  she  might  be,  was 
a  lunatic.  The  absence  of  all  motive,  the  time  and  place  the 
crime  was  alleged  to  have  been  committed,  the  manner  of  the 
prisoner  at  the  arrest,  and  on  her  way  to  jail,  were  all  such 
that  it  was  impossible  for  a  reasonable  mind  to  account  for  the 
act,  on  any  other  hypothesis  than  the  insanity  of  tho  mur- 
deress. 

Until  the  8th  day  of  December  last,  I  knew  nothing  partic- 
ularly in  regard  to  the  case,  further  than  I  learned  from  news- 
paper reports  and  public  rumor.  On  that  day  I  had  occasion 
to  peruse  the  record  of  the  coroner's  jury,  and  to  examine  with 
attention  the  testimony  taken  before  it.  I  found  that  Mrs. 
Lanagan  had  testified  that  there  was  no  cause  of  enmity  exist- 
ing between  her  husband  and  the  prisoner,  and  that  Miss  Lu- 
bee  sat  at  the  table  looking  at  Mrs.  Robinson  during  the  whole 
time  she  was  holding  the  saucer  of  sugar  in  her  hand,  and  put- 
ting it  in  the  beer.  Then,  I  was  driven  to  the  irresistible  con- 
clusion that  this  woman  did  not  commit  the  act  at  all.  The 
whole  story  was  absurd.  The  idea  that  she  could  put  arsenic 
in  the  beer,  directly  before  the  eyes  of  the  girl,  and  she  drink 
it,  was  incredible.  If  that  story  be  true,  all  these  women  must 
have  been  crazy  together.  No,  gentlemen,  I  have  stated  that 
I  should  express  fearlessly  what  I  had  to  say,  and  now  I  have 
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no  hesitation  in  declaring  it  to  be  my  deliberate  judgment, 
founded  upon  her  own  evidence,  that  it  is  far  more  probable 
that  Mrs.  Lanagan  herself  poisoned  that  beer,  than  the  pris- 
oner at  the  bar. 

There  is  no  imaginable  motive  that  could  have  prompted 
Mrs.  Bobinson;  it  is  easy  to  conceive  one  that  might  have 
prompted  Mrs.  Lanagan.  Her  husband  was  her  junior  in 
years.  The  murdered  girl,  from  morning  till  night  each  day, 
passed  her  time  at  the  grocery.  This  woman,  beautiful  and 
fascinating,  even  after  she  had  sunk  to  the  very  depths  of  mis- 
fortune, was  in  the  habit  of  visiting,  eonversing,  associating 
with  him  almost  continually.  Under  such  circumstances,  is 
it  improbable,  on  the  other  hand,  is  it  not  most  likely  and 
natural,  that  emotions  of  jealously  and  suspicion  should  have 
been  aroused  in  the  bosom  of  his  wife.  It  could  not  have 
been  otherwise  than  unpleasant  and  provoking  to  her,  to  see 
these  young  and  handsome  women  constantly  in  the  society 
of  her  husband.  She  would  naturally  desire  to  be  rid  of  their 
presence.  In  her  heart,  we  can  readily  and  reasonably  fancy, 
there  was  a  motive  for  putting  them  away.  If  her  account  is 
to  be  credited,  she  and  the  girl,  while  seated  around  the  table, 
had  consented  to  take  a  friendly  glass  with  Mrs.  Robinson. 
Her  husband  had  just  retired,  and  there  was  an  opportunity 
of  committing  the  deed,  if  such  was  her  design.  She  goes  out 
into  the  grocery  for  beer.  Why,  on  her  return,  did  she  fill 
but  two  tumblers,  if  all  three  had  consented  to  drink  together, 
as  she  asserts  f  She  has  not  answered  that  It  was  merely  by 
accident  that  Lanagan  drank  the  beer  instead  of  Mrs.  Robin- 
son. If  this  theory  is  correct,  what  must  have  been  her  sur- 
prise when,  turning  her  head  and  peeping  back  through  the 
door  into  the  kitchen  she  saw  the  poisoned  chalice,  prepared 
for  another,  pressed  to  the  lips  of  her  own  husband ! 

Understand  me,  gentlemen.  I  do  not  charge  Mrs.  Lana- 
gan with  the  commissdon  of  the  murder.  She  may  be  inno- 
cent— entirely  innocent.  But  this  I  do  declare:  it  is  neces- 
sary to  prove  Mrs.  Robinson  insane,  in  order  to  acquit  her  of 
all  suspicion. 

There  was  no  motive  on  the  part  of  Mrs.  Robinson.    The 
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difficulty  at  the  dance  long  previous  to  the  25th  of  May — of 
her  being  ejected  from  the  hoiuse — her  subsequent  abuse  of 
Mrs.  Lanagan — had  become  reconciled  and  forgotten,  and 
it  was  fanciful  to  suppose  that  any  secret  anger  on  that  ac- 
count was  ranking  in  her  bosom  against  any  member  of  the 
family.  That  matter,  therefore,  effectually  disposed  of,  left 
the  prosecution  utterly  destitute  of  the  least  pretension  that 
there  was  any  motive  to  induce  the  prisoner  to  commit  the 
crime. 

Perhaps  it  would  be  argued  she  was  not  deranged,  because 
she  could  hold  rational  conversation.  To  be  insane,  however, 
is  not  to  be  entirely  deprived  of  sense.  On  the  other  hand, 
the  victim  of  monomania,  the  form  of  insanity  under  which 
she  labored,  was  frequently  very  shrewd  and  cunning  on 
many  subjects.  It  was  once  held  that  to  be  insane,  one  must 
be  entirely  destitute  of  sense;  but  under  this  absurd  and  ex- 
ploded doctrine  an  insane  person  could  not  be  found — ^none 
in  the  asylum — ^none  anywhere.  It  is  rare  that  you  cannot 
coverse  rationally,  on  many  topics,  with  persons  who  are  de- 
ranged. It  is  only  on  particular  subjects,  most  frequently, 
that  they  reason  falsely;  put  wrong  constructions  upon  facts; 
draw  wrong  conclusions,  and  view  things  in  a  distorted  light 

Mr.  Tawnsend  then  took  up  the  question  of  real  and  feigned 
insanity,  discussing  at  great  length  the  testimony  of  Dr.  Bon- 
tecou  in  illustration  of  this  point,  paying  that  gentleman  a 
glowing  compliment  by  characterizing  his  opinions  in  sur- 
gical and  medical  matters  as  entitled  to  as  much  weight  and 
respect  as  that  of  any  other  man  in  the  state.  He  here  read 
from  Dean's  Medical  Jurisprudence,  pages  460-605,  to  show 
the  difficulty  and  impossibility  of  feigning  insanity  success- 
fully, reading  passages  from  the  authority  before  him,  and 
applying  them  to  the  testimony  taken  in  the  case. 

I  pause  here  to  explain  why  we  thought  it  necessary  to  in- 
troduce the  testimony  of  Edwin  Brownell.  It  was  to  show 
at  least  one  cause  of  her  insanity.  That  witness  hesitated  to 
mention  the  name  of  a  well  known  individual,  until  compelled 
to  do  so  by  order  of  the  court.  It  was  with  rductanoe  that 
we  called  it  forth ;  but  I  hold  the  life  of  a  human  being  of  too 
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miicli  consequence,  to  hazard  it  by  the  suppression  of  a  fact, 
however  much  it  may  reflect  discredit  upon  any  person.  There 
was  no  cause,  that  is,  so  productive  of  monomania  as  disap- 
pointed love,  and  he  believed  the  more  clandestine  it  was,  the 
more  ardent  and  absorbing  it  became.  When  the  mind  and 
the  affections  of  a  woman  are  wholly  concentrated  upon  one 
I>erson,  and  when  suddenly,  from  some  cause,  she  is  deserted 
and  abandoned  by  the  object  of  her  devotion,  it  is  not  unfre^ 
quent  that  wretchedness  and  despair  is  followed  by  a  dethrone- 
ment of  the  reason.  A  woman  views  her  husband,  or  one  she 
looks  upon  as  such,  as  her  all ;  as  everything,  in  short,  that 
renders  life  desirable.  Not  so  with  man.  He  becomes  ab- 
sorbed in  business,  makes  money  his  idol,  and  soon  forgets 
the  gnawings  of  a  lacerated  heart  amidst  the  noisy  turmoils  of 
the  world. 

It  is  true  the  woman  who  has  maintained  proper  care  of 
herself,  although  deserted  by  her  husband,  may  remain  re- 
spectable. But  hope  dies  within  her,  if  she  has  offended  soci- 
ety so  as  not  to  be  respected  by  it,  and  is  then  deserted  by  her 
protector.  Where  on  earth  can  such  a  one  look  for  comfort 
and  consolation?  She  has  trusted  all,  and  flnds  herself  at 
last  betrayed.  Such  was  the  unhappy  fortune  of  the  prisoner 
at  the  bar,  and  doubtless  it  was  one  of  the  chief  causes  that 
drove  her  into  madness. 

I  will  not  say  that  the  evidence  furnished  here  is  sufficient 

to  show  the  connection  between  the  prisoner  and was 

nil  it  is  represented  to  be,  out  of  doors.  But  it  shows  this — 
that  she  was  devoted  to  him  and  that  he  absented  himself  so 
long  that  she  believed  he  had  abandoned  her.  Either  through 
business,  or  other  pressing  engagements,  he  had  remained  for 
weeks  away  from  her.  She  felt  that  she  was  not  only  deserted, 
but  was  actually  so  utterly  neglected  as  to  be  driven  to  the 
necessity  of  attempting,  but  in  vain,  to  borrow  two  dollars  to 
obtain  the  sustenance  of  life.  In  this  extremity  she  hears  he 
is  about  to  marry  a  judge's  daughter,  at  the  seminary.  This 
she  believes,  and  the  belief,  we  can  readily  suppose,  was  not 
wholly  founded  on  the  fact  of  his  continued  absence;  for 
there  is  nothing  truer  than  that  a  woman,  who  does  not  rely 
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upon  a  union  sanctioned  by  law  and  religion,  cannot  long  en- 
joy that  union  without,  at  times,  realizing  her  degradation, 
and  having  fears  of  ultimate  desertion. 

In  the  case  of  this  prisoner  all  her  poor  hopes  in  life  were 

centered  on .    She  had  sacrificed  for  him  all  claim  upon 

society — her  virtue,  her  honor,  her  all.  Now,  she  was  to  ho 
cast  aside  as  a  dishonored  and  worthless  weed,  without  a  ray 
of  hope,  or  comfort,  or  encouragement,  to  illumine  the  impene- 
trable darkness  of  the  future.  There  never  was  a  more  pow- 
erful, a  more  irresistible  cause  of  insanity.  There  is  not  a 
woman  on  God's  footstool  who,  under  similar  circumstances 
— ^with  these  apprehensions  staring  her  in  the  face,  these 
rumors  confirming  her  most  agonizing  suspicions — but,  like 
this  woman,  would  have  yielded  up  her  reason. 

Mr,  Toumsend  then  referred  to  the  fact  of  the  prisoner  ridi- 
culing the  idea  of  her  own  insanity,  and  read  a  case  reported 
in  the  Law  Reporter  of  the  current  month.  It  was  the  case  of 
Adaline  Phelps,  indicted  for  the  murder  of  Elisha  Phelps, 
her  father,  at  Greenfield,  Franklin  county,  Massachusetts. 
She  entertained  the  same  idea  as  Mrs.  Robinson,  in  regard  to 
her  insanity,  and  approved  "the  gentlemanly  course  of  the 
government  in  abstaining,"  she  said  "from  trymg  to  make 
her  out  insane."  She  addressed  the  jury,  in  a  speech  of  some 
forty  minutes,  in  a  clear,  logical  manner,  and  in  quite  an  ora- 
torical style,  claiming  an  acquittal  on  the  ground  of  the  in- 
sufBciency  of  evidence.  The  jury,  however,  decided  her  in- 
sane, and  she  was  sent  to  the  lunatic  asylum. 

He  again  quoted  from  Dean's  Medical  Jurisprudence,  to 
show  the  difference  in  cases  of  insanity,  referring  particularly 
to  the  case  of  Ray,  going  to  establish  the  fact  that  the  maniac, 
in  committing  murder,  is  not  generally  anxious  to  shed  more 
blood  than  is  necessary  to  do  the  deed,  while  the  monomaniac 
exhibits  no  method,  makes  no  discrimination,  but  strikes  down 
any  and  all,  one  as  well  as  another. 

The  question  of  her  intoxication  on  the  25th  of  May,  he 
next  discussed.  Drunkenness  he  denounced  as  a  disgusting 
vice.  The  excessive  use  of  inebriating  beverages  was  abhor- 
rent to  him;  yet  he  did  not  feel  that  a  person  should  be  hung 
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for  it.  It  was  a  weakness  of  human  nature,  and,  unfortu- 
nately, many  of  both  sexes  were  its  victims.  There  were  cer- 
tain instances,  he  said,  where  drunkenness  did  not  excuse 
crime.  If  the  offense  aUeged  to  have  been  committed  by  this 
woman  was  done  in  a  mere  fit  of  intoxication,  he  would  not 
contend  for  her  acquittal.  But  I  have  seen  no  evidence  of  her 
being  intemperate,  until  the  time  when  she  had  become  crazed 
with  the  opinion  that  she  was  deserted  by  one  on  whom  her 
affections  were  concentrated.  It  is  my  belief,  notwithstand- 
ing the  opinions  of  witnesses  to  the  contrary,  that  she  was  not 
intoxicated  at  the  various  times  they  have  particularized,  but 
that  her  excitement,  produced  by  the  apprehension  of  aban- 
donment, gave  her  the  appearance  of  one  inebriated.  But  if 
we  have  proved,  and  no  witness  has  beea  called  to  disprove  it, 
that  the  prisoner  was  insane  when  the  crime  was  perpetrated, 
she  must  be  acquitted,  notwithstanding  she  was,  also,  under 
the  influence  of  liquor.  And,  in  support  of  this  position,  he 
quoted  from  Curtis'  Reports,  the  case  of  the  United  States  v. 
MoCane,  and  also  referred  to  the  trial  of  Murphy  before 
Judge  Roosevelt,  and  read  from  Dean,  page  548. 

If,  however,  at  the  time  of  the  commission  of  the  crime,  she 
was  so  far  under  the  influence  of  liquor  as  to  be  suffering  un- 
der delirium  tremens,  then  she  is  as  excusable  as  if  it  was  any 
other  description  of  insanity.  But  it  will  not  be  contended 
that  the  deed  was  perpetrated  under  the  influence  of  any  such 
disease.  The  fact  that  her  mind  was  deranged  a  long  time 
after,  at  once  stamps  any  such  assumption  as  entirely  falla- 
cious. 

He  commented  lengthily  upon  the  evidence  of  young  Knick- 
erbocker and  the  Dillon  girl,  and  expressed  the  confidence  he 
entertained  that  the  jury  would  not  demand  the  shedding  of 
his  client's  blood  on  such  evidence  as  had  been  laid  before 
them.* 

*Afl  Mr.  Tovmsend  sat  down,  the  prisoner  bent  forward  and 
whispered:  ^'A  very  able  speech,  Mr.  Townsend,  bat  you  might 
have  said  all  that  was  necessary  in  fifteen  minutes.  The  idea  of 
zny  insanity  is  absurd/' 


B76  XL    AMERICAN  STATE  TRIALS. 


MB.  VAN  SANTVOOSD  FOB  THE  PEOPLE. 

Mr.  Tan  Santvoord  began  by  adverting  to  the  imx>ortanee 
of  the  case — ^the  intense  interest  it  had  aroused — the  f  aet  that 
the  prisoner  was  a  female,  and  the  awful  responsibility  de- 
volving on  a  jury  who  were  called  to  decide  the  question  of 
life  or  death.  In  entering  upon  the  painful  duty  he  was 
called  upon  to  perf orm,  he  felt  most  forcibly  how  vain  it  was 
in  a  case  like  this,  where  sfympathy  for  the  accused  was  likely 
to  be  shared  by  the  judge  on  the  bench,  by  the  people,  and  by 
the  jury,  to  expect  that  full  justice  to  be  done  which  is  due  to 
violated  law.  He  comprehended  how  singularly  the  circum- 
stances in  this  case  were  calculated  to  excite  these  sympathies ; 
nevertheless,  the  impartial  administration  of  public  justice 
must  be  sustained,  or  there  would  be  no  security  for  life  or 
property. 

The  defense  has  alluded  to  the  case  of  William  Freeman, 
the  murderer  of  the  Van  Nest  family,  near  Auburn.  That 
case  was  not  parallel  to  this.  Freeman  was  tried,  convicted, 
and  sentenced  to  be  executed. 

Mr.  Pierson.  Freeman  was  first  tried  by  an  inquest  of  Innaey; 
the  jury  decided  that  he  was  not  of  sound  mind,  but  of  mind  sof- 

fieient  to  be  placed  upon  his  defense;  that  he  was  then  tried  and 
convicted;  but,  on  a  second  trial  granted  by  the  Supreme  Conrt,  he 
was  aeqnitted. 

Mr.  Van  Santvoord  denied  the  statement  of  the  prisoner^i 
counsel,  that  Freeman  was  ever  acquitted  by  a  jury.  A  new 
trial  was  granted,  it  was  true,  but  before  being  placed  a  sec- 
ond time  upon  his  defense,  he  died  in  the  county  jail  at  Au- 
burn. It  was  unfortunate,  he  considered,  that  the  gentleman 
had  referred  to  that  celebrated  precedent,  because  the  fact 
was,  that  both  the  jury  who  sat  upon  the  inquest  of  lunacy, 
and  the  jury  who  passed  upon  the  offense  alleged  in  the  in- 
dictment, rejected  the  plea  of  insanity,  notwithstanding  the 
evidence  in  proof  of  it  was  a  thousand  fold  stronger  than  any 
which  he  has  introduced  here  to  substantiate  the  idea  of 
monomania  in  the  prisoner  at  the  bar. 
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He  then  alluded  to  the  case  of  Mat.  Ward,  and  of  Bichard 
P.  Robinson,  the  murderer  of  Helen  Jewett,  and  remarked 
that  the  jurors  in  both  eases  had  been  branded  throughout  the 
country,  and,  he  believed,  justly,  as  setting  themselves  above 
evidence,  and  as  not  having  discharged  their  duty  as  minis- 
ters of  the  law.  It  was  a  little  singular,  he  thought,  that  the 
defense  should  have  thus  linked  the  names  of  Bichard  P.  and 
Henrietta  Bobinson. 

He  had,  of  course,  supposed  that  insanity  was  to  be  the 
only  ground  of  defense.  The  facts  proved  were  so  positive 
and  conclusive  that  he  had  not  for  a  moment  imagined  any 
other  would  or  could  be  attempted.  In  that  conclusion,  how- 
ever, he  found  himself  mistaken.  Even  the  commission  of  the 
crime,  as  chained  in  the  indictment,  is  denied,  and  a  remote 
suspicion  thrown  out  that  the  act  was  conunitted  by  another. 
This  suspicion,  however,  was  founded,  as  the  jury  were 
aware,  not  on  any  evidence  in  the  case,  but  was  merely  a 
chimerical  and  insane  inference  of  the  counsd. 

The  irresistible  evidence  was,  he  said,  that  Timothy  Lana- 
gan  and  Catherine  Lubee  were  murdered  by  Henrietta  Bob- 
inson at  the  time  and  in  the  manner  set  forth  in  the  indict- 
ment. But  the  counsel  who  preceded  me  has  endeavored  to 
show  the  absence  of  any  motive ;  and,  having  established  that 
fact  to  his  own  satisfaction,  deduces  the  inference  that  she  is 
innocent.  Admitting,  for  the  sake  of  argument,  the  logical 
correctness  of  his  inference,  the  difficulty  in  the  gentleman's 
way  is  this:  the  fact  from  which  he  draws  it  has  not  been 
proved ;  his  premises  are  assumed  and  false.  Now,  the  truth 
was,  the  evidence  had  disclosed  a  motive  for  the  commission 
of  the  crime. 

In  support  of  this  proposition,  he  referred  to  the  dance  at 
Lanagan's,  her  quarrel  there,  and  forcible  expulsion  from  the 
grocery,  her  violent  i^esentment  of  it  as  exhibited  in  her  abuse 
of  Mrs.  Lanagan  afterward,  and  contended  that  this  treat- 
ment was  sufficient  and  likely  to  arouse  in  the  bosom  of  such 
a  woman  the  desire  of  vengeance.  Again,  she  was  denied  the 
loan  of  two  dollars,  and  it  is  easy  to  imagine  her  indignation 
on  being  refused  so  insignificant  a  favor,  especially  when  she 
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had  been  ''so  good  a  customer,"  as  she  seemed  to  regard  her- 
self. The  idea  of  money  was  in  her  mind  immediately  after 
the  commission  of  the  offense.  You  remember,  when  she  came 
into  Ostrom's  drug  store,  under  great  excitement,  half  an 
hour  previous  to  her  arrest,  she  stated  that  she  had  been 
charged  with  poisoning  two  persons,  because  she  would  not 
lend  them  a  hundred  dollars.  If  she  had  said  she  poisoned 
them  because  they  refused  to  lend  her  two  dollars,  would  it 
not  have  been  more  correct  t  She  seems  to  have  been  remark- 
ably susceptible  to  insult,  and  would  be  very  likely  to  regard 
the  refusal  of  the  loan  in  that  light.  This  woman  is  of  a 
reckless  and  depraved  nature,  of  violent  temi)er,  and  quar- 
relsome disposition,  and  it  is  unnecessary  to  show  a  further 
motive  that  actuated  her  in  the  perpetration  of  the  crime, 
than  what  has  been  developed  by  the  testimony. 

But  I  differ  from  the  opposing  counsel  in  the  position  he 
has  taken,  that  a  conviction  for  murder  cannot  be  had,  with- 
out proving  a  motive  for  its  commission.  On  the  trial  of  the 
negro  Freeman  nothing  of  the  kind  was  proven.  The  same 
was  true  in  the  case  of  Green;  in  fact,  there  never  was  an 
adequate  motive  for  murder  in  any  case.  After  Green's  con- 
viction he  confessed  that  the  motive  was  to  marry  a  woman 
of  less  charms  but  more  property  than  his  murdered  wife  pos- 
sessed. In  fiendish  cases  of  this  character,  it  is  hardly  neces- 
sary to  look  for  a  motive  beyond  that  evidenced  by  the  com- 
mission of  the  crime.  There  was  not  one  case  in  a  hundred 
where  convictions  for  murder  have  resulted  in  which  the  tes- 
timony approached  the  fullness  of  that  adduced  against  the 
prisoner.  We  have  shown,  in  the  first  place,  that  she  pur- 
chased the  arsenic ;  that  a  part  of  it  was  found  concealed  un- 
der the  carpet ;  that  the  contents  of  the  stomachs  of  the  vic- 
tims were  analyzed  and  the  presence  of  the  same  poison  was 
there  found.  There  is  such  a  thing  as  moral  certainty,  as 
well  as  mathematical  calculation.  It  seems,  indeed,  unneces- 
sary to  discuss  this  branch  of  the  case  any  farther.  The  blood 
of  the  murdered  victims  is  on  the  hand  of  the  prisoner;  and, 
like  the  conscience-smitten  Lady  Macbeth,  she  may  exclaim — 
**Out,  damned  spot,*'  in  vain.    The  "smell  of  the  blood"  is 
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there  still;  ''all  the  i)erfum€8  of  Arabia  cannot  sweeten"  it; 
it  never  can  be  washed  out. 

There  is  an  impenetrable  mystery,  he  said,  surrounding  the 
history  and  character  of  this  woman.  If  the  defense  had 
seriously  intended  to  sustain  their  plea  of  insanity,  they 
should  have  dispelled  this  mystery,  and  given  the  court  and 
jury  some  clue  to  her  antecedents.  They  have  not  intimated 
she  belonged  to  a  familyin  which  the  misfortune  of  insanity 
was  hereditary;  nor  have  they  given  in  evidence  any  cause) 
that  would  be  likely  to  produce  it.  Her  past  career,  her  char- 
acter, her  face,  have  been  assidiously  concealed  from  obser- 
vation. In  no  sense  has  the  veil  been  raised.  Those  who  have 
caught  a  glimpse  of  her  countenance  have  alleged  that  it  ex- 
hibits evidence  of  beauty.  But,  relying  on  the  testimony  of 
Mrs.  Lanagan,  and  the  girl,  Dillon,  I  feel  justified  in  ventur- 
ing the  conjecture  that  if  that  countenance  was  examined 
closely,  there  would  also  be  found  lurking  there,  the  features 
of  violence,  profanity  and  murder. 

Mr.  Tan  Sanivoord  cited  Ray's  Medical  Jurisprudence, 
page  135,  to  show  that  insanity  was  not  indicated  so  much  by 
a  change  of  feeling  as  a  change  of  previous  character.  The 
natural  character  of  the  prisoner  should  have  been  shown, 
and  she  should  have  been  judged  sane  unless  there  has  been 
a  departure  from  her  usual  manifestations.  It  was  essential 
on  the  part  of  the  defense,  to  show  what  her  habits  were,  and 
that  when  the  crime  was  committed  she  exhibited  opposite  and 
unnatural  manifestations. 

A  man  may  suppose  his  leg  is  of  glass,  and  on  all  other 
subjects  be  of  i)erfectly  sound  mind.  There  is  one  such  case 
reported.  This  is  monomania;  but  monomania  is  no  excuse 
for  crime,  unless  it  is  proved  that  the  subject  of  it  was  labor- 
ing under  the  particular  delusion  with  which  he  may  be 
afflicted,  at  the  very  moment  of  the  commission  of  the  act. 
Almost  every  one  has  his  delusions  on  particular  subjects,  so 
that  if  you  sift  the  thing  down  to  its  very  elements,  there  is 
hardly  a  person  to  be  found  who  is  not,  to  some  degree,  in- 
sane. 

The  defense  had  introduced  two    or   three   witnesses    to 
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show  eccentricities,  without  proying  they  were  different  from 
nsaal  manifestations,  and  without  tracing  them  to  any  pecu- 
liarly existing  causes.  Senator  Verplanck  saad,  truly,  that 
it  will  not  do  to  attribute  mere  eccentricities  to  insanity,  for 
under  such  a  role,  even  Paschal  and  Newton  would  have  been 
deemed  insane. 

Dr.  Bontecou  has  sworn  that  the  prisoner  was  irrational, 
and  Dr.  Hegeman  does  not  believe  she  possesses  a  sound 
mind.  It  was  not  necessary,  he  contended,  to  prove  the 
woman  of  perfectly  sound  mind;  ''all  men  are  insane  some- 
times in  their  lives;"  but  the  question  for  the  jury  to  deter- 
mine, was — had  this  prisoner,  at  the  time  she  committed  the 
murder,  sufficient  rationality  to  distinguish  betwe^i  right 
and  wrong  T 

He  would  not  reflect  in  the  slightest  manner  upon  Dr.  Bon- 
tecou; he  acknowledged  the  propriety  of  the  compliments 
which  have  been  paid  to  him  by  Mr.  Townsend ;  nevertheless, 
his  testimony  was  but  a  bundle  of  opinions  and  conjectures, 
and  such  opinions  and  conjectures  are  not  evidence.  You 
cannot  convict  this  woman  without  evidoiiee ;  neither  can  you 
acquit  her  on  mere  opinion. 

True  knowledge  and  skill,  he  remarked,  are  proverbially 
modest.  Sir  Isaac  Newton  regarded  himself  as  a  mere  child 
on  the  sea  shore,  but  Dr.  IlegeTnan,  fresh  from  a  university, 
with  a  year's  practice,  and  a  single  insane  patient,  without 
any  knowledge  of  the  previous  life,  habits,  or  character  of 
the  prisoner,  is  relied  upon  as  the  chief  witness  to  establisli 
her  insanity. 

Mr,  Van  Sanivoord  here  read  authorities  to  show  that  a 
medical  man  of  crude  opinions  and  little  experience  is  not 
competent  to  detect  insanity — ^that  Doctors  Bontecou  and 
Hegeman,  under  this  rule,  were  not  qualified  to  decide  the 
question,  inasmuch  as  they  themselves  acknowledged  their  al- 
most entire  want  of  experience  in  cases  of  this  character.  He 
read  from  Bay's  Medical  Jurisprudence  to  the  effect  that  a 
physician  may  be  well  qualified  in  other  practice,  but  no 
judge  of  insanity.    Applying  the  rules  of  law  which  he  had 
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read,  he  inquired  what  the  opinions  of  Dr.  Bonteeou  and  Dr. 
Hegeman,  on  that  snbjecti  were  worth. 

He  read  from  a  work  on  medical  jnrispmdenoey  to  the  ef- 
fect that  it  required  the  most  careful  examination  by  one  of 
large  experience  in  such  cases,  to  detect  insanity;  and  in  this 
connection,  reviewed  at  considerable  length  the  positions  as- 
sumed by  Mr.  Townsend.  He  pointed  out  the  inconsistency 
of  the  defense.  At  one  time  they  read  authorities^  he  said, 
proving  that  monomaniac  is  recMeas  of  time  and  circum- 
stance in  the  commission  of  the  crime;  that  the  indiscrimi- 
nate slaughter  at  Lanagan's  proved  her  laboring  under  that 
form  of  disease.  Again  they  refer  you  to  her  caution  in  se- 
creting the  x)oison  under  the  carpet;  the  adroitness  she  dis- 
played in  mingling  the  arsenic  with  the  sugar;  and  these  ex- 
hibitions of  cunning  they  also  all^e  are  evidences  of  insan- 
ity. If  she  is  taciturn,  they  contend  it  indicates  a  mind  de- 
ranged— if  she  is  garrulous,  it  indicates  the  same ;  no  matter 
whether  she  laughs,  or  cries,  or  dances,  they  have  but  one  in- 
variable conclusion.  The  same  inference  is  drawn  from  every 
fact,  though  they  be  precisely  the  reverse  of  each  other. 

He  next  touched  upon  the  question  of  moral  insanity;  re- 
ferring to  the  case  of  Cline,  tried  before  Judge  Edmonds, 
wherein  the  judge  laid  down  the  novel  doctrine  that  a  i)er- 
son  insane  on  one  topic,  should  be  relieved  from  responsibil- 
ity, characterizing  it  as  moral  insanity.  This  theory  was 
from  the  French  school,  and  was  not  recognized  in  this  coun- 
try as  of  itself  sufficient  to  shield  the  murderer  from  punish- 
ment. It  was  the  first  and  only  annunciation  of  that  doc- 
trine in  an  American  court,  and  was  made  by  a  judge  who 
has  since  become  an  advocate  of  spiritualism,  and  who  wan- 
ders about  the  country  discussing  that  absurd  delusion.  The 
legal  rule  is,  "partial  insanity  is  not  a  defense  of  crime,"  and 
in  support  of  this  proposition  he  cited  the  case  of  Lord  Fer- 
ris, dso  that  of  Arnold,  tried  by  Justice  Tracy,  and  read 
from  a  charge  of  Chief  Justice  Gilson. 

The  old  rule  of  common  law  in  England  was,  that  a  man 
to  be  insane,  must  have  no  more  reason  than  a  brute.  This 
doctrine  was  somewhat  modified  by  Judge  Hale,  two  hun- 
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dred  jears  ago ;  still  at  the  tiine  of  the  committing  of  the  act, 
the  mind  must  be  so  entirely  insane  that  the  person  is  uncon- 
scious of  right  or  wrong.  Partial  insanity  does  not  excuse 
crime.  That  is  substantially  the  role  to  this  day.  Lord  Ons- 
low, he  mentioned,  was  partially  insane,  and  yet  he  was 
found  guilty,  as  he  had  sufficient  mind  to  form  designs.  Many 
other  cases  were  cited  to  establish  the  position  that  if  the 
person  is  possessed  of  knowledge  to  enable  him  to  deliberate 
upon  a  plan  with  a  view  to  commit  crime,  then  he  is  respon- 
sible for  such  crime.  Having  fortified  his  legal  proposition 
with  these  numerous  references,  he  then  entered  into  a 
lengthy  examination  of  the  testimony,  and  argued  very  skill- 
fully and  powerfully  that  Mrs.  Robinson,  when  she  mingled 
the  arsenic  with  the  sugar,  was  not  so  far  the  subject  of  men- 
tal hallucination,  but  that  she  was  able  to  distinguish  between 
right  and  wrong. 

He  then  referred  to  the  alleged  causes  of  her  insanity.  It 
is  claimed,  said  he,  that  the  woman  was  laboring  under  a  de- 
lusion arising  from  the  interruption  of  an  illigitimate  inter- 
course with .    He  was  sorry  this  gentleman's  name  had 

been  brought  into  the  case,  contrary,  as  he  understood,  to 
the  earnest  wishes  of  the  prisoner.  The  introduction  of  it  in 
no  way  strengthens  the  defense,  and  he  sincerely  regretted 
it,  because  with  him  he  had  maontained  friendly  relations. 

Now,  suppose  it  is  admitted  that  the  woman  was  suffering 
under  the  hallucination  that  this  gentleman  would  marry 
her !  Admit  she  was  running  about  the  streets  inquiring  for 
him.  The  counsel  referred  to  a  number  of  instances  and  au- 
thorities to  show  that  delirium  of  that  nature  was  no  excuse 
for  crime.  He  rediculed  the  idea  of  insanity  from  such  cause. 
She  is  represented,  he  said,  as  the  crazed  Ophelia,  but  I  tell 
you,  gentlemen,  that  this  woman  who  carries  pistols  in  her 
bosom  and  drinks  bad  brandy,  who  indulges  in  profane  and 
obscene  language,  as  she  did  in  the  presense  of  Mary  Dillon, 

would  not  be  likely  to  go  mad  through  love  for j  or  any 

man.  Up  to  the  first  of  April,  at  least,  she  must  have  been 
sane,  because  it  is  demanding  too  much  of  our  credulity  to 
suppose  that  he  would  have  lived  with  a  crasy  woman. 


I 

I 
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He  next  took  the  ground  that  the  yarious  freaks  and  eccen- 
tricities of  the  prisoner  indicated  intoxication  rather  than  in- 
sanity. She  staggered  when  Brownell  first  discovered  her 
groping  through  the  hall  of  the  court  house,  and  was  not 
sober  at  the  conclusion  of  their  interview.  She  was  in  the 
daily  habit  of  drinking  beer  and  brandy,  and  the  fact  that 
she  drank  publicly  in  the  grocery  of  Peter  Cox,  is  abundant 
evidence  that  she  used  it  to  excess.  She  asked  Anthony  Qood- 
speed  for  game  out  of  season.  Is  that  proof  of  insanity  T  If 
it  is,  then  I  am  insane,  for  I  do  not  know  the  season  of  game. 
But  she  asked  for  it  several  times  in  the  course  of  a  few  min- 
utes. That  can  be  regarded  in  no  other  light  than  the  natural 
result  of  mental  stupidity  induced  by  intoxication.  In  this 
connection  he  examined  in  detail  the  testimony  of  Mary  Dil- 
lon, contending  that  it  proved  the  woman  inebriated  rather 
than  insane. 

There  is  one  mania  with  which  the  woman  is  evidently  pos- 
sessed, and  that  is  a  mania  for  lying.  She  is  not  a  person  of 
veracity.  At  one  moment  she  cut  the  dress  herself,  the  next 
it  was  cut  by  a  dressmaker.  Sometimes  she  was  educated  in 
a  nunnery,  sometimes  at  Mrs.  Willard's  seminary.  Now, 
she  is  the  daughter  of  a  lord  and  bom  in  an  Irish  castle,  and 
presently  she  is  the  offspring  of  a  poor  Irishman,  and  a  na- 
tive of  Vermont.  At  one  time  the  origin  of  her  troubles  was 
her  marriage  with  a  poor  man,  at  another  they  are  all  attrib- 
uted to  the  unkindness  of  a  step-mother.  During  the  day 
which  Mary  Dillon  spent  with  her,  her  conversation  gener- 
ally was  rational  and  agreeable,  and  these  stories,  instead  of 
indicating  insanity,  I  regard  as  the  occasional  breaking  out 
of  her  natural  propensity  to  lie.  But  there  might  have  been 
some  truth,  he  said,  in  the  story  of  her  mother's  death.  The 
tears  she  shed  over  the  picture,  let  us  trust,  gentlemen,  were 
honest  tears.  I  do  not  believe  there  ever  was  a  nature  so  en- 
tirely depraved  but  it  still  retained  some  hallowed  recollec- 
tions— some  lingering  affection  for  home  and  kindred.  But 
then  she  laughed  and  danced,  and  for  this  reason  you  are 
told  the  prisoner  was  insane.  On  the  contrary,  how  natural, 
how  like  womanhood  it  was.    The  picture  of  her  dead  mother 
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recalled  the  scenes  of  her  childhood— the  happy  days  of  her 
innocence.  No  wonder  the  woman  wept  The  recollections  of 
the  past  bronght  with  them  nothing  bat  a  sense  of  misery. 
And  the  frantic  dancing  and  laughter,  what  were  they  bat 
the  strivings  of  a  wicked  heart  to  throw  off  the  painful  mem- 
ories that  oppressed  itt 

As  to  the  evidence  of  her  insanily  as  exhibited  subsequent 
to  the  arrest.  She  did,  indeed,  exhibit  some  remarkable  symp- 
toms of  nervous  agitation,  whether  feigned  or  real  it  was  an- 
necessaiy  to  inquire.  In  this  there  was  nothing  strange  or 
singular;  on  the  other  hand,  it  was  very  natural.  He  could 
not  conceive  it  possible  for  a  woman  of  strong  passions  and 
ardent  impulses,  like  the  prisoner,  to  apx>ear  otherwase  than 
wild  and  excited  nnder  such  circumstances.  Her  desire  not  to 
be  seen  entering  the  jail  with  the  polioe  officers,  was  com- 
mented upon  as  indicating  a  natural  and  rational  pride,  and 
a  sensible  appreciation  of  her  condition.  He  did  not  at  all 
wonder  that  she  became  somewhat  delirious  after  her  incar- 
ceration, and  attributed  it  to  sudden  abstinence  from  intoxi- 
cating drinks.  This,  together  with  the  gnawings  of  a  guilty 
conscience,  were  sufficient  to  account  for  all  the  delirious  im- 
aginations which  the  evidence  had  disclosed. 

The  question  for  the  jury  to  determine,  was  not  her  condi- 
tion subsequent  to  the  arrest,  but  whether  she  possessed  that 
knowledge  which  enabled  her  to  distinguish  between  right  and 
wrong  at  the  time  she  administered  the  fatal  x>oison  to  her  vic- 
tims. If  you,  gentlemen,  are  satisfied,  he  concluded,  that  this 
woman  was  a  responsible  and  accountable  being,  when  she 
murdered  Timothy  Lanagan  and  Catherine  Lubee,  it  is  your 
duty,  however  painful  it  may  be,  to  pronounce  her  guilty. 
Poor  and  rich,  great  and  small,  male  and  female,  are  alike 
amenable  to  the  law.  You  are  only  to  take  into  account  the 
evidence,  without  regard  to  the  sex  of  the  prisoner,  or  the 
lowly  condition  of  those  she  murdered.  They  were  poor  and 
nnpretending,  it  is  true,  but  laws  are  made  for  the  protection 
of  the  weak.  The  idea  sought  to  be  impressed  upon  your 
minds,  that  because  the  prisoner  at  the  bar  is  a  woman,  she 
cannot  therefore  be  guilty,  is  fallacious.    Ton  recollect  the 
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trials  of  Mrs.  Whipple  and  Polly  Bodine,  and  nnmerons  other 
instances  where  females  have  been  guilty  of  the  horrid  crime 
of  murder.  It  sometimes  hapx)ens,  however,  that  the  jury 
bring  in,  with  their  verdict  of  guilty,  a  recommendation  to 
mercy.  I  have  no  objections  to  your  pursuing  a  like  course 
in  this  case,  if  you  think  proper.  The  court,  likewise,  may 
possibly  join  in  a  request  to  the  governor  for  a  commutation 
of  punishment.  If  she  receives  this  favor,  which  is  probable, 
she  may  deem  herself  most  fortunate.  If  she  does  not,  then, 
like  others  similarly  circumstanced,  she  can  only  direct  her 
prayers  on  high,  and  seek  for  mercy  at  the  tribunal  of  Om- 
nipotence, 

May  27. 

MB.  PIEBSON  FOR  THE  PBISONEB. 

Jfr.  Pierson  commeneed  by  saying  that  the  cause  had  been 
so  well  discussed  by  his  associate,  Mr.  Townsend,  that  there 
was  little  left  for  him  to  say ;  the  subject  was  exhausted.  Aa 
for  himself,  the  imaginative  fervor  of  his  youth,  if,  indeed, 
he  had  ever  had  much,  had  disappeared  with  his  advancing 
years.  What  little  reputation  he  might  possess  as  a  lawyer 
had  been  obtained,  not  by  sophistical  argument  or  oratorical 
display,  but  by  an  honest  endeavor  to  present  the  claims  of 
his  clients  in  a  plain,  frank  and  truthful  manner.  He  com- 
plained of  the  injustice,  he  might  add,  the  cruelty,  of  the 
prosecution,  who,  in  their  professional  zeal,  had  evidently 
labored,  throughout  the  whole  examination,  to  secure  for 
themselves  a  triumph,  by  obtaining  the  conviction  of  the 
prisoner,  whether  right  or  wrong.  Such  a  victory  might  be 
flattering  to  professional  pride,  but  it  was  outrageous  to  seek 
it  at  the  expense  of  justice  and  the  sacrifice  of  life. 

There  were  two  grounds  upon  which  he  should  contend  for 
the  acquittal  of  the  prisoner: 

First — ^There  is  not  sufficient  evidence  to  establish  the  f  aeE 
that  she  committed  the  murder. 

(Second — If  you  find  that  she  did  commit  the  murder,  then 
I  contend  that  it  has  been  cleariy  shown  that  she  was  insane 
at  the  time,  and  is  therefore  not  responsible  for  the  act 
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In  support  of  the  first  proposition,  be  called  the  attention 
of  the  jury  to  the  fact  that  there  was  no  proof  whatever  fast- 
ening the  commission  of  the  crime  upon  the  prisoner,  except 
what  was  found  in  the  testimony  of  Mrs.  Lanagan.  It  was 
true,  she  had  previously  purchased  arsenic  at  Ostrom's  drug 
store,  but  that  was  nothing  more  than  is  done  by  hundreds  of 
others  every  day.  Because  a  x>cr8on  buys  arsenic,  and  has  it 
in  his  house,  we  must  not  infer  it  is  his  intention  to  conmiit 
murder.  Arsenic  is  an  article  used  generally,  and  for  a  great 
variety  of  commendable  and  innocent  purposes.  The  pre- 
sumption is  that  Mrs.  Bobinson  stated  the  truth  when  she 
said  she  wanted  it  to  destroy  rats,  and  this  presumption  is  en- 
hanced by  the  fact  that  the  locality  of  her  dwelling  by  the 
river  was  such  as  to  render  it  very  certain  that  she  was  much 
annoyed  by  them. 

The  mere  fact,  then,  that  she  purchased  arsenic  and  had  it 
in  her  house,  was  without  any  weight  whatever.  To  carry  the 
conviction  to  your  minds  that  she  is  guilty  of  the  crime,  it  will 
be  necessary  for  the  prosecution  to  produce  some  evidence, 
either  positive  or  circumstantial,  that  she  had  poison  in  her 
possession  at  the  time  she  entered  the  grocery  of  Lanagan. 
This,  however,  does  not  appear.  Mrs.  Lanagan  does  not  tes- 
tify to  anything  of  the  kind.  She  saw  a  white  paper  in  her 
hand,  but  whether  it  contained  anything,  and  if  so  what  it 
was,  no  one  pretends  to  be  informed. 

If  Mrs.  Lanagan  had  been  on  trial  instead  of  Mrs.  Bobin- 
son,  could  not  the  prosecution,  by  pressing  the  fact  that  she 
procured  the  sugar,  drew  the  beer,  poured  it  into  the  tumb- 
lers, and  finally  refused  to  drink  it  when  prepared,  have  made 
out  a  clearer  and  a  stronger  case  against  her  than  they  have 
against  this  prisoner?  They  could  also  have  urged  the  fact 
that  Mrs.  Bobinson's  repeated  and  unwelcome  visits  had  be- 
come annoying,  so  much  so,  indeed,  that  she  had  been  forcibly 
expelled  from  the  house,  and  frequently  ordered  to  remain 
away  from  the  premises,  as  a  motive  on  her  part  to  rid  herself 
effectually  of  her  presence,  far  more  plausible  than  any  the- 
ory they  have  advanced  in  the  course  of  this  trial. 

As  to  Mrs.  Bobinson,  there  stands  the  fact,  still  unref uted 
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by  evidence  or  argament,  that  there  was  no  motive  that  could 
have  actuated  her  in  the  perpetration  of  the  offense.  He  com- 
bated the  position  of  the  counsel  who  had  preceded  him,  that 
it  was  unnecessary  to  prove  a  motive  and  contended  that  all 
precedent  and  authority  established  the  doctrine  that  in  or- 
der to  secure  the  conviction  of  a  sane  criminal,  such  proof 
was  essential. 

Allusion  had  been  made  to  the  case  of  Green,  convicted  of 
murder  in  that  same  court  house,  a  few  years  previously. 
Green  certainly  had  a  motive.  He  had  seen  an  actress  dressed 
upon  the  stage  in  a  very  attractive  manner — conceived  a  sud- 
den passion  for  her,  and  married  her.  She  was  beautifxQ,  in- 
deed, but  he  soon  found  that  all  that  glitters  is  not  gold,  and 
that  she  was  not  such  a  wife  as  he  desired.  He  had  previously 
paid  attentions  to  another  lady,  possessed  of  property.  This 
would  aid  him  in  business,  and,  actuated  by  this  motive,  he 
murdered  his  wife  in  order  to  marry  her.  These  were  the 
real  facts  of  the  case,  with  the  addition  that  the  evidence  of 
his  having  poisoned  his  wife,  was  overwhelming. 

He  also  reviewed  the  case  of  Phelps,  who  was  tried  in  that 
court  house.  Phelps  was  acquitted,  and  acquitted,  more- 
over on  the  very  ground  upon  which  we  demand  the  acquittal 
of  the  prisoner  at  the  bar.  No  adequate  motive  was  shown — 
but  as  much  as  has  been  shown  in  this  case — and  consequently 
he  was  discharged. 

He  contended  that  it  was  incumbent  on  the  people  to  prove 
one  of  two  facts,  in  order  to  secure  conviction — either  a  mo- 
tive for  the  deed,  or  that  she  was  intoxicated  at  the  time  it 
was  committed — and  insisted  that  neither  had  been  shown. 

Mr.  Piersan  referred  to  the  case  of  People  v.  Pine  (2  Bar- 
bour 566),  wherein  five  different  stages  of  insanity  are  rec- 
ognized, and  also  to  the  decision  of  Judge  Edmonds,  which 
had  been  so  severely  criticized  by  Mr.  Van  Santvoord.  Dean, 
in  his  valuable  work  on  medical  jurisprudence,  had  characteiv 
ized  that  decision  as  ''judicious."  But  we  are  told  that 
Judge  Edmonds  is  a  spiritualist.  Great  minds,  however,  some- 
times embrace  the  humbugs  of  the  day.  Notwithstanding 
Judge  Edmonds'  peculiar  sentiments  in  regard  to  invisible 
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spirits,  his  legal  opinions  had  been  highly  respected  for  years. 
They  were  sound  opinions,  and  all  the  ingenuity  of  the  gen- 
tleman could  not  discredit  thenu  The  Lispenard  case  (26 
Wendell)  had  been  relied  upon  by  the  prosecution.  The 
court  for  the  correction  of  errors,  it  was  true,  had  reversed 
the  decision  of  the  inferior  court,  pronouncing  the  party  sane 
who  made  the  will.  It  was  weU  understood,  however,  that  the 
decision  was  lobbied  through  the  court,  and  he  declared  that 
he  never  coxQd  hear  an  allusion  to  that  case  without  emotions 
of  indignation.  It  was  there  decided  that  a  person  gross  in 
habit,  who  drank  to  excess,  who  could  neither  read  nor  write, 
and  who  was,  in  fact,  a  perfect  and  absolute  idiot,  was,  never- 
theless capable  of  making  a  will.  In  an  ejectment  suit,  how- 
ever, brought  afterward,  the  will  was  virtually  invalidated. 
So  much  for  that  case,  and  the  remark  thereon  by  Senator 
Yerplanck  «s  quoted  by  opi>osing  counseL 

He  then  read  from  Bay,  page  460,  the  case  of  Drew,  de- 
cided in  the  United  States  circuit  court,  before  Justice  Story, 
wherein  it  is  held  that  if  a  x>erson's  mind  becomes  permanently 
impaired  by  a  long  course  of  intoxication,  he  is  not  respon- 
sible. Drew  was  arrested  and  tried  for  the  murder  of  one 
Clark.  After  sudden  absence  from  drink  he  had  exhibited 
evidences  of  mania;  had  no  appetite,  and  raved  and  swora 
For  weeks  after  his  arrest,  these  exhibitions  continued.  The 
coincidence  between  that  case  and  this,  he  dwelt  upon  as  most 
striking  and  remarkable.  They  presented  the  same  evidences 
of  insanity  in  every  respect,  yet  Drew  was  acquitted.  Justice 
Story  deciding  that  if  the  insanity  was  produced  remotely  by 
the  influence  of  liquor,  it  furnished  sufficient  ground  for  re- 
leasing him  from  responsibility. 

Mr.  Pierson  then  read  some  passages  from  the  indictment, 
charging  Mrs.  Robinson  with  willfully,  maliciously,  not  hav- 
ing the  fear  of  ^God  before  her  eyes,  and  instigated  by  the 
devil,  poisoning  Timothy  Lanagan,  etc.  The  indictment,  he 
said,  was  founded  on  the  assumption  that  the  crime  was  com- 
mitted in  the  manner  alleged ;  that  it  was  the  result  of  a  will- 
ful, malicious,  premeditated  design.  The  prosecution,  there- 
fore, in  order  to  sustain  it,  were  obliged  to  show  that    she 
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plaimed  the  murder  deliberately.  There  was  no  evidence  to 
that  effect.  If  she  did  mingle  the  poison  with  the  sugar, 
would  any  unprejudiced  person  belieye  that  it  was  a  precon- 
ceived act;  that  she  comprehended  what  she  was  doing  at  the 
timet 

He  criticized  the  testimony  of  Drs.  Adams  and  Skilton,  al- 
leging that  a  great  deal  of  it  amounted  to  nothing.  Neither 
of  them  analyzed  the  contents  found  in  the  stomachs  of  the 
deceased,  and  all  authority,  as  well  as  common  sense,  de- 
manded the  test  of  an  intelligent  analysis,  before  the  expres- 
sion of  an  opinion,  as  to  the  cause  of  death,  was  deserving  a 
particle  of  credit  or  attention.  Dr.  Skilton,  forsooth,  was 
gifted  with  that  extraordinary  and  miraculous  intuitive  i>er- 
ception  that,  judging  from  i^rmptoms  only,  he  felt  he  could 
not  be  mistaken,  while  men  of  the  highest  scientific  and  med- 
ical attainments  could  only  arrive  at  a  satisfactory  conclu- 
sion after  skillful  chemical  tests. 

He  then  referred  to  the  expressions  of  Lanagan  on  his 
death  bed,  and  said  there  was  something  incomprehensible 
and  mysterious  about  them;  something  that  seemed  to  indi- 
cate that  he  was  aware  of  the  agency  of  another  and  an  un- 
known i>erson  in  the  accomplishment  of  the  murder.  You  re- 
member, gentlemen,  how  he  exclaimed,  ''The  villain  has  killed 
me!''  Who  ever  heard  such  an  epithet  applied  to  a  woman t 
If  he  sux>x>06ed  Mrs.  Robinson  had  done  it  woxQd  he  not  have 
said,  "The  woman  has  killed  met"  Writhing  in  the  bitter 
agonies  of  death  he  was  unable  to  explain  the  enigmatical  ex- 
pression. The  lips  of  the  murdered  man  are  stamped  with 
the  seal  of  eternal  silence,  and  who  shall  say  that  the  true 
secret  of  this  whole  affair  is  not  buried  with  him  in  the  grave ! 

But  there  was  another  point,  utterly  irreconcilable  with 
the  idea  of  sanity,  provided  it  was  found  that  she  committed 
the  act.  What  would  a  criminal  be  likely  to  do,  he  inquired, 
after  the  commission  of  such  a  crime  t  All  precedent,  all 
criminal  history  teaches  us,  that  she  would  have  fled — have 
hastened  from  the  dreadful  scene,  and  sought  to  have  con- 
cealed herself  from  the  eyes  of  men.  On  the  contrary,  she  re- 
turned to  Lanagan 's  within  two  hours  after  the  beer  was 
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drank,  perfectly  indifferent  and  evidently  unconscious  of  hav- 
ing committed  wrong.  This  conduct  can  only  be  accounted 
for  upon  the  hypothesis  that  she  was  insane  or  innocent.  ''The 
wicked  flee  when  no  man  pursueth,  but  the  righteous  are  as 
bold  as  a  lion.'' 

In  further  exposition  of  his  views  upon  the  question  of  in- 
sanity,  he  read  from  Guy,  page  343,  applying  to  the  authorily 
quoted  the  testimony  of  the  druggist  Ostrom  and  the  police^ 
man  Bums.  He  also  expressed  his  surprise  that  the  prosecu- 
tion had  not  called  a  single  person  to  rebut  the  evidence  of 
insanity ;  had  not  even  examined  Dr.  Adams  upon  the  point, 
who  was  physician  to  the  jail  six  months  after  her  arrest,  and 
who  could  have  established  her  sanity  if  such  was  the  fact. 
No  such  evidence  was  offered  for  the  simple  reason  that  there 
was  none  to  offer,  but  on  the  contrary,  the  eloquent  counsel 
who  had  preceded  him,  was  driven  to  admit  that  her  conduct 
in  jail  was  truly  unaccountable.  For  weeks  she  was  irrational 
and  raving.  Dr.  Hegeman  tells  you  that  even  now,  though 
much  improved,  he  does  not  regard  her  of  sound  mind.  Dur- 
ing this  time  she  was  deprived  of  stimulating  drinks,  and,  of 
course,  could  not  be  under  their  influence.  How,  then,  is  this 
unaccountable  conduct  to  be  explained,  unless  we  attribute 
it  to  the  true  cause;  which,  I  am  confident,  you  will  concur 
with  me  in  the  conclusion,  was  neither  more  nor  less  than  the 
eccentric  actions  and  distempered  fancies  of  a  maniac. 

Mr.  Pierson  then  entered  upon  a  general  description  of  her 
conduct,  pointing  out  numerous  evidences  of  a  deranged  in- 
tellect, such  as  the  story  of  her  husband  being  injured  by  the 
cars — ^the  fact  that  she  denounced  the  attempt  to  prove  her 
insane — ^her  demeanor  at  Center  Market — ^the  strange  idea 
that  her  house  was  surrounded  by  a  mob — the  carrying  of  pis- 
tols to  defend  herself  against  attack — ^the  crazy  fancy  of  the 
wonderful  cork,  and  the  still  more  crazy  fancy  of  the  caul- 
dron of  boiling  water — all  these,  and  other  facts  of  similar 
character,  were  discussed  at  length,  and  eloquently. 

And  now  my  lips  are  about  to  close.  I  shall  be  followed  by 
a  gentleman  distinguished  for  his  ability  as  a  lawyer,  and  who 
is  skillful  and  ingenious  in  argument.    He  feels  that  his  repu- 
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tation  is  at  stake  and  will  spare  no  effort  to  wring  from  you 
the  verdict  of  conviction.  But,  relying  upon  the  strength  and 
justice  of  our  defense,  and  feeling  that  ''truth  is  mighty  and 
must  prevail, '  *  I  submit,  with  all  confidence,  into  your  hands, 
gentlemen,  the  life  of  this  truly  to  be  pitied  and  most  unfor- 
tunate lunatic. 

Mr.  Totonsend  directed  the  attention  of  the  court  to  an  article  in 
the  Troy  Daily  Whig,  alleging  that  the  defense  had  changed  its 
tactics  at  the  time  Mr.  Browndl  was  called,  which  had  resulted  in 
bringing  out  prominently  the  name  of  a  person  as  having  had  re- 
lations with  the  prisoner  prior  to  the  conmiission  of  the  crime.  He 
said  there  had  been  no  change  of  tactics.  On  the  contrary,  the 
counsel  for  the  prisoner  would  have  been  recreant  to  duty,  had  they 
failed  to  have  elicited  this  testimony,  which  they  considered  of 
great  importance  to  their  client.  It  had  been  suggested  that  this 
evidence  had  been  called  for  at  the  request  of  the  prisoner.  He 
begged  leave  to  say  that  the  prisoner,  on  the  contrary,  had  insisted 
that  the  testimony  should  be  suppressed;  but  in  view  of  its  impor- 
tance, her  coui28el  had  felt  called  upon  to  put  it  into  the  case, 

MB.  HOGEBOOM  FOR  THE  PEOPLE. 

Mr.  Hogeboom  said  that  he  should  endeavor  to  confine  his 
attention  to  the  case.  He  should  not  attempt  to  enlist  their 
sympathies,  or  excite  their  indignation.  He  should  ask  them 
to  convict  the  prisoner,  but  he  should  do  so,  because  he  be- 
lieved that  the  evidence  imperatively  demanded  it  et  their 
hands. 

Mrs.  Robinson  stands  indicted  for  the  murder  of  Timothy 
Lanagan,  on  the  25th  of  May  last.  It  will  be  your  business 
to  inquire,  first,  whether  death  took  place  as  alleged  in  the 
indictment ;  second,  whether  it  was  from  the  effect  of  poison ; 
third,  who  administered  that  poison,  and,  fourth,  whether  the 
party  who  administered  it  is  responsible  for  the  crime. 

The  investigation  we  have  made  has  rendered  it  certain 
that  the  death  was  produced  by  arsenic.  That  point  is  not 
litigated.  Two  persons,  Timothy  Lanagan  and  Catherine  Lu- 
bee,  on  the  fatal  25th  of  May,  1853,  were  poisoned,  sickened 
and  died. 

"Who  administered  that  poison  t  Neither  of  the  two  per- 
sons who  died  at  that  time  committed  suicide.    That  is  not 
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pretended.  Who,  then,  caused  their  deaths  t  It  is  your  duty 
to  ascertain,  in  order  that  the  offender  may  be  punished,  for 
the  life  of  every  citizen,  however  hnmble  his  position,  is  en- 
titled to  the  protection  of  law ;  and  you  cannot  hesitate  under 
your  oaths,  if  the  evidence  requires  it,  to  consign  this  pris- 
oner— ^this  woman — to  an  ignominious  death,  to  satisfy  the 
law.  Did  Mrs.  Lanagan  administer  the  i>oisont  The  counsel 
for  the  defense  have  endeavored  to  impress  it  upon  your 
minds  that  she  did.  Is  there  a  shadow  of  evidence  to  show  it  t 
Is  there  the  least  surmise  that  domestic  discord  had  been  sown 
in  the  family?  that  there  was  any  jealousy  existing T  that  Mrs. 
Lanagan  entertained  the  slightest  suspicion  of  an  illicit  in- 
tercourse between  her  husband  and  the  girlT  that  there  was 
any  undue  intimacy  between  him  and  Mrs.  Robinson  T  Not  a 
particle  of  proof  to  show  it — ^nothing  whatever,  directly  or 
remotely,  to  justify  the  idea. 

We  must  look  elsewhere  if  we  would  trace  to  its  true  source 
the  origin  of  the  poisoning.  The  evidence  x>oints  to  the  pris- 
oner at  the  bar.  Tou  are  required  to  have  reasonable  evi- 
dence. Such  evidence  you  have  had.  Either  sane  or  insane, 
there  sits  the  woman  who  committed  the  murder. 

I  repeat,  the  evidence  points  directly  to  this  prisoner  as  the 
individual  who  administered  the  poison.  Early  on  the  morn- 
ing of  the  25th,  she  took  the  initiatory  step,  by  purchasing  a 
quantity  of  beer,  in  order  that  its  intoxicating  qualities 
might  brace  her  mind  to  the  commission  of  the  dreadful  act. 
During  the  day  she  was  laboring  under  its  influence;  for 
who  pretends  that  the  quart  of  beer,  which  she  purchased, 
was  drank  by  any  other  person  than  herself;  and  who  denies 
that  a  quart  of  beer  is  sufficient  to  intoxicate?  She  goes 
home,  but  returns  directly,  for  the  purpose  of  borrowing 
money  and  is  refused.  Again  she  returns  at  eleven  o'clock, 
in  a  reckless,  half  intoxicated  state;  stalks  into  the  back  room, 
into  a  drinking  place,  and  imbibes,  perhaps,  again.  The  ' 'fas- 
cinating lady" — ^the  only  female  there,  among  a  lot  of  loun- 
gers— ^is  soon  indulging  in  rough  and  boisterous  conversation. 
The  proprietors  interfere,  and  she  is  ordered  home.  Do  you 
imagine,  gentlemen,  that  this  vile^tempered  woman,  who  had 
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drank  a  quart  of  beer  before  ekven  o'clock — who  had  been 
refused  a  paltry  loan— who  was  ready  to  quarrd  with  the 
men  in  the  back  room — who  was  ordered  away  from  the 
premises— did  not  brood  over  these  affronts — these  "insults  f 
Two  hours  afterward,  before  her  anger  had  time  to  cool,  she 
returns  once  more,  and  then  occurs  Hke  fatal  scene.  We  have 
one  credible  witness  of  the  facts.  All  the  others  present  at 
the  time  are  dead.  That  witness  describes  to  you  the  par- 
ticulars of  the  occurrence,  in  a  plain,  simple,  and  unequivo- 
cating  manner.  IMirs.  Bobinson  enters  the  back  room,  with  a 
white  paper  in  her  hand — seats  herself  at  the  dinner  table, 
and  insists  that  Mrs.  Lanagan  and  Miss  Lubee  shall  drink 
beer  with  her.  She  declines  drinking  herself,  and  conse- 
quently but  two«tumblers  are  filled ;  she  calk  for  sugar ;  it  is 
handed  her  in  a  saucer;  she  walks  to  and  fro  with  it,  during 
which  time,  of  course,  her  back  is  turned  to  the  girl;  and 
then  she  mixes  it  with  the  beer.  A  slight  foam  is  discovered 
on  the  surface;  Mrs.  Lanagan  is  about  removing  it;  she  is 
stopped  by  the  prisoner,  who  gives  utterance  to  the  signifi- 
cant expression  tibat  "that  is  the  best  of  it."  The  unsuspect- 
ing victims  partake  of  it — ^the  fatal  poison  is  imbibed,  and 
without  another  word,  the  murderess  retires;  her  object  is 
accomplished. 

But  it  is  asked,  what  i>ossible  object  could  Mrs.  Bobinson 
have  in  i>oisoning  Miss  Lubee  t  You  will  bear  in  mind  that 
the  sugar  was  all  brought  in  on  one  dish.  It  was  not  in 
separate  parcels,  and  it  was  necessary  that  the  poison  should 
be  mingled  with  the  entire  quantity  of  sugar  before  it  could 
be  safely  conveyed  to  the  beer.  If  she  had  only  poured  it 
into  one  tumbler,  the  act  would  have  excited  suspicion  at 
once,  and  no  doubt  frustrated  her  design.  Whether  there 
was  or  was  not,  therefore,  any  animosity  existing  between 
the  prisoner  and  the  girl,  it  became  necessary,  under  the  cir- 
cumstances, in  order  to  carry  out  the  main  purpose,  to  com- 
municate the  poison  to  both  glasses:  It  was  done  also,  be- 
yond question,  to  destroy  the  evidence  of  guilt,  to  close  for- 
ever the  mouths  of  witnesses  who,  if  living,  might  testify 
against  her.     Unexpectedly,  Mrs.  Lanagan  left  the  room; 
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and  in  the  emergency  of  this  unforeseen  frustration  of  a  por- 
tion of  her  plan,  it  became  necessary  to  her  secorily  to  silence 
the  girl  who  had  been  throughout  an  observer  of  the  scene. 
She  called  to  Mrs.  Lanagan,  but  she  did  not  go  back  into  the 
room.  Undoubtedly  it  was  the  intention  of  tJbie  murderess  to 
destroy  every  member  of  the  family,  and  for  the  life  she  is 
now  enjoying,  Mrs.  Lanagan  is  indebted  to  a  fortunate  acci- 
dent, and  not  to  the  mercy  of  the  veiled  prisoner  at  the  bar. 

As  to  who  was  the  real  author  of  the  crime,  there  can  be 
no  serious  question.  Mrs.  Lanagan  proves  there  was  no  ar- 
senic in  her  house.  On  the  other  hand,  Mrs.  Robinson  had 
the  means — was  in  possession  of  the  x>oison,  and  was,  there- 
fore, prepared  to  perpetrate  the  deed.  Mrs.  Lanagan  did  not 
drink,  because  she  was  called  away.  Mrs.  Robinson  was  not 
called  away,  and  still  she  did  not  drink.  Soon  after,  she  was 
ready  to  drink  at  the  counter;  why  did  she  refrain  on  this 
occasion? 

Now  let  us  look  at  the  question  of  motive.  If  I  step  into 
that  jury  box,  and,  in  the  presence  of  the  thousands  here  as- 
sembled, plunge  a  dagger  into  the  heart  of  any  one  of  you, 
we  are  gravely  told  that  the  people  must  prove  a  motive  in 
order  to  convict  me  of  the  crime !  A  motive,  no  doubt,  must 
exist,  but  we  are  not  required  to  prove  it.  It  is  sufficient  for 
us  to  show  the  commisrion  of  the  act.  If  you  are  assaulted 
by  a  neighbor,  without  any  provocation  of  which  you  are 
aware,  can  it  be  held  necessary  for  you  to  prove  a  motive,  in 
order  to  obtain  redress.  No,  gentlemen,  the  rule  applicable 
to  murder  or  any  other  crime  is,  that  the  motive  is  inferred 
from  the  act  Nevertheless,  it  is  very  proi)er  to  go  into  an  in- 
quiry for  motives,  but  this  is  generally  done  to  fix  the  crime 
in  those  cases  which  are  involved  in  doubt.  Where  the  deed 
is  perpetrated  at  noonday,  the  act  itself  furnishes  sufficient 
evidence  of  the  existence  of  a  motive. 

There  would  be  no  safely,  he  contended,  but  in  the  main- 
tenance of  this  rule.  It  would  be  impossible  to  secure  the 
punishment  of  crime,  in  nine  cases  out  of  ten,  under  a  differ- 
ent prineiple.  How  can  I  tell  what  is  passing  through  your 
thoughts?    Human  intellect  is  inadequate  to  penetrate  the 
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heart  of  the  criminal^  and  comprehend  the  secret  motiyes  that 
actuate  him,  and  the  law  does  not  require  it.  What  do  we 
know  of  the  character  of  the  prisoner,  but  from  her  actions, 
as  deyeloped  by  the  evidence  in  this  case.  We  only  know 
that  her  conduct  and  habits  were  gross  and  irregular  and 
foreign  to  the  delicacy  that  should  characterize  her  sex.  What 
may  not  a  woman  of  such  character  do  t 

But  I  think  the  relations  existing  between  her  and  the 
Lanagans,  furnish  us  with  a  sufficient  motive.  There  had 
been  difficulty  between  them.  There  was  the  difficulty  at 
the  dance.  You  remember  she  drew  her  pistol  and  threatened 
to  blow  out  the  brains  of  Smith.  She  was  persuaded  to  go  home, 
but  immediately  returned,  still  raging  and  unappeased.  All 
this  evidence  shows  the  stuff  she  is  made  of — ^that  she  is  a 
being  of  uncontrollable  passions  and  imperious  temper — a 
person  of  desperate  and  depraved  character.  If  she  was 
ever  otherwise,  she  has  fallen.  Her  quick  resentment  of 
fancied  or  real  insult — her  whole  bearing  toward  those  with 
whom,  in  her  low  condition,  she  was  compelled  to  associate, 
exhibits  a  haughty  spirit  of  contempt.  Doubtless,  as  she 
mingled  with  the  uncongenial  company  at  the  Irish  dance, 
the  recollections  and  associations  of  a  more  refined  life 
crowded  upon  her  mind,  and  left  something  of  the  spirit  of 
high-bom  woman  lingering  about  her  still.  The  next  morn- 
ing she  called  again,  and  demanded  of  Mrs.  Lanagan,  why 
she  had  suffered  her  to  be  insulted  in  her  house  the  night  be- 
fore. A  quarrel  ensued ;  she  is  told  her  custom  is  not  wanted, 
and  is  ordered  off  by  Lanagan.  Would  not  a  passionate,  re- 
sentful woman  like  her  be  apt  to  brood  bitterly  over  such  an 
affront  t 

The  matter  of  borrowing  money  may,  likewise,  have  had 
something  to  do  with  the  murder.  We  know  not  motives, 
but  we  can  infer  this  from  acts.  She  had  borrowed  money 
frequently  at  Lanagan 's.  The  last  time  she  applied  she  was 
refused.  That  refusal,  in  all  probability,  was  smarting  in 
her  bosom.  "What,"  it  is  likely  she  may  have  thought,  "am 
I  to  be  denied  the  loan  of  the  paltry  sum  of  two  dollars  by 
these  Irish  people t    I  will  have  revenge." 
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Again,  at  eleven  o'clock,  she  is  -with  the  men  in  the  back 
rooDL  The  proprietors  remind  her  that  her  behavior  is  in- 
delicate. That  was  a  i^roof  which  we  may  be  very  certain 
ranUed  in  the  bosom  of  the  proud  and  fleiy  wcxnan.  All 
these  things — the  burning  sense  of  her  condition — ^the  appre- 
hension of  desertion — the  contempt  for  her  associates — ^the 
supposed  insults  she  had  received,  it  can  readily  be  con- 
ceived, contributed  the  motive  of  the  crime. 

The  facts,  then,  gentlemen,  are  these:  the  prisoner  is 
guilty  of  the  murder,  and  the  motives  that  actuated  it  are 
apparent  Life  has  been  taken — law  has  been  trampled  under 
foot — and  unless  you  find  the  woman  is  insane  and  irrespon- 
sible, the  violated  statutes  of  the  land  demand  that  she  shall 
suffer  death. 

I  shaU  now  examine  the  testimony  and  the  authorities  re- 
lative to  insanity.  If  you  can  bring  your  minds  to  the  be- 
lief, that  in  consequence  of  a  deranged  intellect,  she 
was  incapable  of  distinguishing  between  right  and  wrong, 
when  she  committed  the  murder,  then  acquit  her — say  she  is 
innocent— say  tsihe  is  guiltless.  But  if  you  believe  the  testi- 
mony as  regards  her  insanity  is  weak  and  triflings— that  it  is 
only  a  shallow  conceit  to  deceive  you  into  a  verdict  of  ac- 
quittal— ^is  but  a  part  of  the  mystery  in  which  this  case  is  at- 
tempted to  be  veiled — ^then  I  call  on  you,  as  the  representa- 
tives of  the  people,  to  stand  firmly  by  the  law,  and  to  render 
a  fearless  and  righteous  judgment. 

As  to  her  insanity  I  would  endeavor  to  ascertain  the  true 
mental  condition  of  the  person  both  before  and  after  the 
murder,  though  we  contend  that  her  condition  after,  was 
of  no  importance,  farther  than  it  might  throw  light  on  her 
state  of  mind  prior  to,  and  at  the  time  of,  the  commission  of 
the  offense.  After  her  arrest — after  being  charged  with,  and 
imprisoned  for  the  crime — ^there  was,  of  course,  a  motive  for 
feigning  insanity.  She  knew  it  was  her  only  avenue  of  es- 
cape. It  was  an  all-important  object  to  be  gained — ^the  prize 
was  her  life — and  therefore,  it  behooved  her  *'to  act  well  her 
part."  Now,  the  idea  had  been  advanced,  that  insanity 
could  not  be  feigned.    A  brief  reference  to  a  few  authorities 
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would  be  sufficient  to  explode  that  notion.  In  Qny,  page 
242,  it  was  maintained,  in  substanoe,  that  it  is  only  familiarity 
with  real  insanity,  by  which  the  feigned  can  be  detected; 
page  344,  that  in  feigned  monomania,  the  imposter  is  apt  to 
overact  his  part,  especially  on  the  approach  of  visitors  and 
physicians;  page  348,  it  was  held  that  it  requires  knowledge 
of  previous  character  and  habits  to  distinguish  the  real  from 
the  feigned.  These  authorities  prove  that  the  question  of 
feigned  insanity  was  more  difficult  to  solve  than  the  pris- 
oner's counsel  had  seemed  to  suppose.  Before  the  manifesta- 
tion of  monomania  at  the  jail,  numerous  persons  had  called 
on  her.  I  would  not  say  that  an  honorable  man  would  advise 
her  to  such  a  course,  but  it  would  require  only  a  very  remote 
suggestion  to  impress  on  her  artful  mind,  that  it  was  neces- 
sary for  her  escape  to  manifest  these  i^ymptoms  of  insanity. 

Again,  the  prisoner  being  a  high-strung  woman,  it  was 
natural  that  she  should  betray  emotion  and  nervous  agita- 
tion under  the  pressure  of  the  terrible  charge  of  murder. 
That  she  was  also  addicted  to  the  use  of  liquor  there  was  no 
doubt.  Of  this,  there  was  abundant  evidence.  Ostrom, 
Brownell,  Mrs.  Lanagan,  Peter  Cox  and  Mary  Dillon,  show 
in  their  testimony  that  she  was  in  the  habit  of  using  ardent 
spirits  immoderately — ^intemperately.  What  would  be  the 
effect  of  sudden  abstinence?  Just  such  symptoms  as  she 
manifested  in  jail.  In  this  manner,  therefore,  we  may  rea- 
sonably account  for  her  singular  conduct. 

The  prisoner  is  now  before  you,  a  sane  and  responsible 
woman.  What  cause  has  supervened  to  effect  her  cure,  to  re- 
store her  to  reason.  She  is  in  the  most  trying  position  in 
which  it  is  possible  for  a  woman  to  be  placed,  and  yet  it  is 
not  denied  that  she  is  now  sane.  During  the  time  it  is  al- 
leged she  was  insane,  the  defense  failed  to  bring  on  her  trial. 
Whyf  Because,  then  it  would  have  been  necessary  to  have 
gone  into  a  preliminary  examination,  and  if  proved  insane, 
she  would  have  been  sent  to  a  lunatic  aisylum.  That,  she 
wished  to  avoid,  as  well  as  the  contingency  of  a  failure,  in 
which  case  she  would  have  been  declared  responsible  for  the 
crime  charged  against  her. 
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The  opinions  of  Dr.  Bontecoa  were  mere  opinions.  It  is 
not  fit  that  they  should  be  taken  on  trnst  Opinions  are 
cheai>— very  eheai>— they  cost  nothing.  Facts  only  are  val- 
uable and  reliable — ^facts  founded  on  the  truth.  Dr.  Bon- 
tecou,  indeed,  does  not  profess  to  have  much  knowledge  on 
the  subject;  has  had  no  education  with  reference  to  it — has 
read  no  standard  works  that  treated  of  it.  You,  of  course^ 
remarked,  the  doctor  refused  to  employ  any  other  word  than 
that  the  prisoner  was  ''irrationaL"  He  declined  using  that 
suggestive  term,  insane.  It  is  quite  true,  her  conduct  might 
not  have  been  rational ;  the  act  of  murder,  in  every  aspect,  is 
irrational.  The  woman's  recklessness  was  irrationaL  But  in- 
sanity is  another  thing.  The  doctor  did  not  say  she  was  so 
insane  as  to  relieve  her  from  responsibility.  He  only  dis- 
jcovered  some  peculiarities  that  looked  irrational;  for  in- 
stance, on  the  occasion  of  his  second  visit,  the  prisoner  had 
on  a  loose  habit — a  loose  dress — (I  wish  it  were  her  only 
loose  habit).  You  will  recollect  that  when  I  asked  him  why 
he  visited  a  crazy  woman  two  or  three  times  a  week,  his  an- 
swer was  not  responsive.  But,  because  Mrs.  Robinson's  an- 
swers to  his  questions  were  not  responsive,  he  pronounced 
her  irrational.  According  to  the  doctor's  theory,  he  is,  him- 
self, just  as  crazy  as  the  prisoner.  The  fact  is,  it  is  evident 
enough,  that  it  was  not  until  after  three  weeks  incubation, 
during  the  time  the  doctor  visited  the  jail,  that  this  idea  of 
insanity  was  hatched  out. 

Mr.  Hogehoom  proceeded  to  examine,  in  detail,  the  testi- 
mony of  Dr.  Hegeman.  It  had  been  relied  on,  he  said,  to 
prove  the  prisoner's  insanity.  He  read  that  portion  of  it 
elicited  from  him  by  the  defense,  when  called  a  second  time. 
The  prisoner,  according  to  Dr.  Hegeman,  fancied  that  people 
were  grinding  knives  to  kill  her,  and  that  a  man  and  woman 
were  boiling  a  cauldron  of  water,  in  which  to  scald  her.  He 
read  from  a  medical  authority  to  show  that  these  fancies  were 
indications  only  of  temporary  delirium,  to  be  ascribed  to 
high  febrile  action,  naturally  resulting  from  the  circum- 
stances which  had  previously  occurred,  and  did  not  at  all  re- 
lieve her  from  the  responsibility  of  former  acts.    Concedincr 
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that  they  were  the  Efymptoms  of  deliritim  tremens^  there  is 
no  evidence,  not  the  least,  that  she  was  laboring  under  that 
disease  on  the  25th  of  May.  No  sach  pretense  is  made;  in- 
deed, the  defense  go  so  far  as  to  deny  that  she  even  indulged 
in  the  habitual  use  of  intoxicating  drinks. 

He  then  alluded  to  the  destruction  of  the  chairs.  She  did 
not,  however,  compromise  her  comfort,  by  destroying  the 
rocking  chair — she  was  very  careful  not  to  do  that.  Through- 
out, in  fact,  there  was  an  extraordinary  method  in  the  wo- 
man's madness,  which  entitled  it  to  the  most  careful  and  sus- 
picious attention.  Then,  of  course.  Dr.  Hegeman,  like  Dr. 
Bontecou,  had  to  bring  in  the  funeral  scene,  in  which  Mrs. 
Bobinson  is  solemnly  informed  that  the  bodies  of  the  mur- 
dered people  were  being  carried  to  their  graves.  Certainly,  it 
was  her  policy  not  to  be  startled  or  excited.  It  was  necessaiy, 
when  thus  accosted,  in  order  to  carry  out  her  design  success- 
fully, to  feign  entire  ignorance  of,  and  indifference  to,  the 
subject. 

To  establish  the  allegation  of  insanity,  the  defense  had  in- 
troduced but  two  professional  witnesses,  neither  of  whom 
claimed  to  possess  but  little  knowledge  of  the  disease — neither 
of  whom  pretends  to  that  familiarity  with  it  which,  according 
to  the  medical  authority  I  have  read,  renders  them  competent 
to  inform  us  whether  her  insanity  is  feigned  or  real.  One  of 
them,  indeed,  finds  the  ofSce  of  deputy  sheriff  and  jailer  moret 
congenial  and  profitable  than  the  practice  of  medicine.  I  can- 
not think,  gentlemen,  that  you  will  hazard  a  verdict  upon  the 
evidence  of  such  witnesses.  So  much  for  the  medical  portion 
of  the  defense. 

He  then  referred  to  Mr.  Jennyss  and  remarked  that,  situ- 
ated as  that  witness  was,  he  would  have  kept  away,  had  he 
consulted  his  own  sense  of  propriety.  He  also  alluded  to  the 
trick  played  by  the  prisoner  upon  the  grand  jury ;  commented 
on  the  futile  efforts  that  had  been  made  to  induce  her  to  un- 
veil her  face,  and  reflected  with  severity  ux>on  the  stubborn 
manner  in  which  she  had  attempted  to  involve  her  origin — 
her  history — as  the  counsel  had  her  cause — in  impenetrable 
mystery. 
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Mr.  Eogeboom  proceeded  to  comment  at  length  on  the  con- 
dition of  the  prisoner's  mind  prior  to  the  murder.  It  was 
strange,  he  said,  that  the  defense  did  not  give  them  some  of 
her  antecedents,  so  that  they  might  judge  whether  the  dis- 
ease was,  or  was  not,  hereditary ;  and  whether  her  sabsequent 
conduct  has  been  inconsistent  with  h^  previous  character 
and  habits  of  life.  If  it  is  a  fact  that  she  was  insane  before 
the  murder,  he  accounted  it  as  marvelous,  that  no  witness  but 
Mary  DiUon,  a  young,  inexperienced  girl,  of  immature  judg- 
ment, should  be  called  to  prove  it,  especially  as  it  is  shown 
that  she  has  resided  here  for  years.  Her  history  could  hare 
been  safely  confided  to  her  counsel;  but  it  is  intimated  that 
there  is  some  mysterious  thing  connected  with  the  case  that 
prevents  any  inquiry  as  to  her  antecedents. 

He  then  analyzed  the  girl's  testimony  and  argued  that  the 
prisoner's  large  stories  were  no  evidence  of  insanity.  She 
said  Oliver  Boutwell  had  stopped  the  navigation  of  the  Hud- 
son river.  That  sounded  wild — nevertheless  it  was  a  fact;  at 
least,  there  was  more  truth  than  insanity  in  the  remark. 
Boutwell 's  evidence,  wherein  he  states  that  the  water  from 
his  mill  drove  the  vessels  out  upon  the  rocks,  and  prevented 
a  safe  passage  through  the  locks,  explains  it  all. 

Then,  in  regard  to  her  being  educated  at  the  seminary — is 
that  statement  strange  t  is  it  evidence  of  insanity  t  It  is  just 
as  reasonable  as  the  statement  in  Mrs.  Willard's  card,  that 
because  Mrs.  Bobiuson  refused  to  see  her,  it  was  not  i>ossible 
she  was  educated  at  the  seminary. 

And  is  it  remarkable  that  she  stated  that  she  could  swimf 
Who  knows  that  she  cannot  swimt  Is  it  very  common,  in- 
deed, for  English  ladies  to  understand  that  art? 

And  then  her  conversation  about  what  a  glorious  soldier 
she  would  make— is  it  not  natural  that  an  energetic,  half  maa- 
culine  woman,  depraved  as  she  was,  going  about  the  streets 
with  a  revolver  in  her  bosom,  should  indulge  in  just  such 
kind  of  bragt  Used  as  she  was  to  firearms,  is  it  not  possible 
she  was  as  good  a  shot  as  any  of  yout 

Then,  again,  her  talk  about  being  insulted — is  it  at  all 
strange  that  one  in  her  circumstances — pursuing  her  mode  of 
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life — associating  and  bandying  epithets  with  rowdies — should 
talk  of  insult,  and  of  invoking  the  aid  of  the  police? 

He  did  not  deem  it  necessary  to  pay  mnch  attention  to  the 
woman's  frivolities,  at  Center  Market,  as  observed  by  the  wit- 
ness €k>odspeed.  Her  irregular  life,  recMess  character,  fiery 
passions — all  were  natural  to  such  behavior.  The  evidence 
of  EInickerbocker  was  that  she  supposed  she  was  followed  by 
hiuL  Her  conduct  was  in  harmony  with  her  character.  She 
acted  like  a  high-bred,  but  fallen  and  desperate  woman. 
Drawing  her  pistol,  and  presenting  it  at  his  breast,  she  told 
him  to  depart.  The  yoxmg  man  left.  I  venture  to  remaik, 
he  followed  her  no  farther. 

He  discovered  no  impropriety  in  the  remaiks  of  the  Whig, 
that  the  defense  had  changed  their  tactics  in  introducing  Mr. 
Brownell's  testimony,  which  brought  the  name  of  a  gentleman 
out  in  connection  with  the  woman.  He  admitted,  however, 
that  the  movement  was  a  puzzler  to  him  at  the  time.  If  it 
was  designed  to  influence  the  action  of  the  prosecution,  the 
object  had  failed.  The  design  was,  probably,  to  surround  the 
cause  with  still  more  mystery ;  and,  perhaps,  to  touch  a  point 
with  some  juror.  However  this  may  be,  I  have  confidence 
that  you  will  do,  in  this  case,  your  duty,  uninfluenced  by  all 
such  extraneous  matters. 

I  do  not  believe  that  this  woman  will  ever  die  with  love. 
She  is  xmlike  the  lady  described  by  Shakespeare,  who 

^never  told  her  love. 
But  let  conoeahnent  like  a  worm  i'  the  bud 
Feed  on  her  damask  cheek.    Who  pined  in  thought: 
And,  with  a  green  and  sickly  mdandioly. 
Sat  like  Patience  on  a  monument^ 
SmiUng  at  Grief.'' 

There  is  no  evidence  that  she  loved  distractedly;  she  may, 
indeed,  have  felt  herself  wronged  and  outraged;  she  may 
have  been  grieved  and  indignant;  but  even  assuming  her  to 
be  wild  on  that  particular  subject,  is  it  pretended  that  she 
was  insane  on  all  subjects,  so  as  to  relieve  her  from  responsi- 
bility for  crime?  It  cannot  be.  This  phase  of  the  case  has 
been  introduced  to  cany  out  the  humbug  of  pretended  in- 
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sanity,  but  I  trust  that  neither  his  name  nor  his  associations 
will  have  any  effect  with  yon. 

Every  one  is  presumed  to  be  in  the  possession  of  a  reason- 
able mindy  and  is  held  responsible  in  law  for  crime  committed. 
Where  is  the  witness  who  has  testified  that  prior  to  the  25th 
of  May,  1853,  this  woman  was  insane t  Not  one;  there  is  no 
proof  nor  pretense  that  it  was  so.  Every  person  has  peculiar 
idiosyncracies.  It  is  impossible  to  prove  insanity  without  a 
knowledge  of  previous  character,  for  the  reason  that  there  is 
no  standard  by  which  human  conduct  can  be  guaged.  No  two 
persons  are  precisely  similar  in  appearance;  no  two  minds 
are  exactly  alike. 

Everything  relative  to  the  perpetration  of  this  crime 
evinced  design,  planning,  forethought,  deliberation.  It  is  said 
the  poison  was  purchased  for  the  purpose  of  destroying  rats, 
and  the  counsel  presume  Jier  house  was  infested  by  them,  be- 
cause it  stood  on  the  bank  of  the  river.  If  such  was  the  fact, 
how  very  easily  it  might  have  been  proved.  No,  no;  it  was 
doubtless  purchased  of  Ostrom  nnder  this  excuse,  to  blind 
his  eyes  as  to  her  real  object.  But  we  are  asked,  why  she  did 
not  flee  when  the  murder  was  accomplished!  For  the  pal- 
pable reason  that  she  wanted  to  conceal  her  guilt,  and  sad- 
den flight  would  have  been  the  strongest  evidence  of  it. 

I  have  only  to  say  in  conclusion,  gentlemen,  if,  notwith- 
standing what  appears  to  me  the  inexcusable  guilt  of  the 
prisoner,  you  believe  her  to  be  insane,  or  in  your  minds  there 
is  a  reasonable  doubt  upon  the  subject,  it  is  your  duty  to 
give  her  the  benefit  of  that  doubt,  and  to  return  a  verdict  of 
acquittal.  But  you  should  look  carefully  and  considerately 
into  the  case.  Bemember  that  partial  aberration  of  mind  in 
regard  to  other  objects  will  not  excuse  her.  Intoxication, 
will  not  excuse  her.  The  mystery  which  has  been  thrown 
around  the  case  should  not  excuse  her.  I  know  how  sym- 
pathy is  apt  to  be  excited  in  cases  of  this  character,  and  es- 
pecially in  behalf  of  a  woman,  however  fallen.  But  the  jury 
box  is  the  throne  of  justice,  not  of  mercy.  No  matter  how 
delicate  the  sex,  how  high  the  origin  of  the  accused,  if  she 
is  guilty,  let  her  be  so  declared.    Among  us,  crime  goes  not 
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unptmished ;  elsewhere,  there  have  been  melancholy  instances 
where  wealth  and  soicial  distinction  have  secured  immnnity 
to  the  criminal.  You  have,  truly,  gentlemen,  a  most  solemn 
duty  to  discharge.  Two  persons  in  this  community  have 
been  slain  by  the  prisoner  at  the  bar.  In  the  light  of  the 
evidence,  I  feel  authorized  in  saying  that  the  crime  was  per- 
petrated deliberately  and  willfully,  and  with  a  full  and  per- 
fect knowledge  of  its  ^lormity.  You  are  now  to  determine 
whether  she  shall  answer  for  it  with  her  life.  If  you  think 
our  laws  are  worth  maintaining — ^if  you  believe  murder 
should  not  go  unpunished,  it  is  easy  to  anticipate  your  ver- 
dict. But  if  justice  must  be  defeated  by  an  unfounded  and 
shallow  pretense,  or  the  clearest  of  human  evidence  is  of  no 
avail  in  a  court  of  law — ^if  sympathy  for  the  distress  of  the 
living  criminal  before  you,  shall  cause  you  to  forget  the 
agonies  of  the  dead,  then  give  the  blood-stained  murderess  a 
certificate  of  innocence,  and  let  her  depart  in  peace. 

THE  JUDaE'S  CHABlQE. 

Judge  Harris.  (Gentlemen  of  the  jury :  The  scene  which 
during  the  week  has  occupied  your  attention  with  such  pain- 
ful interest,  is  at  length  drawing  to  a  close.  Happily,  it  is 
rare  that  the  citizen,  in  the  discharge  of  the  duties  which  he 
owes  to  the  government  under  which  he  lives,  is  called  upon 
to  act  under  responsibilities  like  those  which  now  devolve 
upon  you.  It  is  but  once,  perhaps,  in  the  course  of  a  man's 
existence,  that  he  is  called  upon  to  decide  the  fate,  for  life 
or  death,  of  a  fellow  being — ^when,  in  the  impressive  lan- 
guage of  the  ceremony  which  initiated  you  into  your  office 
as  jurors,  the  life  of  a  fellow  creature  is  given  in  charge  to 
twelve  men«  The  prerogative  to  determine  life  belongs  to 
the  great  source  of  life  itself.  It  is  the  highest  power  that 
man,  himself  the  subject  of  mortality,  can  exercise,  to  as- 
sume this  prerogative,  and  declare  the  life  of  his  fellow  man 
forfeited.  This  fearful  responsibility  now  rests  upon  you. 
When  you  entered  that  sacred  place,  you,  each  for  himself, 
took  a  vow  upon  yourselves  that  you  would  render  a  true 
verdict  according  to  the  evidence,  even  though  the  effect  of 
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that  verdict  should  be  to  take  the  life  of  the  accused.  That 
obligation  yon  are  now  to  meet;  let  it  be  so  met  that  a  peace- 
ful conscience  may  attend  the  abiding  recollections  of  this 
hour,  and,  whatever  may  be  the  fate  of  this  unhappy  woman, 
that  you  may  ever  possess  the  conscious  assurance  that  the 
laws  under  which  you  live,  and  from  which  we  all  receive 
protection,  have  been  faithfully  upheld  and  impartially  ad- 
ministered. 

With  the  i>oli(7  or  wisdom  of  the  law  which  demands 
life  as  the  penalty  of  crime,  neither  you,  as  a  jury,  nor  we, 
as  a  court,  have  anything  to  do.  Were  we  sitting  as  legisla- 
tors, it  might  become  us  to  express  our  opinion  on  this  sub- 
ject ;  but  placed  here,  as  we  are,  to  administer  the  law,  it  is 
our  duty  to  take  it  as  we  find  it.  The  responsibility  of  tak- 
ing human  life  is  not  upon  us,  but  upon  the  lawgiver. 

I  proceed  now,  as  briefly  as  I  may,  to  invite  your  atten- 
tion to  the  questions  which  will  demand  your  anxious  con- 
sideration, and  the  prominent  points  of  the  testimony  bear- 
ing upon  those  questions. 

Timothy  Lanagan  died  on  the  25th  of  May,  1853 ;  he  died 
of  poison;  was  this  poison  administered  by  the  accused? 
This  is  the  first  question  which  will  require  your  attention. 
If  the  evidence  fails  to  satisfy  you  of  this  fact,  your  duty 
will  here  terminate.  You  will  pronounce  your  verdict  of  ac- 
quittal without  reference  to  the  other  questions  in  the  case. 

But  I  have  not  understood  the  counsel  for  the  defense  as 
contending  that  the  evidence  justifies  such  a  conclusion.  The 
accused  was  in  possession  of  the  article  which,  upon  the  post 
mortem  examination,  was  found  in  the  stomach  of  Lanagan. 
Some  ten  days  or  a  fortnight  before,  she  had  purchased  of 
Mr.  Ostrom,  the  druggist,  two  ounces  of  arsenic.  About  one 
o'clock  on  the  day  of  the  death,  she  went  into  Lanagan 's 
house,  where  she  found  the  family,  Lanagan,  his  wife  and 
Catherine  Lubee,  at  dinner.  She  sat  down,  upon  invitation, 
to  eat  an  egeg  and  a  potato.  Soon  after  Lanagan  left  the 
table  and  went  into  the  grocery  in  the  front  room  of  the 
house.     The  accused  then  proposed  to  Mrs.  Lanagan  and 
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Miss  LnbeCy  to  use  the  expression  of  the  witness  herself,  that 
they  should  drink  beer  from  her.  Th^  at  first  declined,  bat 
being  urged,  th^  at  length  consented.  She  then  proposed, 
in  order  to  make  the  beer  more  palatable,  to  put  sngaf  in  it, 
and  requested  Mrs.  Lanagan  to  procum  it  Mrs.  Lanagan 
yidding  to  her  request,  procured  from  the  grooeiy  some  fine 
white  sugar  in  a  saucer.  She  th^ir  went  back  to  get  the  beer, 
leaving  the  accused  and  Miss  Lubee  in  the  room.  When  she 
aretumed,  she  found  the  accused  walking  the  room  with  the 
saucer  of  sugar  in  her  hand,  and  she  also  says  she  observed 
that  she  held  in  her  thumb  and  finger  a  small  white  paper, 
folded.  Two  glasses  were  provided  and  the  beer  poured 
out.  There  was  not  enough  to  fill  them.  The  accused  in- 
sisted that  they  should  be  fulL  Mrs.  Lanagan  returned  to 
the  grocery  for  more  beer.  When  she  returned,  the  accused 
was  putting  the  sugar  into  the  glasses.  They  were  filled,  and 
Mrs.  Lanagan  and  Miss  Lubee  sat  down  at  the  table  to  drink. 
Mrs.  Lanagan  says  she  observed,  upon  the  surface  of  the 
beer,  a  white  scum,  and  thinking  it  might  be  dust  that  had 
fallen  upon  the  sugar  while  standing  in  an  open  box  in  the 
store,  she  took  a  teaspoon  to  remove  it — ^that  while  in  the 
act  of  doing  so,  the  accused,  who  was  standing  by,  arrested 
her  hand  and  took  the  teaspoon  from  her,  saying,  that  was 
the  best  part  of  it,  and  that  it  would  do  her  good.  At  that 
moment  Mrs.  Lanagan  was  called  to  the  grocery  by  her  hus- 
band. She  remained  there,  but  her  husband  came,  and  he 
and  Miss  Lubee  drank  the  beer.  He  died  at  seven  o'clock 
the  same  evening,  and  Miss  Lubee  died  at  four  o'clock  the 
next  morning. 

This  branch  of  the  case  depends  entirely  upon  the  testi- 
mony of  Mrs.  Lanagan.  From  the  nature  of  the  case,  there 
could  be  no  other  evidence.  Had  she  imbibed  the  fatal 
draught  instead  of  her  husband,  as  was  at  first  intended, 
there  would  have  been  no  one  left  to  detail  the  circum- 
stances. The  credibility  of  Mrs.  Lanagan  has  not  been  ques- 
tioned. If  her  story  is  to  be  believed,  it  would  seem  to  leave 
no  room  for  doubt.  You  cannot  hesitate,  however  painful  it 
may  be,  to  come  to  the  conclusion  that  it  was  the  accused, 
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and  no  one  eke,  who  administered  the  arsenic  which  pro- 
duced the  death  of  Lanagan. 

Assuming  that  your  minds  will  be  brought  to  this  con- 
clusion, I  proceed  to  bring  your  attention  to  another  import- 
ant inquiry — an  inquiry  which,  from  its  very  nature,  is  far 
more  difficult.  That  inquiry  is,  whether,  at  the  time  she 
committed  the  act,  the  accused  was  in  a  condition  to  render 
her  legally  responsible  for  crime — and  this  depends  upon  the 
question  whether,  at  the  time,  she  was  in  a  state  of  mind 
which  enabled  her  to  know  that  what  she  did  was  wrong.  If 
at  the  moment  of  mingling  that  cup  she  knew  that  she  was 
doing  wrong,  and  deserved  to  be  punished  for  it,  then,  what- 
ever else  there  may  be  in  the  case,  before  the  law  she  is  ans- 
werable for  the  act  as  a  crime.  The  evidence  of  her  conduct 
and  state  of  mind  before  and  after  is  of  no  importance,  ex- 
cept as  it  reflects  light  upon  her  condition  at  the  fatal  hour 
when  she  committed  the  deed  for  which  she  is  now  before 
you  to  answer. 

It  seems  that,  about  the  period  in  question,  the  accused 
had  indulged  very  freely  in  the  use  of  intoxicating  drink. 
Mr.  Ostrom  says,  that  when  she  was  at  his  store  on  Saturday 
evening,  which  must  have  been  the  21st  of  May,  she  was 
quite  intoxicated.  Mr.  Brownell  says  that  when  she  came  to 
his  office  in  the  early  part  of  May,  he  thought  her  the  worse 
for  liquor.  Mr.  Cox  says  she  frequently  purchased  liquor 
at  his  store,  sometimes  taking  it  there,  and  sometimes  taking 
it  home  with  her.  Mrs.  Lanagan  says  that,  early  in  the 
morning  of  the  25th  of  May,  she  came  to  the  grocery  and 
procured  a  quart  of  beer,  which  she  took  home  with  her; 
and  as  the  deceased  was  living  alone,  it  may  be  presumed 
that  she  applied  it  to  her  own  use.  At  eight  o'clock  she 
sent  old  Mr.  Haley  to  borrow  two  dollars  of  Mrs.  Lanagan, 
and  before  he  left  she  came  herself.  About  eleven  o'clock 
she  was  there  again.  It  is  not  proved  that  she  drank  then, 
but  she  went  into  the  room  back  of  the  grocery,  where  there 
were  several  men,  and  engaged  in  noisy,  boisterous  conver- 
sation. The  fact  that  she  was  found  in  such  a  place,  and  in 
such  company,  furnishes  some  ground  for  the  belief  that  she 
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was  then  under  the  influence  of  liquor.  Mrs.  Lanagair  says, 
that  perceiving  the  noise,  she  went  into  the  room  and  told 
her  to  go  home — ^that  it  was  no  place  for  her  to  be  there 
among  such  a  set  of  men.  At  one  o^dock  she  came  again, 
and  then  the  poison  was  mingled  with  the  beer.  Shortly  af- 
ter she  left,  she  sent  Haley  for  Mrs.  Lanagan  to  come  to  her 
house.  It  is  the  theory  of  the  prosecution,  that  having  failed 
in  procuring  Mrs.  Lanagan  to  drink  the  i>oison,  it  was  her 
object  to  get  her  over  to  her  house,  so  that  she  might  yet 
execute  her  purpose.  But  of  this,  of  course,  there  is  no  proof. 
About  three  o'clock  she  was  at  the  grocery  again,  and  asked 
for  beer.  Mrs.  Lanagan  says  she  told  her  she  did  not  need 
any,  and  declined  to  let  her  have  it.  The  answer  and  the 
conduct  of  Mrs.  Lanagan  at  this  time,  indicate  pretty  strong- 
ly, I  think,  the  condition  in  which  she  was  at  the  time — or, 
at  least,  what  Mrs.  Lanagan  thought  of  her  condition.  While 
there,  Lanagan  came  home  sick,  and  Miss  Lubee  had  already 
t^en  to  her  bed. 

Upon  this  state  of  facts,  the  question  presents  itself, 
whether  at  the  time  she  committed  the  fatal  deed  the  ac- 
cused was  intoxicated  Y  That  she  was  greatly  excited  there 
is  no  reason  to  doubt.  This  is  sufficiently  evident  from  the 
fact  of  her  having  visited  the  grocery  so  frequently.  That 
she  drank  freely  is,  I  think,  also  evident.  Was  she  then  in- 
toxicated? 

It  is  my  duty  to  say  to  you,  gentlemen,  that,  if  she  was  in- 
toxicated, even  to  such  an  extent  that  she  was  unconscious 
of  what  she  was  doing,  still  the  law  holds  her  responsible 
for  her  act.  It  is  true,  to  constitute  the  crime  of  murder, 
there  must  be  killing  of  a  human  being  with  a  premeditated 
design  to  effect  death. ,  But  this  design  need  not  be  proved. 
Where  the  act  is  committed,  the  law  imputes  the  design.  It 
proceeds  upon  the  simple  principle  that  a  man  may  reason- 
ably be  presumed  to  intend  to  do  what  he  in  fact  does.  Thus 
if  a  man  will  draw  from  his  pocket  a  pistol  and  deliberately 
shoot  down  his  fellow  man,  the  law,  without  further  proof, 
adjudges  that  it  was  in  his  heart  to  kill  him.  If  he  would 
excuse  himself,  he  must  show  afirmatively  that  he  had  no 
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such  guilty  purpose.  Then,  and  then  only,  can  he  be  exon- 
erated from  guilt.  If  it  appear  that,  by  the  inscrutable  vis- 
itation of  Providence,  the  faculties  of  his  mind  had  become 
so  disordered  that  he  was  no  longer  capable  of  discriminat- 
ing between  right  and  wrong  in  respect  to  the  act  he  has 
committed,  then  the  law,  in  its  justice,  pronounces  him  in- 
nocent of  crime.  But,  if  his  derangement  be  voluntary— if 
his  madness  be  self-invited — ^the  law  will  not  hear  him  when 
he  makes  his  intoxication  his  plea  to  excuse  him  from  punish- 
ment. 

If,  then,  the  accused  mingled  poison  in  the  beer  that  was 
drank  by  Lanagan,  the  law  charges  her  with  a  design  to 
kill  him — and  though  she  may  have  been  excited  by  drink, 
at  the  time,  even  to  such  an  extent  as  not  to  know  what  she 
was  doing,  she  must  answer  for  the  consequences.  Her  self- 
inflicted  insanity  must  not  be  allowed  to  avail  her  for  her  de- 
fense.   The  law  still  imputes  to  her  a  murderous  intent. 

But  it  is  urged,  in  behalf  of  the  defense,  that  the  accused 
was  not  merely  intoxicated — ^that  she  was,  in  fact,  insane. 
If  this  be  so — ^if  by  the  visitation  of  God  she  was  so  bereft  of 
reason  as  to  be  unconscious  of  the  character  of  the  act  she 
was  committing,  there  is  an  end  of  her  accountability.  But 
before  you  can  allow  this  ground  of  defense  to  prevail,  yon 
must  be  satisfied  of  its  existence  by  affirmative  proof.  Every 
person  is  presumed  to  be  sane.  When  the  contrary  is  as- 
serted, it  must  be  proved.  The  presumption  of  sanity  must 
be  overcome  by  satisfactory  countervailing  evidence. 

Upon  this  branch  of  the  case,  it  is  your  duty  to  examine 
the  facts  with  the  most  diligent  care.  And  here  the  question 
of  motive  may  well  be  considered.  It  has  "been  urged  by  the 
counsel  for  defense  that  there  could  have  been  no  possible 
motive  for  destroying  the  lives  of  Lanagan  and  Miss  Lubee, 
and  that  the  absence  of  motive  furnishes  a  strong  ground 
for  inferring  that  the  act  must  have  been  committed  in  a 
state  of  insanity.  The  existence  or  want  of  motive  to  com- 
mit the  crime  alleged  is  always  a  legitimate  subject  of  in- 
quiry.   In  cases  depending  upon  circumstantial  evidence,  it 
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18  sometimes  of  vital  importance.  But  it  is  never  indispensa- 
ble to  a  conviction  that  a  motive  for  the  commission  of  the 
crime  should  appear.  The  law  imputes  malice  to  the  act,  so 
that  the  very  proof  of  the  killing  furnishes  also  presumptive 
evidence  of  malice.  And  yet,  while  the  prosecution  is  re- 
lieved, by  this  legal  presumption,  from  proving  an  actual  mo- 
tive for  the  commission  of  the  offense,  the  absence  of  such 
proof  is  often  an  important  consideration  for  the  jury  in 
determining  the  effect  to  be  given  to  the  other  evidence  in 
the  case. 

But  it  is  contended,  on  behalf  of  the  prosecution,  that 
there  is  proof  of  a  state  of  feeling,  which,  considered  in  con- 
nection with  the  state  of  mind  exhibited  by  the  accused  at 
about  the  period  in  question,  relieves  the  case  of  this  objec- 
tion. It  appears  that  some  time  during  the  spring  there  had 
been  a  dance  at  Lanagan's.  Though  not  one  of  the  party, 
the  accused  went  there  and  became  engaged  in  an  altercation 
with  one  Smith ;  angry  words  and  loud  conversation  ensued. 
If  it  be  true,  as  has  been  assumed  throughout  the  trial,  that 
the  accused  is  of  gentle  birth  and  has  once  moved  in  the 
higher  and  more  refined  walks  of  life,  what  a  painful  illus- 
tration she  presents  of  the  rapid  descent  which  a  woman 
makes  to  the  lowest  depths  of  degradation  and  vice,  when 
she  once  consents  to  take  leave  of  virtue  and  innocence.  Here 
we  have  this  fallen  woman,  who  is  described  to  us  as  posses- 
sing high  accomplishments  and  lady-like  manners,  volunta- 
rily mingling  with  the  parties  to  a  grocery  dance  and  en- 
gaging in  a  brawl  with  one  of  the  party,  and  carrying  the 
quarrel  so  far  as  to  present  her  revolver  and  threaten  to 
shoot  him.  To  quell  the  disturbance  she  was  required  to 
leave  the  house,  and  finally  Mrs.  Lanagan  led  her  home.  This 
occurrence  seems  to  have  stung  her  pride,  for  one  or  two 
mornings  after,  we  find  her  returning  to  the  grocery,  before 
Lanagan  was  out  of  bed ;  and  she  then,  as  Mrs.  Lanagan  says, 
commenced»abusing  her — saying  that  she  was  a  very  mean 
woman  to  keep  a  set  of  rowdies  about  her  house  to  insult 
her  when  she  came  there.  Her  language  was  so  loud  and 
violent  that  Lanagan  got  up,  and,  coming  into  the  grocery. 
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ordered  her  to  leave,  whicli  she  refused  to  do,  until  Mrs. 
Lanagan  again  interfered  and  induced  her  to  go  home. 

The  result  of  this  quarrel  was,  that  she  did  not  again  re- 
turn to  Lanagan 's  for  some  three  weeks,  after  which  she 
again  renewed  her  yisits.  It  is  the  theory  of  the  prosecution 
that  these  occurrences  left  a  sting  rankling  in  the  bosom  of 
this  woman,  which  needed  but  the  excitement  of  which  she 
was  the  subject,  on  the  25th  of  May,  to  arouse  to  such  a  de- 
gree as  to  make  her  resolve  upon  the  destruction  of  those 
who  had  become  the  subject  of  her  resentment.  Certainly, 
these  circumstances  would  furnish  to  a  sound  mind  but  a 
slight  motive  for  the  commission  of  such  a  crime.  How  far 
they  would  operate  npon  an  irritable  temperment,  like  hers, 
when  greatly  excited  by  stimulants,  and,  i)erhaps,  other  viti- 
ating causes,  it  is  for  you,  gentlemen,  to  judge. 

There  is  another  feature  of  this  case,  which  may  have  some 
bearing  upon  the  question  under  consideration,  to  which  T 
would  direct  your  attention.  It  is  the  manner  in  which  the 
deed  was  accomplished.  We  see  no  outburst  of  passion,  but 
everything  is  apparently  cool  and  orderly.  Krst,  the  prop- 
osition to  drink  the  beer,  and  that  insisted  upon ;  then,  ob- 
taining the  sugar,  and  arrangements  to  mix  the  poison  with 
it  while  the  glasses  were  being  filled ;  then  the  refusal  of  the 
accused  herself  to  drink,  and  her  efforts  to  prevent  any  of  the 
contents  of  the  glass  from  being  removed.  These  are  char- 
acteristics of  the  transaction  which  may,  perhaps,  shed  more 
light  upon  the  state  of  this  woman 's  mind  at  the  time.  . 

There  is  another  class  of  evidence  bearing  upon  the  ques- 
tion of  insanity,  to  which  you  will  not  fail  to  give  the  consid- 
eration which  you  may  think  it  deserves.  I  refer  to  the  con- 
duct and  conversation  of  the  accused  a  short  period  previous 
to  the  25th  of  May.  This  evidence  is  fonnd  chiefly  in  the 
testimony  of  the  young  sewing  girl,  Mary  Jane  Dillon,  who 
became  acquainted  with  her  in  March  previous.  The  testi- 
mony of  Anthony  Goodspeed  belongs  to  the  same  class.  I 
will  not  recapitulate  this  evidence.  It  cannot  but  be  fresh  in 
your  memories.  There  certainly  must  have  been,  in  her 
statements   to   Miss   D.,    a   strange   commingling   of   truth 
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and  falsehood;  the  latter,  perhaps,  greatly  predominating. 
Whether  the  tales  she  told  were  the  vagaries  of  a  distempered 
imagination,  or  the  inventions  of  her  faney,  designed  to 
amuse  her  youthful  and  newly  acquired  friend,  it  is  for  you 
to  inquire.  There  was,  too,  something  exceedingly  strange, 
at  times,  in  her  conduct— esi)ecially  when  in  the  morning  she 
came,  in  her  night  clothes,  to  the  residence  of  Miss  Dillon, 
and  borrowed  her  dress.  It  will  be  your  duty  to  satisfy 
yourselves  as  to  the  state  of  mind  to  which  this  conduct  is 
to  be  attributed. 

It  certainly  was  not  strange  that  the  accused  and  this 
young  girl  should  be  mutually  pleased  with  each  other.  The 
accused,  with  an  ardent  temi>erament,  which  demanded  so- 
ciety, was  so  situated  that  she  was  compelled  to  live  alone. 
She  had  sought  companionship  among  those  who  had  no 
tastes  and  sympathies  with  her  own,  and  whom  she  regarded, 
probably,  with  contempt.  It  was  a  relief  to  her  solitariness, 
therefore,  to  meet  with  Miss  Dillon — ^a  young,  artless  imagi« 
native  girl,  with  whom  she  could  at  least  talk.  There  was 
much,  too,  in  the  air  and  manner  and  romantic  stories  of  the 
accused,  to  please  the  taste  for  romance  which  this  young 
girl  seems  to  have  possessed.  She  says  she  was  pleased  with 
her  conversation,  though  she  admits  that  her  ear  was  some- 
times offended  by  expressions  both  of  profanity  and  obsce- 
nity. How  far  the  testimony  of  this  girl  tends  to  establish 
the  defense,  is  for  you  to  consider.  It  is  upon  this  testimony 
supported,  as  it  is,  by  some  other  kindred  but  less  important 
evidence,  that  the  counsel  for  the  defense  chiefly  rely. 

The  theory  of  the  defense  is,  that  the  accused  had  become 
apprehensive  that  she  was  about  to  be  abandoned  by  one  who 
had  been  her  friend  and  supporter,  and  that  this  apprehen- 
sion operating  upon  her  nervous,  excitable  temperament, 
with  the  recollection  of  her  own  former  position  from  which 
she  had  so  sadly  fallen,  had  unhinged  her  mind,  and  that  the 
eccentricities  which  marked  her  conduct  about  the  period  to 
which  our  inquiries  relate,  were  but  the  outbursts  of  in- 
cipient madness.  To  sustain  this  theory,  the  testimony  of 
Mr.  Brownell  was  introduced,  to  whom,  it  seems,  early  in 
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May,  the  accused  had  described  her  griefs  and  apprehen* 
sions. 

Thus  far,  I  have  only  noticed  the  testimony  which  relates 
to  occurrences  which  happened  before  the  arrest  of  the  ac- 
cused. What  her  conduct  was  afterward,  is  only  important 
as  it  sheds  light  upon  her  previous  condition.  Her  conduct 
after  she  was  committed  to  prison,  was,  indeed,  strange. 
How  far  her  conduct  was  produced  by  the  enormity  of  the 
charge  preferred  against  her,  and  a  sense  of  the  condition 
in  which  she  found  herself  and  how  far,  by  being  suddenly 
deprived  of  the  stimulants  in  which  she  had  evidently  been 
indulging  so  freely,  and  how  far  by  a  disordered  intellect, 
are  questions  which  I  suggest  to  your  consideration.  In  this 
connection,  too,  it  will  be  proper  to  consider  the  opinions  of 
the  two  physicians  who  had  the  opportunity  of  seeing  her 
in  jail,  and  who  say  that,  in  their  opinion,  she  was  not  ra- 
tional. Such  opinions  are  allowed  to  be  given  in  evidence,  not 
as  by  any  means  controlling  your  own  opinion,  but  to  be  con- 
sidered by  the  jury,  who  are  to  give  them  such  weight  as, 
in  their  judgment,  having  regard  to  the  experience  and  op- 
portunities for  observation  which  those  who  express  the 
opinions  have  enjoyed,  such  opinions  deserve. 

And  now,  gentlemen,  I  have  noticed  what  I  have  regarded 
as  the  principal  points  and  features  of  the  case  before  us. 
I  have  not  thought  it  fit  to  review  at  length  the  evidence, 
persuaded  as  I  am  that  it  is  all  fully  within  your  recollec- 
tion. Here  my  duty  ends,  and  yours  begins.  I  am  conscious 
how  imperfectly  I  have  discharged  that  duty,  and  yet  it 
has  been  my  single  aim  to  administer  the  law  with  a  steady 
and  unswerving  hand.  In  the  discharge  of  your  duty,  be  faith- 
ful to  your  own  obligations.  Deal  justly  with  this  poor,  un- 
happy woman,  whose  destiny  is  now  committed  to  your 
hands.  Deal  mercifully  with  her,  too.  This  is  your  privi- 
lege. The  law  allows  every  well  grounded  doubt  to  avail 
for  her  acquittal.  If,  after  a  full  consideration  of  all  the 
facts  in  the  case,  no  such  doubt  rests  upon  your  minds,  you 
need'not  hesitate,  though  it  be  with  anguish  of  heart,  to 
pronounce  her  guilty.   But  if  you  can,  after  all,  say  you  are 


HENRIETTA  ROBINSON.  613 


not  satisfied  of  her  guUt,  it  will  be  your  more  agreeable  duty 
to  pronounce  a  verdict  of  acquittal. 

Mr.  TownsencL  The  prisoner's  counsel  ask  the  conrt  to  charge 
the  jury:  First— That  if  the  jury  find  that  at  the  time  of  the  al- 
leged commission  of  the  act  with  which  the  prisoner  stands  charged, 
the  prisoner  was  not  in  a  situation  to  distinguish  between  right 
and  wrong,  as  respects  the  act  alleged  to  have  been  committedi  in- 
dependent of  the  influence  of  the  present  intoxication,  the  prisoner 
is  entitled  to  an  acquittal,  notwithstanding  that  she  was  at  the  time 
of  the  commisson  of  the  act  under  the  influence  of  intozicatioiL 

Second — That  it  would  not  have  been  competent  for  defendant's 
counsel  to  have  asked  Doctors  Bontecou  and  Hegeman,  whether,  in 
their  opinion,  the  prisoner  was  or  was  not,  at  the  times  spoken  of 
hy  them,  in  a  condition  to  distinguish  between  ri^t  and  wrong, 
as  to  the  act  with  which  she  is  charged. 

Judge  Habris  assented  to  both  propositions  and  so  charged;  and 
the  Jury,  at  six  and  a  quarter  o'clock,  retired  to  deliberate  on  their 
verdict. 

THE  VERDICT. 

About  half  past  eight  an  officer  reported  that  the  jury  had  agreed 
upon  a  verdict  The  information  was  immediately  sent  to  the  pre- 
siding  justice  and  the  sheriff. 

At  five  minutes  past  nine  Sheriff  Price  brought  in  the  prisoner 
by  the  private  passage,  the  crowd. being  so  great  as  to  prevent 
their  entrance  from  the  front.  She  was  accompanied  by  the  sheriff's 
wife  and  daughter,  both  of  whom,  as  well  as  the  sheriff,  evinced 
much  feeling.     She  wore  the  impenetrable  blue  veil,  as  usual. 

The  jury  entered  and  took  their  seats. 

The  Prisoner  sat  veiled  within  the  bar.  The  names  of  the  jurors 
were  called. 

The  Clerk.  Gentlemen  of  the  Jury  have  you  agreed  upon  your 
verdict f 

The  Foreman.    We  have. 

The  Clerk.  How  do  you  find  the  prisoner  at  the  bar — guilty  or 
not  guilty  f 

The  Foreman.    Guilty. 

The  Clerk.  You  say  you  find  the  prisoner  guilty  of  the  crime  of 
murder  whereof  she  stands  indicted,  and  so  say  you  allf 

The  Foreman.    We  do. 

Mr.  Pierson  asked  that  the  jury  be  interrogated  separately. 

The  Clerk  asked  each  juror  whether  the  verdict  rendered  was  bis 
verdict,  and  all  answered  in  the  affirmative. 

Mr.  Bingham  inquired  if  the  court  intended  to  pass  sentence  at 
oneef 

Mr,  Pierson  arose  and  was  proceeding  to  address  the  court. 
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The  Prisoner.  Shame  on  you  judge  I  shame  on  yon  I  Thew  I> 
oorrapbon  here!    There  is  corrnptiorin  the  coi^r 

Mr.  Pteraon,  aided  by  the  sheriff  and  his  wife  and  dancfater  a.U 
t^pted  to  qmet  her,  and  then  proceeded  to  imaric  that  ttf  S;^^ 

Monday,  in  order  to  enable  them  to  prepare  and  Dresent  aom. 
points  touching  the  legality  of  the  indi^tiS  ^^ 

eo^tl    sZr^f  P^~"t  »  «»^Pt'    The  district  attorney  is 

you  I  ^^  "*  y**"  ''*'  "<>*  ™°»^  q"^**  I  ^  lei^e 

Jr..  B«,W«,<,«.    IwfllspeakI    Why  should  I  not f 

should  proceed  and  dS&l'S*^^"^?""  ^"^^  ^""  ^'^ 

?eS^-F^ -^^^^^^  ^^aXtireay^w^Sl  b'e  t^ 
venient.     The  case  would  not,  probablv    Tm  .f  "Lii  ^IT-  j-  ™'^- 

iections  to  the  def^S'p^^^  V^^'!!^^  ^  I^^*  *"  *>'»■ 
passed.  proceeaing   in    the   matter  after  sentence 

until  hj?f  p";^f :i^t"^i'orMrdry  z^^r""* "'  *"*  ^^^ 

!««£'  4t  h^  S:i:'uslT*i^r'^  r '  j^  deputles^^L'^ihe 
whom  8heVoKr"Z  ShiTZ'^'f ''^  J"^''  ^'^«'°  *«  >»««■  of 
the  mysterious  Kf  e^l^e?  in  ^  vT*"^  *^f  ''S'  *°"«^  "P"" 
her  seat  with  a  ftJterinI  .?^  5"  "°®  ^«"-  She  walked  to 
much  excited  and  neS  ^'T^  '*?'  *°^  ^»«  ^^^^A^ 
P«eently  entered  S^Zti^^^^''^,Tl'''ir^  ^^ 
counsel  and  the  ladies  who  a^omJS  her  ^  **^'  ^'^ 

My  ^rfS"rin.™ir»  *^'*  "^y  P««»°  5»  «>»  -^wded  assem- 

q.^et^d'&i  "STn^S    Xl5S  "^  ^*"*'l*«  P'^*-^  P^' 
"o  ttuit  everything  may  be  donr^lT*  '^^^'  ^^'^  ^  *  ^^P^r 

->o  that  Kaf  hS^  th^t^SwnTr"'"^  *^**  «"  "'"y  «• 

J-  uear~so  that  nothing  may  occur  to  disturb  the 
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court,  interfere  with  the  proceedingB,  or  violate  the  strictert  rules 

of  propriety.  ,         a      x      ^ 

Mr.  Beach  moved  a  stepension  of  the  sentence,  in  order  to  af- 
ford time  for  the  defense  to  prepare  a  hill  of  exceptions  or  to  take 
such  action  as  was  necessary,  with  reference  to  a  question  of  ir- 
regularity in  the  organiiation  of  the  grand  jury  that  found  the  in- 
dictment against  the  prisoner.  The  district  attorney  had  issued  no 
precept  to  the  sheriff  for  the  meeting  of  the  court  and  jinrors  at 
the  February  term,  when  the  indictment  was  found,  as  required  by 

statute. 

Mr.  Beach  read  from  the  Revised  Statutes  in  support  of  his  posi* 
tion,  and  contended  that  the  requirement  remained  in  force,  not- 
withstanding subsequent  legislation.  He  referred  to  a  case  in  John- 
son's Reports,  analagous  to  this,  which  was  tried  in  1814,  and  in 
which  a  new  trial  was  granted.  He  also  referred  to  the  statutes  to 
show  that  the  requirement  in  question  is  expressly  applied  to 
courts  of  oyer  and  terminer,  and  aigued  at  considerable  length  that 
this  informality  invalidated  the  proceedings  by  which  the  prisoner 
had  been  convicted.  The  defense  had  been  informed,  since  the 
rendition  of  the  verdict,  that  one  of  the  jurors  had  expressed  an 
opinion  previous  to  the  trial,  that  Mrs.  Robinson  was  guilty,  and 
ought  to  be  convicted.  Now,  that  jury,  when  it  was  empaneled, 
stated,  each  for  himself,  that  he  had  formed  no  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner  that  would  render  him  incompe- 
tent to  try  the  cause.  For  want  of  time,  no  affidavit  upon  tiiis 
point  had  been  obtained,  but  this  information  was  sufficiently  re- 
liable to  justify  him  in  urging  it  as  another  reason  for  suspending 
sentence.  They,  at  least,  required  time  to  look  into  the  matter,  as 
otherwise  the  defense  might  be  cut  off  from  remedy. 

The  District  Attorney  contended  that  the  provisions  of  the  statute 
referred  to  Were  not  applicable  to  this  case,  and  read  fnxn  subse- 
quent enactments  to  show  that  they  referred  only  to  special  terms, 
ordered  by  the  governor  or  circuit  judge. 

Mr.  Hogehoom  added  that  the  counsel  on  the  part  of  the  prosecu- 
tion had  but  a  limited  time  for  the  consideration  of  the  motion,  and 
consequently  were  not  prepared  to  argue  the  question  at  l^igth. 
The  prosecution  might,  however,  offer  an  affidavit  showing  that  Ihe 
defense  were  awar^  before  the  trial,  of  the  objection  now  urged; 
the  objection  should  have  been  made  preliminary  to  the  trial,  not 
afterward;  for  it  applies  as  well  to  the  indictment,  as  the  trial 
itself.  It  might,  therefore,  be  properly  urged  that  the  objection 
had  been  waived,  for  the  reason  that  it  had  not  been  presented  at 
the  proper  time — ^prior  instead  of  subsequent  to  the  conviction. 
Besides  there  is  no  real  necessity  for  a  suspension  of  sentence  in 
order  to  obtain  a  decision  on  the  point  in  a  higher  tribunaL  A  sim- 
ilar motion  'was  made  in  the  case  of  Hen&ckson,  when  Judge 
Marvin  decided  that  the  passing  of  sentence  would  not  interfere 
with  a  review  of  the  case  by  a  full  bendi,  and  he  pronounced  sen- 
tence immediately  on  conviction.  The  execution  of  Hendrickson's 
sentence  was  postponed  from  month  to  month,  until  every  means 
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of  averting  it  was  exhausted.  This  case  may  be  reviewed  long  be- 
fore the  day  fixed  for  execution.  He  would  not  argue  the  question 
upon  its  merits  now,  because  an  opportunity  would  be  given  for 
doing  that  afterward;  but  he  would  assume  that  the  requirement 
referred  to  was  directory  rather  than  mandatory,  and  tiiat^  the 
direction  does  not  apply  to  ordinary  courts  of  oyer  and  terminer, 
held  at  stated  times,  but  to  jail  deliveries  ordered  by  the  governor. 
The  court  did  not  owe  its  jurisdiction  to  the  precept;  that  came 
from  the  statute.  It  is  contended  that  the  jury  was  not  properly 
drawn  and  summoned.  The  question  is,  is  this  court  legally  con- 
stituted f  And  the  question  is  brought  up  after  the  court  has  been 
in  session  many  weeks,  disposed  of  a  large  number  of  cases  and 
sentenced  many  persons  to  state  prisons.  As  to  the  other  objec- 
tion, the  expression  of  a  juror  that  the  prisoner  ought  to  be  con- 
victed, he  thought  the  present  not  the  proper  time  to  urge  it.  The 
defense  had  made  its  own  jury;  it  was  the  prisoner's  jury;  they 
had  the  right  of  peremptory  challenge,  but  were  relieved  of  the 
necessity  of  exercising  it  by  the  action  of  the  court 

Judge  Habris  inquired  whether  it  'was  the  intention  of  tlie  de- 
fense to  submit  the  questions  raised,  in  the  Court  of  Oyer  and 
Terminer  or  in  the  Supreme  Court t 

Mr,  Beach,  The  prisoner's  counsel  are  not  entirely  agreed  as  to 
the  steps  proper  to  be  taken.  They,  therefore,  desire  time  to  con- 
sult and  agree  on  a  plan  of  action,  in  order  that  their  cause  may 
not  be  prejudiced  by  any  misapprehension. 

Judge  Harris.  The  court  is  inclined  to  yield  to  iHe  request  of 
the  defense,  without  intimating  an  opinion  as  to  the  points  raised, 
though  it  has  an  opinion.  It  is  the  spirit  of  the  law,  that  while  it 
marches  on  with  steady  step  to  the  fulfillment  of  its  mission,  it 
affords,  at  the  same  time,  every  opportunity  of  defense,  substantial 
and  technical,  to  those  against  whom  it  proceeds.  It  says  to  its 
ministers,  forbear,  until  every  sudi  opportunity  has  been  thus  ex- 
tended. I  shall,  therefore,  suspend  sentence  and  direct  that  the 
prisoner  remain  in  the  custody  of  the  sheriff  until  the  further  order 
of  the  court. 

THE  JUDGMENT  AFFIRMED  ON  APPEAL. 

At  the  May  term,  1855,  in  the  Supreme  Court  at  Albany,  the 
appeal  was  heard  and  decided,  and  the  judgment  of  the  lower  court 
was  afSrmed.     (See  2  Parker's  Criminal  Reports,  235.) 

THE  SENTENCE. 

June  19, 
The  fact  that  the  prisoner  was  to  be  sentenced  today,  being  noised 
abroad,  a  large  crowd  collected  in  and  about  the  court  house,  be- 
fore the  commencement  of  the  afternoon  session.  At  3  o'clock 
Mrs.  Robinson  entered  the  room,  tastily  attired,  and  shrouded  in 
her  veil.    She  passed  within  the  bar  with  a  firm  step,  laughing  and 
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conversing  with  the  sheriff,  and,  on  taking  her  seat  by  the  side  of 
her  counsel,  sainted  him  politely  with  the  ntmost  coolness  and 
composure. 

Mr.  Bingham.  May  it  please  your  Honor:  I  have  a  mo- 
tion to  make,  in  the  matter  of  Henrietta  Robinson,  who 
stands  convicted  of  the  murder  of  Timothy  Lanagan.  The 
prisoner  is  present,  and  if  it  is  the  pleasure  of  the  Court,  I 
move  that  the  sentence  of  the  law  be  now  passed  upon  her. 

Mr.  Piersan.  I  have  now  nothing  further  to  say  against 
the  passing  of  sentence.  All  that  I  was  able  to  do,  has  been 
done  to  avert  it.  I  have  striven  with  all  my  power  to  save 
the  life  of  this  poor  woman,  but  my  exertions  have  been  in 
vain.  I  have  labored,  also,  without  fee  or  reward  of  any 
kind,  except  the  reward  which  the  recollection  of  having 
diligently  and  faithfully  sought  to  save  a  fellow-being,  from 
what  I  consider  an  undeserved  penalty,  will  afford.  I  be- 
lieve this  woman  should  have  had  a  new  trial.  I  believe  she 
was  unjustly  condemned — ^but  legal  tribunals  have  adjudged 
otherwise,  and  ordered  that  she  shall  suffer  death.  The  mo- 
ment having  now  arrived  when  further  effort  would  be  not 
only  vain  but  injudicious,  I  resign  my  unhappy  client  to  her 
fate,  and  submit  to  the  mandate  that  demands  her  sacrifice. 

Judge  Harris.  Mrs.  Robinson,  have  you  any  objections  to 
removing  your  veilt  The  prisoner  threw  her  veil  over  her 
bonnet,  at  the  same  time  laughing  and  conversing  with  those 
around  her. 

THE  SENTENCE. 

The  Court.  It  is  my  painful  duty,  Mrs.  Robinson,  to  in- 
form you  that  the  Supreme  Court  at  Albany,  has  denied  the 
application  of  your  counsel  for  a  new  trial  in  your  case,  and 
has  ordered  this  Court  to  pass  the  sentence  of  the  law  upon 
you.  Have  you  anything  to  say  before  that  sentence  is 
passed  t 

Mrs.  Rohinson.  Yes;  I  have  much  to  say,  but  I  know  I 
should  be  interrupted. 

The  Court.  You  have  been  convicted  of  the  willful  mur- 
der of  Timothy  Lanagan. 
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Mrs.  Robinson.  Yes ;  but  it  was  upon  false  evidence.  You 
have  all  conspired  against  me.    Shame,  judge,  shame! 

The  Court.  The  law  has  proceeded  with  a  slow  but  steady 
step  to  judgment.  You  have  passed  from  one  situation  to 
another,  until  you  find  yourself  in  this  condition.  To  you 
life  is  lost— character  is  gone — ^friends  are  gone. 

Mrs.  Robinson.    No,  no — ^not  all. 

The  Court.  If  I  thought  you  would  listen  to  me — but  I 
know  you  would  not — ^I  would  advise  you  to  abandon  this 
fruitless  struggle  with  the  world;  I  would  counsel  you  to 
throw  off  this  feigned  insanity,  and  prepaid  to  meet  the  fate 
that  awaits  you  with  true  womanly  resignation.  Everything 
is  lost  to  you.  Honor  and  virtue  are  gone.  Indeed,  life  to 
you  is  not  worth  possessing. 

Mrs.  Robinson.  Oh,  don't  trouble  yourself  about  that,  if 
you  please,  judge. 

The  Court.  I  am  aware  that  you  would  listen  to  nothing 
from  me.  I  shall,  therefore,  without  further  remarks,  pro- 
ceed to  pass  sentence  upon  you.  The  sentence  of  the  Court 
is,  that  you,  Henrietta  Robinson,  be  detained  in  the  county 
prison  of  the  county  of  Rensselaer  until  the  third  day  of 
August  next,  and  that  on  that  day,  between  the  hours  of  ten 
o'clock  in  the  forenoon  and  two  o'clock  in  the  afternoon  you 
be  hanged  by  the  neck  until  you  be  dead,  and  may  God,  in 
his  infinite  mercy,  save  your  soul. 

Mrs.  Robinson.  You  had  better  pray  for  your  own  soul, 
sir. 

Mr.  Pierson  desired  her  to  remain  quiet. 

Mrs.  Robinson.  Why  should  I  remain  quiet t  What  fort 
Am  I  not  the  victim  of  a  political  conspiracy  intended  to 
crush  an  innocent  mant  I  will  not  be  silent.  AH  have  de- 
serted me.  Martin  I  Townsend  has  deserted  me.  Sheriff 
Price  is  a  shameless,  villainous,  heartless 

Mr.  Pierson.    Be  quiet. 

The  prisoner  continued  her  denunciations  against  various 
individuals,  declaring  that  she  was  the  victim  of  a  political 
conspiracy. 

The  Court.    It  is  particularly  desirable  that  the  audience 
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should  remain  seated,  and  it  is  further  to  be  hoped,  that  no 
one  will  follow  the  prisoner  to  the  carriage.  The  sheriff  will 
remove  her. 

The  Prisoner.  Judge  Harris,  may  the  judge  of  judges  be 
your  judge. 

THE  COMMUTATION  OF  SENTENCE. 

Mrs.  Robinson  had  been  brought  up  in  the  Church  of  England, 
but  after  her  sentence  became  a  Roman  CatfaoHe,  made  confession 
of  her  sins  and  received  the  sacrament  of  baptism  at  the  hands 
of  the  priest  of  St.  Mary's  Church.  She  professed  to  look  forward 
to  the  day  of  her  execution  with  gratification,  as  the  end  of  her 
earthly  tribulations,  and  the  commencement  of  a  happier  existence. 
The  thought  of  living  longer — of  the  commutation  of  her  sentence 
to  imprisonment — appeared  to  be  repugnant  to  her,  in  the  extreme. 
She  resisted  all  effort  in  that  direction,  beseeching  visitors  to  pre- 
vail on  the  governor  to  let  her  die  as  the  law  had  ordained,  de- 
nouncing those  who  interested  themselves  in  this  behalf,  as  ene- 
mies, who  had  united  in  that  ^^poUtical  conspiracy*'  which  had  com- 
passed her  condemnation  by  faJse  evidence  in  a  '^corrupt"  tribunal, 
and  which  now  only  sought  to  snatch  from  her  the  rest  she  was 
about  to  find  in  the  grave. 

As  the  day  for  the  execution  of  the  condemned  woman  ap- 
proached, from  the  people  of  Troy,  from  different  parts  of  the 
state  and  from  other  states  communications  were  sent  to  the  gov- 
ernor, urging  him  in  the  most  pressing  manner  to  avert  the  judg- 
ment of  the  law.  He  was  appealed  to  as  a  christian,  as  a  parent, 
as  a  philanthropist,  as  an  executive  living  ^  this  intelligent  nine- 
teenth century,''  to  prevent  the  baibarism  of  putting  an  insane 
woman  to  death.  The  sheriff  in  whose  charge  she  was,  some  of  the 
counsel  who  appeared  against  her  on  ihe  trial,  and  Judge  Harris 
himsdf  went  before  the  governor  and  represented  that,  notwith- 
standing their  belief  in  her  sanity  at  the  time  of  the  conviction,  and 
the  opinion  that  an  acquittal,  under  the  circumstances,  would  have 
been  deplorable  as  an  example,  neverthdess,  her  subsequent  con- 
duct had  been  so  eccentric  and  unaccountable,  that  it  was  impossi- 
ble to  suppress  serious  doubts  as  to  ^e  soundness  of  her  mind. 
They  consequently  recommended  the  case  to  the  attention  of  the 
governor  as  one,  in  their  judgment,  calling,  in  a  peculiar  manner, 
for  the  exercise  of  the  gnbeinatorial  prerogative. 

On  July  27th,  1855,  a  week  before  the  day  appointed  for  the 
execution,  the  governor  commuted  the  sentence  to  imprisonment 
for  life  in  Sing  Sing  prison.  The  next  day  she  was  taken  to  Sing 
Sing  where  she  remained  until  transferred  to  Auburn  State  Hos- 
pital in  1873  and  later  to  the  Matteawan  State  Asylum  where  she 
died  on  May  14th,  1905. 


THE  TRIALS  OF  THE  WESTERN  INSURGENTS 

FOR  TREASON,  PHILADELPHIA, 
PENNSYLVANIA,  1795. 

THE  NARRATIVE. 

The  Act  of  Congress  of  March,  1791,  which  imposed  a  tax 
upon  spirits  distiUed  within  the  United  States,  produced  at 
once  great  opposition,  both  in  and  out  of  Congress.  A  ma- 
jority of  the  southern  and  western  members,  even  before  the 
bill  was  passed,  proclaimed  an  organized  agitation  for  its  re- 
peal; and  hardly  had  the  President's  signature  been  obtained 
before  the  measure  was  assailed  violently  from  the  country 
at  large.  It  was  branded  with  the  name  of  an  excise,  a  term 
very  hateful  to  the  people,  as  connected  with  the  former  op- 
pressions of  the  British  Government.  It  was  declared  un- 
necessary and  tyrannical.  The  Legislatures  of  Maryland, 
Pennsylvania,  Virginia  and  North  Carolina  united  in  solemn 
declarations  of  rooted  dislike,  and  of  resistance,  in  some 
cases  hardly  to  be  reconciled  with  constitutional  opposition; 
and  by  the  latter  State  a  position  was  assumed,  which,  in 
later  days,  would  have  been  called  nullification.  But  it  was 
in  the  western  parts  of  Pennsylvania  and  Virginia,  and  par- 
ticularly in  the  counties  of  Alleghany,  Washington,  Payette 
and  "Westmoreland,  in  the  first-mentioned  State,  thiat  re- 
sistance to  the  bill  was  most  violent,  and  it  was  there  an 
agitation  was  started  which,  in  the  course  of  a  few  years, 
ripened  into  an  organized  insurrection,  and  involved  its  lead- 
ers in  the  crime  of  treason. 

The  peculiar  opposition  of  these  portions  of  the  Union 
may  be  accounted  for  by  the  circumstance  that  the  war  of 
the  Revolution,  by  cutting  oflP  the  trade  in  foreign  spirits, 
had  turned  the  attention  of  the  grain  growing  districts  of 
these  States  to  the  distillation  of  rum  and  whisky.  This 
soon  grew  into  a  very  considerable  business ;  the  greater  part 
of  the  United  States  was  supplied  from  these  sources,  and 
spirits  were  even  exported  into  Canada.     So  lucrative  did 
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this  trade  become,  that  almost  the  whole  local  population,  at 
the  end  of  the  Revolution,  was  connected  with  it  The  *' West- 
em  Conntiy/'  as  it  was  then  called,  swarmed  with  distilleries, 

Not  only  were  whisky  and  rum  articles  of  commerce  and 
of  consumption,  but  from  the  natural  deficiency  of  specie  in  a 
new  country  they  also  were  used  universally  as  currency. 
Payments  were  made  in  them;  and  they  were  received  in 
satisfaction  of  debts. 

The  agricultural  interests  became  enlisted  in  the  traffic  by 
the  immense  amount  of  grain  thus  consumed.  At  one  time, 
such  was  the  quantity  disposed  of  in  this  manner,  that  a 
famine  was  dreaded,  and,  moved  by  popular  clamor,  the 
Legislature  was  compelled  to  interfere  and  pass  a  law  to 
prevent  the  distillation  of  any  kind  of  grain ;  which  was,  how- 
ever, afterwards  repealed,  so  far  as  regards  lye  and  barley. 

The  first  indication  of  a  spirit  of  discontent  was  mani- 
fested  in  the  general  circulation  of  opinions  unfavorable  to 
the  law,  and  calculated  to  discourage  the  acceptance  of  offices 
under  it,  or  any  compliance  on  the  part  of  those  who  might 
be  so  disposed.  This  was  soon  followed  by  a  pretense  of  a 
cessation  of  distilling.  Then  succeeded  secret  associations  to 
abstain  from  compliance  with  the  law,  which  were  very  gen- 
eral. These  were  found  ineffectual.  The  law  went  into  oper- 
ation in  June,  1791,  and  the  offices  were  pretty  generally  ac- 
cepted. 

The  officers  then  became  marks  for  insult  and  opprobrium. 
Threats  against  them  were  frequent.  Soon  actual  violence 
was  resorted  to,  to  prevent  the  execution  of  the  law.  Before 
these,  however,  another  engine  was  employed — ^the  expression 
of  discontent  by  means  of  public  meetings. 

In  September,  1791,  the  opposition  broke  out  into  ox>en 
violence.  Robert  Johnson,  a  collector  in  Alleghany  and  Wash- 
ington Counties,  was  seized  by  an  armed  mob  and  tarred  and 
feathered.  Yet  the  authorities  hesitated  to  proceed  to  ex- 
tremities. No  means  had  as  yet  been  provided  by  Congress 
by  which  the  Executive  could  come  to  the  assistance  of  the 
judiciary,  in  the  enforcement  of  the  laws.  The  Constitution 
had  been  hi  operation  but  a  short  time;  the  actual  strength 
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of  the  government  was  not  known;  it  was,  therefore  advis- 
able not  to  put  forth  its  energies  nnless  with  certainly  of 
sneeess.  But  this  had  only  the  effect  of  encouraging  the  dis- 
contented. The  outrages  soon  became  only  more  bold  and 
violent.  Mr.  Wells,  the  collector  for  Westmoreland  and  Fay- 
ette counties,  was  ill-treated,  and  many  private  citizens,  who 
had  declared  their  determination  to  support  the  laws,  were 
exposed  to  insult,  and  even  personal  violence.  In  October, 
1791,  an'  unfortunate  man  of  the  name  of  Wilson,  who  was 
insane,  fancying  himself  a  collector  of  the  revenue,  or  in- 
vested with  some  office  in  connection  therewith,  told  a  num- 
ber of  people  that  he  was  engaged  in  an  important  inquiry 
in  regard  to  the  excise,  and  that  he  was  to  ascertain  and  re- 
I>ort  to  Congress  those  who  had  not  entered  their  stills.  A 
few  days  after  this  he  was  pursued  by  a  party  of  men  in  dis- 
guise, taken  out  of  his  bed,  and  carried  about  five  miles  into 
the  county,  stripped  of  his  clothes,  and,  after  having  been 
inhumanly  burnt  in  several  places  with  hot  irons,  was  tarred 
and  feathered. 

Not  long  after  this,  one  Rossberry  was  tarred  and  feathered 
for  advocating  the  excise  law.  An  armed  band  seized  and 
carried  off  two  i>ersons  who  were  witnesses  in  the  case  of 
Wilson.  Many  attempts  against  the  person  of  Inspector 
Qeneral  Neville,  were  made,  in  order  to  force  him  into  a 
resignation. 

It  soon  became  impossible  to  obtain  places  for  revenue 
offices.  In  August,  1792,  General  Neville  obtained  the  house 
of  one  William  Faulkner,  a  captain  in  the  army,  for  an  office 
of  inspection  in  Washington  county.  Soon  after  this.  Cap- 
tain Faulkner  was  met  by  a  large  number  of  people,  in  the 
same  neighborhood  where  Johnson  had  been  maltreated  the 
preceding  year.  A  knife  was  put  at  his  throat,  and  the  as- 
sailants threatened  to.  scalp,  tar  and  feather  him  and  to 
bum  his  house,  unless  he  would  promise  to  prevent  its  further 
use  as  an  office.  He  was  comx>elled  to  make  the  promise; 
and,  in  consequence,  wrote  a  letter  to  the  Inspector,  counter- 
manding the  permission  to  use  his  house. 
^  In  April,  1793,  a  party  of  armed  men  in  disguise,  made 
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an  attack  on  the  house  of  Wells,  the  Collector  of  Bevenne, 
who  resided  in  Fayette  county.  He  was  not,  however,  at 
home  that  night;  and  they,  therefore,  were  obliged  to  con- 
tent themselves  with  breaking  open  his  house,  threatening, 
terrifying  and  abusing  his  family.  In  the  following  June, 
the  Inspector,  General  Neville,  was  burnt  in  effigy  in  Alle- 
ghany county,  at  a  place  and  on  a  day  of  public  election,  and 
in  the  presence  of  the  magistrates  and  other  public  officers, 
without  any  interruption  whatever. 

On  the  22nd  of  November,  in  the  same  year,  another  party 
of  men,  disguised  and  armed,  went  to  the  house  of  Wells. 
They  broke  into  it,  and  demanded  a  surrender  of  his  com- 
mission and  official  books.  On  his  refusal,  a  pistol  was  put 
at  his  head,  and  he  was  compelled  to  comply  under  threats- 
of  death.  Not  content  with  this,  the  rioters,  before  they  de- 
parted, ordered  him,  under  pain  of  another  visit  and  the  de- 
struction of  his  house,  to  publish  his  resignation  within  two 
weeks. 

In  January,  1794,  William  Richmond,  who  had  given  in- 
formation against  some  of  the  rioters  in  the  affair  of  Wilson, 
had  his  bam  burnt,  with  all  the  grain  and  hay  that  it  con- 
tained; and  the  same  thing  happened  to  Bobert  Shawhan,  a 
distiller,  who  had  been  among  the  first  to  accede  to  the  law, 
and  who  had  always  spoken  favorably  of  it.  James  Kiddoe 
and  William  Ooughran,  who  had  entered  their  stills,  were 
first  threatened  and  then  attacked.  The  grist-mill  of  the 
former  was  mutilated,  and  the  still  of  the  latter  destroyed, 
and  his  saw  and  grist-mills  rendered  useless.  The  office  in 
Westmoreland  was  repeatedly  attacked  in  the  night  by  armed 
men  who  fired  upon  it;  but  it  was  defended  with  so  much 
courage  by  Wells,  the  collector  and  Beigan,  the  owner  of  the 
house,  as  to  maintain  it  for  the  remainder  of  the  month.  At 
midnight  on  June  6th,  a  number  of  persons  armed  and 
painted  black  broke  into  the  office  of  John  Lynn,  a  collector ; 
took  him  to  the  woods  and  made  him  swear  that  he  would 
never  again  allow  his  house  to  be  used  as  an  office;  never 
again  have  an  agency  in  the  excise  and  never  disclose  their 
names. 
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Qeneral  Neville  had  received  many  warnings  that  his  house 
would  be  attacked.  On  July  17,  a  number  of  rioters  assem- 
bled at  Couche's  Fort,  a  few  miles  from  his  residence,  to  the 
number  of  five  or  si^  hundred  men.  A  plan  was  concerted 
to  proceed  at  once  to  General  NeviUe's,  to  compel  the  resig- 
nation of  his  office,  and  ihe  delivery  of  his  papers,  and  to 
8ei2se  the  marshal.  They  accordingly  marched  lliere  in  a  body, 
and,  after  notifying  the  women  and  children  to  withdraw, 
began  tlie  attack.  The  outliouses  and  adjacent  buildings 
were  first  set  on  fire,  which  compelled  Hie  Qeneral  and  tliose 
with  him  to  come  out  and  surrender. 

The  mansion  was  then  set  on  fire,  and  it  and  the  out-build- 
ings consumed.  While  the  house  was  burning,  the  rioters 
broke  open  tlie  cellar,  drank  up  the  wine,  and  many  things 
of  value  were  stolen  therefrom.  Later,  another  attack  was 
made  ux>on  the  residence  of  Wells,  the  Collector  of  Payette 
County.  His  house  was  burned,  and  he  was  compelled  to  re- 
sign his  commission,  and  swear  never  to  hold  the  office  for 
the  future.  Threatening  letters  were  sent  to  Webster,  the 
Collector  of  Westmoreland  County ;  and  a  party  goiug  to  his 
house,  he  made  no  resistance,  but  brought  out  his  commission 
and  papers  himself,  tore  them  up  and  trod  them  under  foot. 

President  Washington  now  determined  that  the  insurrec- 
tion should  be  suppressed.  If  the  state  government  would  not 
do  it,  then  the  federal  government  must.  He  issued  a  proc- 
lamation commanding  the  malcontents  to  disperse  and  called 
for  12,950  militia  from  the  states  of  New  Jersey,  Mary- 
land, Virginia  and  Pennsylvania.  The  governors  of  the  states 
responded,  and  while  the  militia  was  assembling  a  last  at- 
tempt was  made  to  render  its  employment  uiinecessary. 
Three  distinguished  citizens  of  Pennsylvania  were  by  the 
President  appointed  commissioners,  to  bear  to  the  insurgents 
a  general  amnesty  for  past  offenses  on  the  sole  condition  of  a 
future  obedience,  to  which  the  governor  of  Pennsylvania 
added  two  more. 

They  met  at  Pittsburg  on  August  21st,  but  after  negotia- 
tions with  the  insurgents,  were  obliged  to  report  that  there 
was  no  probability  that  the  act  for  raising  revenue  on  dis- 
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tilled  spirits  could  be  enforced  by  the  usual  course  of  civil 
authority,  and  that  some  more  competent  force  was  necessary 
to  cause  the  laws  to  be  duly  executed,  and  to  insure  to  the 
officers  and  well-disposed  citizens  that  protection  which  it  is 
the  duty  of  government  to  afford. 

This  last  appeal  having  failed,  the  militia  was  at  once  put 
in  motion.  The  command  of  the  expedition  had  been  con- 
ferred on  Governor  Lee  of  Virginia;  and  the  Governors  of 
New  Jersey  and  Peunsylvania  commanded  the  militia  of  the 
several  states,  under  him. 

The  army  marched  in  two  divisions  into  the  country  of  the 
insurgents.  The  greatness  of  the  force  prevented  the  effu- 
sion of  blood.  The  disaffected  did  not  venture  to  assemble 
in  arms.  Though  many  complaints  were  made  against  the 
excesses  of  the  soldiery,  no  further  violations  of  the  laws  oc- 
curred. The  excise  was  continued  without  opposition  and 
revenue  collected  under  it  until  the  year  1805,  when  the  law 
was  repealed. 

After  quiet  had  been  thus  restored  and  the  civil  authority 
was  enabled  to  assert  itself,  the  prosecutions  of  those  con- 
cerned in  the  insurrection  were  carried  on  with  vigor,  and  a 
number  of  arrests  of  those  who  took  the  most  active  part 
were  made.  Indictments  for  treason  were  found  against 
them  and  they  were  tried  in  the  United  States  Court  at 
Philadelphia.  Many  pleaded  guilty,  some  were  dismissed 
for  want  of  evidence,  some  were  granted  further  time,  and 
those  who  were  convicted  were  afterwards  pardoned  by  the 
Presiaent. 

THE  TRIAL.^ 

In  the  United  States  Circuit  Court,  Philadelphia,  Pen/nsyU 
vania,  May,  1795. 


Hon.  WnjjAM  Paterson,*  1      ^   , 
Hon.  Richard  Peters,*        j  ^ 


*  Bibliography.    •  Wharton's  State  Trials,  see  4  Am.  St.  Tr.  616. 
Dallas'  Reports  of  the  Supreme  Court  of  the  United  States  and 
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May  18. 

IndietmentB  for  treaaon  had  been  previously  returned  against  a 
nnmber  of  the  Insuigents  in  tiie  resiatanee  to  the  Ezeise  Law  in  the 
western  eoonties  of  Pennsjlvania.*  A  venire  was  issued  in  each 
ease  summoning  a  jury  for  the  April  term  and  to  each  writ  the 
marshal  returned  a  separate  panel  containing  the  names  of  thirty- 
six  jurors  from  the  city  of  Philadelphia^  fifteen  from  the  county 
of  Delaware,  nine  fnxn  ^  county  of  Chester,  and  twelve  from 
each  county  in  which  the  treason  was  charged  to  have  been  com- 
mitted, middng  seventy-two  jurors  on  each  pand^  and  one  hun- 
dred and  eight  jurors  stnnmoned  on  the  whole. 

The  act  of  Congress  (1  VoL,  p.  112,  Sec.  29)  directed  "that  any 
person  who  shall  be  accused  and  indicted  of  ^ason,  shaU  have  a 
copy  of  the  indictment,  and  a  list  of  the  jury  and  witnesses  to  be 
produced  on  the  trial  for  proving  the  said  indictment,  mentioning 
the  names  and  places  of  abodes  of  such  witnesses  and  jurors,  de- 
livered unto  him  at  least  three  days  before  he  shall  be  tried  for  the 


same.'' 


The  District  Attorney  had,  in  due  time,  delivered  to  the  several 
prisoners  copies  of  the  indictment,  of  the  panel  of  jurors,  and  of 
the  list  of  witnesses;  but  had  omitted  to  deHver  a  copy  of  the  cap- 
tion of  the  indictment,  and  to  specify  the  occupations,  or  the  places 
of  abode  of  the  jurors  and  witnesses,  otherwise  than  by  mention- 
ing the  counties  in  which  the  jurors  respectively  resided. 

WiUiarn  RawU,^  District  Attorney,  and  WHUam  Brad- 
ford,^ Attorney  General,  for  the  United  States.  Mr.  Lewis,'' 
for  the  Prisoners. 

Pennsylvania,  Vol  2;  Federal  Cases,  St  Paul,  West  Pub.  Co.,  1896, 
Book  26. 
'  See  4  Am.  St  Tr.  638. 

*  See  4  Am.  St  Tr.  616. 

*  The  names  of  the  prisoners  are  not  given  in  any  of  the  reports 
of  the  proceedings. 

>  See  4  Am.  St  Tr.  624. 

^Bradfdbd,  William.  (1755-1795.)  Bom  Philadelphia,  Pa. 
Ghreat-grandson  of  the  first  printer  in  Philadelphia.  Graduated 
Princeton  (A.  B.,  1772;  A.  M.,  1775);  studied  law  with  Edward 
Shippen;  admitted  to  Bar  (Philaddphia),  1778.  In  Revolutionary 
War  served  as  major  of  brigade  to  General  Roberdeau;  captain 
of  Pa.  Battalion  Plying  Camp,  1776;  captain  of  11th  Pa.,  1776- 
1777;  lieut.  colonel  and  deputy  comm.  general  of  musters,  1777- 
1779;  attorney-general  of  Pennsylvania,  1780;  judge  Supreme 
Court  (Pa.),  1791-1794;  attorney-general^  of  the  United  States, 
1794.  In  early  life  wrote  pastoral  poems  in  imitation  of  Shenstone 
which  were  published  in  ^Thiladelphia  Magazine."  Author  of 
(1793)  "An  Inquiry  How  Far  the  Punishment  of  Death  is  Neces- 
sary in  Pennsylvania"  (an  essay  in  the  form  of  a  report  for  the 
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Mr.  Lewis  suggested  the  foUowing  exceptions,  not  so  mneh  for 
the  existing  eases,  as  to  prevent  the  introduction  of  precedents,  in- 
jurious to  the  rights  and  safety  of  posterity:  (1)  That  the  marshal 
had  returned  a  greater  number  of  jurors  than  the  law  authorized, 
and  that  he  had  returned  a  several  panel  in  each  case,  instead  of 
one  general  panel  to  try  all  the  issues  at  this  court  (2)  That  a 
copy  of  the  caption  of  the  indictments  as  well  as  a  copy  of  the  in- 
dictments themselves,  had  not  been  delivered  to  the  respective  pris- 
oners. (3)  The  lists  furnished  to  the  respective  prisoners,  do  not 
contain  a  sufficient  specification  of  the  addition  and  places  of  abode 
of  the  jurors  and  witnesses. 

Mr.  Bradford  (attorney  general  of  ihe  United  States)  and  Mr. 
Bawle  (attorney  of  the  Strict)  were  also  impressed  with  the  pro- 
priety and  necessity  of  establishing  sound  and  permanent  princi- 
ples on  this  first  discussion  of  the  doctrine  of  treason,  as  it  applied 
to  the  existing  Constitution  of  the  United  States.  But  they  con- 
tended: (1)  That  the  exception  to  the  number  of  jurors  returned, 
and  to  the  mode  of  returning  separate  panels,  ought  not  to  be  al- 
lowed. (2)  That  it  is  not  necessary,  nor  is  it  material,  to  furnish 
the  prisoner  with  a  copy  of  the  caption,  as  well  as  of  the  indict- 
ment (3)  That  the  addition  of  the  jurors  and  witnesses,  as  to  the 
place  of  abode,  is  sufficient;  but  if  the  Court  think  otherwise,  time 
will  be  allowed  to  amend  it.  The  act  of  Congress,  however,  does 
not  require  a  specification  of  the  occupation  of  the  jurors  and  wit- 
nesses, but  only  of  their  names  and  places  of  abode;  and  it  cannot 
be  controlled  by  the  provision  of  the  State  act,  which  is  in  that 
respect  different;  but  must  be  deemed  substantive  and  independent. 

Mav  18. 

Vltikass,  Justice.  I  have  considered  the  objections  made 
to  the  panels,  and  do  not  conceive  these  objections  relevant. 

Although,  in  ordinary  cases,  it  would  be  well  to  accommo- 
date our  practice  with  that  of  the  state,  yet  the  judiciary  of 
the  United  States  should  not  be  fettered  and  controlled  in  its 
operations,  by  a  strict  adherence  to  state  regulations  and 
practice.  But  I  see  not,  that  in  a  liberal  view  and  construc- 
tion of  the  laws  of  the  United  States,  on  this  subject,  a  rigid, 
adherence  to  all  the  local  and  economical  regulations  of  the 

use  of  the  Legislature,  prepared  at  the  request  of  Gov.  Mifflin, 
which  brought  about  a  mitigation  of  the  penal  laws  of  Pa.).  M.  A. 
(Honorary)  Univ.  of  Pa.,  1781.  See  Appleton's  Cyc.  Am.  Biog., 
1915;  National  Cyc.  Am.  Biog.,  1897;  Princeton  Univ.  Gen.  Cat 
(1746-1906)  1908;  The  Philadelphia  Bar,  1776-1868  (D.  P.  Brown) 
1868;  Martin's  Bench  and  Bar  of  Philadelphia,  1883;  Allibone's 
Dictionary,  1858;  Univ.  of  Pa.  Cat.  (1794-1893). 
^  See  awie,  p.  6. 
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state,  is  directed  or  necessary.  It  should  seem,  tliat  the 
most  pointed  reference  was  had  to  the  desi^ation  and  quali- 
fication of  jurors,  and  not  to  the  exact  numbers  of  which  the 
panel  should  consist.  The  legislature  of  a  state  have  in  their 
consideration  a  variety  of  local  arrangements,  which  cannot 
be  adapted  to  the  more  expanded  policy  of  the  nation.  It 
never  could  have  been  in  the  contemplation  of  Congress,  by 
any  refemce  to  State  regulations,  to  defeat  the  oi)€ration  of 
the  national  laws.  Now,  there  are  cases,  which  have  been 
stated,  in  which  some  of  the  criminal  laws  of  the  United 
States  may  be  rendered  impracticable  by  an  adherence  to  the 
rule  of  numbers  prescribed  as  to  jurors,  in  criminal  cases,  by 
the  state  law;  and,  especially,  if  there  must  be  but  one  panel 
as  has  been  contended.  Yet,  the  most  substantial  requisites, 
to-wit,  the  qualifications  of  jurors  and  mode  of  selection,  may 
be  adhered  to.  As  to  the  clause  in  the  law  of  the  United 
States,  directing  that  "the  laws  of  the  states  (with  great 
exceptions)  shall  be  regarded  as  rules  of  decision,  in  trials  at 
common  law,  in  the  courts  of  the  United  States,'*  I  do  not 
think  it  applies  to  the  case  before  us. 

All  the  arguments  founded  on  the  inconveniences  to  the 
defendants,  if  in  this  case  particularly  any  such  exist  (of 
which  I  much  doubt),  weigh  lightly,  when  set  against  the 
delays  and  obstructions  which  the  objection  would  throw  in 
the  way  of  the  execution  of  the  laws  of  the  nation. 

Paterson,  Justice.  The  objections  that  have  been  sug- 
gested on  this  occasion,  are  principally  founded  on  the  29ih 
section  of  the  judicial  act  of  Congress,  which  refers  the  fed- 
eral courts  to  the  state  laws,  for  certain  regulations  respect- 
ing juries.  But  the  words  of  this  reference  are  clearly  re- 
stricted to  the  mode  of  designating  the  jury  by  lot,  or  other- 
wise ;  and  to  the  qualifications  which  are  requisite  for  jurors, 
according  to  the  laws  and  practice  of  the  respective  states. 
Since,  therefore,  the  act  of  Congress  does  not  itself  fix  the 
number  of  jurors,  nor  expressly  adopt  any  state  rule  for  the 
purpose,  it  is  a  necessary  consequence,  that  the  subject  must 
depend  on  the  common  law;  and  by  the  common  law,  the 
court  may  direct  any  number  of  jurors  to  be  summoned,  on 
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a  consideration  of  all  the  circmnstances  under  which  the 
venire  is  issued  There  are  instances,  indeed,  where  five 
juries  have  been  summoned  upon  a  trial  for  high  treason,  in 
order  that  after  the  allowance  of  the  legal  challenges,  a  com- 
petent number  might  still  be  insured.  In  the  present  in* 
stance,  the  precept  requires  the  marshal  to  return  at  least 
forty-eight  jurors ;  and  he  has  not  in  my  opinion  been  guilty 
of  any  excess  in  the  exercise  of  that  discretion  for  returning 
a  greater  number,  with  which  he  is  legally  invested. 

Neither  is  the  mode  of  making  his  return  justly  exception- 
able. As  the  act  of  Congress  directs  that  twelve  jurors  shall 
be  summoned  from  the  county  in  which  the  offense  was  com- 
mitted, I  cannot  conceive  any  more  proper,  or  more  legal  way 
of  proceeding,  than  by  issuing  a  venire  in  each  case;  and 
then  there  must  of  course  be  a  separate  panel  returned,  in 
conformity  to  every  writ. 

Thus,  likewise,  the  act  of  Congress  and  the  state  act  have 
been  reconciled,  and  both  put  into  operation;  twelve  jurors 
being  returned  in  pursuance  of  the  former,  and  sixty  jurors 
being  returned  in  pursuance  of  the  latter  law. 

With  respect  to  the  objection,  that  a  copy  of  the  caption 
of  the  indictment  has  not  been  furnished  to  the  prisoners,  it 
may  be  observed,  that,  although  the  practice  of  Pennqrlvania 
has  been  different,  yet,  the  caption  and  the  indictment  seem 
naturally  to  form  but  one  instrument;  and  copies  of  both 
tshould/  therefore,  be  delivered  under  the  provisions  of  the 
act  of  Congress,  there  can  be  little  inconveniency  in  adopting 
this  rule;  and  it  is  calculated  to  avoid  much  difficulty  and 
controversy. 

The  objection,  that  the  place  of  abode  of  the  Jurors  and 
witnesses  has  not  been  sufficiently  derignated,  in  the  I'sts  fur- 
nished to  the  prisoners,  is,  likewise,  in  our  opinion  a  valid 
one.  The  object  of  the  law  was  to  enable  the  party  accused, 
to  prepare  for  his  defense,  and  to  identify  the  jurors  who 
were  to  try,  and  the  witnesses  who  were  io  prove,  the  indict- 
ment against  him.  It  is  contrary  to  the  spirit  and  intent  of 
such  a  provision,  that  the  whole  range  of  the  state,  or  of  a 
county,  should  be  allowed,  as  descriptive  of  a  place  of  abode ; 
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and  it  is  the  duty  of  the  judges  so  to  mould  the  practiee  and 
construction  of  statutes,  as  to  render  them  reasonable  and 
just.  With  r^ard  to  the  place,  theref  ore,  we  think  the  town- 
ships in  which  the  jurors  and  witnesses  respectively  reside, 
should  be  specified ;  but  the  act  of  Congress  does  not  require 
a  specification  of  their  occupations,  and  the  niceties  of  the 
state  act  are  not,  in  that  respect,  incorporated  into  the  fed- 
eral GfysteuL 

In  consequence  of  this  decision,  the  trials  were  suspended,  in  or- 
der to  give  the  attorney  of  the  district  i^e  three  days  reqmied  by 
the  act  of  Congress  for  delivering  to  the  prisoners  amended  copies 
of  the  caption  and  indictment,  and  of  the  lists  of  jnrois  and  wit* 
nesses. 

Later  two  of  l^e  prisoners  (Stewart  and  Wright)  being  brought 
to  the  bar,  on  separate  charges  of  treason,  Mr.  Lewis  read  their 
depositions,  stating  the  absence  of  material  witnesses  in  both  eases, 
and  moved  to  postpone  the  trials  till  an  opportmiity  was  given  to 
procure  the  attendance  of  those  witnesses  from  the  western  coun- 
ties. He  urged  the  general  inconveniency  of  a  commitment  and 
trial  at  so  great  a  distance  from  the  scene  of  the  criminal  transac- 
tion; the  friendless  situation  of  the  prisoners,  and  the  poverty  of 
the  witnesses.  The  Court  ordered  the  trials  of  Stewart  and  Wright 
postponed;  and  it  was  agreed  that  they  should  not  be  brought  on 
till  the  trial  of  the  other  prisoners  who  were  ready  for  trial  was 
concluded.  One  Porter  Was  then  arraigmed  on  an  indictment  for 
treason,  committed  in  the  county  of  Alleghany,  in  the  state  of 
Pennsylvania,  by  levying  war  against  the  United  States.  After  a  long 
examination  of  witnesses,  it  was  discovered,  that  the  prisoner, 
though  he  was  at  Couche's  Fort,  had  taken  no  part  in  the  insurree- 
tion,  that,  in  fact,  he  was  not  the  person,  liable  to  the  charge,  bnt 
another  person  of  the  same  name;  and  thereupon  the  jury,  1^  di- 
rection of  Ae  Court,  found  a  verdict  of  not  guilty. 


THE  TRIAL  OP  JOHN  MITCHELL  FOR  TREASON, 
PHILADELPHIA,  PENNSYLVANIA,  1795. 

THE  NAERATIVB, 

Among  those  who  pleaded  not  gwlty  to  a  charge  of  treason 
in  resisting  the  Excise  law,  was  John  Mitchell.  But  on  his 
trial  it  was  shown  that  he  was  one  of  the  party  at  Conche^s 
Fort,  and  that  he  was  armed ;  that  he  assisted  at  the  burning 
of  €kneral  Neville's  honse  and  that  he  was  present  at  the 
meeting  at  Braddock's  Field,  and  was  active  in  other  ways 
in  resisting  the  law  and  in  persuading  others  to  do  so.  His 
lawyers  tried  to  convince  the  jnry  that  what  he  did  was  not 
a  *' levying  of  war"  against  the  United  States,  but  without 
success,  for  he  was  found  guilty  as  charged  in  the  indict- 
ment   But  he  was  afterwards  pardoned  by  the  Premdent 

THE  TEIAL.^ 

In  the  Umied  States  Circtdf  Court,  Philadelphia,  Pennsyl- 
vania, May,  1795. 

Hon.  William  Patbbson,*  Judge. 

The  prisoner,  John  Mitchell,  had  been  indicted  for  treason 
in  levying  war  against  the  United  States.  He  pleaded  not 
guUty, 

WUliam  Rawle,*  District  Attorney,  and  WiUiam  Bradford,* 
Attorney  (General  for  tlie  United  States  for  the  Prosecution. 

Edward  TUghman^  and  Richard  Thomas,^  for  the  Prisoner. 

^  Bibliography,    See  ante,  p.  625. 

»  See  4  Am.  St.  Tr.  638. 

»  See  4  Am.  St.  Tr.  624. 

^  See  ante,  p.  626. 

"TiLGHMAN,  Edward.  (1750-1815.)  Bom  Wve,  Md.  Educated 
in  Philadelphia;  entered  Universitv  of  Pennsvlvania,  1764;  stndied 
Middle  Temple,  London,  1772-1774;  admitted  to  Bar.  1774;  beean 
practice  in  1774  and  practiced  many  years  in  Philadelphia;  ofteni 
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THE  EVIDENCE. 


The  circmnstance  of  the  pris- 
oner being  at  Concho's  was 
proved  by  a  nnmber  of  wit- 
nesses; his  being  at  Braddock's 
Field  by  one  witness,  and  his 
own  confession;  but  there  was 
only  one  positive  witness  to  the 
fact  of  his  having  been  at  the 
burning  of  General  Neville's 
honse,  though  a  second  witness 
said  '^t  ran  in  his  head  that  he 


had  seen  him  there,"  and  a  third 
declared  he  had  passed  him  on 
the  march  thither.  The  scope  of 
the  testimony  as  it  respected  the 
general  object  of  the  insurrec- 
tion, and  as  it  particularly  ap- 
plied to  the  prisoner,  will  be 
found  sufficiently  stated  in  the 
course  of  the  arguments  and 
charge. 


Mr.  Rawle,  So  frequently  and  fnlly  has  the  offense  of 
levying  war  against  the  government  been  defined,  that  a 
doubt  can  be  hardly  raised  upon  the  subject.  Kings,  it  is 
true,  have  endeavored  to  augment  the  number,  and  to  per- 
plex the  descriptions  of  treasons,  as  an  instrument  to  en- 
large their  powers,  and  to  oppress  their  subjects;  but  in 
republics,  and  partieularly  in  the  American  Republic,  the 
crime  of  treason  is  naturally  reduced  to  a  single  head,  which 
divides  itself  into  these  constitutional  propositions.  Ist. 
Levying  war  against  the  government;  and  2nd.  Adhering  to 
its  enemies  and  giving  them  aid  and  comfort.  In  other  words, 
exciting  internal,  or  waging  external  war  against  the  State. 
The  second  branch  of  the  crime,  thus  designated,  renders  it 
unlawful  and  treasonable  for  any  citizen  to  adhere  to  a  for- 
eign public  enemy,  whether  assailing  the  frontiers,  or  pene- 
trating into  the  heart  of  our  country.  But  while  such  a  co- 
operation endangers  the  success  and  prosperity  of  the  com- 
munity, the  effects  of  domestic  insurrection  (which  the  first 

CMef -Justiceship,  but  declined,  1806;  trustee  University  Penn., 
1794-1807.  See  Appleton's  Cycl.  Am.  Biog.,  1915;  National  Cyd. 
Am.  Biog.,  1897;  Biog.  Cat.  Univ.  Penn.,  1894;  Keith  (Charles  P.), 
Provincial  Councillors  of  Pennsylvania;  The  Leaders  of  the  Old 
Bar  of  Philadelphia  (H.  Binney),  1859;  Martin's  Bench  and  Bar 
of  PhHadelphia,  1883. 

•  Thomas,  Richard.  (1745-1832.)  Soldier  in  the  Revolutionary 
War;  member  from  Pennsylvania  of  the  Fourth,  Fifth  and  Sixth 
Congresses.    Died  in  Philadelphia. 
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branch  of  the  division  contemplates)  strike  at  the  root  of  its 
existence ;  and,  in  free  countries  above  all,  must  be  prevented, 
or  corrected  by  the  most  vigilant  and  efficient  sanctions  of 
the  law. 

"What  constitutes  a  levying  of  war,  however,  must  be  the 
same  in  technical  interpretation,  whether  committed  under  a 
republican  or  a  regal  form  of  government,  since  either  insti- 
tution may  be  assailed  and  subverted  by  the  same  means. 
Hence  we  are  enabled  in  the  first  stage  of  our  own  experience, 
to  acquire  precise  and  satisfactory  ideas  upon  the  subject, 
from  the  matured  exi)erience  of  another  government,  which 
has  employed  the  same  language  to  describe  the  offense,  and 
is  guided  by  the  same  rules  of  judicial  exposition.  By  the 
English  authorities  it  is  uniformly  and  clearly  declared,  that 
raising  a  body  of  men  to  obtain  by  intimidation  or  violence 
the  repeal  of  a  law,  or  to  oppose  and  prevent  by  force  or  ter- 
ror the  execution  of  the  law,  is  an  act  of  levying  war.  Doug. 
570.  Again;  an  insurrection  with  an  avowed  design  to  sup- 
press public  offices,  is  an  act  of  levying  war,  and,  although 
a  bare  conspiracy  to  levy  war  may  not  amount  to  that  species 
of  treason ;  yet,  if  any  of  the  conspirators  actually  levy  war, 
it  is  treason  in  all  the  persons  that  conspired;  and  in  Fost. 
218,  it  is  even  laid  down,  that  an  assembly  armed  and  ar- 
rayed in  a  warlike  manner  for  a  treasonable  purpose  is  heUam 
levatum,  though  not  leUum  percussum.  Those,  likewise,  who 
join  afterwards,  though  not  concerned  at  first  in  the  plot, 
are  as  guilty  as  the  original  conspirators ;  for  in  treason  all 
are  principals,  and  whenever  a  lawless  meeting  is  convened, 
whether  it  shall  be  treated  as  riot  or  treason,  will  depend  on 
the  quo  ammo. 

The  evidence,  unfortunately,  leaves  no  room  for  excuse  or 
extenuation,  in  the  application  of  the  law  to  the  prisoners' 
cases.  The  general  and  avowed  object  of  the  conspiracy  at 
Couche's  Fort,  was  to  suppress  the  offices  of  excise  in  the 
Fourth  SurvQT.  As  an  important  measure  for  that  purpose, 
it  was  agreed  to  go  to  €ten.  Neville's  house,  and  to  compel 
him  to  surrender  his  office  and  official  papers.  Some  of  the 
persons  who  were  at  Couche's  Fort,  went  accordingly,  to 
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General  Neville's  and  terminated  a  coarse  of  lawless  and  out- 
rageous proceedings,  by  burning  his  house.  The  prisoner  is 
proved  hy  four  witnesses  to  have  been  at  C!ouche's  Fort;  and 
so  far  from  opi)osing  the  expedition  to  General  Neville's,  he 
offered  himself  to  reconnoitre.  Being  thus  originally  com- 
bined with  the  conspirators,  in  a  treasonable  purpose,  to  levy 
war,  it  was  unnecessary  that  the  purpose  should  be  aft^- 
wards  executed,  in  order  to  convict  them  all  of  treason,  and 
much  less  is  it  necessaiy  to  his  conviction,  that  he  should 
have  been  present  at  the  burning  of  General  Neville's  house, 
which  was  the  consummation  of  their  plot,  or  that  the  burn- 
ing should  be  proved  by  two  witnesses.  But  he  is,  lilcewise, 
discovered,  by  one  of  the  witnesses  at  least,  within  a  few  rods 
of  the  General's,  at  the  moment  of  the  conflagration,  and  he 
is  seen  marching  in  the  cavalcade,  which  escorted  the  dead 
body  of  their  leader,  in  melancholy  triumph,  from  the  scene 
of  action  to  Barclay's  house.  It  is  not  necessary  to  consider 
the  meeting  at  Braddock's  Field,  as  an  independent  treason, 
though  the  avowed  intention  was  to  attack  the  garrison  at 
Pittsburg,  and  to  expel  certain  public  officers  from  the  town ; 
but  the  conduct  of  the  prisoner  on  that  occasion,  concurring 
in  every  violent  proposition  that  was  made ;  and  his  refractory 
and  seditious  deportment  on  the  day  prescribed  for  mgning 
the  declaration  of  submission  to  the  laws,  are  corroborative 
demonstrations  of  that  mala  mens,  that  dark  and  dreary  tur- 
bulence of  soul,  which  is  regardless  of  every  social,  moral 
and  religious  obligation. 

Patbbson,  Justice.  Before  the  defense  is  opened,  I  wish 
to  direct  the  attmtion  of  the  prisoner's  counsel  to  two  con- 
siderations. 1st.  Whether  the  conspiracy  to  levy  war  at 
Couche's  Fort  was  not,  in  legal  contemplation,  an  actual 
levying  of  warl  2nd.  Whether  the  proceedings  at  General 
Neville's  house,  were  not  a  continuation  of  the  act  which 
originated  at  Couche's  Fort?  For,  several  witnesses  have 
proved,  that  the  prisoner  was  at  CoudSe's  Fort,  and  one  posi- 
tive witness  has  proved,  fliat  he  was  at  General  Neville's 
house. 

Mr.  TUghman  and  Mr.  Tkamas  premised  that  they   did 
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not  conceive  it  to  be  their  duty  to  show,  that  the  prisoner 
was  guiltless  of  any  description  of  crime  against  the  United 
States,  or  the  State  of  Penn^lvania.  But  they  contended 
that  he  had  not  committed  the  crime  of  high  treason,  and 
ought,  therefore,  to  be  acquitted  upon  the  present  indict- 
ment The  adjudications  in  England  upon  the  various  de- 
scriptions of  treason^  have  been  worked,  incautiously,  into  a 
system,  by  the  destruction  of  which,  at  this  day,  the  govern- 
ment itself  would  be  seriously  affected;  but  even  there,  the 
best  judges,  and  the  ablest  commentators,  while  they  ac- 
quiesce in  the  decisions  that  have  already  taken  place,  fur- 
nish a  strong  caution  against  the  too  easy  admission  of  future 
cases,  which  may  seem  to  have  a  parity  of  reason.  Con- 
structive, or  interpretative  treasons,  must  be  the  dread  and 
scourge  of  any  nation  that  allows  them.  1  Hale  P.  G.  132, 
259 ;  4  Bl.  Com.  85.  Take  then,  the  distinction  of  treason  by 
levying  war,  as  laid  down  by  the  attorney  of  the  district,  and 
it  is  a  constructive  or  interpretative  weapon,  which  is  cal- 
culated to  annul  all  distinctions  heretofore  wisely  estab- 
lished in  the  grades  and  punishments  of  crimes;  and  by 
whose  mag^c  power  a  mob  may  easily  be  converted  into  a  con- 
spiracy; and  a  riot  aggravated  into  high  treason.  Such, 
however,  is  not  the  sense  which  Congress  has  expressed  upon 
this  very  subject;  for,  if  a  bare  opposition  to  the  execution 
of  a  law  can  be  considered  as  constituting  a  traitorous  of- 
fense, as  levying  war  against  the  government,  it  must  be 
equally  so,  in  relation  to  every  other  law,  as  well  as  in  relation 
to  the  excise  law ;  and  in  relation  to  the  marshal  of  a  court, 
as  much  as  in  relation  to  the  supervisor  of  a  district.  And 
yet,  in  the  penal  code  of  the  United  States,  the  offense  of 
wilfully  obstructing,  resisting  or  opposing,  any  oflScer,  in 
serving,  or  attempting  to  serve  any  process,  is  -considered  and 
punished  merely  as  a  misdemeanor.  1  vol.  Swift's  edit.,  p. 
100,  Sec.  22.  Let  it  be  granted,  that  to  comx>el  Cong^ss  to 
repeal  a  law,  by  violence,  or  intimidation,  is  treason  (and  the 
English  authorities  rightly  construed,  claim  no  greater  con- 
cession), it  does  not  follow,  that  resisting  the  execution  of  a 
law,  or  attempting  to  coerce  an  ofScer  into  the  resignation  of 
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his  commission,  will  amount  to  the  same  offense.  Let  it  be 
granted,  also,  that  an  insurrection  for  an  avowed  purpose  of 
suppressing  all  the  excise  offices  in  the  United  States,  may  be 
construed  into  an  act  of  levying  war  against  the  government 
(and  the  Englidi  authorities  speak  expressly  of  the  uni- 
versality of  the  object,  as  an  essential  characteristic  of  this 
species  of  treason),  it  does  not  follow  that  an  attempt  to 
oblige  one  officer  to  resign,  or  to  suppress  all  the  offices  in 
one  district,  will  be  a  crime  of  the  same  denomination.  1 
Hal.  P.  C.  135.  Nor  can  another. doctrine,  urged  in  support 
of  the  prosecution,  be  fairly  recognized.  It  is  laid  down  in 
all  the  books,  which  have  been  cited,  it  is  admitted  by  the 
Attorney  (General,  that  a  bare  conspiracy  to  levy  war,  does 
not  amount  to  treason;  but,  it  is  contended,  that  if,  at  any 
time  afterwards,  a  part  of  the  conspirators  should  execute 
the  plot,  the  whole  of  them  will  be  involved  in  the  guilt  and 
punishment.  Thus,  no  opportunity  is  left  for  repentance; 
the  motives  which  restrain  the  absentees  from  attending  at 
the  scene  of  action,  however  pure,  can  furnish  no  excuse;  and 
they  are  doomed  to  answer  for  the  conduct  of  others,  which 
they  may,  in  fact,  disapprove,  and  which  they  cannot,  in  any 
degree,  control.  The  state  of  the  evidence,  however,  renders 
it  xmavoidable,  that  this  ground  should  be  taken ;  for,  unless 
the  proceedings  at  Couche's  Port,  and  at  General  Neville's 
house,  can  be  so  combined  and  interwoven,  as  to  form  one 
action,  there  are  not  two  witnesses  to  prove  that  the  prisoner 
was  at  the  latter  place ;  and  the  conduct  at  the  former,  could 
only  amount,  under  the  most  rigid  construction,  to  a  con- 
spiracy to  levy  war,  not  to  an  actual  levying  of  war  against 
the  government.  With  the  necessity  for  two  witnesses  to  an 
overt  act  of  treason,  it  is  not  in  the  power  of  the  judge  or 
juries  to  dispense ;  it  is  a  shield  from  oppression,  with  which 
the  constitution  furnishes  the  prisoner;  and  it  cannot  be  sup- 
plied by  vague  conjectures,  founded  on  the  feeble  recollec- 
tion of  a  witness ;  nor  by  any  idle  declarations  of  the  party 
himself,  in  a  state  of  intoxication ;  a  state  that  does  not  jus- 
tify the  i)erpetration  of  a  crime,  but  may  fairly  be  supposed 
to  deprive  'ttie  criminal  of  a  knowledge  of  the  extent  of  his 
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confession.    2  Hawk.  604;  in  note;  Foet.  C.  L.  240;  4  BL  G. 
356 ;  1  DaL  Bep.  39,  40. 

If  this  view  of  the  law  is  correct,  it  will  be  easy  to  ahow, 
that  its  operation  upon  the  facts,  will  entitle  the  prisoner  to 
an  acquittal.  By  the  meeting  at  Braddock's  Field,  no  act  of 
treason  was  committed,  nor  was  any  plan  for  levying  war 
contrived.  The  people  assembled  there  upon  a  general  invi- 
tation, founded  on  the  calamitous  state  of  the  country;  and, 
though  they  proposed  banishing  certain  citizens  (who  were 
not  public  officers  of  the  United  States)  from  Httsburg 
(which  cannot  surely  be  deemed  treason),  they  neither  exe- 
cuted their  project  nor  committed  any  other  outrage;  but 
after  some  menaces  and  idle  parade,  dispersed  to  their  re- 
spective homes.  The  prisoner  was  certainly  at  Braddockls 
Field;  but  no  treason  being  committed  there,  his  attendance 
is  not  a  foundation  for  the  present  indictment.  It  may  be 
admitted,  likewise,  that  at  Braddock's  Field,  he  made  some 
vaunting  declarations  of  a  traitorous  intention ;  but  a  traitor- 
ous intention  there,  is  no  proof  of  his  having  levied  war 
against  the  government  at  another  time  and  in  another  place. 
With  respect  to  the  criminal  proceedings  at  Oeneral  Neville's 
house  (which  after  all,  amounts  to  the  crime  of  arson,  not  of 
treason),  it  is  agreed  that  only  one  positive  witness  proves  the 
fact  of  his  having  been  there;  but,  even  that  witness  states, 
that  the  prisoner  was  alone,  at  the  distance  of  thirty  or  forty 
rods ;  and  it  is  not  recollected  whether  he  had  a  gun.  Then 
it  only  remains  to  consider  of  the  prisoner's  presence  at 
Couche's  Fort;  for  his  being  seen  in  a  cavalcade  on  the  road 
to  Cfeneral  Neville's,  and  his  conduct  on  the  day  prescribed 
for  signing  the  submission  to  government,  when  he  was  notori- 
ously  drunk,  may  prove  him  to  be  a  very  bad  man,  but  will 
not  be  sufficient  to  maintain  a  charge  of  high  treason.  It 
does  not,  then,  appear  by  the  testimony  of  two  witnesses,  that 
the  meeting  at  Couche's  Fort  was  convened  for  the  purpose 
of  accomplishing  a  compulsory  rex>eal  of  the  excise  laws,  or  a 
supprer  lion  of  the  excise  offices.  The  meeting  seems  to  have 
originated  merely  in  a  wish  to  consider  what  it  was  best  to 
do  in  the  actual  state  of  the  country.    On  this  point  a  com- 
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mittee  was  chosen,  or  rather  was  self -created,  and  the  mem- 
bers determined  to  send  a  flag  to  General  Neville.  It  does 
not  appear  with  what  view  the  flag  was  to  be  sent;  but  it 
will  not  be  presumed,  when  the  evidence  is  silent,  to  be  with 
a  view  to  attack  the  Oeneral's  honse,  to  force  a  repeal  of  the 
excise  law,  or  to  compel  the  officer's  resignation;  and  even 
the  fact  itself  is  only  proved  by  one  witness.  Besides,  the 
conduct  of  the  committee,  however  culpable,  will  not  be  suffi- 
cient to  involve  the  whole  assembly  in  the  guilt  of  treason. 
It  is  true,  that  the  prisoner  expressed  his  willingness  to  re- 
connoitre General  Neville's  house;  but  this  expression,  like- 
wise, is  only  proved  by  one  witness;  and  even  if  it  were 
proved  by  fifty  witnesses,  it  does  not  amount  to  an  overt  act 
of  treason  by  levying  war;  nor  does  it  appear  that  he  even- 
did  reconnoitre,  or  furnish  intelligence  to  the  Committee.  The 
proof  against  Porter  {ante,  p.  630)  was  as  strong,  and  yet 
he  was  acquitted.  Upon  the  whole,  if  the  proceedings  at 
Couche's  Fort  and  General  Neville's  house  must  be  consid- 
ered as  one  action,  that  action  must  take  its  color,  quality 
and  character,  from  what  was  done  at  the  latter  place ;  and 
as  there  are  not  two  witnesses  to  the  overt  act  committed 
there,  it  is  immaterial  what  was  the  conduct  of  the  prisoner 
at  Couche's  Fort.  The  perpetration  is  the  gist  of  the  crime; 
and  he  only  is  to  be  adjudged  guilty,  who  joined  in  the  actual 
perpetration. 

Mr.  Bradford.  It  is  essential  to  the  security  of  life,  lib- 
erty and  property,  that  the  i)Owers  of  government  should 
exist  under  some  modification ;  and  under  whatever  modifica- 
tion they  exist,  an  attempt  to  defeat  or  destroy  them,  must  be 
treason.  If,  however,  the  principles  asserted  in  the  course  of 
the  prisoner's  defense  should  prevail,  a  flagrant  attempt  to 
obstruct  the  legitimate  operations  of  the  government  to  pre- 
vent the  execution  of  its  laws,  and  to  coerce  its  officers  into 
a  dereliction  of  their  trusts,  must  no  longer  be  regarded  as 
high  treason.  Every  man  engaged  in  the  administration  of 
the  publie  affairs  has  erred,  in  considering  the  insurrection 
as  an3rthing  more  than  a  common,  contemptible  riot.  Vigol, 
who  has  been  convicted,  ought  to  have  been  acquitted;  and 
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all  the  prisoners  eonmutted  iii>on  the  same  eharge,  ought  in- 
stantly to  be  released.  Bnt  this  doctrine  and  its  consequences 
will  not  be  found  compatible  with  our  constitution,  and  can- 
not receive  the  countenance  of  a  court  of  justice. 

To  proceed,  however,  in  a  more  minute  analysis  of  the  de- 
fense ;  it  has  been  arg:ued,  that  Congress  has  provided  a  spe- 
cific punishment^  for  the  offense  of  resisting  or  obstructing 
the  service  of  process,  obviously  distingtdshing  it  from  trea- 
son ;  and  that  it  is  as  much  treason  to  resist  the  execution  of 
one  law  as  another ;  to  resist  the  marshal  of  a  court,  as  much 
as  the  supervisor  of  a  district.  The  analogy  is,  in  a  great 
measure,  just;  in  either  case,  if  the  resistance  is  made  by  a 
few  persons,  in  a  particular  instance,  and  under  the  impulse 
of  a  particular  interest,  the  offense  would  not  amount  to 
high  treason ;  but  if,  in  either  case,  there  is  a  general  rising 
of  a  whole  county,  to  prevent  the  officer  from  discharging  his 
duty  in  relation  to  the  pubHe  at  large,  the  offense  is  unques* 
tionably  high  treason.  Thus  an  opposition  was  lately  made 
to  the  appointment  of  a  particular  judge  in  Miffin  county, 
and  he  was  forcibly  driven  from  the  bench;  but  the  offense 
was  prosecuted  merely  as  a  riot,  upon  this  principle  of  dis- 
crimination, that  the  design  was  not  to  prevent  the  governor 
from  appointing  any  judge,  but  only  to  displace  an  unpop- 
ular individual. 

Again,  it  has  been  urged,  that  the  criminal  intention  must 
point  to  the  suppression  of  all  the  excise  offices  in  the  United 
States,  or  it  cannot  amount  to  high  treason.  If  it  is  meant 
by  this  argument  that  the  insurgents  of  Pennsylvania  must 
have  contemplated  a  march  from  (Georgia  to  New  Hampshire, 
it  is  extravagant  and  absurd ;  but,  in  another  view,  it  is  per- 
fectly correct;  for,  if  it  was  intended  that,  by  their  lawless 
career  and  example,  Congress  should  be  forced  into  a  repeal 
of  the  obnoxious  law,  it  necessarily  followed,  that  from  the 
same  cause,  the  offices  of  excise  would  be  suppressed  through- 
out the  Union.  That  universality  of  object,  which  the  books 
require,  was  inseparable  from  the  nature  of  the  opposition, 
for  it  was  impossible  to  contemplate  the  repeal  of  the  excise 
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law  in  one  smrey,  or  in  one  State,  withont  effecting  it  in 
every  survey  and  in  every  State. 

The  tmth  is,  however,  that  the  insurgents  did  not  enler- 
tain  a  personal  dislike  for  General  Neville,  but  in  every  stage 
of  their  proceedings  at  Couche's  Port,  at  the  Cfeneral's  house, 
and  at  Braddock's  Field  they  were  actuated  by  one  single 
traitorous  motive,  a  determination  if  practicable,  to  frustrate 
and  prevent  the  execution  of  the  excise  law.  The  whole  was 
one  great  insurrection,  and  it  is  immaterial  at  what  point  of 
time  or  place,  from  its  commencement  to  its  termination,  any 
man  became  an  agent  in  carrying  it  on.  Many  persons,  in- 
deed, may  have  attended  innocently  at  Couche's  Port  (as  was 
the  case  with  Porter) ,  but  those  would  not  remain  long  after 
the  purpose  of  the  meeting  was  developed.  To  render  any 
man  criminal,  he  must  not  only  have  been  present,  but  he 
must  have  taken  part  with  the  insurgents;  yet,  whether  he 
was  present  at  Couche's  Port,  or  the  march  to  General  Ne- 
ville's, or  at  the  burning  of  the  General's  house,  if  his  inten- 
tion was  traitorous,  his  offense  was  treason.  3  Inst  9.  The 
overt  act  laid  in  the  indictment  (which  is  drawn  from  the 
most  approved  precedents)  is  levying  war;  and  war  may  be 
levied,  though  not  actually  made.  Post.  218.  It  is  agreed 
that  this  overt  act  must  be  proved  by  two  witnesses;  but 
there  is  a  difference  as  to  what  constitutes  the  act  itself.  Now 
it  is  manifest  from  every  authority,  that  to  assemble  in  a 
body  armed  and  arrayed  for  some  treasonable  purpose,  is  an 
act  of  levying  war;  this  was-  the  case  at  Couche's  Port,  and 
the  prisoner's  active  attendance  there  is  proved  by  a  number 
of  witnesses.  It  is  not  required  that  every  witness  should 
have  seen  him  at  the  same  spot,  at  the  same  moment  and  in 
the  same  act,  but  if  they  see  him  at  the  place  and  time  of  ren- 
dezvous, exhibiting  the  same  species  of  traitorous  conduct, 
the  law  is  satisfied.  The  conspiracy  to  levy  war  being  effected, 
all  the  conspirators  are  guilty,  though  they  did  not  all  attend 
at  General  Neville's  house.  1  Hale  P.  C.  132'  Post.  213, 
215.  Besides,  the  meeting  at  Braddock's  Pield  is  a  distinct 
and  substantive  act  of  treason ;  and  the  prisoner  is  proved  by 
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four  witnesses  to  ha^e  been  there.  The  design  of  the  meet- 
ing was  avowedly  to  oppose  the  execution  of  the  excise  law, 
to  overawe  the  government,  to  involve  others  in  the  gnilt  of 
the  insorrection,  to  prevent  the  punishment  of  the  delin- 
quents, to  banish  unpopular  individuals  from  the  town,  and 
to  attack  the  garrison  of  Pittsburg.  The  hasty  declarations 
of  the  quo  animo,  proceeding  from  the  prisoner  himself, 
ought  not  to  have  much  weight,  were  they  not  so  strongly 
corroborated  by  other  testimony. 

Paterson,  Justicb.  'Gentlemen  of  the  jury.  The  first 
question  to  be  considered  is,  what  was  the  general  object  of 
the  insurrection  t  If  its  object  was  to  suppress  the  excise  of- 
fices and  to  prevent  the  execution  of  an  act  of  Congress,  by 
force  and  intimidation,  the  offense  in  legal  estimation  is  high 
treason;  it  is  an  usurpation  of  the  authority  of  government; 
it  is  high  treason  by  levying  of  war.  Taking  the  testimony  in 
a  rational  and  connected  point  of  view,  this  .was  the  object. 
It  was  of  a  general  nature,  and  of  national  concern.  Let  us 
attend  for  a  moment  to  the  evidence.  With  what  view  was 
the  attack  made  on  (General  Neville's  house?  Was  it  to 
gratify  a  spirit  of  revenge  against  him  as  a  private  citizen, 
as  an  individual  T  No !  as  a  private  citizen  he  had  been  highly 
respected  and  beloved ;  it  was  only  by  becoming  a  public  offi- 
cer that  he  became  obnonous,  and  it  was  on  account  of  his 
holding  the  excise  office  alone,  that  his  house  had  been  as- 
sailed, and  his  x>crson  endangered.  On  the  first  day  of  at- 
tack, the  insurgents  were  repulsed,  but  they  rallied,  returned 
with  greater  force,  and  fatally  succeeded  in  the  second  at- 
tempt They  were  arrayed  in  a  miKtaiy  manner;  ihey  af- 
fected the  military  forms  of  negotiation  by  a  flag;  they  pre- 
tended no  personal  hostility  to  General  Neville ;  but  they  in- 
sisted on  the  surrender  of  his  commission*  Can  there  be  a 
doubt,  then,  that  the  object  of  the  insmrection  was  of  a  gen- 
eral and  public  nature  f 

The  second  question  fo  be  considered  is,  Kow  far  was  ite^ 
prisoner  traitorously  connected  with  the  insurgentsf  It  was 
proved  by  four  witnesses,  that  he  was  at  Couche's  Fort,  at 
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a  great  distance  from  his  own  home,  and  that  he  was  armed. 
One  witness  proves,  positively,  that  he  was  at  the  burning  of 
General  Neville's  house;  and  another  says,  "it  runs  in  has 
head  that  he  also  saw  the  prisoner  there/'  On  this  state  of 
the  facts,  a  difficulty  has  been  suggested.  It  is  said,  that  no 
act  of  treason  was  committed  at  Couche's  Port ;  and  that  how- 
ever treasonable  the  proceedings  at  General  Neville's  may 
have  been,  there  are  not  two  witnesses  who  prove  that  the 
prisoner  was  there.  Of  the  overt  act  of  treason  there  must, 
undoubtedly,  be  proof  by  two  witnesses;  and,  it  is  equally 
clear  that  the  intention  and  the  act,  the  will  and  the  deed, 
must  concur;  for,  a  bare  conspiracy  is  not  treason.  But  let 
us  consider  the  prisoner's  conduct  in  a  regular  and  connected 
course.  He  is  proved,  by  a  competent  number  of  witnesses, 
to  have  been  at  Couche's  Fort.  At  Couche's  Fort  the  con- 
spiracy was  formed,  for  attacking  General  Neville's  house, 
and  the  prisoner  was  actually  passed  on  the  march  thither. 
Now,  in  Poster  213,  the  very  act  of  marching  is  considered  as 
carrying  the  traitorous  intention  into  effect,  and  the  jury 
(who  will  sometimes  find  the  most  positive  testimony  contra- 
dicted by  circumstances,  which  carry  irresistible  conviction 
to  the  mind)  will  consider  how  far  this  aids  the  doubtful 
language  of  the  second  witness,  even  as  to  the  fact  of  the  pris- 
oner's being  at  General  Neville's  house. 

On  the  personal  motive  and  conduct  of  the  prisoner,  it 
would  be  superfluous  to  make  a  particular  commentary.  He 
was  armed,  he  was  a  volunteer,  he  was  a  party  to  the  various 
consultations  of  the  insurgents,  and  in  every  scene  of  the  in- 
surrectioii,  from  the  assembly  at  Couche's  Port  to  the  day 
prescribed  for  submission  to  the  government,  he  makes  a  con- 
spicuous appearance.  His  attendance,  armed,  at  Braddock's 
Field,  would  of  itself  amount  to  treason,  if  his  design  was 
treasonable.  Upon  Bie  whole,  whether  the  conspiracy  there, 
and  aid  proceedings  al  fSfeneral  Neville's  house,  are  consid- 
ered  as  one  ac?  (which  is,  perhaps,  the  true  light  to  view  ifte 
subject  iny,  the  prisoner  must  be  pronounced  guilty.  The 
consequences  are  nol  fo  wdgK  wifli  the  jury— it  is  their  prov- 
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ince  to  do  justice;  the  attribute  of  mercy  is  placed  by  our 
ConstitatioiL  in  otibier  hands. 
The  Jury  retained  a  verdict  of  gviltyJ 

^Tbe  prisoner  was  pardoned;  and  the  President  afterwards 
granted  a  general  amnesty  to  all  the  insurgents,  who  were  not  oh- 
jeets  of  depending  prosecutions.  For  the  President's  proclama- 
tion of  pardon,  see  12  Sparks'  Wash.  134. 


THE  TRIAL  OP  WILLIAM  VIGOL  FOR  TREASON, 
PHILADELPfflA,  PENNSYLVANIA,  1796. 

THE  NARRATIVE. 

William  Vigol  was  another  of  the  insurgents  who  pleaded 
not  guilty  and  whose  trial  has  come  down  to  us  in  an  ofilcial 
report  (for  the  full  story  of  the  insurreotion,  see  ante,  p.  620) . 
But  his  activity  in  the  insurrection  was  so  clear  that  after 
hearing  the  evidence  his  counsel  did  not  attempt  to  address 
the  jury  in  his  behalf  and  it  being  submitted  to  them  with- 
out argument  on  either  side,  he  was  found  guilty,  but  later 
had  the  benefit  of  the  general  amnesty  which  the  President 
granted  to  all  those  who  had  taken  part  in  the  whisky  rebel- 
lion. 

THE  TRIAL.* 

In  the  United  States  Circuit  Court,  Philadelphia,  Pennsyl- 
vania, June,  1795, 

Hon.  WmLiAM  Patebson/  Judge. 

June  12. 
The  prisoner  indicted  for  treason  in  levying  war  against 
the  United  States  pleaded  not  guilty. 
Mr.  Rawle,^  for  the  United  States. 
Mr.  Lewisl^  and  Mr,  Levy,^  for  the  Prisoner. 

THE  EVIDENCE. 


The  prisoner  was  one  of  the 
most  active  insurgents  in  the 
western  connties  of  Pennsyl- 
vanisy  and  had  aecompanied  tiie 
armed  party,  who  attacked  the 
house  of  the  excise  officer  (Rei- 
gan's)  in  Westmoreland  with 
guns,  drums,  etc,  insisted  upon 


his  surrendering  his  official  pa- 
pers, and  extorted  an  oath  from 
him,  that  he  would  never  act 
again  in  the  execution  of  the 
excise  law.  The  same  party  then 
proceeded  to  the  house  of  Wells, 
the  excise  officer,  in  Fayette 
County,  swearing  that  the  excise 
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•  See  4  Am.  St  Tr.  624. 
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officer.  WitsiesBeB  were  likerwise 
examined  to  establish  that  the 
general  combination  and  scope 
of  the  insarrectiony  were  to  pre- 
vent the  execution  of  the  excise 
law  by  force;  and  in  the  course 
of  the  evidence,  the  duress  of  the 
marshal  of  the  district,  the  as- 
sembling at  Conche's,  the  burn- 
ing of  General  Neville's  house, 
etc.,  were  prominent  featorei; 


law  should  never  be  carried  into 
effect,  and  that  they  would  de- 
stroy Wells  and  his  house.  On 
their  arrival^  Wells  had  fled,  and 
concealed  himself;  whereupon 
they  ransacked  the  house,  burned 
it,  with  all  its  contents,  includ- 
ing the  public  books  and  papeis, 
and  afterwards  discovering 
Wells,  seised,  imprisoned,  and 
compelled  him  to  swear  that  he 
would  never  act  again  $b  exdse 

Mr,  Levy  and  Mr.  Lewis,  and  the  Attorn^  of  the  District, 
agreed  without  argoment,  to  submit  to  the  decision  of  the 
jury,  tinder  the  charge  of  the  Oourt. 

Patebson,  JucmcE.  Gentlemen  of  the  jury.  The  first  point 
for  consideration  is  the  evidence  which  has  been  given  to  es- 
tablish the  case  stated  in  the  indictment;  the  second  point 
tnms  upon  the  criminal  intention  of  the  party,  and  from 
these  points  (the  evidenee  and  intention)  the  law  arises. 

With  respect  to  the  evidence,  the  current  runs  one  way. 
It  harmonizes  in  all  its  parts.  It  proves  that  the  prisoner  was 
a  member  of  the  party  who  went  to  Beigan's  house,  and  after- 
wards to  the  house  of  Wells,  in  arms,  marshaled  and  arrayed, 
and  who,  at  each  place,  committed  acts  of  violence  and  devas- 
tation. 

With  respect  to  the  intention,  likewise,  there  is  not,  unhap- 
pily, the  slightest  possibiHty  of  doubt.  To  suppress  the  office 
of  excise,  in  the  fourth  survey  of  this  State,  and  particulariy 
in  the  present  instance,  to  compel  the  resignation  of  Wells, 
the  excise  officer,  so  as  to  render  null  and  void,  in  effect,  an 
act  of  Congress,  constituted  the  apparent,  the  avowed  object 
of  the  insurrection,  and  of  the  outrages  which  the  prisoner 
assisted  to  commit. 

Combining  these  facts  and  this  design,  the  crime  of  high 
treason  is  consummate  in  the  contemplation  of  the  constitu- 
tion and  law  of  the  United  States. 

The  counsel  for  the  prisoner  have  endeavored  in  the  course 
of  a  faithful  discharge  of  their  duty,  to  extract  from  the  wit- 
nesses some  testimony  which  might  justify  a  defense  upon 


646  -TJ.    AMERICAN  STATE  TRIALS. 

the  ground  of  duress  and  terror,  but  in  this  they  have  failed, 
for  the  whole  scene  exhibits  a  disgraceful  unanimity  and  with 
regard  to  tiie  prisoner  he  can  only  be  distinguished  for  a 
guilty  pre-eminence  in  zeal  and  activity.  It  may  not,  how- 
ever, be  useless  on  this  occasion  to  observe  that  the  fear  which 
the  law  recognLses  as  an  excuse  for  the  perpetration  of  an  of- 
fense, must  proceed  from  an  immediate  and  actual  danger, 
threatening  the  very  life  of  the  party.  The  apprehension  of 
any  loss  of  property,  by  waste  or  fire,  or  even  an  apprehen- 
sion of  a  slighter  remote  injury  to  the  person,  furnish  no  ex- 
cuse. If,  indeed,  such  circumstances  could  avail,  it  would  be 
in  the  power  of  every  crafty  leader  of  tumults  and  rebellion 
to  indemnify  his  followers,  by  uttering  previous  menaces ;  an 
avenue  would  be  forever  open  for  the  escape  of  unsuccessful 
guilt ;  and  the  whole  fabric  of  society  must  inevitably  be  laid 
prostrate. 

A  technical  objection  has  also  been  suggested  in  favor  of 
the  prisoner.  It  is  said  that  the  oflfense  is  not  proved  to  have 
been  committed  on  the  day,  nor  the  number  of  the  insurgent 
party  to  be  so  great  as  the  indictment  states.  But  both  these 
exceptions,  even  if  well  founded  in  fact,  are  immaterial  in 
point  of  law.  The  crime  is  proved,  and  said  to  have  been  com- 
mitted before  the  charge  was  presented ;  and  whether  it  was 
committed  by  one  hundred,  or  five  hundred,  cannot  alter  the 
guilt  of  the  defendant.  If,  however,  the  jury  entertains  any 
doubt  upon  the  matter,  ihej  may  find  it  specially. 

The  court  having  waited  about  an  hour  for  the  jury  (till  half 
past  10  o'clock  at  night)  adjourned  till  11  o'clock  the  next  morn- 
ing. Just  after  the  adjournment  took  place,  the  jury  requested 
to  see  Poster's  Crown  Law  and  the  Acts  of  Congress,  which,  by  con- 
sent, were  accordingly  sent  to  them.  I  am  told  (says  Mr.  Dallas) 
that  they  remained  together  till  between  3  and  4  o'clock  in  the 
morning,  when  they  wrote,  signed  and  sealed  up  their  verdict  and 
adjourned.  On  the  next  morning  (the  23d  of  May,  1795)  they 
appeared  at  the  bar;  and,  being  called  over,  offered  the  written 
verdict,  sealed  up,  to  the  clerk.  But  the  court  said  that  the  paper 
eould  not  be  received.  The  foreman  then  pronounced  the  verdict 
of  guilty,  viva  voce,  and  again  offered  the  written  verdict;  but  tbe 
court  repeated,  '*we  cannot  open  or  receive  it."  Nothing  was  said 
publicly  of  the  ju^s  having  adjourned. 

The  prisoner  was  eventually  pardoned. 


THE  TRIAL  OF    CHARLES   HAZELTINE    FOR 
EXHIBITING  IN  PUBUC  AN  ANTIQUE 
STATUE.       NEW  BEDFORD, 
MASSACHUSETTS.  1878. 

THE  NABRATIVB. 

Charles  Hazeltine  was  the  proprietor  of  an  art  store  in  the 
city  of  New  Bedford,  Mass.,  and  in  his  window  there  were 
always  to  be  seen  pietores,  china,  statues  and  other  works  of 
art.  He  had  bought  in  Boston  a  copy  in  plaster  of  a  cele- 
brated statue,  the  original  of  which  was  in  the  museum  at 
Naples,  called  ''Narcissus  listening  to  Echo,"  and  one  after- 
noon he  placed  this  in  the  wiQdow.  But  the  good  people  of 
this  New  England  town  were  not  used  to  nude  figures  either 
in  marble,  bronze  or  plaster,  and  very  soon  the  sidewalk  was 
crowded  with  old  and  young,  gazing  at  the  unaccustomed 
sight.  Presently  the  marshal  came  along  and  ordered  it  out. 
Mr.  Hazeltine  took  it  out  but  the  next  day  put  it  back.  Then 
the  town  marshal  seized  it,  declaring  that  it  was  an  indecent 
exhibition,  arrested  the  proprietor  and  charged  him  in  the 
police  court  with  breaking  the  law.  In  this  tribunal  he  was 
held  for  the  grand  jury,  which  afterwards  hidicted  him.  On 
the  trial  he  showed  that  the  statue  was  a  copy  of  what  was 
considered  by  artists  as  a  great  work  of  art  and  was  in  no 
sense  obscene  or  hideoent.  And  the  jury  not  being  experts 
on  the  subject  could  come  to  no  agreement,  and  were  dis- 
charged without  finding  a  verdict. 

THE  TRIAL.* 

In  the  Superior  Court  of  New  Bedford,  Massachusetts,  Decem- 
ber, 1873, 

Hon.  John  W.  Bacon,*  Judge. 

^Bibliography.  '''Narcissus  Serap-Book,  eontaining  an  aoeonnt 
of  the  Seizure  of  a  Nude  Statuette  by  tiie  City  Marshal  of  New 
Bedford,  the  Trial  of  tiie  Owner,  His  Suit  against  the  Marshal, 
and  Comments  of  the  Press.  Edited  by  C.  Hazeltine.  New  Bed- 
ford:   E.  Anthony  &  Sons,  Printers.    1873." 
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In  the  Police  Court  of  Neiw  Bedford,*  befoie  Judge  Borden,*  on 
Thursday,  October  16th,  Charles  HaEdtine  was  charged  with  ex- 
hibiting a  lewd  and  lascivious  statue  in  the  window  of  his  store 
on  ^e  13th  inst,  and  pleaded  not  guilty. 

H.  M.  KnowUon^  appeared  for  the  prosecution,  and  L.  T.  WiUcox 
for  tile  defense. 

Several  policemen  testified  to  the  presence  of  the  statue  in  the 
window. 

John  W.  Nickerson.  Am  city  marshal,  first  saw  the  image  Sun- 
day afternoon.  Mr.  Tripp  called  my  attention  to  it;  it  was  in  the 
window.  Sunday  evening  I  met  Mr.  Hazeltine  on  Purchase  Street 
and  told  hiwi  the  image  must  be  removed.  It  was  not  in  the  window 
Monday  morning.  Learning  it  was  there  Monday  afternoon,  I 
went  and  seized  it.    Mr.  Hazeltine  was  not  there  at  that  time. 

Cross-examined.  Mr.  Hazeltine  is  a  man  of  good  character;  am 
not  prepared  to  say  whether  I  would  keep  a  Narcissus  in  my  par- 
lor; if  I  had  no  family  but  my  wife,  perhaps  I  would;  with  chil- 
dren, perhaps  I  would  not. 

Mr.  WiUcox  said  the  Commonwealth  must  prove  the  respondent 
a  willful  offender  to  make  out  a  ease.  The  intent  to  violate  the 
statute  was  not  shown,  and  it  seemed  an  outrage  that  a  person 
should  be  arrested  for  exhibiting  one  of  the  most  beautiful  myths 
of  the  ancients,  materialized  in  marble. 

The  Court  said  it  appeared  to  be  made  out  that  the  image  was 
intentionally  exhibited  by  the  respondent. 

*Baoon,  John  William.  (1818-1888.)  Bom  Natiek,  Mass. 
Ghraduated  Harvard,  1843;  taught  in  English  High  School,  Bos- 
ton; admitted  to  Middlesex  Bar,  1846;  practiced  law  (Natiek) 
fourteen  years;  member  State  Senate,  1859-1862;  Chief  Justice 
Municipal  Court  of  Boston,  1866;  Associate  Justice  Superior  Court, 
1871-1888.  Died  while  holding  court  at  Taunton.  See  Davis  (Wm. 
T.),  Bench  and  Bar  of  Mass.,  I,  421;  Biographical  Review,  Mid- 
dlesex Co.,  Mass.;  Williams  (Henry  Clay),  Biographical  Enoyd. 
of  Mass. 

'  See  also  the  civil  suit,  post,  pp.  650-655. 

*  Borden,  Alansok.  (1823-1900.)  Bom  Tiverton,  R.  I.  Aca- 
demic education;  Teadier.  Removed  to  new  Bedford,  Mass.,  1846, 
and  studied  law ;  admitted  to  bar,  1850,  and  settled  in  New  Bedford. 
Special  justice  police  court,  1856-1859;  member  state  legislature, 
1859-1860;  trial  justice  for  juvenile  offenders.  New  Bedford;  judge 
city  Police  Court,  1864-1874,  wtien  Gie  Police  Courts  of  the  county 
were  abolished  (1874)  and  the  county  divided  into  three  districts  with 
one  judge  for  each,  he  was  appointed  to  the  Third  District;  elected 
Mayor  of  New  Bedford,  1876 ;  retired  from  bench,  1897. 

See  Reno  (Conrad).  Memoirs  of  the  judiciary  and  the  bar  of  New 
England.  Vol.  I.  Davis,  W.  T.  Bench  and  bar  of  Massachusetts 
II.  Bacon,  Edwin  M.,  Men  of  Progress — ^Massachusetts.  Ellis, 
History  of  New  Bedford  and  vicinity.  New  Bedford  Direct,  1899- 
1900. 
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Charles  HoBeltine.  Am  the  reepondent;  am  a  music  dealer,  and 
also  a  dealer  in  works  of  art;  am  honorary  loeal  secretary  and  an 
agent  of  the  Art  Union  of  London,  and  agent  for  another  art  union 
in  London;  bought  the  Nardssns  in  Boston  on  Friday,  and  put  it 
in  my  window  for  sale  and  exhibition.  Mr.  Nickerson  met  me  Sun- 
day, night,  and  told  me  to  take  '^those  things''  out  of  my  window. 
Went  to  tiie  store  and  changed  the  position  of  some  of  them;  fre- 
quently rearranged  the  articles  in  my  window.  The  Narcissus  is  a 
beautiful  work  of  art.  In  my  opinion,  it  is  a  chaste  and  pure  figure; 
have  sold  similar  figures;  most  I  have  sold  in  New  Bedford  have 
been  to  ladies. 

Cross-examined.  Never  sold  a  Narcissus.  Sunday  night  after  Mr. 
Nickerson  spoke  to  me  I  set  the  Narcissus  farther  back;  replaced 
it  Monday  morning.  The  gas  was  turned  low  Sunday  evening  in  the 
shop  window;  the  image  did  not  have  a  specially  prominent  position 
in  the  window;  nothing  stood  in  front  of  it.  I  sleep  in  the  back 
shop. 

To  the  Court.  The  image  is  entirely  nude,  a  male  youtti ;  the  sex- 
ual organs  are  represented.  The  nude  images  I  have  s<dd  to  ladies 
did  not  have  the  sexual  organs  represented.  I  put  the  Narcissus 
out  of  the  window  temporarily  as  a  concession  to  the  ignorant  and 
vicious  taste  of  a  certain  class  of  people,  and  replaced  it  because  I 
ihought  I  ought  not  to  make  such  a  concession. 

Capt.  John  A,  Hawes.  Among  ladies  and  gentlemen  of  culture, 
{he  Narcissus  would  not  be  deemed  immodest;  in  my  parlor  is  an  in- 
fant Christ,  a  very  fine  one,  in  which  the  sexual  organs  are  more 
prominent  than  in  this ;  the  Narcissus,  in  my  opinion,'  is  a  proper 
image  to  exhibit  in  an  art  gallery  or  in  my  parlor,  but  perhaps  not 
to  c^bit  to  people  of  immoral  tendency.  I  might  question  the  pro« 
priety  of  exhibiting  it  to  the  public,  but  still  I  do  not  see  how  it 
could  have  an  immoral  tendency.  It  is  perfectly  cold  and  passion- 
less. A  change  could  be  made  in  the  expression  of  the  countenance 
or  the  attitude  of  the  limbs,  that  would  make  it  a  lascivious  figure. 

John  Hopkins.  Am  a  dealer  in  music  and  fancy  goods;  have 
dealt  in  statues;  have  a  family  of  four  children,  of  two  to  twelve 
years;  while  I  would  not  purchase  this  statue,  if  anybody  will  give 
me  one,  I  will  place  it  prominently  in  my  parlor. 

'KKrowim>K^  HossA  Morbill.  (1847-1902).  Bom  Durham,  Me. 
Oraduated  Tufts  ColL,  1867;  studied  law  in  New  Bedford  and  at  Har- 
vard; admitted  to  bar,  in  1870;  had  an  office  in  Boston  for  one  year, 
then  located  in  New  Bedford.  Register  in  bankruptcy  for  First  Dis- 
trict, 1872-1878;  City  Solicitor,  New  Bedford,  1876;  member  SUte 
Legislature,  1876;  State  Senator,  1879;  District  Attorney  Southern 
District  Massachusetts,  1879-1894;  Attorney-General,  Massachusetts, 
1893.  See  Ellis,.  History  of  New  Bedford;  Our  County  and  Its 
People  (Bristol  Co.);  Hurd,  History  of  Bristol  Co.;  Tufts  Collie 
register  alumni 
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WHUam  Bradford,  Am  an  aitiBt  Capt  Hawes  has  ezproBsed 
my  ideas. 

To  the  Court.  Cannot  say  that  I  wovld  recommend  one  to  plaee 
the  Narcissus  in  a  grammar  school;  would  have  no  objection  to  plaee 
the  figure  in  my  house.  If  I  had  a  daughter  of  an  unfortunate  turn 
of  mindy  I  would  not  have  the  image  where  she  would  habitually 
see  it.  Perhaps  I  would  not  have  so  much  objection  to  a  female 
bust,  though  that  could  be  made  voluptuously  offensive. 

Orlando  J.  Marvin,  Have  been  in  the  business  of  fine  arts  28 
years;  have  ehildrm;  do  not  see  anything  indelicate  about  the  Nar- 
dssus. 

Mr.  WiUeox  argued  that  to  make  out  this  case  the  respondent  must 
be  proved  to  have  made  an  exhibition,  in  the  words  of  the  statute, 
'^manifestly  intended  to  corrupt.''  Some  might  say  that  obscene 
literature  can  be  found  in  tibe  Bible  or  Shakspeare,  but  nobody  can 
be  indicted  for  selling  them.  It  would  be  a  shame  and  an  outrage 
if  refinement,  education  and  culture  must  bend  to  accommodate 
prurient  and  impure  tastes.  Any  person  who  can  read  the  beauti- 
ful story  of  Narcissus  and  then  look  on  this  figure  with  anything 
but  the  loftiest  sentiment  must  be  already  corrupt 

Mr,  Knowlton  thought  Mr.  Hazeltine  was  not  ingenuous.  He  tes- 
tified that  he  frequently  rearranged  the  statuettes  in  his  window, 
but  in  response  to  the  requests  of  the  officers  he  moved  the  Narcis- 
sus only,  and  then  on  Monday  replaced  it,  in  just  such  a  position  as 
would  most  conspicuously  show  its  indecent  points.  If  he  thinks  ho 
is  right,  he  should  say  so,  and  not  say  he  didn't  mean  to  do  wrong. 
The  law  covers  things  manifestly  tending  to  corrupt  the  morals  of 
youth,  not  such  as  would  corrupt  the  morals  of  Messrs.  Hawes, 
Bradford,  and  Hopkins.  Mr.  Hazeltine  is  evidently  trying  to  go 
to  the  extreme  edge  of  the  law.  Some  of  the  gentlemen  testify  that 
the  bust  of  a  woman  is  just  as  objectionable,  but  the  children  just 
waking  to  a  new  life  as  men  and  women  pass  by  busts  and  collect 
round  the  Narcissus.  They  do  not  look  at  it  for  its  artistic  beauty 
or  on  account  of  the  beautiful  mythical  story  of  Naarcissus.  And  Mr. 
Hazeltine  exhibited  it  on  purpose  to  draw  their  attention.  If  he  is 
allowed  to  go  on,  will  he  not  fill  his  window  with  sexual  organs  in 
all  positions?  If  art  is  allowed  to  make  itself  immodest,  why  shall 
not  literature  claim  the  same  right? 

The  Court  held  that  the  respondent  was  probably  guilty,  and 
ordered  that  Mr.  Hazeltine  give  $200  bail,  with  Capt.  Hawes  as 
surety,  to  appear  at  the  Superior  Court  and  meantime  keep  the  peace 
and  be  of  good  behavior. 

^  In  the  same  court,  November  3rd,  the  civil  case  of  Charles  Hazel- 
tine V.  John  W.  Nickerson,  tort  for  the  conversion  of  a  statuette  of 
Narcissus,  was  taken  up,  L.  T.  WiUcox  appearing  for  the  plaintiff, 
and  E.  L.  Barney^  for  defendant. 

•Barnbt,  Edwik  Luther.  (1827-1897.)  Bom  Swansea,  Mass. 
Attended  Brown  in  dass  of  1858,  and  Yale  Law  School  for  a  time; 
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The  answer  in  the  case  set  forth  '%at  the  statuette  was  an  ob- 
scene, impure  and  indecent  figure,  manifestly  tending  to  the  corrup- 
tion of  the  morals  of  youth;  that  the  plaintiff  had  the  same  on  exhi- 
bition in  the  front  window  of  his  store  on  William  street  in  New 
Bedford,  a  public  way  much  frequented;  and  so  by  exhibiting  the 
same  repeatedly  attracted  and  gathered  great  numbers  of  men,  women 
and  children  in  said  street,  and  rendered  the  same  inconvenient  and 
impassable  for  public  travel;  and  so  the  said  statuette,  so  exhibited, 
became  and  was  a  common  nuisance,  and  the  defendant  abated  it  as 
by  law  he  ought  and  had  a  right  to  do."  The  answer  also  set  forth, 
that  the  defendant  is  a  justice  of  the  peace  for  the  county  of  Bristol 
and  marshal  of  the  city  of  New  Bedford,  and  under  tiie  state  of 
facts  above  named,  justified  the  act  of  taking  under  the  powers  by 
law  appertaining  to  him  by  virtue  of  his  holding  the  said  offices  re- 
spectively. And  the  answer  further  set  up  that  the  possession  of  the 
statuette  by  the  plaintiff  at  the  time  of  the  taking  was  unlawful,  be- 
ing for  the  purposes  of  public  exhibition  and  sale,  and  so  the  plain- 
tiff could  not  maintain  any  action  against  the  defendant  on  account 
of  the  same.  To  this  answer  the  plaintiff  demurred,  and  issue  was 
joined  by  the  defendant  upon  the  demurrer. 

Mr.  WiUcox  said  the  case  would  not  be  tried  in  this  court  on  the 
facts.  He  proposed  to  argue  it  on  the  demurrer,  and  if  the  court 
should  overrule  the  demurrer,  the  plaintiff  would  drop  the  case  or 
take  it  to  another  court 

He  argued  that  the  answer  did  not  make  a  case  for  defendant, 
even  if  it  were  granted  that  the  statue  was  obscene.  He  read  from 
the  law  on  which  Mr.  Hazeltine  was  tried  on  criminal  process,  and 
the  second  section  of  the  act  provided  for  the  seizure  on  search-war- 
rant of  figures  tending  to  corrupt  the  morals  of  youth.  The  suit 
against  Mr.  Nickerson  was  served  on  him  before  the  warrant  was 
made  against  Hazeltine.  The  seizure  of  the  statue  was  made  before 
any  warrant  was  issued,  and  without  right.  It  is  a  new  doctrine  that 
a  statue  of  Narcissus  is  a  common  nuisance,  but  if  it  is,  the  marshal 
has  no  right  to  seize  it  without  a  warrant  when  the  law  provides  the 
manner  in  which  obscene  figures  shall  be  seized,  viz.,  by  search-war- 
rant. This  statue  was  taken  without  any  process  of  law,  or  shadow 
of  right  or  authority.  The  rights  of  property  are  sacred,  and  tiie 
stock  in  trade  of  the  meanest  rumseller,  keeping  a  liquor  nuisance 
of  magnificant  proportions,  and  through  whose  acts  indirectly  every 
crime  in  the  calendar  is  committed,  cannot  be  seized  without  a  war- 
rant 

Mr.  Barney  said  that  the  demurrer,  not  denying  that  the  statue 

admitted  to  bar  (Taunton)  1856;  settled  in  New  Bedford.  State 
Senator,  1866-1867;  Judge  Advocate  on  Gen.  Butler's  staff,  1869- 
1875;  president  New  Bedford  bar  association  from  its  organization 
until  hiis  death.  32d  degree  Mason.  See  Our  County  and  Its  Peo- 
ple (Bristol  Co.) ;  Davis,  Wm.  Thos.,  Bench  and  Bar  of  Massachu- 
setts. 
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b  obscene,  virtually  admits  it  for  the  purpose  of  this  trisL  The 
question  is,  can  the  city  marshal,  who  is  also  a  justice  of  ttie  peace, 
ib>ate  a  nuisance  of  this  kindt  Anybody,  the  humblest  mind,  com- 
mon sense,  decides  that  he  can.  No  matter  about  the  law.  If  a  wild 
man  is  in  the  streets  naked,  cannot  an  oflBcer  abate  that  nuisance 
without  a  warrant  t  Common  sense  and  the  law  say  yes.  If  the 
statue  is  too  indecent  to  be  seen  in  court,  it  is  a  nuisance  wten  ex- 
hibited in  «  public  street,  where  the  standard  of  morals  is  no  higher 
than  it  is  in  this  city.  And  it  was  a  nuisance  in  another  sense,  for  it 
caused  an  obstruction  of  the  street  A  man  who  is  riding  unneces- 
sarily  on  the  Lord's  day,  and  injured  by  a  defect  in  the  highway, 
cannot  Tnainfain  an  action  for  damages  against  the  town  or  city  hay- 
ing duirge  of  the  highway.  And  a  seller  of  coal  cannot  recover  if 
the  coal  was  not  weighed.  So  a  man  who  exhibits  an  obscene  figure 
ought  not  to  recover  for  the  seizure  of  the  figure.  Any  person  has  a 
right  to  abate  a  nuisance  which  invades  his  rights.  The  fact  that  a 
man  abates  a  public  nuisance  is  sufficient  to  show  tiiat  it  is  an  in- 
vasion of  his  private  rights.  Whatever  a  justice  of  the  peace  sees, 
that  is  a  violation  of  the  law,  he  has  a  right  to  abate,  just  as  much 
as  he  has  a  right  to  issue  a  warrant  on  the  oath  of  another  person 
for  its  abatement.  Whatever  a  man  sees,  he  knows  better  than  from 
information  on  oath,  and  whatever  power  he  delegates,  he  may  exer- 
cise personally. 

Mr.  WiUcox  said  he  had  admitted  the  statue  to  be  obscene,  only 
for  the  purpose  of  this  argument  on  a  question  of  law.  The  oppos- 
ing counsel  had  erred  in  confounding  public  with  private  nuisances. 
Those  who  are  injured  in  their  private  rights  by  a  public  nuisance^ 
for  instance  the  wives  of  drunkards  who  spend  their  earnings  at  a 
common  nuisance,  and  who  in  consequence  of  that  nuisance  drive 
their  families  to  want,  prostitution,  or  death,  have  no  right  to  abate 
that  nuisance.  An  olwtruction  of  a  private  way,  or  the  overfiow- of 
filth,  is  a  private  nuisance,  and  the  private  party  obstructed  or  in- 
jured has  a  right  to  abate  it.  Narcissus  did  not  obstruct  the  side- 
walk; he  asked  nobody  to  stop  and  look  at  him;  and  if  the  street  was 
obstructed  the  marshal  ought  to  have  arrested  the  boys  and  girls  who 
obstructed  it. 

On  the  10th  November,  Judge  Bosdek  gave  his  decision  in  favor 
of  the  defendant.    He  said : 

As  this  action  is  intimately  connected  with  the  criminal  case  al- 
ready heard,  growing  out  of  the  same  subject  matter  and  in  regard 
to  which  there  appears  to  exist  a  considerable  degree  of  misappre- 
hension both  as  to  the  facts  and  as  to  the  grounds  upon  whidi  my 
decision  was  based,  I  avail  myself  of  the  opportunity  now  presented, 
before  passing  to  the  particular  consideration  of  the  case  imme- 
diately before  me,  of  reviewing,  as  briefly  as  I  may,  the  proceedings 
in  the  criminal  case,  in  order  that  my  position  with  reference  to  the 
whole  matter  may  at  least  be  clearly  understood. 

The  criminal  complaint  against  the  present  plaintiff  was  founded 
upon  a  statute  of  the  Commonwealth,  providing  for  the  punishment 
of  any  person  having  in  his  possession  for  the  purpose  of  sale  or  ex- 
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liibitiony  among  other  things  named^  any  obeoene,  indecent  or  impure 
figure  manifestly  tending  to  the  eormption  of  the  morals  of  youth. 
Now  the  object  of  the  statute,  definitely  expressed,  is,  to  guard  the 
morals  of  youth  from  corruption;  and  in  determining  whether  an 
offense  has  been  committed  under  it,  obviously  not  only  the  cfbaracter 
of  the  figure  itself  or  other  articles  alleged  to  have  been  kept  for 
sale  or  exhibition,  but  also  the  time,  place,  and  all  the  material  cir- 
cumstances of  the  alleged  keeping  should  be  considered.  And  first,  as 
to  the  figure  itself.  Not  regarding  for  the  present  those  characteris- 
tics which  depend  for  their  manifestation  upon  a  knowledge,  on  the 
part  of  the  observer,  of  the  story  which  the  statue  is  intended  to 
illustrate,  and  describing  it  as  it  appears  to  an  ordinary  observer,  it 
is  an  image,  standing  about  two  feet  high  above  its  pedestal,  appar- 
ently designated  to  represent  a  youth  of  about  the  age  of  sixteen 
years,  graceful  in  form  and  natural  in  mien  and  attitude,  but  en- 
tirely nude,  and  with  all  the  external  organs,  sexual  included,  ex- 
hibited in  relative  proportions. 

As  to  the  material  of  which  it  is  composed,  it  might  be  supposed 
from  the  importance  which  has  been  attached  to  it,  and  from  the 
glowing  terms  in  which  it  has  been  characterized  as  a  work  of  art  by 
persons  who  have  seemed  to  be  more  anxious  to  express  their  sym- 
pathy for  Mr.  Hazeltine  as  against  Mr.  Nickerson  in  this  contro- 
versy, than  to  make  known  the  facts — ^that  it  is  a  work  wrought  in 
marble,  or  at  least  composed  of  Parian  dust,  or  of  some  other  of  the 
choice  and  expensive  material  of  which  the  better  specimens  of 
statuary  are  made ;  instead  of  which  it  is  of  common  plaster  of  Paris, 
run  in  a  mould,  and  in  this  respect  indistinguishable  from  the  best 
samples  of  similar  productions  dispensed  by  itinerant  image  ven- 
ders about  our  streets.  The  scholar  versed  in  ancient  mythology 
might,  to  be  sure,  see  in  it  only  Narcissus  at  the  Fountain;  and  the 
cultured  lover  of  beautiful  and  symmetrical  forms  in  nature  might 
see  in  it  only  beauty  and  symmebry;  but  the  mass  of  people  would 
see  in  it  only  the  representation  in  plaster  such  as  I  have  described. 
Now  the  testimony  in  the  case  showed  that  the  plaintiff  purchased 
the  figure  and  placed  it  in  a  conspicious  position  in  the  front  win- 
dow of  his  store,  opening  directly  upon  one  of  the  most  public  streets 
of  the  city,  for  the  avowed  purpose  of  selling  it  and  of  calling  atten- 
tion to  other  works  of  art  there  exhibited;  that  while  thus  exposed, 
crowds  of  people  at  different  times  collected  about  the  window,  re- 
quiring the  interference  of  the  police  in  order  to  prevent  the  ob- 
struction of  the  sidewalk;  that  the  persons  thus  congregated  con- 
sisted mostly  of  young  men,  boys  and  girl^  evidently  attracted  to  the 
place  not  by  the  beauty  or  other  elevating  quality  of  the  figure,  but 
by  the  vulgar  curiosity  which  its  sexual  exhibition  excited;  that  the 
attention  of  the  plaintiff  was  directly  called  on  two  separate  ooea« 
sions,  by  members  of  the  police  force,  to  the  effect  wiiich  the  unusual 
exhibition  was  producing;  that  on  one  of  these  occasions  liie  officer 
suggested  to  him  that  the  figure  should  be  draped,  and  on  the  other, 
that  it  should  be  removed  from  the  window,  and  tiiat  in  consequence 
he  did  remove  it  for  a  short  time,  and  then  replaced  it;  that  inde- 
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pendently  of  these  suggestions,  he  most  have  known  from  his  own 
personal  observation  tibiat  the  window  of  his  store  was  not  thns  be- 
sieged from  any  good  motive;  yet  in  disregard  of  the  recognized  con- 
sequences he  persisted  in  his  course. 

Now  as  I  stated  in  substance  at  the  trial,  the  case  was  to  be  de- 
cided not  upon  any  ideal  standard,  but  upon  the  facts  considered 
with  reference  to  the  actual  state  of  society  in  point  of  culture  and 
refinement.  That  the  question  was  not  as  to  the  propriety  or  im- 
propriety of  exposing  such  a  figure  in  an  art  gallery,  where  it  would 
mainly  be  observed  by  scholars  and  virtuosos,  but  whether,  conrader- 
ing  the  prevailing  type  of  intellectual  and  moral  culture  among  tiie 
varied  classes  of  persons  thronging  the  avenues  of  a  large  city,  it 
could  rightfully  be  exhibited  upon  one  of  the  most  public  streets  of 
such  a  city.  In  this  connection  I  took  occasion  to  remark  upon 
what  I  consider  a  false  system  of  education  which  prevails  upon  one 
of  the  most  important  of  all  subjects,  which  instead  of  providing 
means  to  secure  to  young  people  of  both  sexes  in  a  pure  form  and 
when  they  arrive  at  a  proper  age,  scientific  information  with  refer- 
ence to  the  anatomy  and  physiology  of  the  sexual  organs  and  the  re- 
lations of  the  sexes  to  each  other,  leaves  them  without  direction  to 
seek  it  whenever  the  impulses  of  nature  may  prompt  them  to  do  so, 
and  from  such  sources  as  chance  may  throw  in  their  'way,  with  the 
natural  and  almost  inevitable  result,  that  they  obtain  it  more  or  less 
mingled  with  impurity;  and  with  minds  thus  poisoned  and  vitigated, 
it  is  not  surprising  that  the  view  even  of  some  of  the  noble  and 
genuine  works  of  art  often  excites  in  the  emotions  in  which  tho 
sensual  elements  are  largely  commingled,  with  of  course  the  debasing 
effects  correspondingly  increased  as  the  object  declines  in  the  scale 
of  decency.  Certainly  with  such  a  system  of  education  as  this,  the 
morals  of  youth  should  not  be  deprived  of  any  of  the  safeguards  of 
which  they  have  hitherto  had  the  benefit ;  and  if  the  knowledge  and 
love  of  high  art  cannot  be  inculated  without  the  exhibition  of  nude 
human  forms,  let  us  at  least  go  change  the  character  of  our  system 
of  education,  that  culture  in  one  direction  shall  not  necessarily  lead 
to  debasement  in  another. 

In  giving  my  decision  in  the  case  it  seemed  to  me  that  the  line  be- 
tween purity  and  dfecency  on  the  one  hand,  and  impurity  and  in- 
dency  on  tho  other,  should  be  drawn  somewhere ;  and  that  if  this  fig- 
ure, under  the  circumstances  described,  was  not  to  be  classed  under 
the  latter  division,  but  its  exhibition  tolerated,  there  was  no  reason 
why,  after  a  time,  enlarged  copies  of  the  same,  slightly  changed  to 
answer  the  new  purpose,  might  not  replace  those  uncouth,  though 
in  my  judgment  less  objectionable  figures,  which  standing  in  front  of 
cigar  shops  upon  our  streets,  extend  their  unsought  and  in  many  cases 
unwelcomed  invitations  to  the  passers-by;  and  so,  under  changed 
conditions  and  modified  forms,  it  seemed  to  me  difficult  to  determine 
what  unhallowed  purposes  this  figure  might  not  eventually  be  made 
lawfully  to  subserve.  In  view,  therefore,  of  all  the  considerations 
thus  presented,  it  seemed  to  me  that  there  was  probable  cause  to  be- 
lieve that  an  offense  under  the  statute  had  been  committed,  and  that 
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the  case  was  one  eminently  proper  for  the  consideration  of  a  jury; 
and,  therefore,  in  the  exercise  of  my  judgment  and  discretion,  I  or- 
dered the  respondent  to  recognize  for  his  appearance  at  the  Su- 
perior Court. 

December  30. 

Charles  Hazeltine,  after  being  held  for  trial  in  the  police 
court,  had  been  indicted  by  the  grand  jury  for  exhibiting  in 
public  (in  the  window  of  his  store)  in  the  city  of  New  Bed- 
ford, an  indecent  statue.  The  figure  in  question  was  a  copy 
in  plaster,  of  an  antique  bronze  statuette  twenty-six  inches 
in  heighty  discovered  at  Pompeii,  and  in  the  Museo  Nazionale 
of  Naples.  It  is  sometimes  named  "Narcissus  at  the  Foun- 
tain." Although  the  position  of  the  head  might  imply  gaz- 
ing into  the  water,  yet  its  turn,  the  attitude  of  the  body,  the 
position  of  the  left,  and  especially  of  the  right  arm  and  hand, 
suggests  listening.  Therefore  it  is  inferred  that  the  youth  is 
listening  to  Echo,  who  for  him  pined  away  and  died,  and  it 
is  better  named  ''Narcissus  listening  to  Echo." 

Oeorge  Marston^  District  Attorney,  for  the  Commonwealth. 

Lemuel  T.  WiUcox,^  for  the  Defendant. 

The  following  Jury  was  selected  and  sworn:  Zenas  L. 
Adams  and  Benjamin  Cole,  New  Bedford;  Charles  M.  Gus- 
tin,  Attleborough ;  Meltiah  Hathway,  New  Bedford;  Albert 
Jenney,  Fairhaven;  David  Malcom,  Fall  River;  John  N. 
Munroe,  Behoboth;  Cornelius  C.  Peck,  Seekonk;  Joseph  H. 

^Marston,  George.  (1821-1883.)  Bom  Barnstable,  Mass.  Studied 
law  at  Harvard;  admitted  to  bar  1845.  Practiced  law  (Barnstable). 
Register  of  Probate,  Barnstable  Co.,  1853;  Judge  of  Probate,  1854- 
1858;  District  Attorney  Southern  District,  1860-1878;  Attomey- 
Ckneral,  1879-1880.  In  1869,  upon  the  death  of  Joshua  C.  Stone, 
of  the  firm  Stone  ft  Crapo,  Judge  Marston  removed  to  New  Bed- 
ford and  the  firm  Marston  ft  Crapo  was  formed.  Pre^dent  Nan- 
tucket and  Cape  Cod  Steamboat  Company;  director  of  Old  Colony 
R.  R.  Co.,  Citizens'  National  Bank  of  Bedford,  and  Quincy  Mutual 
Fire  Insurance  Co.  See  Ellis,  W.  B.,  History  of  New  Bedford  and 
Vicinity.  Hurd,  D.  H.,  History  Bristol  Co.,  Massachusetts.  Davis, 
W.  T.,  Bench  and  Bar  of  Massachusetts,  1 :332. 

*  WiLLOOz,  Lemuel  Tripp.  Bom  Fairhaven,  Mass.,  1835.  Graduated 
Yale  1860;  admitted  to  Bristol  Co.  bar,  1862;  practiced  at  New  Bed- 
ford. See  Davis,  Wnu  T.,  Bench  and  Bar  of  Massachusetts,  II; 
Hurd,  D.  H.,  History  of  Bristol  Co. ;  Yale  Cat ;  Ellis,  W.  B.,  His- 
tory of  New  Bedford  and  Vicinity;  New  Bedford  Direct,  1915. 
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Philbricky  Taunton;  John  H«  Sisson,  Westi>ort;  Orlando  J. 
Thompson,  New  Bedford;  Caleb  B.  Wetherell,  Norton. 

Mr.  Marstan  said,  the  indictment  was  in  two  counts,  one 
in  statutory  f  orm,  and  one  under  the  common  law,  both  in- 
tended to  describe  the  same  offense.  It  was  a  novel  case, 
because  it  is  seldom  in  Massachusetts  that  such  an  offense 
is  committed.  A  man  cannot  set  up  for  himself  a  standard 
of  decency,  but  must  be  governed  by  general  opinion.  It 
may  be  proi>er  for  such  works  of  art  to  be  kept  in  art  gal- 
leries, and  some  may  be  so  refined  as  to  keep  them  in  their 
houses  without  offense;  but  it  must  not  be  allowed  on  the 
public  streets.  It  strikes  at  the  foundations  of  society  and 
civilization.  And  in  this  case  it  is  the  more  flagrant,  because 
the  defendant  had  removed  the  statue  on  the  direction  of 
the  police,  and  then  replaced  it  in  the  window. 

THE  EVIDENCE  FOR  THE  COAfMONWEALTH. 


John  W.  NicJcerson.  Am  city 
marshal.  Saw  the  figure  in  de- 
fendant's window;  complaint  was 
made  to  me;  I  saw  the  fig^ure 
on  Sunday  afternoon,  Oct.  12; 
the  window  was  lighted  Sunday 
night;  met  Mr.  Hazeltine  in  the 
street  Sunday  night  and  told  him 
to  remove  "those  figures''  mean- 
ing divers,  vases,  busts,  statues 
and  vases  in  plaster  and  bronze 
and  statuary  porcelain ;  the  inde- 
cent figure  of  Narcissus  was  not 
in  the  window  early  Monday 
morning,  but  complaints  were 
made  again  Monday  afternoon 
that  children  were  round  the  win- 
dow, and  I  then  went  and  seized 
it,  on  account  of  the  complaints 
and  from  my  own  sense  of  duty. 
On  Sunday  the  Narcissus  was 
placed  so  as  to  point  at  a  nude 
female  figure.  The  civil  suit 
against  me  was  commenced  be- 
fore the  warrant  against  Hazel- 
tine  was  made,  I  did  not  threat- 
en, when  the  writ  was  served  on 
me,  to  "go  for  Hazeltine";  have 


not  stated  that  I  would  be  will- 
ing to  have  the  Narcissus  in  my 
house  if  I  had  no  children. 

Cross-examined.  There  are 
other  figures  in  the  store  I 
should  object  to.  Sunday  even- 
ing was  the  first  time  I  saw  him 
in  relation  to  the  matter;  had 
no  legal  process  of  law  when  I 
took  the  image;  the  children  were 
looking  into  the  window  at  this 
image.  Can't  remember  any  re- 
marks that  were  made  by  the 
children,  but  thought  they  were 
about  this  image;  I  identify  this 
image  in  court  as  the  one  in  the 
window. 

Daniel  P.  Lewie.  Am  a  New 
Bedford  policeman;  saw  the  ex- 
hibition of  the  figure;  the  crowd 
around  the  window,  and  I  sug- 
gested to  Hazeltine  to  veil  the 
image;  Hazeltine  removed  it 
from  the  window,  on  Saturday 
evening.  Never  saw  such  a 
crowd  of  children  round  Hazel- 
tine's  window  before. 
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Mr.  WUlcox,  for  the  defense,  said  that  nowhere  had  tho 
delicacy  and  modesty  of  youth  been  more  sacredly  guarded 
than  in  our  own  state.  The  case  is  not  to  be  treated  lightly. 
It  is  of  great  importance,  for  he  who  corrupts  the  morals  of 
youth  is  guilty  of  crime  most  foul.  The  jury  is  to  consider 
whether  the  figure  is  indecent.  The  prejudices  of  an  indi- 
vidual lead  him  sometimes  to  pronounce  works  of  art  in- 
decent. He  might  bring  thousands  of  heads  of  families  to 
testify  that  this  image  was  not,  in  their  view,  indecent,  and 
that  they  would  willingly  place  it  in  their  houses,  but  the 
image  tells  its  own  story.  The  resi>ondent  is  a  man  stain- 
less in  character,  whose  life  has  been  passed  as  a  worshipper 
at  the  shrine  of  literature  and  art.  This  man,  whom  we 
have  been  glad  to  receive  in  our  families,  is  now  on  trial 
for  wilfully  and  malicious  exhibiting  an  image  manifestly 
tending  to  corrupt  the  morals  of  youth. 


THE  EVIDENCE  FOB  THE  DEFENSE. 


Charles  Hazeltine.  Am  the  de- 
fendant here.  When  Mr.  Nick- 
eison  spoke  about  the  image,  I 
removed  it,  so  as  to  avoid  giving 
offense,  and  put  it  back  after  the 
Saturday  night  crowd  had  dis- 
persed. The  image  Nickerson 
says  this  pointed  at,  was  a  Venus 
of  Milo,  a  partially  draped  fig- 
nie.  The  window  was  lighted 
Suiday  night  only  a  few  min- 
utes while  I  was  writing  at  my 
desk,  near  the  window.  There 
was  no  complaint  about  the 
image  from  any  source  till  Mr. 
Nickerson  spoke.  When  he  met 
me  on  Sunday  evening  he  said 
^Those  things  must  be  taken  out 
of  your  window."    I  made  no  re- 


sponse. I  put  the  image  in  the 
window  for  sale  and  on  exhibi- 
tion as  a  work  of  art 

Cross-examined.  I  live  in  my 
store;  the  gas  in  the  window  may 
have  heen  lighted  a  few  minutes 
for  me  to  write  at  the  desk  on 
Sunday  evening. 

John  Tetlow,  Am  principal  of 
the  Field's  Academy;  was  called 
to  testify  as  to  the  purity  or  im- 
purity of  the  statue.  The  Court 
held  that  expert  testimony  in  a 
question  of  that  kind  was  inad- 
missible.  Mr.  Willcox  asked 
whether  witness  saw  similar  fig- 
ures in  families  where  he  visits 
as  a  teacher.  The  Court  held 
the  question  inadmissible. 


Mr.  WiUcox  (to  the  jury).  It  was  conceded  that  Mr.  Has^ 
eltine  kept  this  store,  and  had  this  image  for  sale  to  any  one 
who  wished  to  buy.  The  question  for  the  jury  is,  Did  Mr. 
Hazeltine  exhibit  this  image  manifestly  intending  to  cor- 
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rupt  the  morals  of  youth?  He  attached  no  further  blame  to 
the  officers  than  that  they  exhibited  an  over  officiousness  in 
the  matter.  He  proposed  to  discuss  the  question  whether 
Mr.  Hazeltine's  exhibition  of  the  image  was  with  criminal 
intent.  Is  the  image  obscene,  and  does  it  manifestly  tend 
to  corrupt  the  morals  of  youth  f  It  is  in  evidence  that  with 
the  exception  of  the  officers,  no  i)erson  remonstrated  against 
the  exhibition  of  the  image  during  the  forty  eight  hours  it 
was  in  the  store.  Does  any  one  imagine  that  the  law  mak- 
ers of  the  state  had  in  their  minds  the  idea  of  prohibiting  the 
sale  of  art  images,  when  they  framed  the  statute  against 
the  sale  of  indecent  articles?  He  closed  by  reminding  the 
jury  of  the  consequences  that  might  ensue  to  his  client  from 
a  verdict  of  guilty. 

The  District  Attorney  said  if  the  jury  found  a  verdict  of 
guilty,  the  exhibition  of  such  things  would  be  stopped, 
whether  the  penalty  were  imposed  or  not.  It  is  absurd  to 
talk  about  that  botch  as  a  work  of  art.  If  such  instruments 
as  that  are  necessary  to  teach  art,  then  we  don't  want  any 
art  taught.  We  have  got  along  very  well  without  it  in 
New  England  for  many  years,  and  we  can  in  years  to  come. 
There  is  nothing  in  the  case  involving  moral  or  religious 
differences.  The  consequences  to  Mr.  Hazeltine's  family  are 
not  to  be  considered,  but  this  thought  leads  us  to  consider 
what  are  the  consequences  to  other  men's  families.  Mr. 
Hazeltine  sasrs  he  bought  the  image  for  exhibition,  but  in 
all  deference  to  him,  we  say  that  the  people  of  New  Bedford 
don't  want  any  such  thing.  He  says  he  removed  the  image 
as  the  oflcer  desired,  but  put  it  back  after  the  boys  dis- 
persed. Did  he  remove  it  for  any  other  reason  than  that 
he  knew  he  was  wrong?  Were  the  boys  about  the  window 
there  studying  art?  It  is  evident  that  they  were  doing  no 
such  thing.  There  is  no  room  for  debate  why  this  image 
attracted  special  attention,  and  drew  a  crowd  of  boys  around 
the  window.  A  glance  at  the  image  is  a  sufficient  answer. 
The  jury  are  to  apply  their  sound  judgment  in  the  case,  and 
decide  whether  the  image  is  obscene  or  not.  Perhaps  it  is 
proper  to  place  it  or  a  similar  image  in  an  art  gallery  or  in 
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a  private  parior,  but  placing  it  in  full  view  on  a  pnblie  street 
is  another  thing.  Are  the  gentlemen  of  the  jury  willing 
that  snch  images  should  be  exhibited  in  the  villages  where 
they  reside?  At  this  very  term  of  the  court,  a  drunken 
wretch  was  sentenced  to  the  House  of  Correction  for  an  in- 
decent exhibition  of  himself,  and  is  art  superior  to  nature  f 
Can  a  man  carve  such  things  in  wood  or  marble  or  plaster, 
and  be  allowed  to  exhibit  them  in  the  name  of  art  f  .  What 
must  have  been  the  effect  on  the  young,  of  the  view  of  this 
image  T  Was  it  elevating  or  otherwise  T  There  can  be  but 
one  answer.  Older  persons,  whose  morals  are  fixed,  might 
not  be  corrupted.  To  be  pure,  we  say,  all  things  are  pure ; 
but  how  about  the  rest?  The  old  couplet  about  'nunodest 
words  applies  to  the  exhibition  of  this  image  : 

Immodest  words  admit  of  no  defense;  for  want  of  de- 
cency is  want  of  sense. 

No  more  important  case  had  been  acted  upon  at  this  term 
of  the  court.  Could  he  perform  but  one  more  ofiicial  act  he 
would  ask  no  better  opportunity  to  do  a  great  public  good, 
than  the  privilege  of  aiding  in  the  suppression  of  the  exhibi- 
tion of  hidecent  figures. 

Judge  Bacon.  Oentlemen.  To  find  a  man  guilty,  the  jury 
must  be  of  the  opinion  that  he  is  proved  guilty  beyond  a 
reasonable  doubt.  The  first  count  of  the  indictment  is  un- 
der the  statute,  and  the  other  under  the  common  law.  It  is 
not  material  on  which  count  a  verdict  of  guilty  may  be 
rendered;  both  are  descriptions  of  the  same  act.  It  is  not 
denied  that  the  defendant  had  the  image  in  his  possession, 
and  exhibited  it,  and  it  is  for  the  jury  to  say  whether  the 
image  is  an  obscene  and  indecent  figure,  manifestly  tending 
to  corrupt  the  morals  of  youth.  An  obscene  figure  is  one 
that  is  offensive  to  good  morals  and  chastity,  and  tends  to 
cause  impure  thoughts.  An  indecent  figure  is  much  the  same 
thing ;  it  is  one  that  violates  decency  and  modesty.  If  it  is 
obscene  and  indecent,  it  does  manifestly  tend  to  corrupt 
the  morals  of  youth.  A  man  intends  what  he  does.  If  this 
man  exposed  an  indecent  figure,  the  law  presumes  that  he 
intended  to  do  it,   and  common  sense  warrants  the  same 
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presumption.  If  the  jury  have  no  reasonable  doubt  of  the 
indecency  of  the  image  they  must  conyict  the  defendant; 
if  they  have  such  a  doubt,  they  must  acquit. 

The  Jury  retired,  and  the  case  was  considered  nine  hours  without 
agi^ment,  they  balloting  22  tunes.  The  first  three  bailotings  were 
8  for  conviction  and  4  for  acquittal,  and  subsequently  one  more  jury- 
man was  for  conviction. 

At  one  o'clock  on  the  morning  of  the  31st  December  the  Jury  an- 
nounced that  they  could  not  agree  and  were  discharged  by  the 

COUBT. 


THE    TRIAL   OF  FRANK    JAMES  FOR   TRAIN 
ROBBERY  AND  MURDER    GALLATIN, 

MISSOURI,  1888. 

THE  NABBATiyE. 

For  several  years  prior  to  the  civil  war  there  existed  a 
border  warfare  between  what  were  known  as  the  Kansas  Jay- 
hawkers  and  the  Missouri  Bushwhackers.  This  trouble  was 
principally  along  the  state  line  just  south  of  Kansas  City. 
The  Jayhawkers  were  first  organized  for  the  purpose  of  cap- 
turing negro  slaves  in  Missouri  and  taking  them  into  Kan- 
sas; the  Missouri  forces  were  organized  to  meet  these  raids 
and  the  fight  soon  became  very  bitter.  The  Kansas  men  even- 
tually begun  to  rob  and  plunder,  and  the  Missouri  men 
quickly  took  to  retaliatory  measures. 

Among  the  Ifissouri  men  was  one  Oeorge  Quantrell  from 
Ohio.  When  the  civil  war  broke  out  the  Bushwhackers  es- 
poused the  Southern  cause  and  Quantrell  became  the  leader 
of  a  guerilla  band  which  became  famous,  and  whicb  included 
Jesse  and  Frank  James,  and  the  three  Younger  brothers. 
Quantrell  was  killed  about  the  close  of  the  war  and  a  i>ortion 
of  the  band  formed  a  gang  which  for  a  number  of  years 
preyed  upon  banks  and  railroads  and  became  the  terror  of 
several  of  the  states,  including  Missouri,  from  the  robbery  of 
the  bank  at  Liberty,  Mo.,  in  1866,  to  the  surrender  of  Frank 
James  in  1882.  Th^  numbered  about  twenty,  the  leaders 
being  the  three  Younger  brothers,  the  two  James  brothers, 
Diek  Liddil,  and  Clarence  and  Wood  Hite. 

In  1876  they  went  into  IGnnesota  and  attempted  the  rob- 
bery of  the  bank  at  Northfield,  but  they  were  routed  hy  the 
citizens,  several  of  the  bandits  were  dain  and  the  Younger 
brothers  captured  and  sent  to  the  penitentiary  for  life.  They 
were  now  known  as  the  James  Gang  and  became  outlaws, 
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hunted  by  the  officers  of  the  law,  several  of  whom  met  their 
death  in  endeavoring  to  capture  them.  It  is  not  the  place 
here  to  record  the  banks  they  robbed,  the  bank  officials  they 
murdered,  the  trains  they  held  up,  the  passengers  and  express 
messengers  they  robbed  and  killed,  this  is  the  story  of  their 
last  adventure — ^the  holding  up  of  the  train  of  the  Chicago, 
Bock  Island  &  Pacific  Railroad,  at  Winston,  Missouri,  on  the 
night  of  July  5,  1881,  and  the  killing  of  the  conductor  West- 
fall  and  a  passenger,  Frank  McMillan.  The  governor  of  Mis- 
souri offered  a  reward  for  the  bodies  of  the  bandits,  dead  or 
alive. 

The  pursuit  became  so  hot  in  this  state  that  several  of  them, 
including  Prank  James  and  Dick  Liddil,  voluntarily  surren- 
dered to  the  authorities  and  Jesse  James  about  this  time  was 
killed  by  one  of  his  comrades  at  St.  Joseph,  Mo.  Frank 
James  was  brought  to  trial  for  the  murder  of  McMillan,  and 
Dick  Liddil,  who  had  turned  state's  evidence  was  the  prin- 
cipal witness.  James  denied  that  he  was  present  at  this  par- 
ticular robbery,  and  the  jury  either  believing  his  story  or 
being  afraid  of  the  vengeance  of  his  friends,  found  him  not 
guilty. 

THE  TRIAL.* 

In  ihe  Circuit  Court  of  Daviess  County,  OaUatin,  Missouri, 
August,  1883. 

•Hon.  Chables  H.  S.  Goodman,*  Judge. 

^Bibliography.  •"The  trial  of  Frank  James  for  Marder,  with 
confessions  of  Dick  Liddil  and  Clarence  Hite,  and  history  of  the 
'James  Gang.'  Published  by  George  Miller,  Jr.,  Water  Works  Build- 
ing, Kansas  City,  Mo.     E.  W.  Stephens,  Columbia,  Mo.,  1898." 

•"Closing  Speech  for  the  State  made  by  Wm.  H.  Wallace,  Esq., 
Prosecuting  Attorney  of  Jackson  County,  Mo.,  in  the  trial  of  Frank 
James  for  Murder,  held  at  Gallatin,  Daviess  Co.,  Mo.,  in  August 
and  September,  1883.  Published  by  Citizens  of  Gallatin,  Missouri. 
Press  of  Ramsey,  Millett  &  Hudson,  Kansas  City,  Mo.,  1883." 

The  St.  Louis  Bepuhlican,  August  21  to  September  7,  1883. 

•  Goodman,  Charles  Harper  Slaughter.  (1843-1917.)  Bom 
Zanesville,  Ohio.  Self-educated.  Served  witti  an  Illinois  regiment 
in  Civil  war  and  located  in  Albany,  Mo.,  1866;  studied  law  with 
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August  20. 
An  indictment  had  been  returned  by  the  grand  jury  of  Da- 
viess County  in  May,  against  Frank  James  for  the  murder  of 
Frank  McMillan. 

The  prisoner  had  pleaded  noi  guilty. 

W.  D.  Hamilton,*  Prosecuting  Attorney ;  William  H.  Wal- 
lace,^ J.  H.  Shanklin,'^  M.  A.  Law,^  H.  C.  McDougaW  and  J.  F. 
HickUn,^  for  the  State. 

Judge  G-.  W.  Lewis  and  admitted  to  bar,  1868;  edited  Albany  Ledger 
several  years;  Prosecuting  Attorney,  1875-1879;  Circuit  Judlge,  IfliS]- 
1892;  Public  Administrator,  1910.    Died  in  Albany,  Mo. 

*  Hamilton,  William  Decatur.  (1849-1903.)  Bom  St.  Francois 
Co.,  Mo.;  Educated  in  common  schools  and  at  Elmwood  Academy, 
Farmington,  Mo.,  and  Normal  school,  Warrensburg,  Mo.;  admitted 
to  bar  (Warrensburg),  1872;  attended  St.  Louis  Law  School,  1872- 
1873;  began  practice  in  Gallatin,  and  died  there. 

*  Wallace,  William  Hockadat.  Bom  1848,  Clark  Co.,  Ky. 
Went  with  his  family  to  Lee's  Summit,  1857,  but  family  were  driven 
from  Jackson  Co.  by  order  No.  11  (1863),  and  settled  in  Fulton, 
Mo.  A.  B.  Westminister  Coll.  1871;  studied  law  with  Judge  John 
A.  Hockaday,  Fulton,  Mo.;  began  practice  at  Independence,  1875; 
Prosecuting  Attorney,  Jackson  Co.,  1881-1884;  judge  of  Criminal 
Court,  Jackson  Co.,  1907-1908. 

"  Shanklin,  John  Henderson.  (1824-1904).  Bom  Monroe  Co., 
Ya.,  now  West  Ya.  Received  a  country  school  education;  taught 
school;  farmed  on  shares.  Came  to  Trenton,  Mo.,  1846.  Served  in 
the  Mexican  war,1847-1848;  sent  to  St.  Louis  on  Gbvemxnent  busi- 
ness, 1848-1849;  taught  school  at  Trenton,  1849-1850;  Judge  Grun- 
dy Co.,  1850;  admitted  to  bar,  1851;  member  of  firm,  Shanklin, 
Low  &  McDougall,  Gallatin,  Mo.,  for  ten  years.  President  Missouri 
Bar  Association,  1882;  retired  from  practice,,  1890.   Died  at  Trenton. 

^Low,  Mabcus  AuKELms.  Bom  Guilford,  Me.,  1842.  Educated 
at  Academy,  Auburn,  Me.,  and  Law  School,  University  of  Michigan. 
Located  in  Missouri  soon  after  the  Civil  War;  was  a  law  partner 
of  n.  C.  McDougall,  Gallatin,  Mo.,  1874-1885.  Moved  to  Topeka, 
Kansas,  1886;  L.  L.  D.  Bethany  Coll.  Topdca,  1901.  President  St. 
Joseph  &  Iowa  R'y,  1886-1887;  general  solicitor,  1887-189%  Chi- 
cago, Kansas  &  Nebraska  B'y,  1887-1892;  Chicago,  Rock  Island  & 
Texas,  1892-1900;  Chicago,  Rock  Island  &  Gulf  and  of  Chicago, 
Rock  Island  &  Mexico  R'y,  1902-1903;  general  attorney  Chicago, 
Rock  Island  &  Pacific  R'y,  1892-1912.  Delegate  to  the  Republican 
National  Conventions  of  1876, 1900, 1904. 

^  McDougall,  Hekry  Clay.  (1844-1915.)  Bom  Marion  Co.,  Va. 
Served  in  the  Union  Army  and  was  mustered  out  in  1864;  clerk  in 
the  United  States  Quartermaster's  office,  Gallipolis,  Ohio  and  In- 
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Judge  John  F.  Philips^  James  H.  Slover,^^  John  M.  Olov- 
6r,"  Chas.  P.  Johnson,^  C.  T.  Gatmer,^  J.  W.  Alexander,^*^ 
and  WiUiam  H.  Rush,^*  for  the  Prisoner. 

dianapoUfly  Ind  1865-1866;  removed  to  MisBotm  1867;  admitted  to 
bar^  Gallatin,  1868;  a  partnership  was  formed  1874  with  Marcus  A. 
Low  to  which  was  soon  added  John  H.  Shanklin.  This  firm  edsted 
until  1885,  when  McDougaU  moved  to  Kansas  City.  1886-1889 
member  of  firm  of  Crittenden,  McDongall  and  Stiles,  afterwards  of 
McDougall  and  Sebree;  city  counsellor  Kansas  City,  1895;  presi- 
dent llI»ouii  Bar  Associationi  1894. 

^  HiGELiK,  Joshua  Fbrouson.  (1834-1908.)  Bom  Balls  Co.,  Mo., 
shortly  after  his  parents  had  moved  to  Missouri  &om  Kentucky ;  edu- 
cated in  the  public  schools  of  Carrollton,  Mo.;  taught  in  country 
schools,  studi^  law  under  CoL  John  B.  Hale,  Carrollton.  After 
Civil  war  established  his  home  and  practice  in  Gallatin,  Mo.;  1906, 
retired  to  a  farm  near  Springfield,  Mo.,  where  he  died. 

•  Philips,  John  Finis.  (1834-1919.)  Bom  Boone  Co.,  Mo.  Matric 
Univ.  of  Mo.,  1851;  graduated  Center  Coll.  Ky.,  1855.  Returned  to 
Mo.  and  studied  law  in  Fayette  and  admitted  to  bar,  1857;  was  a 
Colonel  in  the  Civil  War  where  he  served  on  the  Union  Side  with 
distinction ;  at  its  dose  he  began  practice  in  Sedalia,  Mo.  and  was  a 
partner  of  Senator  George  Vest  for  ten  years;  Democratic  mem- 
ber of  44th  and  46th  Congress;  Commissioner  Supreme  Court  Mo., 
1883-1885;  Judge  Missouri  Court  of  Appeals,  1885-1888;  United 
States  District  Judge,  1888-1909 ;  LL.D.,  Center  ColL,  Ky. ,  Central 
Coll.,  Mo.,  Westminster  ColL,  Mo.,  and  Univ.  of  Mo. 

***Sii0VEB,  James  Horace.  (1838-1913.)  Bom  Towanda,  Pa. 
Studied  law  at  Union  Coll.  Law,  Chicago ;  removed  to  St  Louis,  1852 ; 
to  Independence,  Mo.,  1864.  Admitted  to  Bar,  1866;  Judge  Circuit 
Court,  Jackson  Co.,  1885-1898.    Died  Independence,  Mo. 

^^  Glover^  Johk  Miutok.  Bom  St.  Louis,  1852;  educated  at 
Washington  University;  admitted  to  St  Louis  bar,  1875;  represen- 
tative from  ninth  Missouri  district  in  49th  and  50th  Congress  (1885- 
1889).    Now  practices  law  in  Denver,  Colo. 

"  See  9  Anu  St  Tr. 

^•Garneb,  Christopher  Triqo.  (1825-1897.)  Bom  Fayette, 
Mo.;  educated  in  the  log  school-house  of  the  day;  taught  school  one 
term;  clerked  in  a  store;  studied  law  in  Richmond,  Mo.  (1845-1848), 
in  the  office  of  G.  W.  Dunn ;  circuit  attorney  1852 ;  member  of  Gen- 
eral Assembly,  Ray  Co.,  1862;  was  many  years  attorney  for  Santa 
Fe  and  Wabash  Railways;  died  in  Richmond. 

^^  AiiEzANDER,  Joshua  Willis.  Bom  Cincinnati,  0.,  1852;  attended 
public  schools  there  and  at  Canton,  Mo.  until  he  entered  Christian 
University  at  Canton,  1868;  A.  B.  1872;  A.  M.  1907;  admitted  to 
bar  1875;  public  administrator  Daviess  Co.,  Mo.,  1876-1880;  Mayor 
of  Gallatin;  representative  General  Assembly,  1882-1887;  speaker  of 
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Mr,  Rush  stated  tliat  several  of  their  witnesses  had  not  yet 
arrived  and  asked  a  eontinnance.  Judge  Goodmak  granted  the 
motion.  He  iiien  made  a  short  but  pointed  address  to  the  crowded 
room  in  which  he  told  the  audience  what  was  expected  of  them  dur- 
ing their  attendance  upon  the  trial;  that  order  would  be  preserved 
at  all  hazard.  He  said  the  court  was  fully  able  to  protect  its  dignity 
and  the  persons  of  its  audience,  and  therefore  any  person  detected 
in  the  court  room  with  weapons  on,  will  surely,  swiftly  and  to  the 
full  extent  of  the  law  be  punished.  He  further,  stated  that  for  the 
accommodation  of  the  populace  the  trial  would  be  conducted  in  the 
opera  house,  and  that  to  prevent  inconvenience  and  provide  for  the 
safety  of  the  audience  the  sheriff  would  issue  tickets  of  admission 
not  to  exceed  the  seating  capacity  of  the  house. 

August,  21. 

When  court  was  convened  in  the  opera  house,  the  judge 
occupied  a  seat  at  the  front  of  the  stage;  behind  him  were  the  press 
correspondents  and  a  large  number  of  ladies  and  the  court  officials. 
Just  in  front  of  the  stage  was  a  space  railed  off  for  the  attorneys 
engaged  in  the  case,  the  jury  and  the  bar. 

Mr,  Rush  moved  the  enrollment  of  R.  R.  Sloan  of  the  Nashville 
Bar,  who  was  bere  as  advisory  counsel  for  the  prisoner. 

Mr.  Eamilton.  Mr.  Sloan  has  not  been  examined  as  to  his  quali- 
fications for  admission  to  the  Missouri  Bar.  Proof  of  enroUment  in 
another  state  is  not  sufficient. 

Judge  Philips,  While  Mr.  Rush  is  technically  right  in  his  appli- 
cation, the  same  end  may  be  reached  by  according  to  Mr.  Sloan  the 
courtesies  of  the  Bar  and  Court  during  the  triaL 

Judge  Goodmak.  The  gentleman  from  Tennessee  cannot  be  regu- 
larly enrolled  without  an  examination.  Therefore  Judge  Philips' 
suggestion  will  be  adopted  and  Mr.  Sloan  will  be  granted  the  privi- 
lege of  the  court 

The  following  jurors  who  had  been  selected  "were  now  sworn: 
Lorenzo  W.  Gilreath  (40),  James  J.  Snyder  (35),  Oscar  Chamber- 
lain (26),  Jason  Winbum  (40),  Abisha  H.  Stillman  (38),  James  B. 
Smith  (27),  James  W.  Boggs  (44),  Charles  H.  Nance  (38),  Ben  F. 
Feudt,  William  F.  Richardson,  William  L.  Merritt  (24),  Richard 
£.  Hale  (23),  all  farmers. 

House,  1887;  Judge  Seventh  Judicial  Circuit,  1901-1907;  Represen- 
tative in  Congress,  Third  Missouri  District,  1907-1918. 

"Rush,  William  Marion.  (1849-1914.)  Bom  St  Joseph,  Mo., 
son  of  a  celebrated  Methodist  preacher  of  same  name  and  of  a 
daughter  of  Judge  James  H.  Birch  of  Supreme  Court;  studied  law 
in  office  of  Judge  Allen  Vories  and  admitted  to  bar  (St.  Joseph), 
1868 ;  practiced  law  in  Gallatin,  Kansas  City  and  St.  Joseph ;  Prose- 
cuting Attorney  Daviess  Co.,  two  terms;  Assistant  IJ.  S.  District 
Attorney,  1884-1888;  member  St.  Joseph  City  CounciL  Died  at 
St  Louis. 
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MB.  WALLACE  ^S  OPENING  STATEMENT. 

Mr.  Wallace.  While  criminal  practice  allows  me  to  make  a 
statement  of  the  magnitude  of  the  crime,  and  set  forth  facts 
that  would  even  augment  the  heinousness  of  the  crime  charged 
against  the  defendant,  I  will  not  pursue  this  course,  but  merely 
put  forth  the  facts  that  will  corroborate  the  facts  alleged  in 
the  indictment.  Perhaps  this  may  be  a  mistaken  course  on 
my  part.  However,  I  have  thought  it  sufficient  to  refer  only 
to  the  irrefutable  and  overwhelming  testimony  that  will  be 
produced  against  the  defendant.  There  may  be  some  of  the 
jury  who  admire  the  exploits  of  the  accused,  his  chivalric 
deeds,  his  expertness,  and  other  characteristics  that  have  made 
him  famous,  and  such  will  regard  it  as  a  privilege  for  such  a 
poor  and  obscure  person  as  McMillan  to  be  shot  down  by  an 
individual  of  such  great  fame  as  the  accused,  but  I  shaU  not 
tax  the  intelligence  of  the  jury  with  such  a  suspicion,  nor 
would  it  be  right  to  attribute  such  a  sentiment  to  any  other 
intelligent  and  law-abiding  citizen.  A  reader  of  yellow-cov- 
ered literature  might  get  into  a  morbid  state  of  mind  that 
would  permit  such  attributes  to  be  attached  to  the  defendant. 

Mr.  Wallace  read  the  indictment,  charging  Prank  James 
with  complicity  in  the  Winston  robbery  and  the  murder  of 
McMillan.  He  then,  in  turn,  described  how  the  train  was  sig- 
naled and  stopped ;  how,  in  turn,  each  step  of  the  robbery  and 
the  tragedy  of  Winston  was  enacted.  The  particulars  were 
given  in  detail,  every  point  minutely  mentioned,  and  it  was 
avowed  that  each  in  turn  would  be  proved  beyond  the  possi- 
bility of  a  doubt  by  the  prosecution.  That  was  the  purpose 
of  the  prosecution. 

Mr.  Wallace  said  that  five  men  were  engaged  in  the  double 
crime.  Evidence  would  be  adduced  to  show  that  Frank 
James,  Jesse  James,  Wood  Hite,  Clarence  Hite  and  Dick  Lid- 
dil  were  the  parties.  Frank  and  Jesse  James  and  Wood  Hite 
entered  the  cars,  and  Dick  Liddil  and  Clarence  Hite  had 
charge  of  the  engine.  With  this  assertion  it  was  proper  to 
refer  to  the  James  band,  its  organization  and  the  purpose  of 
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its  organization.  The  band  was  organized  in  Tennessee  for 
the  purposes  of  robbery.  In  1877,  Frank  and  Jesse  James, 
with  their  families,  moved  to  northern  Tennessee,  and  subse- 
quently went  to  living  in  Nashville.  There  the  band  was  or- 
ganized. It  consisted  of  seven,  Frank  James  was  the  oldest 
member.  Next  was  Jesse  James.  Frank  went  under  the 
name  of  B.  J.  Woodson  and  Jesse  as  J.  D.  Howard.  Wood 
Hite,  Dick  Liddil,  Bill  Ryan,  Jim  Cummings  and  Ed  Miller 
were  members  of  the  gang.  The  three  last  were  not  members 
of  the  band  when  the  Winston  robbery  took  place. 

Mr.  Wallace  gave  a  history  of  each  individual. 

Judge  Philips  objected  to  the  statement  as  setting  forth 
matters  not  alleged  in  the  indictment ;  and  evidence  on  eruch 
points  would  be  irrelevant  and  inadmissible. 

The  Court.  The  question  was  whether  a  conspiracy  could 
be  proved  when  not  alleged  to  make  out  a  crime  charged.  He 
was  ready  to  hear  arguments  now. 

Judge  Philips.  The  question  will  come  up  again  and  then 
can  be  argued  and  disposed  of ;  meantime  we  file  an  excep- 
tion to  the  court's  ruling. 

Mr.  Wallace  told  how  the  band. came  to  leave  Nashville  or 
that  vicinity.  Bill  Ryan  left  Nashville,  where  he  went  under 
the  name  of  Tom  Hill,  to  visit  the  Hites  near  Adairville.  En- 
route  he  got  drunk,  threatened  the  life  of  a  justice  of  the 
peace,  was  arrested,  and  the  plunder  on  his  person  aroused 
suspicion.  News  of  Ryan's  arrest  alarmed  Frank,  alias  B. 
J.  Woodson,  Jesse  James,  alias  J.  D.  Howard,  and  Dick  Lid- 
dil, alias  Smith,  and  they  left. 

Mr.  Wallace  followed  them  on  their  journey;  told  how 
Clarence  Hite  joined  the  gang.  A  box  of  guns  was  shipped 
from  Nashville  to  John  Ford  at  Lexington,  Missouri,  and 
thence  reshipped  to  Richmond.  John  Ford  was  a  brother  of 
Bob  and  Charlie  Ford,  and  is  now  dead.  The  James  boys' 
families  left  Tennessee  just  after  their  husbands,  and  among 
their  traps  was  a  sewing  machine  belonging  to  Mrs.  Frank 
James,  which  was  shipped  to  Pope  City,  it  being  her  intention 
to  meet  Oeneral  Shelby. 

The  gang  rendezvous  was  at  Mrs.  Samuels'  residence  near 
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Kearney  and  at  Mrs.  Bolton's  in  Bay  county,  she  being  the 
sister  of  the  Pord  boys. 

Dick  Liddil  would  be  a  witness  to  these  facts.  A  conspir- 
acy, or  such  a  band  could  only  be  discovered  or  broken  up  by 
one  of  its  members.  Liddil 's  surrender  under  promises  of 
exemption  from  the  consequences  of  his  crimes,  has  accom- 
plished this. 

However,  there  would  be  testimony  introduced,  the  testi- 
mony of  respectable  citizens  of  Daviess  county,  who  had  seen 
Prank  in  this  county  about  the  time  of  the  Winston  robbery. 
He  was  seen,  known  and  recognized  by  them,  and  though  he 
wore  bumside  whiskers  at  the  time,  they  would  swear  to  his 
identity  now.  All  this  formed  circumstantial  evidence,  but 
an  unbroken  chain  strong  enough  to  award  the  punishment 
due  the  defendant  for  the  outrage  and  crime  against  law  and 
life  at  Winston. 


THE  WITNESSES  FOR  THE  STATE. 


John  L.Penn.  Resided  in  Colfax 
Iowa;  with  Frank  McMillan  and 
several  others,  I  got  on  the  train 
at  Winston;  we  belonged  to  the 
stonemason  gang;  old  man  Mc- 
Millan got  on  too.  It  was  abont 
9  p.  m.  Just  as  we  got  on,  three 
men  entered  the  door.  Westfall, 
the  conductor,  was  putting 
checks  in  our  hats;  we  were 
standing  up  receiving  the  checks. 
The  three  men  came  in  with  a 
revolver  in  each  hand.  The  two 
rushed  up  to  our  crowd  and  said 
something,  but  just  what,  I  don't 
know.  It  was  "up,  up,"  or  "down, 
down."  Then  two  shots  were 
fired,  one  going  through  West- 
fall.  He  made  a  motion  like  to 
defend  himself,  rushed  to  the 
rear  end  of  the  smoking  car,  the 
three  men  following  and  firing. 
Westfall  got  out  on  the  platform 
and  fell  off.  The  men  then  re- 
turned to  the.  front  end  of  the 
car,  and  as  they  passed  us,  or 


just  as  they  went  out  at  the 
front  door,  Frank  McMillan  and 
I  went  out  the  rear  door.  Just 
then  two  shots  were  fired ;  looked 
through  the  glass  of  the  door 
and  a  shot  i^ivered  the  glass; 
saw  a  man  on  the  front  end  of 
the  car;  he  seemed  to  be  watch- 
ing and  shooting  through  the  car 
every  few  minutes.  Frank  Mc- 
Millan and  I,  on  the  platform, 
sat  down  pretty  close.  Just  then 
he  heard  a  man  halloo  in  the 
car.  At  this  time  three  or  four 
shots  were  fired.  The  train  was 
going  east,  and  the  man  was  at 
the  front  end,  and  the  shot  went 
through  the  car.  Frank  heard 
the  man  call  out,  and  said,  '4t 
is  father,"  and  jumped  up,  and 
just  then  he  was  shot  above  the 
eye  and  fell  off  the  platform.  I 
tried  to  catch  him,  but  couldn't. 
The  train  was  going  slow  at  this 
time.  The  train  slackened  up 
near  the  switch,  and  at  this  time 
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flome  man  cried  out  to  move  on, 
and  the  train  pulled  out  slow  for 
three-quarters  of  a  mile,  when  it 
stopped.  Then  three  men  jumped 
off  the  train,  like  off  the  baggage 
car,  on  the  south  side,  passed  me 
on  the  platform  of  the  smoking 
car,  went  south  of  the  track  and 
disappeared  in  a  hollow.    There 
was  shooting  in  the  baggage  ear; 
several  shots  were  fired.     There 
were  perhaps  thirty  to  forty  peo- 
ple in  the  car  during  the  firing. 
They  got  down  under  the  seats 
as  best  they  could.  The  man  who 
stood  on  the  front  platform  shot 
through  the  glass  of  the  door; 
it  was  shut,  as  was  the  back  door, 
and  the  glass  in  the  back  door 
was  pretty  badly  shattered.  After 
the  robbers  left,  old  man  McMil- 
lan and  I  went  back  on  the  track 
to  look  for  McMillan  and  West- 
fall;    found    McMillan    on    the 
south  side  of  the  track  in  the 
ditch  dead.    Before  that  we  met 
a  hand  car  with  twelve  men  on 
it;  they  helped  us  in  our  search; 
found   McMillan   about  half   a 
mile  from  the  depot.     Westfall 
on  the  north  side  of  the  track, 
not  far  from  the  section  house. 

Cross-examined,  Do  not  re- 
member the  number  of  cars  on 
the  train.  There  was  a  coach 
after  the  smoker,  a  baggage  car 
and  express  car  in  front  of  the 
smoker;  saw  three  men  only;  re- 
member nothing  by  which  I 
could  identify  the  men.  They 
were  dressed  in  long  linen  dus- 
ters, had  the  collars  turned  up, 
and  white  handkerchiefs  about 
their  necks.  They  were  not 
masked  exactly,  but  masked  so 
they  couldn't  be  identified,  by 
having  their  hats  pulled  well 
down  over  their  faces.  I  was  ex- 
cited when  T  was  before  the  cor- 
oner; have  the  facts  in  mind  bet- 


ter now  than  then.    When  I  sat 

on  the  rear  platform,  the  three 
men  were  in  the  baggage  car, 
judging  from  the  shooting;  no 

attempt  was  made  to  rob  me  or 

any  one  in  the  car. 

Thought  the  shots  were  fired 
to  scare,  and  that  when  McMil- 
lan looked  in  the  shot  struck 
him;  shots  were  fired  before  and 
after  he  was  killed;  could  not 
say  which  one  of  the  three  men 
filled  the  shot  that  killed  McMil- 
lan; guess  the  whole  transaction 
transpired  within  half  an  hour. 
Reexamined.  McMillan  lived 
in  Colfax,  Iowa,  had  a  wife  and 
was  on  his  way  home  when  he 
was  killed;  the  man  who  did  the 
shooting  through  the  car  was  a 
big  man,  and  the  same  who  killed 
WestfaU. 

^  Addison  E.  WaJcoH.  Was  en- 
gineer on  the  train  at  Winston. 
The  train  left  at  9:30;  it  was 
dark;  got  a  signal  to  stop  short- 
ly after  leaving  station.  Some- 
body called  out  to  go  ahead. 
Looked  around  to  see  who 
gave  the  order,  and  two  men 
jumped  down  off  the  coal  in  the 
tender.  They  had  revolvers  and 
ordered  me  to  go  ahead;  they 
told  me  to  keep  it  going  or  they 
would  shoot;  to  stop  at  a  tank 
in  a  hollow.  They  said  they 
didnt'  want  to  hurt  me,  but 
would  do  so  if  I  didn't  obey 
orders;  my  fireman  and  me  went 
around  the  engine,  jumped  off 
and  got  on  the  third  car,  and  saw 
the  express  messenger  and  two 
ladies  standing  up.  The  rest 
were  under  the  seats;  asked  if 
they  had  left  the  train,  and  the 
baggageman  and  I  went  into  the 
baggage  car.  The  men  who  came 
on  the  engine  were  dark,  good- 
sised  men.  It  was  so  dark  could 
not  see  them  plainly;  heard  five 
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or  8iz  shots  in  the  baggage  car; 
do  not  remember  the  size  of  the 
train  nor  what  it  consisted  of. 
The  first  stoppage  was  about  two 
thousand  yards  from  the  station 
and  the  next  two  miles  didn't 
know  who  applied  the  brake  the 
last  time. 

We  on  the  engine  did  not 
leave  it  while  the  firing  was  go- 
ing on^  and  knew  nothing  of 
what  was  going  on  at  the  rear 
of  the  train. 

Frank  Stamper.  Was  bag- 
gageman on  the  train.  The  bag- 
gage car  and  express  car  were 
together  and  next  to  the  engine; 
the  express  agent  was  on  the 
car.  When  the  train  stopped  I 
stepped  in  the  side  door  with  my 
light,  and  was  grabbed  by  the 
leg  and  pulled  out,  and  a  man 
ptdled  a  revolver  on  me  and  told 
me  to  stand  still.  The  train  then 
moved  on,  and  running  I  got  on 
it,  and  passing  through  the  pas- 
senger coach  and  sleeper,  the 
passengers  asked  me  what  was 
the  matter,  and  I  said  ^'robbers." 
The  train  consisted  of  a  sleeper, 
three  coaches,  a  smoking  car  and 
baggage  car.  The  men  came  up 
to  the  side  of  the  car  on  the  north 
side,  four  or  five,  or  six  of  them. 
They  said  "come  out.''  No  shots 
were  fired  until  I  got  out,  then 
there  were  shots  in  the  smoking 
car  and  in  the  baggage  car. 
Westfall  was  the  conductor;  saw 
Westfall  at  the  station  last;  the 
train  stopped  the  last  time  two 
miles  from  the  station,  and  there 
the  robbers  left  the  train. 

Had  my  light  in  my  hand; 
saw  one  of  the  men  distinctly 
when  he  came  up  to  the  door  and 
pulled  me  out.  The  man  had  a 
long  gray  beard,  wore  a  gray 
vest  and  white  shirt;  was  the 
same  man  that  stood  guard  over 


me.  The  man  was  a  rather  tall 
and  slender  man.  He  was  not 
masked.  Not  any  of  them  were. 
There  was  no  masking  unless 
they  wore  false  beards. 

Charles  M,  Murray,  Reside 
at  Davenport,  Iowa;  was  on  the 
train  at  the  Winston  robbery, 
and  was  express  agent  of  the  U. 
S.  Express  Co.  A  short  dis- 
tance from  Winston  the  train 
was  stopped  and  the  baggage 
master  rushed  to  the  door  to  see 
what  was  the  matter,  and  was 
pulled  out;  heard  some  firing; 
there  was  some  sample  trunks 
there  and  I  dropped  behind 
them.  The  train  moved  on  and 
then  stopped  again.  Then  a  man 
came  in  and  demanded  my 
money.  He  asked  where  the  safe 
was,  and  I  showed  him;  he  de- 
manded the  key;  I  gave  it  to 
him,  and  then  he  directed  me  to 
open  the  safe;  did  so  and  he  got 
the  money,  or  I  gave  it  to  him,  I 
don't  know  which.  He  asked  me 
repeatedly  if  that  was  all.  He 
said  they  had  killed  the  conduct- 
or, were  going  to  kill  me  and  the 
engineer,  and  ordered  me  to  get 
down  on  my  knees.  I  didn't  He 
told  me  again,  but  I  didn't,  and 
he  struck  me  over  the  head  and 
knocked  me  unconscious;  didn't 
come  to  until  the  baggagemaster 
came  to  my  relief;  didn't  know 
how  much  money  or  treasure  was 
taken;  as  to  the  packages 
taken  could  not  tell  anything  as 
to  their  value,  nor  the  number; 
saw  three  men  (robbers)  aU 
told,  and  two  came  into  the  ex- 
press car. 

Dr.  D.  M.  Cloggett.  Was  cor- 
oner of  Daviess  county  at  the 
time  of  the  Winston  robbery;  ex- 
amined the  wound  on  McMillan's 
body;  he  died  from  the  wound 
inflicted  by  a  pistol  or  pointed 
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instrument  half  an  ineli  aboye 
the  right  eye. 

Dr,  Brooks  corroborated  the 
evidence  of  the  preceding  wit- 
ness. 

TT.  8.  Earthman.  Am  collector 
of  Davidson  county,  Tennessee. 
Nashville  is  in  Davidson  county; 
reside  seven' miles  north  of  Nash- 
ville on  Whita's  creek;  know  de- 
fendant; saw  him  first  in  1879, 
and  became  well  acquainted  with 
him  at  a  horse  race.  Knew  him 
as  B.  J.  Woodson.  Woodson  re- 
sided on  Smith's  place,  and  after 
leaving  there  didn't  know  where 
he  went,  but  saw  him  about  Nash- 


ville up  to  the  fall  of  1880.  Never 
saw  hun  after  that. 

Knew  Jesse  James.  Saw  him 
at  Frank's  place,  got  acquainted 
with  him  at  a  horse  race;  was 
not  as  well  acquainted  with 
Jesse  as  with  Frank.  Jesse  went 
by  the  name  of  Howard:  do  not 
recollect  seeing  him  there  later 
than  the  fall  of  1879;  saw  Frank 
and  Jesse  frequently  together; 
didn't  know  really  who  they 
were ;  was  here  last  June  and  saw 
defendant  in  courtyard;  we 
spoke.  Frank  or  Woodson  asked 
if  I  had  come  up  here  to  hang 
him. 


Mr.  Wallace.    Do  you  know  one  Tom  Hillt 

Mr.  Johnson  objected  and  Mr.  Wallace  explained  that  while  Hill 
was  not  named  in  the  indictment,  it  was  expected  to  show  Hill  was 
Bill  Ryan  and  that  his  arrest  caused  the  James  gang  to  abandon 
Nashville,  and  it  would  be  a  link  in  the  circumstances  leading  up  to 
the  Winston  robbery. 

Mr.  Johnson  argued  that  the  course  pursued  by  the  state  was  in- 
competent. The  indictment  charged  especially  a  murder,  and  the 
defendant  was  here  to  meet  that  charge  and  not  an  irrelevant  charge 
that  a  band  of  robbers  existed  here  or  l^ere.  The  existence  of  such 
a  band  in  1880  had  nothing  to  do  with  the  crime  at  issue.  A  specific 
allegation  of  conspiracy  had  not  been  charged  in  the  indictment. 
Conspiracy  was  a  specific  crime,  the  punishment  for  which  was  espe- 
cially provided  for  in  the  statutes.  A  conspiracy  is  a  substantive 
offense,  the  corpus  delicti,  or  offense  charged  must  be  proved  be- 
fore the  circumstances  of  the  consummated  offense  can  be  put  in 
proof. 

Mr.  Shanklin  replied  at  length. 

The  Court  confessed  that  his  attention  had  been  called  to  this 
question  previous  to  the  trial  by  a  disinterested  attorney;  and  he 
had  ^ven  it  careful  consideration.  The  court  thought  the  testi- 
mony admissible. 

Judge  Philips  suggested  that  the  testimony  being  offered  should  be 
carefully  considered.  It  was  doubtful  in  his  raind  that  a  conspir- 
acy would  be  proved,  but  the  state  should  be  forced  to  produce  its 
proof  of  the  existence  of  a  conspiracy  before  the  introduction  of 
evidence  tending  to  affect  the  character  of  the  defendant,  or  tend- 
ing to  show  that  he  associated  with  men  bearing  a  multiplicity  of 
names. 


Mr.  Earthman.    Knew  a  man     after  his  arrest  was  known  as 
by  the  name  of  Tom  Hill,  who     Bill  Ryan. 
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Mr.  Johnson.    I  objeet 

Tlie  Court.  It  appears  this  testimony  at  this  time  is  inoom- 
petent  mitil  the  conneetion  of  Bill  Ryan  or  Tom  Hill  with  the 
Woodson  or  James  gang  is  established. 

Mr.  Wallace  explained  that  the  James  gang  robbed  the  Winston 
train,  and  that  this  James  gang  lived  at  Nashville,  and  that  when 
Ryan  was  arrested  they  abandoned  their  field  of  operations  abont 
Nashville  and  eame  to  Missouri,  and  he  would  trace  them  from 
Nashville,  through  Kentucky  into  Missouri,  and  into  Daviess  county. 

Mr.  Johnson  objected  to  his  client  being  called  a  robber.  He  was 
innocent  until  proven  guilty.  The  theory  of  justice  was  against 
such  an  appellation.  Moreover  the  court  was  not  trying  the  James 
gang,  or  any  band  of  conspirators. 

The  CouBT  said  this  was  not  the  time  for  flights  of  rhetoric  He 
could  understand  a  plain  statement  better. 

Mr.  Wallace  declared  he  was  authorized  to  speak  of  the  accused 
as  a  robber  and  murderer,  for  the  indictment  so  charged. 


Mr.  Earthman.  Bill  Ryan 
when  arrested  was  armed  and 
had  $1,400  on  his  person.  Ryan 
was  afterward  taken  to  the  Nash- 
ville jail.  This  arrest  was  made 
on  the  25th  of  March,  1881 ;  did 
not  know  Dick  Liddil.  Ryan 
rode  a  gray  horse  to  the  place 
where  he  was  arrested. 

Cross-examined.  Had  known 
defendant  for  about  two  years. 
He  was  working  on  my  farm. 
Woodson  worked  for  me  during 
one  summer,  and  was  constantly 
at  work.  Woodson  associated 
with  good  people  and  never  saw 
him  with  Bill  Ryan  or  Hill. 

James  Moffat.  Have  lived  at 
Nashville  ever  since  the  war;  am 
depot  master  of  the  Louisville 
and  Nashville  Railroad;  knew  B. 
J.  Woodson  at  Nashville  during 
(lie  year  1880;  saw  him  frequent- 
ly during  that  summer  and  fall; 
remember  Bill  Ryan's  arrest; 
don't  think  I  ever  saw  Woodson 
there  after  that,  but  saw  him 
just  before;  knew  J.  B.  How- 
ard; he  lived  a  square  and  a  half 
from  me ;  he  had  a  wife  and  one 
child;  think  Howard  was  buying 
grain  for  Rhea  &  Sons;  never 


saw  Howard  and  Woodson  to- 
gether but  once;  it  was  a  few 
days  after  March  30,  1881,  that 
I  saw  Woodson  and  a  Mr.  Fisher 
on  Cedar  street,  talking;  never 
saw  Howard  there  after  the  ar- 
rest of  Bill  Ryan.  The  man  on 
trial  before  me  is  the  B.  J.  Wood- 
son that  I  knew. 

John  Trimble.  live  at  Nash- 
ville, Tennessee;  have  been  in  the 
real  estate  and  fire  insurance 
business  for  ten  years  past; 
rented  the  house  814  Fatherland 
street,  in  Edgefield,  in  the  first 
part  of  1881  to  a  man  named  J. 
B.  Woodson;  have  not  recognized 
the  man  since  I  have  been  here; 
he  paid  me  $8  per  month  in  ad- 
vance; we  never  received  any  no- 
tice that  Woodson  was  going  to 
quit  the  house. 

Jas.  B.  May.  Am  a  pressman, 
and  live  in  Nashville,  Tennessee; 
bought  a  house  from  Mr.  Trim- 
ble March  22,  1881  on  Father- 
land street,  No.  814.  Did  not 
move  into  it  till  April,  and  then 
there  was  no  one  in  it;  never  re- 
ceived any  notice  that  the  par- 
ties were  going  to  leave;  went 
over  to  see  if  they  wished  to  con- 
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tinne  renting  it,  and  found  tbey 
had  gone. 

Mrs,  Sarah  E.  Hite.  live  near 
HendersonviUe,  Tenn.,  with  my 
father,  Silas  Norris,  thirteen 
miles  from  Nashville.  I  lived 
near  Adairsville,  about  fifty 
miles  north  from  Nashville.  My 
ihnsband  had  children  ^en  I 
married  him;  know  Wood  Hite. 
He  lived  with  us  part  of  the 
time.  There  were  seven  children 
— four  boys,  named  John, 
QeoTge,  Wood  and  Clarence.  We 
lived  some  two  miles  from  town. 
Wood  Hite  was  33  years  old.  He 
died  near  Richmond,  Missouri,  I 
was  told;  think  he  was  buried 
Ihere.  He  was  about  five  feet 
eight  inches  high,  had  dark  hair 
and  light  blue  eyes,  light  mus- 
tache, Roman  nose,  narrow  shoul- 
ders, a  little  stooped,  inclined  to 
be  quick  in  his  actions;  last  saw 
him  in  November,  1881;  said  he 
was  going  West ;  first  time  I  saw 
prisoner  was  March  20, 1881 ;  he 
came  to  my  husband's  house  that 
morning.  Dick  liddil  came 
with  him  and  Jesse  James  came 
after  him.  Frank  was  riditig. 
Jesse  and  Dick  were  walking. 
Jesse  had  two  pistols  and  a  rifle. 
Prank  had  two  pistols,  and  Dick 
had  two  pistols  and  a  gun; 
stayed  at  our  house  a  day  or  two. 
Clarence  and  Wood  and  George 
Hite  were  there,  too.  Saw  them 
after  that  on  26th  April.  Ths^ 
day  Dick,  Jesse,  Frank  and 
Wood  came  back.  They  were 
still  armed.    Some  men  pursuing 


them  came  near  the  house.  Jesse 
and  Frank  were  excited  at  this, 
and  commenced  preparing  them- 
selves. Dick  got  at  the  front 
door,  Jesse  at  the  window,  and 
Frank  was  in  the  parlor.  The 
men  rode  on  by.  Frank  James 
left  on  the  27th.  Clarence  Hite 
was  21  years  old,  tall  and  slen- 
der, blue  eyes,  light  hair,  large 
mouth,  and  one  or  two  teeth  out. 
He  is  dead.  He  died  in  Adairs- 
viUe  last  March.  He  was  in  Mis- 
souri in  the  summer  of  1881. 
Wood  Hite  left  home  May  27, 
1881.  He  and  Clarence  left  a 
few  days  apart  Mr.  Hite's  first 
wife  was  Frank  James'  aunt 

Silas  Norris,  live  at  Me- 
chaniosville,  Sumner  County 
Tenn.,  adjoining  Davidson  coun- 
ty. Li  the  summer  of  1881  was 
living  in  Logan  county,  Ky. 
Adairsville  is  in  that  county; 
knew  Jesse  James;  first  got  ac- 
quainted with  him  in  March, 
1881,  at  Mrs.  Hite's;  know  Frank 
James;  was  introduced  to  me  by 
Jesse  as  his  brother;  Mr.  Liddil 
was  there  also;  don't  know  where 
they  came  from.  They  stayed  a 
short  time  and  left.  They  came 
back,  stayed  a  day  or  two  and 
went  off  for  peihaps  a  week. 
Wood  and  Clarence  Hite  were 
away  a  portion  of  the  summer. 

Cross-examined.  Old  man 
Hite  is  probably  65  or  66  years 
old.    He  is  still  living. 

August  25. 

James  A.  Liddil  (sworn). 


Judge  Philips.  We  object  to  his  testimony  as  incompetent,  he 
being  an  unpardoned  felon.  Dick  or  James  A.  liddil  has  served 
a  term  in  the  penitentiary  for  horse  stealing,  having  been  sentenced 
firom  Vernon  county  in  November,  1877. 

Mr.  Wallace  admitted  it,  and  submitted  a  copy  of  a  pardon  for 
him,  which  the  state  argued  established  his  reliability  as  a  com- 
petent witness. 
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The  pardon  was  as  follows: 
The  State  of  MisBonrii  to  all  idiom  these  presents  shall  eome: 

Greeting — ^Enow  ye  that  by  virtue  of  authority  in  me  vested 
by  law,  and  upon  reeommendation  of  the  inspectors  of  the  peni- 
tentiary, I,  Henry  C.  Brockmeyer,  lieutenant  acting  governor  of  the 
State  of  Missouri,  do  hereby  release,  discharge  and  forever  set  free 
James  A.  liddil,  who  was,  at  the  November  term,  A.  D.  1877,  by  a 
judgment  of  the  circuit  court  of  Vernon  county,  sentenced  to  im- 
prisonment in  the  penitentiary  of  this  state  for  the  term  of  three 
and  one-half  years,  for  the  offense  of  grand  larceny,  and  do 
hereby  entitle  the  said  James  A.  Liddil  to  all  the  privileges  and 
immunities  which  by  law  attach  and  result  from  the  operation  of 
these  presents.  Conditional,  however,  that  the  said  James  A.  lid- 
dil, immediately  upon  his  release,  leave  the  county  of  Cole  and 
never  return  thereto  voluntarily,  and  does  not  remain  in  the  county 
of  Callaway. 

Witness  June  30,  1877,  etc. 

Mr,  Glover.  Under  the  statutes  of  the  state  every  person  who 
shall  be  convicted  of  arson,  burglary,  robbery  or  larceny  in  any  de- 
gree in  this  chapter  specified,  or  who  shall  be  sentenced  to  imprison- 
ment in  the  penitentiary  for  any  other  crime  punishable  xmder  the 
provisions  of  the  chapter,  shall  be  incompetent  to  be  sworn  as  a 
witness  or  serve  as  a  juror  in  any  case,  and  shall  be  forever  dis- 
qualified from  voting  at  any  election  or  holding  any  office  of  honor, 
trust  or  profit  within  the  state.  1  Wagner's  Missouri  Statutes,  1872, 
page  465. 

Section  1671,  Revised  Statutes,  1879,  as  to  pardon,  says:  When 
any  person  shall  be  sentenced  upon  a  conviction  for  any  offense, 
and  is  thereby,  according  to  the  provisions  of  this  law,  disqualified 
to  be  sworn  as  a  witness  or  juror  in  any  cause,  or  to  vote  at  any 
election,  or  to  hold  any  office  of  honor  or  profit  or  trust  within 
this  state,  such  disabilities  may  be  removed  by  a  pardon  by  the 
governor,  and  not  otherwise. 

By  Article  5,  Section  8,  of  the  Constitution  of  Missouri,  the  power 
to  pardon  is  lodged  in  the  governor. 

Under  the  above  section  and  article  of  the  constitution  the  gov- 
ernor can  remit  any  part  of  the  punishment.  Perkins  v.  Stephens, 
24  Pick.  277;  State  v.  Foley,  15  Ver.  64.  This  paper  is  not  a  par- 
don. It  shows  on  its  face  it  is  a  mere  commutation  under  three- 
fourths  rule  of  section  21,  page  No.  989,  Revised  Statutes  of  Mis- 
souri, 1872.  Which  section  has  been  supplanted  in  Revised  Statutes, 
1879,  by  section  6533,  page  1283.  It  is  therefore  merely  a  com- 
mutation under  this  rule.  An  identical  instrument  with  this  is  held 
not  to  restore  competency  in  these  cases.  Black  v.  Rogers,  49  Cal. 
15;  People  v.  Bowen,  43  Cal.  439;  State  v.  Foley,  15  Nev.  64; 
Perkins  v.  Stephens,  24  Pick.  277. 

Liddil  having  been  convicted,  the  infamy  having  attached,  the 
snme  can  only  be  removed  by  a  pardon,  and  could  not  by  an  act  of 
the  legislature,  because  the  disability  is  a  part  of  the  punishment 
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Evans  v.  State,  63  Tenn.  13;  State  v.  Foley,  15  Nev.  64;  Long  v. 
State,  10  Tex.  App.  197;  Houghtaling  v.  Kelderhonse,  1  Parker's 
e.  e.  241. 

No  part  of  punishment  can  be  ronitted  by  the  legislature,  as  this 
would  be  exercising  the  pardoning  power,  which  in  Missouri  is 
lodged  in  the  governor  alone.  State  v.  Sloss,  25  Missouri  291. 
Hence  the  dropping  of  the  disqualification  to  testify  from  the  Re- 
vised Statutes  of  1879,  section  1378  cannot  operate  to  restore  this 
witness  to  competency.  Section  1671,  above  cited,  says  the  com- 
petency can  be  restored  by  a  pardon  alone. 

Mr.  Shanklin  maintained  that  the  executive  of  the  state,  imder 
the  constitution,  was  empowered  to  <!ommute  a  prisoner's  sentence, 
pardon  him  or  conditionally  pardon  him.  There  was  no  partial 
pardon  providted  for.  It  was  plain  that  tiie  paper  in  issue  'was  not 
a  commutation.  It  was,  therefore,  a  pardon — the  governor  being 
empowered  to  do  only  the  two  things,  commute  or  pardon. 

The  JuDGB  said  that  he  had  carefully  examined  the  question  as 
presented  by  counsel,  and  in  his  opinion  none  of  them  had  pre- 
sented the  case  so  strongly  that  it  warranted  him  in  excluding  the 
testimony.  The  word  pardon  was  not  necessarily  a  part  or  parcel 
of  the  pardon.  No  special  form  was  required,  and  words  implying 
the  same  thing  as  panlon  were  all  that  was  necessary.  In  regard  to 
the  paper  at  issue,  it  was  neither  a  reprieve,  commutation  nor  the 
remission  of  a  sentence.  The  governor  intended  to  do  something, 
and  that  something  in  this  instance  the  court  believed  was  the 
granting  of  a  pardon.  The  face  of  it  proved  that,  as  it  distinctly 
set  forth,  ^at  the  bearer  went  free,  etc.  While  the  pardon  was  in 
effect  granted,  it  did  not  dispose  of  the  preliminary  proof,  or  proof 
to  show  that  the  pardon  in  question  was  a  correct  and  official  in- 
strument. 

The  question  then  arose  as  to  the  competency  of  the  witness  to 
prove  or  testify  to  the  fact  that  the  pardon  was  genuine,  or  that 
the  transcript  in  court  was  a  correct  one  of  the  pardon  granted. 

Mr.  Glover  and  Mr.  PhtUps  argued  against  it,  holding  that  the 
witness,  so  far  as  his  status  was  established  before  the  court,  ^was 
only  competent  to  testify  to  material  facts  in  the  case  on  trial,  and 
not  to  his  own  competency  or  any  instrument  making  him  com- 
petent. 

Mr.  Wallace  held  that  he  had  been  adjudged  a  competent  wit- 
ness by  the  court,  and  as  such  could  testify  as  to  all  facts  regarding 
himself  or  the  matter  at  issue.  He  cited  authority  to  show  that  the 
testimony  of  the  witness  regarding  his  own  pardon  was  sufficient 
in  law  without  an  exhibit  of  any  instrument  to  that  effect. 

The  Court  held  liddil  competent,  and  instanced  the  case  of  a 
hpritnees  under  age  who  was  questioned  as  to  his  competency. 

Liddil.    I  was  sent  to  the  peni-  the  penitentiary  but  that  iime; 

tentiary   for   grand   larceny   in  had  torn  up  the  pardon. 

1874  from  Vernon  county,  and  Cross-examined.      Was    given 

bad  been  pardoned;  never  was  in  the  panlon  by  an  officer  of  the 
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penitentiaTy;  never  looked  at  it 
and  did  not  know  its  purport. 

Mr,  Philips  submitted  tliat  no 
pardon  was  in  proof.  The  wit- 
ness did  not  know  what  the  pa- 
per was;  he  was  merely  handed 
a  paper,  and  that  was  all. 

LiddiL  Cannot  remember  who 
gave  it  to  me;  thought  it  was  a 
deputy  warden;  it  was  handed 
me  in  the  warden's  office;  was 
told  my  time  was  out  and  the 
papers  was  my  pardon;  never 
read  it  or  knew  its  contents;  tore 
the  pardon  up  because  it  was  of 
no  use,  and  never  ^owed  it  to 
anyone;  tore  it  up  about  ten 
minutes  after  I  got  it,  and  while 
on  the  way  to  the  depot  to  take 
the  train. 

The  CotTBT  held  the  proof  was 
sufficient. 

Dick  LiddiL  Am  31  years  old; 
bom  and  raised  in  Jackson  coun- 
ty; know  Frank  and  Jesse  James. 
First  got  acquainted  with  tiiiem 
in  1870,  at  Robert  Hudspeth's, 
in  Jackson  county,  eight  miles 
from  Independence.  The  Huds- 
peths  are  farmers;  was  working 
for  them,  first  for  Robert  Huds- 
peth; saw  the  James  brothers 
there  a  dozen  times  or  more  from 
1870  to  1875,  together  sometimes 
and  sometimes  separate;  saw 
Frank  and  Jesse  James,  Cole  and 
John  Younger  and  Tom  McDan- 
ieL  I  have  seen  two  or  three  of 
them  there  together — ^namely, 
Jesse  James,  John  Younger  and 
James  McDaniel;  never  saw  all 
five  together;  they  were  generally 
armed  and  on  horseback;  they 
would  stay  around  there  maybe 
a  day  and  a  night,  or  two  nights, 
or  maybe  not  more  than  two 
hours;  supposed  from  what  I 
heard  and  saw  that  they  went 
together  in  a  band. 

Hiere  was  a  gang  known  as 


the  James  boys;  belonged  to  it 
at  one  time;  joined  four  years 
ago  this  fall,  in  the  latter  part 
of  September  at  Hudspeth's; 
saw  Jesse  James  at  Ben  Mor- 
row's one  day;  Ben  lives  in  Fort 
Osage  Township;  didn't  go  with 
him  at  once ;  did  afterward.  The 
band  was  Jesse  James,  Ed.  Mil> 
ler.  Bill  Ryan,  Tucker  Basham 
and  Wood  Hite.  That  was  in 
the  fall  of  1880,  in  Jackson  coun- 
ty. From  there  we  went  to  six 
miles  from  Independence.  I  left 
shortly  after  that.  The  others 
left — that  is,  part  went  and  part 
remained.  Jesse  James  and  Miller 
told  me  they  went  to  Tennessee. 
I  went  in  the  summer  of  1880  to 
Nashville  with  Jesse  James. 
There  we  found  Frank  and  Jesse 
James  and  their  families;  re- 
mained in  Nashville  nearly  a 
year.  The  others  came  there  in 
the  winter  of  1880— that  is.  Bill 
Ryan  and  Jim  Cummings.  Bill 
Ryan  was  from  Jackson  county. 
Bill  Ryan,  myself  and  Jesse 
James  went  there  together.  That 
was  my  second  trip.  Ed.  Miller 
was  not  there  while  I  was  there. 
Ryan  and  Miller  stayed  with 
Jesse.  Cummings  stayed  with 
Frank  awhile.  Afterward  they 
boarded  with  a  lady  named  Kent; 
last  saw  Ryan  in  the  last  of 
February,  1881,  about  three 
weeks  before  I  left  Nashville.  He 
got  up  and  left  very  mysterious- 
ly; have  never  seen  him  since. 
Jesse  James  lived  for  a  while  with 
Frank  on  the  High  Ferry  Pike. 
Then  he  boarded  with  Mrs.  Kent, 
and  then  moved  to  Edgefield.  He 
moved  from  there  over  with 
Frank  on  Fatherland  street  some 
time  in  February,  1881.  Frank 
moved  from  there  the  last  of 
January  or  the  first  of  February, 
into  a  brown  frame  of  one  stoiy. 
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with  four  rooms  and  a  porch. 
The  house  was  No.  814;  was 
rented  from  Lindsay.  While 
Frank  was  living  there,  thiefre 
were  with  him  Jesse  James,  Jim 
Cmnmings  and  BiU  Ryan.  Frank 
and  Jesse  and  I  left  March  26, 
1881.  Bill  Ryan  had  been  cap- 
tured, and  we  took  a  scare  and 
lit  out;  had  seen  BiU  the  day  he 
was  captured.  He  was  going  to 
Logan  county,  Kentucky,  to  old 
man  Kite's;  first  learned  about 
'  his  capture  when  I  got  a  paper 
on  Saturday  describing  Ryan's 
capture  on  Friday.  We  got 
ready  and  left  about  dark. 

We  left  on  horseback.  Frank 
had  a  horse  of  his  own.  Jesse 
and  I  captured  a  couple.  We 
were  twenty  miles  when  those 
two  horses  gave  out,  and  we  got 
a  couple  more.  We  went  to  old 
man  Hite's.  We  were  armed.  I 
had  two  pistols.  Jesse  and  Frank 
had  a  Winchester  rifle  apiece.  It 
was  forty  miles  from  Naj^ville  to 
Mr.  Hite's.  We  got  there  at  sun- 
up. Found  Mr.  Hite,  wife  and 
daughter;  Mr.  Norris,  wife  and 
girl,  and  Wood  Hite;  stayed 
there  a  week;  some  officers  from 
Tennessee  came  after  us;  went 
from  there  to  Mr.  Hite's  ne- 
phew's, three  miles  off — ^Frank, 
and  Jesse,  and  Wood  Hite  and 
myself.  We  stayed  there  a  week 
and  went  back  to  the  old  man's. 
We  were  all  armed.  We  re- 
mained there  only  one  night, 
leaving  on  Sunday  night  for  Nel- 
son county,  Kentucky,  one  hun- 
dred and  fifty  miles  off.  Frank 
and  Jesse  and  I  went  up  there 
on  horseback.  There  was  no  one 
I  knew  when  I  got  there.  We 
'stopped  at  Johnny  Pence's,  Bud 
Hall's  and  Doc  Hoskins'.  An  ar- 
rangement was  there  entered  into 
for  robbery  by  myself,   Frank 


and  Jesse  James,  and  Clarence 
Hite.  Wood  Hite  came  after- 
ward. We  first  agreed  to  take 
the  express  where  the  train 
crossed  the  river.  The  river  was 
high,  and  they  had  to  transfer 
by  boat  The  river  went  down, 
and  we  got  there  too  late,  and  we 
arranged  to  take  a  train  here 
somewhere.  This  was  talked  over 
at  Bob  Hall's.  Wood  Hite  was 
there  at  his  father's.  This  was 
the  latter  part  of  April  or  first 
of  May,  1881.  Jesse's  family  at 
Nashville  was  a  wife  and  one 
child*  Frank's  consisted  of  a 
wife  and  two  children,  living  at 
Fatherland  street.  Jesse's  wife 
came  to  Nelson  county  shortly 
after  we  got  there. 

From  tiiere  she  said  she  was 
going  to  Missouri;  never  saw  her 
after  that  till  Jesse  was  killed. 
Jesse  told  me  she  came  to  Kan- 
sas City.  He  told  me  he  was 
renting  a  house  in  Kansas  City. 
He  told  me  this  in  the  fall  of 
1881;  don't  faiow  about  Frank's 
wife  except  that  Jesse  told  me 
she  came  out  on  the  train  to  Gen. 
Joe  Shelby's  at  Saline.  She 
brought  a  sewing  machine  ^ith 
her  and  gave  it  to  her  mother. 
It  was  shipped  to  Qen,  Shelby's ; 
so  Jesse  told  me.  Jesse  made 
some  kick  about  Frank's  wife 
coming  here,  and  Frank  told  me 
that  it  was  all  right,  and  that  he 
told  her  to  come  and  give  the 
machine  to  her  mother.  He  ob- 
jected because  he  said  she  told 
some  things  she  ought  not  to. 
Her  mother  was  Mrs.  Ralston, 
and  she  lived  some  six  miles  from 
Independence.  At  Nashville 
Frank  James  went  by  the  name 
of  B.  J.  Woodson,  Jesse  was  J. 
D.  Howard,  Ryan  was  Tom  Hill, 
and  I  was  Smith,  from  Nelson 
county.  Frank  and  Jesse  shipped 
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two  guns  by  Johnny  Pence  to 
John  T.  Ford,  at  Lexington;  a 
Winchester  rifle  and  a  breech- 
loading  shot  gun.  Jesse  and  I 
came  here  together  on  the  cars 
to  Kearney  in  May,  1881.  We 
went  from  there  to  Mrs.  Sam- 
uel's. Frank  came  out  a  week 
later.  Mrs.  Samuels  is  mother  to 
Frank  and  Jesse  James.  She 
lived  four  miles  from  Kearney; 
had  been  to  her  house  before. 
Wood  Hite  came  afterward.  We 
found  Clarence  Hite  here,  he  hav- 
ing come  out  with  Jesse's  wife 
to  Kansas  City,  and  then  came  to 
Mrs.  Samuels'. 

Wood  Hite  was  not  at  Hall's 
when  the  plan  for  the  robbery 
was  made.  The  others  left  word 
where  they  "would  meet  him.  Clar- 
ence Hite  was  20  vears  old.  Wood 
was  33  or  34  years  of  age.  When 
in  Missouri  don't  think  he  wore 
whiskers.  If  he  did  they  were 
thin  and  light.  His  name  in  the 
gang  in  Missouri  I  could  not  give. 
We  had  to  change  names  many 
times.  I  was  Joe.  Frank  was 
Ben  in  Tennessee  and  Buck  here, 
and  Jesse  was  Dave  in  Tennes- 
see. From  Mrs.  Samuels'  went 
on  the  cars  to  Clay  county,  and 
<went  back  on  the  cars.  My  horse 
I  bought  of  Hudspeth.  He  was  a 
chestnut  bay,  with  several  dis- 
tinguishing marks.  At  Mrs.  Sam- 
uels' I  found  Frank  James  and 
Wood  and  Clarence  Hite.  Jesse 
came  along  afterward.  Jesse 
had  bought  a  horse  from  his  half- 
brother,  Johnny  Samuels.  We 
started  out  in  pursuance  of  an 
a^ieement  about  a  week  after. 
We  four  started  on  horseback — 
Frank,  Jesse,  Wood  and  myself. 
Clarence  went  on  the  cars  to 
Chillicothe.  I  rode  the  sorrel, 
Jesse  rode  a  bay,  and  Frank  and 
Wood    Hite    rode    horses    that 


Wood  Hite  and  I  took  from  a 
rack  in  Liberty.  From  Mrs. 
Samuels'  we  started  to  Ford's,  in 
Ray  county,  and  got  there  about 
three  o'clock  in  the  morning,  and 
left  there  the  next  morning.  The 
Widow  Bolton,  sister  of  Charley 
Ford,  lived  there — a  mile  and  a 
half  southeast  from  Richmond. 
From  there  we  went  to  Chilli- 
cothe, at  a  moderate  gait  all  day. 
We  got  dinner  on  the  way.  At 
night  we  four  stayed  at  a  church 
on  the  prairie.  We  got  to  Chilli- 
cothe about  ten,  stopping  a  mile 
and  a  half  from  town  in  the  tim- 
ber. Wood  Hite  went  in  after 
Clarence,  and  found  him,  and 
Clarence  came  out  with  him.  The 
roads  were  so  muddy  that  we 
went  back,  Jesse  and  myself  to 
the  old  lady.  Wood  and  Frank  to 
the  Fords',  and  Clarence  to  Mrs. 
Samuels'  also.  We  stayed  there 
three  or  four  days. 

Shortly  after  tbia  we  started 
out  again.  Four  went  horseback ; 
Wood  going  on  the  train.  Frank 
was  riding  a  roan  pony.  He  took 
her  at  Richmond,  and  Wood  Hite 
had  a  little  bay  mare,  taken  at 
the  same  time.  Jesse  and  I  had 
the  horses  we  rode  on  the  prev- 
ious trip.  The  horses  gotten  at 
Liberty  were  tnmed  loose  at 
Richmond.  We  started  that  night 
and  camped  out  before  daylight 
somewhere  in  the  woods.  We 
were  to  meet  Wood  Hite  at  Gal- 
latin. We  stopped  and  had  din- 
ner with  a  Dutchman  in  a  one- 
story  frame  close  to  the  road, 
with  a  large  bam  one  hundred 
yards  from  it.  He  had  a  family 
of  five  or  six  children.  He  had  a 
number  of  fine  cows,  and  sold 
milk  at  Kidder;  left  my  leggings 
there  and  had  to  go  back  after 
them;  reckon  this  place  was  ten 
or  fifteen  miles  from  Gallatin. 
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At  that  time  I  had  short  whiskers 
all  over  my  face.  Jesse  was  five 
feet  eleven  inches  and  a  half 
high,  round  face,  pug  nose,  dark 
sandy  whiskers  and  blue  eyes.  He 
weighed  195  pounds  and  stood 
very  straight.  Frank  James  had 
bumsides  and  mustache.  His 
whiskers  were  darker  than-  his 
mustache.  From  that  C^erman's 
we  went  to  Gallatin,  first  stop- 
ping in  the  timber  to  wait  for 
Wood  Hite,  a  mile  from  the 
town,  on  the  road  to  Winston. 
Met  Wood  there.  Jesse  got 
sick  with  toothache,  and  the 
creosote  he  used  swelled  his  jaw 
and  his  face  and  he  had  to  go 
back.  Clarence  went  on  foot  and 
Frank,  Jesse,  Wood  and  myself 
^went  on  and  stopped  with  a  man 
named  Wolfenberger,  some  six- 
teen miles  from  there;  helped 
him  load  up  a  load  of  wood  next 
morning;  had  supper  and  break- 
fast there,  and  left  next  day. 
Clarence  stayed  somewhere  else. 
Jesse  was  very  sick  and  we  had 
to  wait  on  him.  We  started  for 
Mrs.  Samuels'  and  Jesse  was  so 
sick  we  had  to  stop  at  an  old 
stockman's.  Wood  Hite  took  the 
train  to  the  old  lady's  and  Clar- 
ence stayed  with  us.  Jesse  got 
the  stockman  to  take  him  in  a 
buggy  to  Hamilton  depot.  The 
others  then  started  for  Mrs.  Sam- 
uels', but  Frank  and  I  went  to 
Mrs.  Bolton's  in  Ray  county. 
There  was  a  Week  or  ten  days 
between  the  first  and  second  trip. 
Frank  and  I  stayed  at  Mrs.  Bol- 
ton's a  week,  and  then  met 
Jesse,  Clarence,  and  Wood  at 
Mrs.  Samuels'.  In  about  a  week 
or  ten  days  we  went  on  another 
trip;  rode  the  same  horse  as  be- 
fore; so  did  Jesse.  Frank  was 
riding  a  mare  he  got  dose  to  Elk- 
horn.     We  had  a  sorrel  horse 


shod  on  the  first  trip  by  an  old 
man.  I  remember  a  dog  and 
stool  there.  The  dog  jumped  up- 
on and  knocked  down  the  stool, 
and  the  horse  started,  knocking 
over  the  blacksmith,  and  I  had 
to  bring  the  horse  back  to  the 
shop.  We  had  some  difficulty  in 
making  change.  On  the  last  trip 
we  all  had  horses.  Frank  rode 
the  bay  mare  from  Elkhom. 
Wood  rode  a  dark  bay,  taken  by 
Frank  and  I  from  old  man  Fra- 
zier  in  Elkhom.  Frank  rode  the 
sorrel  I  had  started  on. 

We  started  at  night.  I  assisted 
in  robbing  the  Winston  train  on 
this  trip.  We  started  from  Mr. 
Samuels'  at  dark,  coming  north- 
east to  Gallatin.  We  rode  till 
daylight,  when  we  came  into  a 
skirt  of  timber,  where  we  stayed 
all  night  till  sunrise.  I  don't 
reckon  we  came  over  fifteen 
miles  that  night.  Next  day  we 
scattered.  Frank  and  Clarence 
went  together,  and  I,  Jesse  and 
Wood  Hite  together.  We  three 
ate  dinner  at  a  white  house  on  the 
road,  with  an  old  shed  stable 
back  of  it  There  we  met  Frank 
and  Clarence  late  in  the  evening. 
That  night  we  stayed  in  the  tim- 
ber where  we  next  met  Wood  on 
the  former  trip.  We  left  Frank 
and  Clarence  together,  Jesse  and 
Wood  together  and  I  by  myself, 
all  going  different  routes;  got 
my  horse  shod  in  Gallatin  on  the 
last  trip  we  were  here;  can  pick 
out  the  shop;  is  an  old  frame 
shop.  There  is  another  shop 
right  below.  I  also  got  a  pair  of 
fenders  to  keep  my  horse  from 
interfering.  The  saddler  who 
sold  them  was  a  heavy  man,  with 
a  dark  mustache  and  a  dark  com- 
plexion. We  were  to  meet  about 
a  mile  from  Winston.  Got  din- 
ner on  the  way,  and  went  on  to 
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meet  the  boys  in  a  skirt  of  tim- 
ber near  where  tibe  road  crosses 
the  track.  We  waited  till  darkf 
hitched  our  horses  and  went  np 
on  foot  to  the  train.  Wood  and 
I  went  together,  and  met  Frank, 
Jesse  and  Clarence  at  the  depot. 
The  arrangement  was  as  fol- 
lows: I  and  Clarence  tdioold 
capture  the  engineer,  fireman  and 
engine  and  start  it  or  stop  it  as 
we  might,  be  directed  by  Jesse 
and  Frank.  Jesse,  Frank  and 
Wood  were  to  get  into  the  pash 
senger  cars  and  at  the  proper 
time  rob  the  express  car.  We 
carried  out  the  program  when 
the  north  botmd  C,  R.  I.  &  P. 
passenger  train  came  along. 
After  getting  outside  of  town 
Clarence  and  I  got  up  back  of 
the  tender,  and  went  over  on  top 
to  the  engine.  We  had  two  pis- 
tols. We  kept  quiet  till  the  train 
stopped;  then  we  hollered  to  go 
ahead.  We  shot  to  scare  those 
fellows,  who  both  ran  onto  the 
pilot.  The  first  run  was  about 
two  hundred  yards,  then  a  stop. 
About  this  time  one  of  the  boys 
pulled  the  bell  rope  and  Idie  en- 
jrfneer  stopped  the  train  and  fir- 
ing back  in  the  cars  commenced. 
Don't  know  how  many  shots. 
Jesse  got  into  express  car 
through  the  rear  door  and  Wood 
and  Frank  tried  to  get  in  through 
the  side  door.  The  baggageman 
was  standing  in  this  side  door  and 
Frank  seized  him  by  the  leg  and 
jerked  him  out  of  the  car  and 
left  him  on  the  ground.  Frank, 
dived  into  the  express  car  and  he 
or  Jesse  hoUered  to  us  to  go 
ahead.  The  engineer  pretended 
he  could  not  move  tiie  train  as 
the  brakes  were  down.  We  then 
struck  him  with  a  piece  of  coal 
and  told  him  we  would  kill  him 
if  he  did  not  start  the  train*    He 


then  threw  open  the  throttle  and 
«tarted  it  under  a  full  head  of 
steam.  The  engineer  and  fire- 
man then  got  out  of  the  cab  and 
hid  in  front  of  the  engine.  We, 
firing  a  number  of  shots  to 
frighten  them,  did  not  aim  to  hit 
them,  as  we  could  have  easily 
killed  them,  being  most  of  the 
time  within  a  few  feet  Started 
back  to  the  express  car,  but  Clar- 
ence called  to  me  and  I  returned 
to  the  engine.  Frank  came  out 
and  shut  off  steam,  and  as  she 
slacked  we  jumped  off  while  it 
was  running.  Frank  and  Clar- 
ence got  off  first.  I  went  back 
after  Jesse  who  was  still  in  the 
express  car.  Jesse  jumped  first, 
and  I  followed.  We  got  $700  or 
$800  that  night  in  packages.  We 
all  got  together,  except  Wood, 
who  had  been  knocked  down  as 
Frank  pulled  tiie  baggage-man 
out  of  the  car,  and  we  never  saw 
him.  Frank  talked  to  me  abont 
the  robbery  afterward.  He  said 
he  thought  they  had  killed  two 
men.  Jesse  said  he  shot  one,  he 
knew,  and  that  Frank  killed  one. 
He  saw  him  peep  in  at  the  win- 
dow, and  thought  he  killed  him. 
From  there  we  went  to  our 
horses,  taking  our  time.  The 
money  was  divided  in  a  pasture, 
just  before  daylight  Jesse  di- 
vided, giving  ns  about  $130 
apiece,  before  we  got  to  Crooked 
River.  Wood  and  I  then  went 
to  Ford's,  the  others  went  to- 
ward their  mother's.  Stayed  at 
Ford's  about  a  week,  and  then 
went  to  Mrs.  Samued's,  but 
found  no  one  but  the  family 
there.  Jesse  and  Frank  came 
to  the  Ford's  a  week  later,  and 
then  all  five  of  us  went  to  Mrs. 
Samuel's.  AU  the  horses  had 
been  previously  turned  loose. 
We  went  to  Kansas  City,  cross- 
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ing  on  the  bridge.  Jesse  and 
Ghariey  Ford  got  ont  at  Inde- 
pendence. Fnmk  and  Wood 
Hite  went  to  Doe  Reed's^  abont 
f onr  miles  from  Ralston.  Clar- 
ence and  I  went  to  MoCraw's, 
fifteen  miles  east  of  Independ- 
ence. Three  or  f onr  weeks  after 
I  saw  Frank  James  in  Bay 
connty,  in  September  or  Octo- 
ber. He  was  at  Widow  Bolton's. 
He  came  there  one  night  and  left 
the  next  ni^t  for  Kentucky  with 
Charley  Ford  and  Clarence  Hite. 
They  went  to  Bichmond,  missed 
a  train  and  took  a  baggy  to  the 
B.  and  L.  Junction  and  went  to 
Kentucky.  Have  never  seen  him 
since.  We  were  all  armed  with 
pistols  at  Winston.  Had  on  a 
plaid  suit;  Frank  had  a  bluish 
suit,  all  alike.  Don't  remember 
Jesse's  suit.  He  had  a  dark 
striped  coat  and  pants,  and  a 
big  duster.  Clarence  had  a  dark 
suit,  all  ali^e.  Wood  had  pants 
and  coat  of  different  doth.  Saw 
the  guns  that  were  shipped,  at 
Mrs.  Samuel's.  Frank  and  Jesse 
had  them.  We  didn't  have  them 
at  Winston.  The  robbery  was  in 
1881,  in  July.  Either  Frank  or 
Jesse  designated  the  meeting 
place  at  Gallatin,  because  no  one 
else  knew  anytidng  about  the 
country. 

To  Judge  Philips.  Went  bade 
to  J^erson  City  with  Sheriff 
Timberlake  in  1882,  in  January 
or  February.  Was  there  shortly 
after  that  with  Mr.  Craig,  of 
Kansas  City.  Saw  Oovemor  Crit- 

lAddU.  When  I  left  JadoBon 
county  I  went  to  Vernon  county 
sometwhere  in  1875  or  1876  and 
worked  for  my  father,  and  some 
other  parties  also.  Was  con- 
victed there  of  horse  stealing. 


tenden  both  times,  first  at  the 
depot  and  the  other  time  at  his 
office.  Don't  remember  telling 
the  Governor  that  after  the 
Winston  robbery  Frank  James 
upbraided  Jesse  for  killing  any 
one,  or  reminded  him  of  the 
agreement  before  therobberythat 
no  one  should  be  hurt  or  Idlled. 

Governor  Thos,  T.  Crittenden 
was,  by  consent  of  counsel,  ex- 
amined out  of  time,  in  order  to 
save  him  the  trouble  of  staying 
here  till  his  name  could  be 
reached  in  the  usual  order,  and 
testified  in  behalf  of  the  defense 
as  follows  s 

To  Judge  PhiUpe:  liddil  did 
make  sudi  a  statement  to  me  as 
propounded  just  now.  Think  it 
was  the  second  time  he  was  at 
Jefferson  City.  It  grew  out  of 
asking  him  why  he  killed  an  in- 
nocent man  engaged  in  his  du- 
ties. He  said  that  it  was  not 
the  intention  to  do  it;  that  the 
understanding  was  there  was  to 
be  no  killing;  that  Frank  had 
said  there  was  to  be  no  blood 
shed,  and  that  after  it  was  over 
Frank  said,  Jesse,  why  did  you 
shoot  that  manf  I  thought  the 
understanding  was  that  no  one 
was  to  be  killed,  and  I  would  not 
have  gone  into  it  if  I  had  known 
or  thought  there  *was  to  be  any- 
thing of  that  sort  done.  To 
whidi  Jesse  said.  By  G — d,  I 
thought  the  boys  were  pulling 
from  me,  and  I  wanted  to  make 
them  a  common  band  of  murder- 
ers to  hold  them  up  to  ma 

August,  28. 

Don't  remember  at  this  time 
the  date  of  the  trial.  The 
party  with  me  on  trial  was 
named  Frakes.  Was  in  the  pen- 
itentary  for  that  offense  thirty- 
one  and  a  half  months.    Went 
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to  Hndspeth's  in  Jackaon  eonnty. 
First  saw  Jesse  James  at  Ben 
Morrow's  in  1879.  Also  saw  Ed. 
MiUer  and  Wood  Hite.  Think 
in  the  latter  part  of  September, 
1879.  Saw  Bill  Ryan  and  Tucker 
Basham  at  other  places.  Frank 
James  was  not  there  at  that  time. 
Up  to  1879  had  not  met  Frank 
James.  Joined  the  gang  in  1879. 
We  scattered  out  at  this  time. 
Went  to  Ft  Scott  and  stayed 
there  about  three  months.  We 
had  been  in  some  trouble  and 
thought  it  best  to  scatter.  Re- 
fuse to  say  whether  I  was  en- 
gaged in  the  Glendale  robbery. 
!Fbx>m  Ft.  Scott  went  to  Car- 
thage; then  came  up  to  Six  Miles« 
and  went  to  Mrs.  Samuels',  and 
from  there,  in  July,  to  Tennes- 
see. Jesse  James  and  Bill  Ryan 
went  ^th  me  to  Tennessee.  On 
this  trip  did  not  see  Joe  Shelby 
or  stop  at  his  place.  Never  saw 
Shelby  but  once  in  my  life,  and 
that  was  in  November,  1880.  I 
was  at  his  house  then  one  even- 
ing and  came  back  next  morning 
again.  Crossed  the  Mississippi 
at  Cape  Girardeau,  went  to  old 
man  Kite's  in  Logan  county, 
Kentucky,  and  went  to  Tennes- 
see to  Frank  James*.  From  1874 
didn't  see  Frank  till  I  saw  him 
in  Tennessee  at  his  place,  three 
miles  from  Nasiiville,  on  the  High 
Ferry  Pike.  From  Frank's  we 
went  back  to  old  man  Kite's, 
and  then  I  went  back  to  Frank 
James'  place  in  August,  and 
stayed  four  or  six  ^eeks.  From 
there  we  went  to  Atlanta.  Next 
returned  to  Missouri,  about  the 
first  of  November,  1880.  Jesse 
James  only  came  with  me.  Bill 
Ryan  had  come  out  in  September 
previous.  BUI  Ryan,  Jim  Cum- 
mingB,  Jesse  James  and  myself 
were  the  party  that  went  back 


to  Tennessee.  Jim  Cummings 
was  five  feet  eleven  inches  high, 
very  slender,  with  sandy  hair  and 
whiskers  and  blue  eyes.  Ke  was 
about  forty  or  forty-five  years  okL 
First  met  Jim  Cummings  on  the 
first  of  November,  1880,  at 
Ford's  near  Richmond,  in  Ray 
County.  On  this  trip  south  we 
saw  Gen.  Joe  Shelby  at  his  house. 
Went  to  NashviUe,  part  of  the 
way  on  horseback  and  partly  by 
rail.  I  got  there  first  and  the 
others  arrived  two  weeks  later. 
Frank  James  was  still  living  at 
his  place  until  the  last  of  Jan- 
uary, 1881>  when  he  moved  into 
Edgefield.  Had  not  seen  Ryan 
for  three  weeks  before  his  arrest, 
and  have  not  seen  him  since.  Ke 
was  arrested  for  a  breach  of  the 
peace,  in  which  he  drew  a  pistol, 
and  was  put  into  Nashville  jful. 
We  left  as  soon  as  we  heard  of 
Ryan's  arrest.  Left  March  26, 
and  went  to  old  man  Kite's  on 
the  morning  of  the  twenty-sev- 
enth. We  borrowed  the  horses 
on  which  we  made  this  trip.  We 
didn't  ask  their  owner's  permis- 
sion to  use  them,  they  being 
asleep.  Clarence  Hite  was  the 
first  one  to  tell  us  about  the  offi- 
cers from  Tennessee  being  on  our 
tracks.  Mr.  Norris  told  us  about 
seeing  a  posse  of  men  fibdng  to 
go  out  somewhere.  That  same  day 
(Sunday)  we  saw  three  men  com- 
ing ricUing  by  the  house.  We 
thought  they  were  coming  after 
us,  and  Jesse  and  Frank  and  my- 
self fixed  ourselves.  Frank  went 
and  fixed  himself  a  place  in  the 
parlor  by  the  "window.  I  was  in 
the  hall  behind  the  door,  and 
Jesse  on  the  opposite  side  of  the 
hall  near  the  door. 

Decline  to  answer  about  any 
expeditions  in  1879  on  the 
ground  that  I  do  not  desire  to 
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commit  myself.  Decline  to  ans- 
wer who  went  with  me.  Defend- 
ant was  not  with  me.  From 
Hite's,  in  1881,  we  went  to  Lo- 
gan comity,  Kentucky,  where  I 
stopped  tet  at  old  I)r.  Haskin's 
and  afterward  at  Bob  Hall's,  and 
then  started  to  Missouri.  At  Bob 
Hall's  we  made  the  arrangement 
about  coming  to  Missouri.  We 
went  to  bid  Johnny  Pence  good- 
by.  By  we  I  mean  Frank  James, 
Jesse  James  and  myself.  We 
went  on  horseback  from  Hall's 
to  Louisville.  Decline  to  answer 
where  I  got  my  horse.  Jesse 
James  went  with  me  to  Louis- 
ville, and  I  came  to  Missouri 
with  Jesse  James.  The  arrange- 
ment was  that  we  were  to  come 
out  here  to  rob  the  express  where 
it  crossed  the  river  at  Kansas 
City,  the  river  being  high  so  that 
trains  could  not  cross.  There 
was  no  other  definite  object  right 
at  that  time.  From  Mrs.  Sam- 
uels, on  the  last  of  May  or  first 
of  June,  we  learned  that  the 
river  had  faUen,  and  this  pro- 
ject was  abandoned.  The  Chil- 
Ucothe  trip  was  in  June  and  only 
took  four  or  five  da3^. 

I  and  Clarence  Hite  were  on 
the  engine  all  the  time  except 
the  time  I  went  back  over  tite 
coal  to  see  if  the  brakes  were  on, 
and  the  time  I  went  into  the  ex- 
press car  after  Jesse  James,  af- 
ter the  thing  was  ended.  The 
baggage  or  express  car  had  solid 
doors.  Jesse  came  out  of  the 
forward  door  when  the  train 
stopped  and  they  all  got  off,  and 
Frank  came  through  the  same 
door  when  I  came  over  the  ten- 
der to  shut  off  steam.  Heard 
firing  back  in  the  rear  cars  while 
on  ti^e  tender  to  the  number  of 
six  or  seven  shots.  Did  not  fire 
a  shot  until  after  the  engineer 


and  fireman  had  run  out  on  the 
pilot,  when  me  and  Clarence 
Hite  fired  two  or  three  times 
each  to  bring  them  back.  Did 
not  hear  any  shooting  at  all  af- 
ter Frank  James  came  over  the 
tender.  The  shooting  I  heard 
was  just  after  we  started  and  bo- 
fore  the  first  halt 

After  the  robbery,  me  and 
Wood  Hite  went  to  the  Ford's, 
getting  there  the  Saturday  night 
following  the  Friday  of  the  rob 
bery,  where  we  were  joined  by 
Jesse  and  Frank  James  and  Clar- 
ence Hite.  Was  at  Nichoh' 
house  right  after  this,  witL  the 
other  four.  Got  there  at  mid- 
night, and  only  stayed  a  few 
minutes  to  eat  all  the  cold  grub 
they  had.  Nichols  and  his  wife 
were  present  Doa't  think  we 
were  in  the  house,  we  sat 
around  the  platform  of  the  well. 
Was  also  at  Joe  Hall's.  Jesse 
and  I  stopped  there  one  night 
to  get  some  buttermilk. 

Deny  telling  Joe  B.  Chiles, 
at  Kainsas  City,  that  Frank 
James  was  not  at  the  Winston 
robbery,  but  had  a  conversa- 
tion with  Chiles,  in  which  Chiles 
said  he  had  a  pass  from  Gover- 
nor Crittenden,  and  that  he  had 
been  riding  around  on  it,  but 
that  he  had  never  looked  for  the 
James  boys;  never  had  tried  to 
find  them,  and  did  not  want  to. 
About  the  time  of  my  arrest  in 
Kansas  City,  might  have  told 
Major  McGee  that  I  was  not  at 
Winston. 

Deny  in  toto  telling  Frank 
Tutt,  coal  oil  inspector  at  Lex- 
ington, on  the  same  occasion, 
that  I  didn't  know  where  Frank 
James  was,  and  that  I  had  not 
been  with  the  party  for  years, 
on  account  of  Jesse  and  Frank 
having  had  trouble.     Deny  hav- 
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ing  heard  Jesse  James  on  an- 
other occasion  tell  John  Samuels 
(Frank  James'  half  brother) 
that  Frank  was  in  Tennessee  or 
Kentucky,  and  had  gone  south 
on  account  of  his  health,  heard 
them  asking  for  Franks  and  that 
Jesse  said  he  would  be  at  Mrs. 
Samuels'  in  a  few  days.  De- 
cline to  tell  when  or  where  I  last 
saw  Wood  Hite,  or  when  I  first 
heard  of  his  death,  or  to  answer 
whether  Wood  Hite  was  dead  or 
not.  Was  in  Ray  county 
when  I  first  heard  of  it.  Re- 
member Mrs.  Bolton's  house  be- 
ing raided  in  January,  1882,  and 
crept  out  that  night  through  a 
door.  Had  been  negotiating  for 
a  surrender  with  Governor  Crit- 
tenden through  Mrs.  Bolton,  who 
had  brought  me  word  to  sur- 
render to  Sheriff  Timberlake,  the 
condition  being  that  I  was  not 
to  be  prosecuted,  but  was  to  give 
evidence  and  assist  in  the  cap- 
ture of  the  James  brothers. 

Had  been  in  jail  in  Alabama 
for  eight  months,  but  had  been 
released  to  come  to  Kansas  City, 
and  there  bailed  by  Messrs.  Craig 
and  Timberlake  to  come  to  Ghil- 
latin.  Have  since  been  out  West 
in  E[ansas  and  the  Indian  Terri- 
tory; Mr.  Wallace  and  Mr.  Craig 
and  those  gentlemen  paid  my  ex- 

WtUiam  Earthman,  (recalled) : 
At  Nashville  Frank  James  wore 
whiskers  long  all  over  his  face, 
the  whiskers  being  a  little  darker 
than  his  hair.  Arrested  Bill 
Ryan,  not  because  he  was  drunk 
and  carried  a  pistol,  but  because 
he  said  he  was  a  robber  and  an 
outlaw  against  the  state  and 
country. 

/.  Thomas  Ford.  live  in  Ray 
county;  am  father  of  Bob  and 


penses;  got  back  to  Kansas  two 
weeks  last  Friday.  At  Kaiuas 
City  I  boarded  at  the  court 
house  in  care  of  a  deputy  mar- 
shal. Had  passes  to  travel  on 
the  railroads.  Mr.  Longfaome 
has  charge  of  me.  He  has  served 
a  writ  on  me  two  weeks  ago. 
Have  not  been  put  in  jail  under 
it,  and  have  not  given  any  bond. 
Paid  my  own  way  from  Ala- 
bama, Bob  and  Chariey  Ford 
having  sent  me  $100  when  I  was 
there.  Came  the  rest  of  the  way 
on  my  carpet-sack  and  pistols. 
Redemed  my  carpet-sa(^  and 
pistols.  Have  not  been  engaged 
in  any  business  since  my  retam 
from  Alabama. 

To  Mr.  Wdttace:  At  Winston 
we  all  had  two  pistols  except 
Wood  Hite  who  had  but  one. 
And  leaving  the  train  we  all 
loaded  up,  Frank  and  Jesse, 
Clarence  and  Wood  and  myself. 
Defendant  loaded  up  and  said  he 
had  fired  several  shots,  he  and 
Jesse  both. 

Jesse  never  had  a  horse  after 
the  Winston  robbery.  Never  was 
with  him  when  he  was  on  horse- 
back after  that.  At  the  time  of 
the  Winston  robbery,  defendant 
wore  long  bumside  whiskers  and 
a  mustadhe. 

August,  28. 

Charley  Ford.  In  1881  Mrs. 
Bolton,  my  daughter,  lived  half 
a  mile  east  of  Richmond.  Heard 
of  the  Winston  robbery.  Saw 
defendant  a  short  time  before 
that,  between  the  first  and  tenth 
of  July.  Ate  dinner  'witii  him  at 
my  sister's^  He  went  by  fiie 
name  of  HalL 

Cross-examined.  Have  seen 
Jesse  James  two  or  three  times. 
First  in  1879  or  1880,  when  he 
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came  to  my  honse.  Ejiow  Dick 
liddil.  He  first  passed  my  house 
once  with  Jesse  James  in  1879 
or  1880,  when  they  stopped  and 
got  their  supper.  Afterward 
saw  Wood  Hite  under  similar  cir- 
cumstances  in  the  faU  of  1879  or 
1880.  Never  knew  Clarence 
Hite.  Had  often  seen  Jim  Cum- 
mings  in  Clay  and  Bay  counties. 
Remember  also  seeing  Wood  Hite 
and  Jesse  James  at  my  place  in 
September,  1881.  Know  James 
C.  Mason,  a  neighbor.  Never 
told  him  shortly  after  Jesse 
James  was  killed  that  Frank 
was  not  in  the  Winston  or  Blue 
Cut  robbery,  or  that  he  had  not 
been  in  the  county  for  a  long 
time,  or  that  I  never  knew  any- 
thing about  their  being  at  my 
son's  house.  Never  made  any 
such  statement  to  Wm.  D.  Rice 
either. 

When  I  saw  him  the  defendant 
wore  side-bum  whiskers  and  a 
mustache.  Frank  James  said 
either  he  hadn't  seen  his  mother 
for  five  years,  or  was  trying  to 
see  her,  or  hadn't  been  in  the 
county  for  five  years.  Haven't 
talked  with  Liddil  since  the  win- 
ter of  1882.  He  was  at  my  house 
twice  since  his  surrender.  Last 
time  I  ever  saw  Wood  Hite  he 
was  in  company  with  Dick  Lid- 
dil, in  July  or  August,  1881, 
Heard  he  was  killed  at  the  house 
where  the  boys  were  farming. 

Elias  Ford.  Know  the  de- 
fendant. First  saw  him  about 
first  May,  1881,  at  Charley 
Ford's.  There  were  present 
Frank  and  Jesse  James.  Can't 
say  about  Liddil  or  Wood  Hite 
being  present  or  not  He  went 
by  the  name  of  Hall.  Jesse  in- 
troduced him  under  that  name. 
First  saw  Jesse  in  September, 
1879,  at  my  other's,  with  Ed. 


Miller.  I  have  seen  Frank  James 
often  since.  In  June  and  July; 
about  the  first  of  July,  1881, 
with  Jesse,  Dick  Liddil,  Clarence 
Hite  and  Wood  Hite,  Saw  him 
next  again  about  August  1.  The 
same  party  were  there  then.  They 
were  riding.  Frank  was  there 
a  week  or  ten  days.  He  had  side 
whiskers  and  a  mustache.  Have 
a  brother,  J.  T.  Ford.  Know  of 
a  box  shipped  to  him  at  Rich- 
mond. It  had  a  couple  of  guns 
in  it  A  double  barreled  shot- 
gun and  a  Winchester.  Jesse 
took  the  rifie  off.  Don't  know 
who  took  the  shot-gun.  Know 
Jim  Cummings.  Got  acquainted 
with  him  in  1871  or  1872;  last 
saw  him  in  the  fall  of  1881  at 
Charley  Ford's  house.  Know 
him  well. 

Mr.  Glover.  Did  you  not  help 
to  bury  the  body  of  Wood  Hite 
in  the  brush  near  the  Woods 
pasture  in  Ray  county  f 

Mr.  WaUace  objected,  and  the 
CouBT  sustained  the  objection. 

Mr.  Glover.  Did  not  Dick  lid- 
dil kill  Wood  Hitef  The  Court 
ruled  the  question  inadmissible 
also,  that  witness  need  not  ans- 
wer a  question  as  to  whether  he 
did  not  keep  concealed  the  body 
of  Wood  Hite  aU  day  till  it 
could  be  buried. 

The  Defendant's  counsel  gave 
as  their  reason  for  putting  the 
question  that  they  desired  to 
show  that  liddU  had  killed 
Wood  Hite,  and  then  gone  and 
^ven  himself  up,  and  given 
away  the  rest  of  the  gang  to  se- 
cure immunity  for  that  crime. 

The  CouBT  adhered  to  its  pre- 
vious ruling,  that  the  questions 
asked  were  improper,  and  that  a 
witness'  conduct  could  not  be 
shown  by  proof  of  special  bad  or 
immoral  acts.     liddil's  credibil- 
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ity  might  be  attacked,  but  not  in 
that  manner. 

Mrs,  Martha  Bolton:  live  at 
Richmond,  MiflBoori.  Am  daugh- 
ter of  Thos.  Ford,  and  a  sister 
of  Bob  and  Charley  Ford. 
Know  Frank  James.  First  saw 
him  at  my  brother's  in  May, 
1881.  He  came  there  one  night 
with  Jesse  James.  First  saw 
Jesse  James  in  1879  at  my  fath- 
er's. Ed  MiUer  was  with  him. 
At  the  May,  1881,  visit  Jesse 
stayed  all  night  and  Frank 
stayed  a  week,  reading  Shakes- 
peare and  othere  books  in  his 
room.  Saw  Dick  liddil,  Wood 
Hite,  and  Clarenee  Hite  there. 
They  all  went  away  together 
with  Frank  James.  At  that  time 
Frank  wore  side  whiskers  and 
mustache,  and  went  by  the  name 
of  Hall.  Saw  him  again  two  or 
three  weeks  after,  in  company 
with  Dick  Liddil.  They  went 
away  together.  He  was  gone 
two  or  three  weeks,  and  came 
back  again  and  stayed  till  be- 
fore the  Winston  robbery.  After 
that  saw  him  and  Jesse  and  Clar- 
ence Hite  come  there  about  the 
la.st  of  July.  Wood  Hite  and 
Liddil  were  there  already.  Time 
they  remained,  two  days,  and 
left  together.  Next  saw  Frank 
James  about  the  first  of  October. 
He  came  with  Charley  Ford  and 
Cloronce  Hite.  Dick  Liddil  was 
already  there.  They  all  left  my 
house  together  for  Richmond. 
Never  saw  Frank  James  or  Clar- 
ence Hite  after  that.  Know  Jim 
Cummings.  He  was  once  at  my 
house  in  Richmond;  that  was  in 
1879,  I  believe.  Did  not  see  him 
the  summer  that  I  have  described 
seeing  the  other  men  1  have 
named.  Have  heard  that  Jim 
Cummings  was  there  in  the 
spring  of  1881.    Never  heard  of 


his  being  there  in  the  summer  or 
fall  of  1881. 

Cross-examined:  Liddil  was  in 
the  house  January  6,  1882,  at 
the  time  of  the  raid,  when  he  es- 
caped, I  didn't  ask  him  how. 
Wood  Hite  is  dead.  He  died 
December  5,  1881.  He  died 
about  one  hour  before  sunrise 
that  morning.  (The  question  of 
how  Wood  Hite  came  to  his 
death,  or  what  was  done  with 
his  body,  or  where  he  was  bur- 
ied, were  all  ruled  out  by  th« 

COUBT. 

The  raid  on  my  house  was 
made  about  the  sixth  of  January 
following  the  fifth  of  December 
on  which  Hite  died.  Liddil  gave 
himself  up  the  twentieth  of  Jan- 
uary, 1882.  Went  to  Jefferson 
City  to  make  arrangements  for 
the  surrender  of  Dick  Liddil. 
Dick  surrendered  on  condition  of 
inununity  from  punishment,  and 
that  he  would  testify  against  the 
rest  of  the  band.  Know  James 
C.  Mason.  Never  told  him  that 
Wood  and  Clarence  Hite,  Jesse 
James,  Dick  Liddil  and  Jim  Cum- 
mings were  in  the  robberies,  or 
that  I  thought  Frank  was  trying 
to  lead  an  honest  life,  and  was 
different  from  Jesse,  or  that 
Frank  would  move  to  different 
places  when  Jesse  would  go  to 
where  he  was,  and  when  the  de- 
tectives would  come  after  Jesse, 
Frank  would  have  to  leave,  or 
that  Jesse  James,  Wood  Hite, 
Clarence  Hite,  Dick  Liddil  and 
Jim  Cummings  were  at  my  house 
just  before  and  after  the  Win- 
ston robbery,  and  that  Frank 
James  was  not.  Did  testify  be- 
fore the  Coroner's  inquest  over 
Wood  Hite's  body,  but  I  did  not 
state  at  that  inquest  that  I  had 
not  seen  Frank  James  for  two 
years,  or  that  he  had  not  been  at 
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my  house  or  my  lm)ther's  in  that 
time. 

On  Sunday,  December  5, 1881, 
Bud  Harbison  and  William  Ja- 
cobs were  at  my  house.  Hbey 
readied  it  in  the  afternoon.  We 
had  dinner  that  day  between  12 
and  1  o'clock. 

Mr.  Glover:  In  what  room  of 
your  house  was  Wood  Hite 
MUedf 

He  was  killed  in  the  dining- 
room.  I  don't  know  how  long 
after  that  his  body  was  taken  up- 
stairs. Refuse  to  answer  whether 
his  body  was  taken  upstairs.  I 
had  nothing  to  do  with  his  kill- 
ing. I  do  not  know  who  took 
the  body  upstairs  or  how  long 
it  remained  there.  I  didn't  go 
upstairs  to  see  it,  was  not  in  the 
room  afterward,  and  haven't 
been  in  it  since.  I  don't  know 
*when  the  body  was  taken  up- 
stairs. I  was  there  that  night. 
Didn't  see  anyone  that  evening 
but  my  own  children.  I  don't 
know  who  took  Wood  Hite's 
body  down-stairs.  Saw  no  cof- 
fin there  that  day.  Did  not  see 
the  body  carried  out.  Don't 
know  when  the  body  was  taken 
out.  Didn't  tell  William  Jac- 
obs nor  Bud  Harbison  nor  any 
one  that  Wood  Hite's  body  was 
up-stairs.  He  was  buried  about 
two  hundred  yards  from  the 
house.  His  body  was  covered 
with  a  sheet  when  I  saw  it  after 
it  had  been  exhumed.  Hite's 
body  had  been  out  there  about 
five  months  before  I  saw  it  at  the 
time  of  the  inquest. 

The  CoxTRT  ruled  again  that 
liddil'fl  connection  with  the  kill- 
ing of  Wood  Hite,  or  his  where- 
abouts on  the  day  of  Hite's 
death,  were  not  to  be  inquired 
of  by  this  witness. 

Mrs.  Bolton:    Wood  Hite  was 


killed  in  December,  and  I  left  that 
house  in  February,  understood 
Wood  Hite  and  Jesse  James 
were  cousins. 

Elias  Ford.  Was  at  Mrs.  Bol- 
ton's on  December  5, 1881.  Wood 
Hite  was  killed  in  the  dining- 
room  of  that  house  about  9 
o'clock.  Got  there  About  ten 
minutes  after  the  shooting.  Did 
not  see  the  body  taken  upstairs. 
The  body  stayed  upnstairs  till 
about  9  o'clock  in  the  evening. 
Refuse  to  answer  who  took  the 
body  out  and  buried  it,  on  the 
ground  that  it  would  criminate 
myself.  Saw  the  body  taken  out 
tiiat  night.  Four  persons  car- 
ried the  body  out.  The  body  was 
buried — about  one-quarter  of  a 
mile  east  of  the  house  in  the 
brush.  There  was  no  coffin.  He 
was  wrapped  in  a  blanket  and 
covered  with  earth  and  some 
stones  and  brush.  He  was  only 
partially  clad  in  his  clothes.  He 
wore  a  gray  suit  when  he  was 
killed. 

To  Mr.  WaUaee:  Dick  liddil 
was  shot  and  wounded  at  this 
time  and  was  a  long  time  recov- 
ering from  his  wounds. 

Ida  Bolton.  Am  thirteen  years 
old;  know  Frank  James.  Saw 
him  at  Uncle  Charley  Ford's  a 
mile  and  a  half  east  of  Rich- 
mond, Missouri.  Lived  there  with 
him  (Charley  Ford)  two  years. 
During  the  second  year  saw  Mr. 
James,  who  went  there  by  the 
name  of  Hall.  Saw  him  five  or 
six  times.  Jesse  James  was  there 
too,  going  by  the  name  of  John- 
son. That  summer  I  also  saw 
Dick  Liddil,  Clarence  and  Wood 
Hite.  Liddil  went  by  the  name 
of  Anderson,  Clarence  Hite  by 
the  name  of  Charley  Jackson 
and  Wood  Hite  by  the  name  of 
Grimes.     Saw   defendant  there 
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two  or  three  weeks  later,  and 
again  saw  Frank  James  tiiere 
later  in  the  summer.  He  wore 
side  whiskers;  last  saw  him  there 
in  October,  1881.  Clarence  Hite 
and  Dick  liddil  were  there. 
When  defendant  left  that  time;^ 
Clarence  Hite  and  Uncle  Chszley 
went  with  him.  I  know  Jim  Com- 
mings.  I  saw  him  in  1880,  in 
the  fall.  That  is  the  last  time 
I  saw  him. 

To  Mr.  Glover,  Came  here 
Friday.  Mr.  Bellinger  brought 
me  and  paid  my  expenses.  Have 
talked  to  Mr.  Hamilton  and  Mr. 
Wallace  about  what  my  testi- 
mony would  be;  have  not  talked 
it  over  with  my  mother,  Mrs.  Bol- 
ton; last  I  saw  Frank  James  he 
was  dressed  in  black  coat,  vest 
and  pants.  Saw  Clarence  Hite 
the  same  day.  He  wore  dark 
clothes  and  a  drummer's  hat; 
saw  Dick  Liddil  that  day,  too. 
They  left  that  day  at  5  o'clock 
on  foot,  all  walking  together. 
Uncle  Charley  Ford  went  with 
them.  Cummings  had  not  been 
there  that  year.  Jesse  James 
came  there  the  first  day  of  May. 
The  first  time  Dick  Liddil  came, 
in  the  summer  of  1881,  Jesse 
James  was  with  him.  Dick  wore 
a  gray  and  Jesse  a  black  suit 
Dick  had  a  mustache,  but  no 
whiskers,  and  Jesse  had  whiskers 
about  an  inch  long.  Dick  had 
whiskers  in  the  winter.  Frank 
James  was  there  from  May  1  to 
May  6,  1881.  Dick  Liddil  was 
there  the  first  part  of  June.  Clar- 
ence Hite  was  there  some  time 
in  July.  Wood  Hite  was  there 
off  and  on  all  through  the  sum- 
mer; don't  remember  the  day  of 
Wood  Hite's  death,  but  remem- 
ber the  place.  He  was  killed  in 
the  morning  about  7  or  8  o'clock. 
Uncle  Bob  Ford  and  ma  and  Dick 


Liddil  were  present  when  be 
died;  didn't  see  him  taken  up- 
stairs. He  was  buiied  in  the 
night  I  don't  know  who  took 
him  out  or  who  buried  him,  or 
liow  he  was  buried,  or  where; 
left  the  house  in  January,  1881, 
after  the  time  an  armed  posse 
raided  the  house;  remember 
mother  going  to  Jefferson  City  to 
see  Gk>vemor  Crittenden  and  her 
return.  Dick-  Liddil  left  about  a 
week  after  her  return;  last  time 
Jesse  James  left  there  was  dur- 
ing the  Christmas  holidays  of 
1881;  saw  Cummings  there  in 
the  fall  of  1880 ;  first  saw  him  in 
1878.  Never  saw  him  but  twice; 
have  never  heard  of  his  being  in 
that  country  in  1881. 

WiOie  Bolton.  Am  fifteen  and 
brother  of  the  last  witness;  know 
the  defendant;  first  saw  him  in 
May,  1881,  about  a  mile  east  of 
Ridimond,  at  the  Harbison  place 
when  Cap  and  Charley  Ford 
were  living  there.  Saw  Frank 
James  four  or  five  times  that 
summer.  He  had  side  whiskers 
at  that  time. 

Cross-examined,  Remember 
Wood  Hite's  death;  he  was 
killed  about  8  or  9  o'clock  on 
the  morning  of  December  2, 
1881.  I  saw  the  body  that  night; 
heard  the  shooting  at  the  time, 
went  to  the  house  from  the  bam, 
where  I  had  been  milking;  did 
not  go  into  the  room  where  the 
shooting  occurred.  I  don't  know- 
when  or  by  whom  the  dead  body 
was  taken  upstairs.  His  coat, 
vest  and  pants  were  removed  and 
a  horse  blanket  put  on  him.  He 
was  then  taken  down  and  buried 
in  the  Wood's  pasture.  In  a  con- 
versation with  A.  Duval,  in  the 
presence  of  W.  D.  Rice,  did  not 
say  I  knew  Frank  James  at  our 
house  as  Mr.  Hall,  but  did  not 
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know  him  to  be  Frank  James, 
but  that  I  intended  to  swear  it 
was  be  anyway;  testified  before 
the  coroner  on  the  occasion  of 
the  inquest  over  Wood  Hite;  did 
not  tell  Rice  my  mother  had 
made  me  swear  the  way  I  did  at 
the  inquest. 

James  Hughes.  Lived  at  Rich- 
mond since  1830;  have  seen  the 
defendant  since  I  have  been  here. 
I  saw  a  man  that  resembled  him 
very  much  last  fall  a  year  ago 
at  the  depot  in  Richmond.  I 
conversed  with  him ;  think  the  de- 
fendant is  the  man;  saw  him  at 
the  depot  in  September  or  Oc- 
tober, 1881.  There  were  three 
gentlemen  wanting  to  get  off  on 
a  freight  train  to  the  R.  and  L. 
Junction.  The  train  didn't  come, 
and  the  party  I  refer  to  asked 
if  there  was  any  other  way  to 
get  to  the  junction.  I  looked 
at  my  watch,  and  said  it  could 
be  made  by  taking  a  hack.  The 
prisoner  and  the  two  gentlemen 
who  were  with  him  got  a  'bus 
at  Mr.  Swash's  livery  stable  and 
went  in  the  direction  of  the  junc- 
tion. 

Joseph  MaUory.  Have  lived 
in  this  county  about  forty- 
three  years;  remember  hear- 
ing of  the  Winston  robbery; 
lived  eight  miles  west  of  Galla- 
tin and  four  miles  northeast  of 
Winston;  have  seen  the  defend- 
ant before  at  Mr.  Potts'  shop  get- 
ting his  horse  shod.  It  was 
Thursday  morning  prior  to  the 
robbery  at  Winston.  He  and  an- 
other man  were  there  together. 
The  other  was  a  slender  man  of 
ordinary  height,  a  little  humped 
in  the  back.  They  were  getting 
a  horse  shod — a  small  bay  nag; 
defendant  was  holding  the  horse. 
I  and  he  conversed  there  about 
most  everything  relative  to  Gar- 


field's assassination,  and  so  on, 
and  defendant  said  he  was  going 
up  to  Nodaway  to  run  a  race 
there  at  the  fair.  Mr.  Potts  said 
they  came  from  CaldweU,  and 
they  themselves  said  they  came 
from  Ray  county. 

Cross-examined.  Never  saw 
any  other  strangers  get  horses 
shod  at  that  shop.  The  other 
man  present  when  the  horse  was 
shod  was  dad  in  a  dark  suit,  but 
not  of  a  solid  color.  Mr.  Whit- 
man and  a  Mr.  Wm.  Hughes 
w^re  also  there;  remember  when 
the  horse  was  shod  the  man  went 
to  pay  Mr.  Potts  and  said,  ''This 
IS  aU  the  change  I  have  got," 
pulling  out  some  silver.  The  man 
that  held  the  horse  had  whiskers 
on  his  face  and  chin  about  three 
or  four  inches  long,  of  rather  a 
Ught  color.  After  I  left  the 
bi^ksmith  shop,  I  saw  the  two 
men  going  west;  did  not  see  de- 
fendant after  that,  till  I  saw  huD 
in  jail  here;  believe  he  is  the  man 
I  saw  at  Mr.  Potts'  shop. 

Jonas  Potts.  Live  in  Daviess 
county,  about  four  miles  north- 
east of  Winston;  saw  prisoner 
once  at  Lidependence,  and  be- 
fore that  at  my  shop  in  the  latter 
part  of  June,  1881.  Shod  a  horse 
for  him.  There  was  another  man 
with  him  with  full  mustache  and 
whiskers,'  which  I  think  were  col- 
ored. I  met  this  other  man  here 
the  other  day.  I  knew  him  the 
moment  I  saw  him.  On  the  first 
time  the  horse  shod  was  a  sorrel 
horse  of  good  size  with  a  blaze 
on  lus  face.  On  that  occasion 
my  dog  ran  against  the  shoe  box 
and  scared  the  horse,  and  he  ran 
out  of  doors.  This  was  shortly 
before  noon.  We  had  some  lit« 
tie  eonversation  when  it  came  to 
paying.  There  was  fifty  cents 
short,     and     the     other     man 
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(JameB)  said  he  would  play  me 
a  game  of  seven-np  whether  it 
was  |1  or  nothing.  Told  him  I 
had  no  time,  or  he  couldn't  say 
thai  twice;  had  to  send  out  and 
get  change.  On  the  other  visit 
there  came  a  slender  fellow  with 
defendant  A  slender  man,  tall, 
light-complezioned,  with  light 
whiskers  and  mustache,  and  a 
conple  of  hlack  teeth.  The  other 
man  eaUed  him  Clarence.  They 
came  a  little  after  snn-np  and 
had  ns  get  them  breakfast,  and  I 
shod  a  little  bay  mare  for  de- 
fendant. Had  considerable  talk 
with  the  parties  when  they  called 
the  first  time.  Mr.  James  did 
most  of  the  talking  both  times. 
CroBs-examnsd.  Mr.  James 
came  with  a  different  companion 
each  time.  At  tiie  first  visit  lid- 
dil  wore  a  heavy  mnstaehe  and 
short  whiskers  all  around  his 
face.  James  had  side  whiskers 
that  were  darker  than  his  mus- 
tadie.  liddil  wore  a  light  plaid 
suit,  rather  worn,  and  a  black 
hat  He  had  on  boots,  and  the 
other  man  also.  Mr.  James'  com- 
panion on  the  second  visit  wore 
light,  grayish  clothes.  On  this 
second  visit  Frank  James  talked 
a  long  time  with  Squire  Mallory. 
This  was  about  the  thirteenth  and 
fourteenth  of  July,  1881.  The 
Winston  robbery  was  on  the  fif- 
teenth; had  never  seen  liddil  be- 
fore, but  was  under  the  impres- 
sion I  had  seen  Mr.  James  at  the 
Kansas  City  fair,  when  Gold- 
smith Maid  trotted  there,  and  at 
the  Hamilton  Fair.  First  saw 
Mr.  James  after  his  arrest  at  In- 
dependence. When  I  got  a  good 
look  at  him,  I  was  perfectly  sat- 
isfied he  was  the  man.  Never 
told  John  Dean  after  I  had  been 
to  Independence  that  I  had  never 
seen  Frank  James  before;  don't 


remember  telling  G.  H.  Chapman 
that  I  had  no  way  of  telling^ 
whether  Frank  James  was  the 
man  whose  horse  I  had  shod.  I 
never  made  a  similar  denial  to 
Robert  Simpson,  turnkey  of  the 
Independence  Jail;  will  explain 
my  wife's  shaking  her  head  when 
Mjb.  Annie  Winbum  asked  her  if 
Frank  James  was  the  man  who 
ate  at  our  place,  by  saying  that 
she  shook  her  head  because  she 
didn't  want  to  tell;  because 
there  were  too  many  sneaking 
round  and  listening;  never  said 
on  Saturday  last  in  the  court 
house  yard  in  presence  of  F.  W. 
Comstock  that  from  what  I  had 
heard  of  liddil's  testimony,  he 
might  have  had  a  horse  shod  at 
my  place,  but  that  I  had  no  recol- 
lection of  the  transaction.  At 
the  shop  when  I  shod  his  horse, 
the  defendant  gave  me  his  name 
as  Green  Cooper,  and  said  that 
he  lived  in  Ray  county  and  was 
a  cattle  dealer.  I  believe  I  have 
seen  the  little  bay  mare  I  shod 
on  the  trip  in  a  livery  stable  at 
liberty;  think  I  can  recognize 
my  work  when  I  see  it.  I  saw 
this  mare  about  a  month  or  six 
weeks  after  the  Winston  robbery. 
I  was  going  through  the  stable, 
when  a  boy  showed  me  the  mare 
telling  me  not  to  go  too  near  her, 
as  she  was  a  kicker  and  was  Jesse 
James'  mare.  Believe  those  were 
the  shoes  I  fitted  up  for  the  mare. 
G.  W.  Whitman,  live  in  Da- 
viess county,  four  miles  north- 
east of  Winston;  saw  prisoner  at 
Mr.  Potts'  shop  on  the  fourteenth 
of  July,  1881.  He  got  a  mare 
shod  there  on  Thursday  morning. 
There  was  a  man  with  him  with 
light  whiskers  and  just  a  patch 
on  his  chin.  He  had  a  small- 
sized  bay  mare.  Squire  Mallory 
and  defendant  did  all  the  talking. 
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exoept  that  as  the  two  strangers 
lefty  defendant,  in  reply  to  a  re- 
mark of  mine,  said  he  thought 
Mr.  Potts  had  done  a  good  job; 
have  since  seen  the  defendant  at 
the  June  term  of  court  and  recog^ 
nised  him  as  the  man  I  saw  the 
morning  in  July,  1881. 

Frank  B.  O'Neal.  live  in  St. 
Louis,  and  have  been  with  the 
St.  Louis  Republican  as  reporter 
for  ten  years;  know  the  defend- 
ant. First  saw  him  in  October, 
1882,  before  he  gave  himself  up. 
Had  an  interview  with  him  and 
publi£^ed  the  same  by  consent 
Stated  in  that  interview  that  he 
went  to  Nashville  in  the  fall  of 
1877,  being  then  in  ill-health; 
that  he  farmed  and  drove  for  the 
Indiana  Lumber  Company,  and 
lived  a  hard,  laborious  life  for 
four  years;  that  he  was  well 
known  in  Nashville  as  B.  J. 
Woodson;  that  there  he  met 
Jesse,  whom  he  had  not  seen  for 
two  years;  that  he  left  Nashville. 
He  also  talked  about  Cummings 
and  described  him  as  a  man  eas- 
ily frightened.  Cummings  went 
away  and  they  were  afraid  he 
had  gone  to  give  the  boys  away. 
Ryan  was  arrested  shorty  after. 
What  the  defendant  had  done 
since  that  time  was  passed  in  the 
interview  by  mutual  consent.  He 
spoke  of  Cummings  as  a  lazy 
man  who  drawled  in  his  speech. 
He  said,  too,  i^at  Jesse,  Jim 
Cummings  and  Dick  Liddil  were 
all  at  Nashville  at  the  time  he 
was;  that  after  Ryan  was  ar- 
rested he  and  Jesse  left.  He 
said  he  went  unarmed  while  in 
Nadville,'and  that  he  never  had 
any  trouble  there  except  on  one 
trifling  occasion,  and  that  he 
numbered  several  of  the  officials 
among  his  friends.  When  armed 
he  carried  a  Winchester  and  a 


pair  of  Remingtons.  Defendant 
read  the  interriew  as  printed.  He 
noticed  no  error. 

(Asked  where  iiie  interview 
took  place,  witness  begged  to  be 
relieved  from  stating  further 
than  that  it  occurred  in  Missouri ; 
defendant's  wife  was  present. 
Witness  declined  to  state  who 
were  present  besides  those 
named,  and  was  given  tiU  morn- 
ing to  decide  whether  he  would 
answer  touching  the  place  and 
time  of  the  interview  and  the 
names  of  the  parties  present.) 

Mrs.  Jonas  Potts.  Have  seen 
defendant  at  my  house  the  thir- 
teenth or  fourteenth  of  July, 
1881.  The  Winston  robbery  was 
the  fifteenth.  The  man  who  came 
with  him  had  light  whiskers  and 
blue  eyes,  and  had  a  stoop  in 
his  walk.  When  they  left  the 
breakfast  table  the  taller  one,  or 
defendant,  said,  ''Clarence,  make 
out  your  breakfast.'^ 

Bev.  Jamin  Machette.  Reside 
in  Caldwell  County,  Missouri.  I 
remember  the  Winston  robbery. 
Was  living  three  miles  from  Win- 
ston at  the  time;  saw  Frank 
James  at  my  residence  on  July 
14,  1881.  A  Mr.  Scott  was  with 
him.  Scott  was  five  feet  eight 
or  nine  inches  high,  brown  hair, 
a  few  freckles  and  a  very  ill- 
formed  mouth,  with  irr^ular 
teeth;  somewhat  slim.  They  came 
to  my  house  about  11  o'clock. 
One  of  the  party  rode  a  bay,  the 
other  a  sorrel,  with  two  white 
hind  legs.  They  wanted  to  know 
if  they  could  get  dinner;  said  I 
would  see  my  wife,  who  objected 
somewhat  as  she  was  washing,  to 
which  they  remarked  they  were 
in  no  hurry,  and  I  then  told  them 
that  liiey  could  be  accommodat- 
ed. We  watered  the  horses, 
which    they    tied    to   my   shade 


692 


XL    AMERICAN  STATE  TRIALS. 


trees  in  the  orchard  and  then  in- 
quired for  feed.  I  stepped  into 
the  field  and  brought  bundles  of 
oats.  One  of  them  inquired  if 
they  were  fresh  cut,  and  being 
told  they  were,  said  they  didn't 
want  to  feed  any  green  food,  and 
I  gave  them  a  blunt  ax  and  they 
cut  off  the  green  part;  noticed 
they  were  wearing  heavy  goods 
for  that  time  of  the  year,  and 
had  gum  coats  or  blankets 
strapped  to  their  saddles.  One 
gave  his  name  as  Scott  from 
Plattsburg,  Clinton  county,  and 
the  other,  the  defendant,  said  his 
name  was  Willard,  and  had  been 
in  Clinton  county  about  eight 
years,  and  came  from  the  Shen- 
andoah Valley. 

Inquired  of  Willard  where  he 
had  been  between  the  Shenan- 
doah Valley  and  this  section,  and 
he  never  answered  me,  but  said, 
"What  do  you  think  of  Bob  In- 
gersollf"  We  discussed  Bob  for 
some  time,  till  we  differed  so  that 
I  went  to  my  library  for  a  vol- 
ume of  his  lectures,  which  I  gave 
Willard,  and  he  read  some  time 
till  he  fell  asleep.  At  dinner  we 
talked  about  Clinton  county.  I 
asked  some  questions  about  Law- 
son,  which  Willard  answered, 
and  then  later  I  asked  about 
Greenville,  Clay  county,  once 
called  Clintonville,  which  Willard 
did  not  answer,  but  said,  ''What 
is  your  judgment  of  the  Talbott 
boysT'  We  then  discussed  the 
Talbott  boys,  and  Willard  ex- 
pressed himself  with  indignation 
at  boys  doing  crimes  of  that 
kind.  Willard  wanted  to  pay 
for  the  dinner  and  I  declined  at 
first,  but  finally  took  fifty  cents. 
In  conversation  with  Scott  he  ob- 
served he  would  take  me  for  a 
minister  of  the  Christian  church, 
and  I  answered  that  I  was;  said 


he  thought  if  he  ever  united  with 
the  church  he  would  join  the 
Christian  church,  and  referred  to 
his  wife  as  a  Presbyterian.  Wil- 
lard acquiesced  in  that,  but  said 
there  was  no  man  ever  lived  like 
Shakespeare,  and  declaimed  a 
piece  and  remarked,  "That's 
grand!"  which  observation  I  in- 
dorsed. Finally  Scott  said  some- 
thing about  going,  and  I  invited 
them,  if  they  ever  came  that  way, 
to  call  again,  which  they  said 
they  would  be  pleased  to  do,  that 
they  were  going  to  Gallatin, 
where  Willard  said  he  had  not 
been  for  ten  years;  recognize  de- 
fendant. When  he  stopped  at 
my  house  he  had  whiskers  on  the 
side  of  his  face;  am  not  certain 
about  the  chin.  He  had  a  toler- 
ably fair  mustache,  and  his 
whiskers  were  darker  outside 
than  near  the  skin. 

Cross-examined,  Am  this  con- 
fident the  defendant  is  the  man 
who  stopped  at  my  house  that  if 
he  hadn't  paid  for  the  dinner  I 
would  say,  "Mr.  Willard,  I  would 
be  pleased  to  have  the  amount  of 
that  board  bill." 

Ezra  Soule.  Live  two  miles 
northeast  of  Winston;  have  seen 
the  defendant;  saw  him  on  the 
line  of  the  railroad,  about  one- 
fourth  of  a  mile  soutii  of  the 
track  in  the  country,  nearly  two 
miles  from  Winston,  between  4 
and  6  o'clock  on  the  day  of  the 
robbery.  Was  in  the  woods  look- 
ing for  berries.  Talked  to  him 
about  an  hour.  We  talked  about 
the  weather  and  Kansas.  He  pre- 
tended to  be  buying  fat  cows  for 
that  market;  said  he  had  lost  a 
cow,  and  had  been  looking  for 
her;  said  he  had  a  partner.  I 
saw  no  partner,  and  on  the  sad- 
dles were  packages  like  blankets 
or  gam  coats.    He  said  his  part- 
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ner  was  thirsty  and  had  gone  to 
D.  C.  Ford's  for  a  drink.  In 
about  three-quarters  of  an  hour 
a  man  came  up  from  the  oppo- 
site direction^  whom  I  took  for 
the  partner. 

This  partner  appeared  to  be 
twenty-two  years  old,  five  feet 
eight  or  nine  inches  high,  slen- 
der, hollow-stomached,  with 
shoulders  that  leaned  forward, 
and  a  general  kind  of  a  consump- 
tive mien.  His  beard  was  a  lit 
tie  yellow  fuz,  and  he  looked  as 
if  he  was  trying  to  raise  a  mus- 
tache. Before  seeing  the  man  I 
struck  on  an  old  road  not  trav- 
eled for  twenty  years.  There  I 
found  a  horse  hitched,  saddled 
and  bridled,  and  twenty  yards 
from  that  was  another.  They 
were  both  bays,  or  rather  one  was 
a  sorrel  with  white  stockings  on 
her  hind  legs,  and  then  I  saw 
this  man.  By  and  by  his  partner 
came  up,  and  was  much  more 
sociable  and  communicative  than 
the  one  first  met.  Next  day  I 
went  to  the  trestle  work  on  the 
railroad,  where  I  discovered  four 
horses  had  been  hitched,  and 
then  I  found  another,  and  here 
is  a  little  trophy  I  found  (pro- 
ducing a  halter-strap).  I  also 
saw  a  halter-strap  picked  up 
there  by  another  man,  which 
looked  as  if  it  had  been  cut  off 
or  broken  through;  recognized 
the  defendant  as  the  man  I  saw 
that  night. 

Cross-examined.  Thought  I 
had  found  a  horse  thief,  and  that 
he  had  a  partner.  The  next  time 
I  saw  this  man  was  in  the  court 
house  here  in  February,  1883; 
don't  know  that  he  was  armed, 
but  from  the  way  in  which  he 
handled  a  coat  on  the  ground,  it 
seemed  as  if  there  was  something 
heavy  in  the  pockets;  kind  of 


imagined  there  might  be  some 
bull-dogs  there,  but  I  didn't  see 
them.  I  noticed  that  the  whisk- 
ers of  this  man  were  darker  on 
the  outside  liian  near  the  skin; 
mistrusted  they  were  dyed. 

August  29, 

George  W.  McCrow.  live  in 
Port  Osage,  Jackson  county; 
know  Dick  laddil  for  the  last  five 
years;  heard  of  the  Winston  rob- 
bery. A  man  left  a  wagon  at  my 
house  after  that  robbery,  a 
stranger;  it  is  there  yet;  kiiow 
Lamartine  Hudspeth.  He  lives 
six  or  seven  miles  from  me; 
know  a  sorrel  horse  he  owned  be- 
fore and  after  the  robbery. 

Cross-examined,  Have  seen 
other  sorrel  horses  at  Hu^peth's. 
Am  a  brother-in-law  of  Mattie 
Collins,  wife  of  Dick  liddil. 

W,  E,  McBoberts.  In  spring 
and  summer  of  1881,  was  agent 
for  the  Wabash  at  Richmond. 
The  express  books  were  kept  by 
W.  L.  Stewart;  an  entry  of  the 
shipment  of  a  box  from  Lexing- 
ton, Missouri,  on  May  18,  1881, 
is  in  Stewart's  handwriting;  it 
reads:  ''W.  B.  118,  May  18, 
Lexington;  one  box,  40  pounds; 
J.  T.  Ford;  back  charges  $1.95; 
our  charges  35  cents;  total,  col- 
lect, $2.30." 

Ella  Kindigg,  live  four 
miles  from  Winston;  have  seen 
Dick' Liddil  here;  saw  a  man  with 
features  like  him  on  July  15, 
1881,  on  the  day  of  the  Winston 
robbery.  He  had  dark  hair  and 
whiskers.  He  came  about  11:30 
a.  m.  and  stayed  to  dinner;  no 
one  with  him.  My  mother  and 
brother  were  there,  and  two  of 
Mr.  Mapes'  girls.  He  had  on  a 
linen  duster. 

Mrs.  Samuel  A.  Kindigg.  Am 
mother    of    last    witness    who 
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tcBtified;  have  seen  a  man 
called  Dick  Liddil  in  court; 
looks  like  a  man  that  took  din- 
ner at  my  house  on  the  morning 
the  Winston  rohbery  occurred. 
The  man  was  five  feet  nine 
inches  high,  with  dark  hair,  light 
eyes  and  chin  whiskers;  just 
started  out;  don't  remem- 
ber a  mustache.  The  day  I 
saw  Liddil  here  asked  him  if  he 
had  ever  seen  me  before.  He 
said  he  had  taken  dinner  at  my 
house. 

Cross-examined,  Did  not  need 
to  have  Liddil  pointed  out  to 
me;  knew  him  when  I  saw  him. 
My  conversation  with  him  oc- 
curred last  night  on  the  side- 
walk. 

TFm.  Bray,  Live  at  Hamilton. 
Tn  the  summer  of  1881  lived  two 
miles  west  of  Hamilton,  in  a 
story  and  a  half  house,  with  lit- 
tle stable  back  of  it;  have  seen 
defendant.  I  saw  him,  or  a  man 
that  looked  like  him,  at  my  house 
some  two  or  three  weeks  before 
the  Winston  robbery;  found  de- 
fendant and  three  others  there 
when  I  came  home.  One  of  them 
was  sick  with  the  toothache.  This  > 
was  a  low  heavy  set  man,  with 
about  a  week's  growth  of  sandy 
beard,  and  the  other  was  a  small- 
er man,  with  a  large  tooth.  Have 
seen  Dick  Liddil  since;  believe 
him  to  be  the  man  that  was  out 
in  the  stable  most  of  the  time; 
took  the  man  with  the  toothache 
to  town  and  he  had  his  tooth 
pulled. 

Cross-examined,  The  party 
with  the  tootiiache  was  almost 
five  feet  eight  or  nine  inches  high. 
The  defendant  wore  bumside 
whiskers  of  tolerable  lengthy  say 
two  or  three  inches  long,  of  light 
sandy  color. 

B,  E,  Bray,    Am  son  of  fore- 


going witness ;  saw  a  man  looked 
like  prisoner  at  my  father's 
house  two  or  three  weeks  before 
the  Winston  robbery.  There 
were  three  others  with  him. 
Three  went  away  on  horsebaek, 
and  a  low,  heavy-set  man,  with 
the  toothache,  with  my  father  in 
his  buggy;  was  told  Dick  Liddil 
was  here,  and  when  I  saw  him  I 
thought  he  was  one  of  the  m^i 
who  stopped;  don't  know  that  I 
would  have  recognized  him  if  I 
had  met  him  on  the  road. 

Mrs,  William  Bray,  Saw  de- 
fendant at  my  husband's  house 
some  ten  days  before  the 
Winston  robbery.  Three  other 
men  came  with  him.  One  was  a 
spare-built  man  with  light  hair, 
large  teeth,  slight  mustache,  and 
little  or  no  beard.  The  heavy- 
set  man  had  sandy  bearS  of  two 
or  three  days'  growth;  defend- 
ant looks  to  me  as  like  one  of  the 
men  that  was  at  my  house; 
talked  to  the  defendant  t^iat  day 
about  the  sickness  of  the  heavy- 
set  man.  He  thought  his  sick- 
ness was  caused  by  the  use  of 
creosote  for  the  toothache;  de- 
fendant told  me  they  stopped  the 
night  before  at  a  Mr.  Wolf- 
enberger's,  where  they  pulled 
and  ate  cherries  in  the  morning. 

Cross-examined,  The  man 
called  Liddil  came  to  the  house 
with  the  heavy-set  man  that  was 
sick  and  asked  for  a  vessel  to 
carry  water  out  to  him.  The 
heavy-set  man  got  off  his  horse 
and  got  in  the  shade,  so  that  his 
companion  ■  had  to  call  out  for 
him.  He  called  him  Dave,  and 
Dave  answered  him.  After  that 
two  others  came  up.  They  all 
had  dinner  at  our  house.  They 
spent  most  of  the  time  out  of 
doors  in  the  shade,  in  their  shirt 
sleeves;  defendant  that  day  wore 
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bumaide  whiskers,  tolerably 
long,  and  a  little  thin  mustache; 
don't  think  he  had  any  ohin 
whiskers  He  had  a  dark  coat, 
grayish  pants  and  black  hat. 
Think  I  would  recognize  the  de- 
fendant more  easily  than  I  would 
the  man  called  liddil  should  I 
meet  him  in  the  road;  would 
recognise  the  defendant  more 
easily  because  he  sat  facing  me 
at  the  table,  and  I  talked  with 
him.  On  three  or  four  occasions 
when  he  came  in  the  house,  re- 
member talking  with  him  about 
physicians,  and  he  said  the  sick 
man  was  anxious  to  go  to  Camer- 
on to  see  a  doctor  there.  They 
went  south  as  they  left 

Mrs.  David  Franks.  Saw  a 
man  at  our  house  eight  miles 
west  of  here,  that  represents  the 
defendant  from  the  face  on  July 
13,  1881.  There  were  three  men 
at  dinner  there  that  day.  One 
was  a  tall,  slim  man  that  wore 
burnsides.  Another  was  slender 
and  lightly  complexioned,  while 
the  third  was  heavier. 

Cross-examined.  Defendant's 
hair  was  dark  brown  and  his 
whiskers  blacker  than  his  mus- 
tache. He  had  a  face  tanned  by 
riding  in  the  wind  and  wore  dark 
clothes  and  boots.  This  was  two 
days  before  the  Winston  robbery. 
One  of  the  other  men  wore  a 
light  checked  plaid  and  a  dark 
hat.  We  live  about  three  miles 
southeast  of  Mr.  Jonas'  Potts 
blacksmith  shop.  * 
^  Frank  Wolfenberger.  Live 
eight  miles  southwest  of  Ghdla- 
tin;  have  seen  defendant  here  in 
court.  Saw  him  before  at  my 
home  the  latter  part  of  June, 
1881.  Three  other  men  were 
with  him;  recognize  one  of  them 
-"s  Dick  Liddil.  Another  was  a 
heavy-set  man  of  about  five  feet 


ten  inches.  The  other  ^was  not 
so  tall,  and  round-shouldered, 
and  in  walking  let  his  c^oulders 
come  in  togeti^er  forward.  He 
had  a  slouchy  gait.  He  had  light 
whiskers,  very  short  The  other 
heavy  man  had  whiskers  all 
round,  that  looked  as  if  he  had 
let  them  all  start  growing  at  the 
same  time.  They  had  been  help- 
ing themselves  to  feed,  and  then 
went  from  the  bam  to  the  house. 
We  washed  for  supper,  and  de- 
fendant and  Liddil  blackened 
their  boots.  The  sick  man  said 
he  would  wait  till  morning,  and 
the  slouchy  one  didn't  think  he 
would  black  his  boots  at  all.  The 
sick  man  retired  early,  and  in  the 
morning  asked  me  to  examine  his 
moudi,  which  I  did.  The  even- 
ing previous  defendant  asked  if 
we  had  any  opium.  I  said  no, 
but  as  my  wife  had  been  sick  I 
had  some  morphine;  fixed  two 
doses  in  one;  defendant  observed 
"1  reckon  it  is  not  poison,''  and 
the  heavy  man  took  it;  defend- 
ant's name  was  McGinnis,  and 
the  sick  man's  name  was  given 
as  Johnson. 

Defendant  said  he  was  mar- 
ried and  so  was  the  sick  man, 
and  the  others  were  single;  de- 
fendant seemed  to  know  all 
about  fair  horses,  but  more  about 
runners  than  trotters.  In  the 
morning  Liddil  hdi>ed  me  to  load 
my  wood.  The  slouchy  man  pro- 
duced a  bottle  of  stimulants  and 
offered  it  to  me,  but  I  declined. 
Then  they  sampled  it  lightly 
themselves.  The  arrangement 
with  the  defendant  had  been  that 
if  the  sick  man  was  not  able  to 
leave  I  should  take  him  to  Kid- 
der in  a  buggy;  prisoner  gave  me 
fifty  cents  to  buy  quinine  with, 
but  I  still  owe  him  that  sum,  as 
he  had  left  before  I  returned 
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with  the  qainine.  Sinoe  I  first 
saw  the  defendant  in  the  Gallatin 
jail  I  went  in  there  by  myself, 
and  after  some  preliminary  talk 
with  the  defendant,  I  said:  '1 
gness  I  had  the  pleasure  of  en- 
tertaining yon  and  three  other 
men  one  night.''  He  looked  at 
me  slightly  and  then  down  and 
said:  ^  have  no  remembrance 
of  you."  Said  I:  "I  guess  I 
did.  Tou  and  three  other  men, 
and  one  was  quite  sick."  He 
looked  up  in  a  kind  of  study  and 
shook  his  head  and  said:  '1 
don't  remember.  I  have  no  recol- 
lection of  it."  Have  since  seen 
Dick  liddil  and  recognize  him 
as  the  man  I  saw  at  my  house. 

Cross  -  examined.  Defendant 
when  at  my  house  wore  bumside 
whiskers  about  three  inches  long, 
and  a  light  mustache.  Liddil  at 
that  time  had  a  beard  all  over 
his  face,  about  three  or  four 
weeks'  growth.  His  mustache 
was  not  so  long  as  now.  Am 
positive  the  defendant  is  the  mcui 
who  was  in  my  house  on  that 
occasion. 

Mrs,  James  lAndsay.  Live  at 
Chillicothe;  am  a  sister  of  last 
witness;  saw  the  defendant  at 
my  brother's  in  June,  1881,  about 
two  weeks  before  the  Winston 
robbery.  Three  others  came  with 
him;  recognize  Liddil  as  one  of 
them.  Had  a  mustache  and  had 
not  recently  been  shaved.  An- 
other of  the  three,  who  was  sick 
with  neuralgia  at  the  time,  had  a 
beard  all  over  his  face;  first  saw 
defendant,  who  rode  up  to  the 
gate,  and  said  that  they  had  a 
sick  man  with  them  and  asked  if 
they  could  be  entertained  for  the 
night.  The  fourth  man  was 
rather  green  looking;  remember 
the  defendant  baving  a  conversa- 


tion on  some  religious  topic  with 
my  sister-in-law.  He  seemed  to 
be  a  very  religious  man ;  am  sure 
the  defendant  is  the  man  I  saw 
that  day. 

Cross-examined,  The  man  I 
saw  at  my  house  had  bumside 
whiskers  and  a  mustache.  In  the 
morning  after,  Frank  James  was 
eating  cherries  under  the  trees 
and  Liddil  was  with  him;  would 
have  known  either  tiie  defend&nt 
or  Liddil  if  I  had  met  them  on 
road  before  the  surrender;  never 
forget  a  face. 

Dr.  Wm.  E.  Black,  Live  at 
Gallatin;  have  seen  the  defend- 
ant since  the  surrender;  had  a  few 
words  in  the  jail  with  him;  talked 
with  him  in  jail  at  Independence; 
he  spoke  of  the  merits  of  differ- 
ent actors;  he  said  he  had  seen 
Keene  play  Richard  m.  at 
Nashville,  and  also  seen  Law- 
rence Barrett,  McCullough ; 
spoke  of  Ward  as  a  favorite 
actor  with  him,  and  that  he  de- 
lineated the  Shakespearean  char- 
acters he  played  better  than  any 
one  he  knew,  being  a  young  man ; 
he  also  spoke  of  Miles. 

2>.  Mathews.  live  in  Clay 
county,  near  Kearney,  four  and 
a  half  miles  from  Mrs.  Samuels; 
lost  a  horse  on  June  19 — ^before 
the  Winston  robbery — a  sorrel, 
with  a  blazed  face  and  white  hind 
feet;  got  him  some  time  in  Au- 
gust after  the  robbery;  he  was 
at  a  farmer's  by  the  name  of 
Miller,  in  Ray  county. 

Wm.  R.  Roberts,  Live  in  Clay 
county;  remember  the  Winston 
robbery;  took  up  a  bay  mare 
about  the  end  of  July  or  first  of 
August.  She  was  taken  up  on 
my  farm  in  Clay  county  and  I 
turned  her  over  to  Sheriff  Tim- 
berlake,  who  told  me  that  he  was 
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going  to  take  her  to  Liberty.  To 
the  best  of  my  recollection  I  took 
her  up  about  a  week  after  the 
Winston  robbery. 

Cross-examined,  The  mare 
had  a  small  star  in  the  forehead 
and  a  white  left  >hind  foot. 

Frank  R.  O'Neil  (recalled). 
Having  stated  that  he  had  coun- 
seled with  no  one  touching  die 
questions  submitted  last  evening 
for  his  answer  today,  was  in- 
formed by  the  Court  that  the  law 
did  not  regard  communications 
to  the  press  as  privileged.  Mr. 
O'Neil,  at  the  suggestion  of  Mr. 
Shanklin,  submitted  a  paper  to 
the  court  containing  a  statement 
of  his  position.  It  was  a  dis- 
claimer of  any  attempt  to  ob- 
struct the  process  of  justice,  but 
stated  that  after  giving  his 
pledge  of  confidence  to  the  de- 
fendant before  the  surrender,  he 


afterward,  to  some  extent,  acted 
as  adviser  for  defendant,  and 
should  on  that  account  be  ex- 
cused from  answering.  He  fur- 
ther declined  to  state  whether 
any  of  the  parties  present  be- 
fore the  surrender  with  the  de- 
fendant and  himself  were  called 
as  witnesses  for  the  defense  in 
the  case.  The  Court  reserved  its 
decision  on  the  question  of  com- 
pelling witness  to  answer. 

James  R.  Timberlake.  In  1881 
lived  in  Clay  county,  and  was  its 
sheriff;  know  Mr.  Roberts.  At 
that  time  he  lived  in  the  north- 
east portion  of  the  county;  went 
out  to  his  place  and  got  a  bay 
mare  with  a  star  on  her  forehead 
shortly  after  the  Winston  rob- 
bery; kept  her  at  Liberty  for 
ten  or  fifteen  days,  and  then  the 
owner  claimed  her.  The  owner 
was  named  Graham. 


AtLQiist  30. 

MB.  rush's  OPENINO  FOB  THS  DEFENSE. 

Mr.  Rush  began  by  returning  thanks  for  the  maintenance 
of  health  on  the  x)art  of  all  concerned  in  the  case  so  far,  as 
health  was  a  great  factor  in  an  intelligent  and  wise  consider- 
ation of  so  important  a  case.  He  then  enlarged  upon  the  im- 
portance of  the  case,  and  declared  it  the  greatest  that  had 
ever  engaged  the  attention  of  a  jury  in  Daviess  county.  At 
the  outset  Mr.  Wallace  had  declared  his  purpose  to  estab- 
lish a  conspiracy,  and  to  follow  the  band  of  conspirators  from 
its  organization  in  1879  in  Nashville,  up  to  and  even  into  the 
Winston  robbery.  He  had  done  this  to  a  certain  extent,  but 
by  the  testimony  of  Dick  Liddil — ^and  his  nature  and  char- 
acter would  be  exhibited  to  the  jury  in  all  its  immoral  enor- 
mity. Whatever  corroboration  other  witnesses  had  given  the 
continuous  story  of  the  state — ^these  witnesses  and  their  char- 
acters would  be  exposed  for  the  contemplation  of  the  jury. 
Coming  to  the  facts  alleged  to  be  proved,  Mr.  Rush  averred 
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Frank  James  was  not  at  the  Winston  robbery.  The  only  wit- 
ness who  placed  him  there  was  James  A.  Ldddil,  and  his  tes- 
timony was  of  such  a  character  that,  unsupported,  it  conld 
not  be  credited.  Moreover,  in  turn,  the  speaker  alluded  to 
the  Bolton  and  Ford  witnesses,  and  said  that  people  capable 
of  aiding  in  such  a  tragedy  as  was  enacted  there,  and  with 
the  ghost  of  recent  death  in  their  house,  were  able  to  enter- 
tain guests  and  make  merry  with  neighbors,  had  such  blunted 
moral  sensibilities  that  the  truth  was  not  in  them,  or  they 
would  lie  for  a  purpose,  and  that  purpose  was  manifest.  Re- 
ferring to  the  witnesses  in  this  section  of  the  country,  the 
speaker  promised  to  show  by  witnesses  present  at  the  black- 
smith shop  and  other  places  purported  to  have  been  visited 
by  **the  gang,"  were  mistaken  in  identifying  any  one  of  them 
as  Frank.  Moreover,  a  witness  on  the  train  would  be  intro- 
duced to  show  Frank  was  not  on  the  Winston  train,  and  that 
the  man  seen  in  the  woods  a  few  hours  before  the  robbery, 
by  Ezra  Soule,  was  not  Frank  James.  Coming  again  to  Dick 
Liddil  's  evidence,  the  defense  claimed  his  story  in  court  and 
his  tale  to  €k)vemor  Crittenden  did  not  agree,  and  that  lying 
thus  in  any  one  particular  his  testimony  was  unworthy  of  be- 
lief. The  speaker  then  took  up  the  impelling  motive  of  the 
interested  witnesses  in  this  case,  and  the  nature  of  the  prose- 
cution. Dick  Liddil 's  motive  was  that  of  revenge,  superin- 
duced by  cowardice.  He  killed  Wood  Hite,  feared  Jesse  and 
betrayed  the  band.  He  agreed  to  swear  them  into  prison  or 
to  the  scaffold,  and  he  is  merely  fulfilling  that  agreement. 
The  Boltons  and  Fords  had  the  motive  arising  from  the  fact 
that  Bob  Ford  had  assassinated  Jesse  James,  a  brother  of  the 
defendant.  The  motive  of  the  prosecution  was  revenge.  The 
officers  of  Kansas  City  had  been  cheated  out  of  the  reward 
offered  for  his  apprehension  by  the  surrender  of  the  defend- 
ant. Referring  again  to  Liddil,  the  Boltons  and  Fords,  he 
declared  a  conspiracy  existed  among  them  to  down  the  de- 
fendant. As  to  the  witnesses,  one  and  all,  in  this  region  of 
the  country,  the  speaker  in  answer  to  their  alleged  identifica- 
tion of  the  defendant  would  say  they  had  seen  a  man,  but  the 
defense  would  prove  that  man  was  not  Frank  James.    The 
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speaker  here  enlarged  upon  the  character  of  the  defendant 
For  fifteen  years  he  had  been  hunted  through  a  country  grid- 
ironed  with  railroads  and  with  a  web  of  wires  overhead  to 
ascertain  his  whereabouts.  Yet  he  lived  quietly  and  led  a 
laborious  life  at  Nashville  from  1879  to  March,  1881.  The 
defense  admitted  this  and  confessed  he  left  because  of  Bill 
Byan's  arrest.  This  was  not  the  first  time  he  had  been  forced 
to  abandon  his  home,  because  Jesse,  with  outlawed  compan- 
ions had  driven  him  out  in  the  world.  He,  Frank  James, 
was  an  outlaw,  made  so  against  his  protest  and  against  his 
appeals.  The  speaker  then  referred  to  the  civilization  that 
denied  James  citizenship  and  kept  him  from  his  home.  He 
referred  to  the  fact  that  other  men,  poor  Bill  Poole  among 
the  number,  had  been  warned  away  from  here,  and  return- 
ing had  been  shot  down  from  behind.  The  civilization  that 
permitted  a  party  to  sneakingly  surround  his  mother's  home, 
maim  her  and  kill  an  infant  brother  in  cold  blood,  warned 
him  not  to  trust  himself  near  people  capable  of  such  deeds  of 
violence.  He  had  been  refused  amnesty;  had  had  governors 
refuse  him  clemency.  This  was  not  the  place  for  him,  and 
the  defense  was  prepared  to  prove  he  was  not  in  Missouri  in 
1881,  nor  at  the  Winston  robbery. 


THE  WITNESSES  FOR  THE  DEFENSE. 


Samuel  T.  Brosius,  live  at 
Oidlatin;  am  a  lawyer;  was  on 
the  train  that  was  robbed  at 
Winston.  We  were  about  on 
time.  There  was  a  commotion  on 
the  front  platform  of  our  car, 
and  two  men  commenced  firing 
as  I  thought  at  the  time,  directly 
through  the  car.  As  the  two  men 
came  in  they,  called  out,  ''hold 
up''  or  ''show  up,''  and  I  looked 
squarely  into  the  face  of  the 
smaller  of  the  two  men  to  see 
that  he  noticed  me;  I  held  up  my 
hands.  As  soon  as  the  footing 
commenced  I  saw  that  the  con- 
ductor (was  hit.     The  two  men 


continued  to  advance  through 
the  car  till  the  larger  of  the  two 
came  up  and  neaily  passed, 
when  the  conductor  commenced 
sinking.  He  caught  him,  and 
the  other  man  then  came  up  on 
the  other  side.  They  hustled  the 
conductor  out  on  the  platform, 
then  came  back,  and  passed  me 
again,  going  out  at  the  front  end 
of  the  car.  There  was  firing  on 
the  outside  after  they  passed  out. 
The  larger  man  was  foil-faced, 
with  beard  all  over  his  face,  and 
would  weigh  one  hundred  and 
eighty  to  two  hundred  pounds. 
He  was  perhaps  a  full  hidf  head 
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taller  than  the  conductor;  do  not 
think  defendant  is  the  man. 

Cross-examined.  Noticed  that 
the  bullets  all  hit  in  the  ceiling. 
The  big  man  did  not  have  on  a 
duster;  could  not  swear  to  a 
stitch  of  clothing  that  either  of 
the  two  men  had  on.  The  small- 
er man  was  dark-complexioned 
and  had  whiskers  three  or  four 
inches  long.  Plenty  of  people 
have  heard  me  tell  about  what  I 
saw.  They  would  tell  me  that  I 
was  too  scared  to  notice  any- 
thing, and  I  would  assent  to  t^at 
to  avoid  further  inquiry;  dion't 
remember  telling  parties  who 
came  to  me  after  the  robbery  for 
.  a  description  of  the  robbers  that 
I  could  not  describe  them.  Be- 
lieve I  told  somebody  that  the 
muzzle  of  the  robber's  revolver 
looked  pretty  large  and  that  I 
thought  that  it  was  an  eight-inch 
navy  revolver;  did  not  tell  Mr. 
T.  B.  Gates,  the  day  after  the 
robbery,  that  I  could  not  recog- 
nize either  of  the  men,  and  that 
I  was  under  the  seat;  don't  be- 
lieve I  could  recogfnize  either  of 
the  robbers  right  now  if  he  was 
brought  into  the  courtroom  and 
placed  before  me.  If  any  eitizen 
ever  said  that  I  told  him  that  I 
was  under  the  seat,  he  lied. 

To  Mr.  Wallace.  Don't  re- 
member a  conversation  with  Mr. 
Eli  Dennis  in  which  I  stated  that 
the  shooting  was  done  so  quick 
and  there  was  such  confusion 
that  I  couldn't  tell  how  the  men 
looked  or  anything  about  it. 
Don't  remember  telling  Hoibert 
L.  Tomlin  on  the  first  of  August, 
after  the  robbery,  that  one  of  the 
robbers  looked  as  though  he  was 
fifteen  feet  high,  and  that  I  was 
so  excited  I  couldn't  tell  how  the 
men  looked  at  all.  If  I  had  such 
a  conversation  I  made  the  state- 


ments to  avoid  inquiry,  as  so 
many  people  were  asking  me 
about  it;  did  not  tell  my  law 
partner,  Mr.  Gillihan,  in  the 
presence  of  C.  L.  Ewing  and  A. 
Ballinger,  that  I  was  so  badly 
excited  I  could  not  remember 
anything  as  to  how  these  men 
looked.  When  I  described  them 
before,  it  was  as  I  did  today — 
that  they  both  had  whiskers  all 
over  their  faces. 

Re  -  cross  -  examtnation.  Am 
certain  the  defendant  is  not  one 
of  the  men  I  saw  on  the  train; 
went  to  Nashville  with  note  from 
the  defendant.  Did  not  go  there 
to  get  testimony  to  support  an 
alibi.  Did  not  see  accused  until 
three  weeks  after  my  return ;  am 
not  interested  in  this  trial.  If 
defendant  is  guilty  I  want  him 
punished. 

Fletcher  W.  HortK  live  in 
Nashville,  Tennessee;  am  now 
connected  with  the  detective 
foiree  of  that  city.  I  know  B.  J. 
Woodson.  I  got  acquainted  with 
him  in  summer  of  1877,  and  last 
saw  him  in  March,  1881.  He 
resided  most  of  the  time  in  the 
White's  Creek  settlement.  He 
was  either  farming  or  hauling 
logs  for  the  Indiana  Lumber 
Company.  Saw  him  last  in  Nash- 
ville, about  the  twenty-sixth  of 
March,  the  time  that  Bill  Ryan 
was  arrested.  When  I  knew  him 
he  wore  sandy  whiskers,  short  on 
the  sides,  and  fuller  on  the  chin, 
say  four  or  five  inches  long.  He 
was  a  hard  working  man,  who 
conducted  himself  as  a  gentle- 
man. His  associates  were  men 
of  standing  and  position.  Have 
seen  Dick  Liddil  there  in  1879  or 
1880.  Knew  him  as  Smith. 
Never  saw  Liddil  and  defendant 
together.  Knew  Jesse  James  as 
J.  B.  Howard.  Saw  Howard  and 


FRANK  JAMES. 


701 


Woodson  together  once  or  twice 
in  pool  room.  Knew  Jim  Cmn- 
xningB.  Did  not  know  the  Kites. 
Never  saw  B.  J.  Woodson  in 
company  with  liddil  or  Cran- 
mings.  Saw  very  little  of  liddD, 
and  that  only  by  accident. 

Cross-examined .  Did  not 
know  Woodson  and  Howard 
were  the  James  Brothers,  or  I 
would  have  tried  to  take  them. 

Dick  Liddil  deported  himself 
well  while  in  Nashville.  Defend- 
ant has  since  alluded  to  me  as 
a  **PalstaflP\  Never  saw  any  of 
the  men  spoken  of  in  Nashville. 
After  the  arrest  of  Bill  Ryan, 
went  with  Mr.  Sloan  to  Mrs. 
Hite's,  and  sat  around  wiiile  he 
asked  questions.  Mr.  Sloan  pro- 
fessed at  that  time  to  be  attor- 
ney for  Frank  James.  Wrote  a 
letter  to  Thomas  Furlong,  in  St. 
Louis,  asking  transportation  for 
Mr.  Sloan  as  a  witness  for  the 
state ;  also  for  Mr.  MoflCatt,  Wm. 
Earthman,  Mrs.  Hite  and  my- 
self. 

Baymond  B.  Sloan.  Am  an 
attorney.  Live  in  Nashville. 
Knew  defendant  by  the  name  of 
Woodson  some  time  during  the 
winter  of  1876-1877.  He  was 
li^^ng  in  the  old  Felix  Smith 
house,  that  had  never  had  a 
light  in  it  since  the  war.  Last 
saw  him  in  Nashville,  March 
26,  1881.  He  had  light  sandy 
whiskers  all  over  his  face, 
short  on  cheeks,  longer  on  chin,  a 
mustache.  Doa't  think  he  showed 
evidence  of  shaving  any  part  of 
his  face. 

Cross-examined .  Did  not 
know  that  from  February  5  to 
March  26,  1881,  Woodson  ^  or 
James  was  not  doing  anything, 
or  that  he  was  living  in  Nash- 
ville with  Jesse  James.  Went 
up  to  Mrs.  Kite's  as  attorney  for 


Frank  James,  and  reduced  her 
statement  to  writing. 

Mrs,  Elizaibeth  Montgomery. 
Live  a  mile  and  a  half  east  of 
Winston.  Remember  the  Win- 
ston robbery.  Some  strange  men 
ate  at  our  house  that  night.  The 
dock  struck  seven  before  they 
finished.  The  younger  man  was 
the  taller  and  light  complezioned, 
with  bumside  whiskers.  The 
older  man  had  dark  whiskers  and 
mustaehe,  and  dark  clothes.  One 
horse  was  a  bay  and  the  other  a 
shade  lighter.  They  had  some 
bundles  tied  to  their  saddles. 

Mr.  Slover.  Is  the  defendant 
one  of  those  ment  I  think  not, 
but  cannot  be  positive.  Think 
both  horses  were  bay  but  one 
was  lighter  than  the  other.  The 
bigger  man  had  whiskers  all  over 
his  face,  chin  and  all. 

Miss  Missouri  Montgomery . 
Am  a  daughter  of  last  witness. 
Remember  the  night  of  the  Win- 
ston robbery,  and  remember  two 
parties  coming  to  our  house  that 
evening  about  six  o'clock  on 
horseback.  They  remained  there 
half  an  hour,  and  got  their  sup- 
pers at  the  end  of  the  house  in 
the  open  air.  Don't  think  I  saw 
defendant  there.  Wouldn't  say 
positively.  Don't  think  he  re- 
sembles either  of  them. 

Cross-examined .  The  older  of 
the  two  had  whiskers  all  over 
his  face  of  a  brown  color.  He 
was  a  rather  heavy  set  man,  and 
wore  dark  brown  clothes.  Never 
saw  Jesse  James.  The  other  man 
was  tall  and  very  slim ;  had  light 
hair  and  no  whiskers,  except  a 
little  on  each  side.  Neither  of 
them  had  a  large  blaze-faced  sor- 
rel horse. 

John  L.  Dean.  Am  a  farmer 
and  live  seven  miles  southwest  of 
here.     Know  Jonas  Potts.     Re- 
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member  a  eonversation  with  him 
at  his  shop  November  20,  1882. 
He  said  he  had  been  to  Inde- 
pendenee  to  see  Frank  James, 
and  that  he  had  never  seen  him 
before.  Remember  on  another 
day  two  men  eame  np  to  Potts' 
shop  in  a  carriage  and  wanted  to 
get  a  neck-yoke  fixed,  and  that 
Potts  left  the  shop,  and  when  he 
eame  back  was  somewhat  ex- 
cited^ and  said  they  were  the 
men  he  had  shod  horses  for  be- 
fore the  Winston  robbery.  The 
larger  of  the  two  men  was  a  low, 
heavy-set,  dark  complexioned 
man,  with  'heavy  whiskers.  The 
other  was  abont  my  size,  with 
fair  complexion  and  no  beard  at 
aU. 

Cross-examined .  Told  Mr. 
Rush  what  I  knew  abont  this 
matter.  Don't  remember  talking 
to  Mr.  Rush  about  this  case  at 
Winston  in  April  or  May  last 
Don't  think  Potts  was  in  liquor 
when  I  talked  to  him. 


Marion  Duncan.  Am  a 
farmer  and  live  southeast  of 
Winston.  Know  Jonas  Potts. 
Remember  Potts'  saying  to  me 
that  Jesse  James  was  at  his 
shop;  that  he  had  seen  his  pic- 
ture at  Winston,  and  he  was  the 
very  man  he  had  shod  a  horse 
for. 

Cross-examined,  Mr.  Potts 
had  beien  to  town  that  evening 
and  was  pretty  boozy  in  that 
conversation. 

Qua  A,  Chapman:  Ejiow  Mr. 
Potts.  Remember  him  saying  to 
me  after  his  return  from  Gbdla- 
tin  jail,  where  he  had  seen  de- 
fendant, that  he  didn't  know  if 
he  had  ever  seen  him  before  and 
could  not  telL 

TFf».  E.  Ray '.  Know  Frank 
Wolfenberger.  Saw  him  in 
Winston  after  Frank  James  had 
been  brought  here.  Did  not  hear 
him  say  that  he  did  not  think  he 
would  be  able  to  recognize  him. 

General  Joseph    0.    Shelby .  * 


*  ''The  afternoon  session  opened  wiUi  the  testimony  of  Gen.  J.  0. 
Shelby,  who  came  into  court  with  the  stride  of  a  dragoon,  and 
with  a  savage  glare  in  his  eyes,  which  promised  trouble.  He  was 
shown  to  the  witness  chair,  which  is  located  a  couple  of  feet  be- 
low the  elevated  stage  on  which  the  judge  sits,  surrounded  by  gaily 
dressed  ladies  and  less  gaudy  correspondents.  When  asked  by  Col. 
Philips  to  state  his  residence  the  general  maintained  a  silence, 
and  turned  his  fierce  glance  to  the  various  attorneys'  table,  and  to 
the  jury  box,  in  evident  search  of  something.  Finally  he  announced 
that  he  desired  to  see  and  know  the  court  before  he  answered  any 
questions.  It  was  suggested  that  if  he  would  look  back  over  his 
head  he  would  see  the  gentleman  he  was  looking  for,  and  following 
the  directions  he  discovered  Judge  Goodman;  smiled  blandly  on 
him  and  assured  his  honor  that  while  he  had  not  had  the  pleasure 
of  meeting  him,  he  was  glad  to  know  him  now,  and  entertained  the 
most  kindly  feeling  toward  him.  All  this  was  in  a  loud,  bluff, 
genial  voice,  and  it  was  apparent  that  the  general  was  disposed  to 
shake  hands  with  the  judge  if  he  could  just  get  at  him.  Judge 
Goodman  fidgeted  very  perceptibly,  as  a  titter  ran  through  the 
c.onrt-room,  and  then  with  a  quizzical  expression  of  countenance 
intimated  the  witness  to  defer  formalities  and  answer  the  question. 
Gen.    Shelby   next   inquired,   after  another  survey   of  the   opera- 
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Have  for  thirty-four  years  re- 
sided in  Lafayette  connty.  live 
nine  miles  from  Lexington  and 
nearer  Page  City.  Remember 
Jesse  James,  Dick  Liddil,  Bill 
Ryan  and  Jim  Cnmmings  com- 
ing to  my  place  in  November, 
1880.  Was  spreading  hemp  at 
the  time,  working  some  twelve  or 
fifteen  men,  and  when  I  returned 
home  that  evening  found  four 
men  with  horses  in  my  yard. 
Jesse  James  was  there.  Young 
Cummings  I  knew  before,  and 
this  man  Liddil  passed  as  Mr. 
Black  at  that  time.  In  the 
morning  had  a  conversation  with 
Jesse  James  in  the  presence  of 
Dick  Liddil,  in  which  I  said  that 
a  couple  of  young  men  had  been 
arrested  for  supposed  complic- 
ity with  the  alleged  bank  rob- 
bery at  Concordia,  and  that  I 
didn't  think  they  had  anything  to 
do  with  it;  and  asked  Jesse 
James  if  he  knew  anything  about 
that  affair  to  tell  me,  and  he  said, 
pointing  to  Dick  Lidill,  there  is 
the  man  that  hit  the  Dutch  cash- 
ier over  the  head.  Remember  in 
November,  1881,  meeting  Liddil 
and  Jesse  James  in  my  lane,  and 
when  I  asked  Jesse  who  was 
ahead  of  them  he  replied,  Jim 
Cummings  and  Hite.  Remember 
meeting  Jesse  James  and  Liddil 
again  in  the  fall  of  1881,  and  of 
asking  Jesse  where  Frank  was, 
and  of  his  announcement  that 
Frank's  health  was  such  that  he 
had  been  south  for  years,  and 
that  when  I  asked  the  same  ques- 
tion of  Liddil  he  announced  that 
he  had  not  seen  him  for  two 
years.     Reckon  I     know     Cum- 


mings better  than  any  man  ex- 
cept Ford's  and  his  own  people. 
He  was  at  my  house  a  dozen 
times.  He  was  with  me  in  the 
Confederate  army.  Have  not 
seen  Frank  James  since  1872. 
Believe  he  sits  right  thero  now. 
With  the  permission  of  the  court, 
can  I  be  tolerated  to  shake  hands 
with  an  old  soldier  f 

The  CoxTBT.    No,  sir,  not  now. 

Gen.  Bhelby  •  Did  not  see  him 
in  jaiL  Have  not  seen  him  since 
1872.  Am  correct  about  it,  sir, 
when  I  say  tiiat  the  four  parties 
to  whom  I  have  alluded  by  name 
did  not  include  Frank  James, 
who  was  not  with  them.  Mrs. 
Frank  James  came  to  Page  City 
in  Ihe  spring  of  1881.  She  sent 
for  me  and  said  to  me,  I  am  in 
distress.  This  man  laddil  and 
others  aro  committing  depreda- 
tions in  the  south,  and  they  are 
holding  my  husband  amenable 
for  it,  as  he  has  been  charged 
with  being  connected  with  them. 
I  have  come  over  on  purpose  to 
ask  you  to  intercede  with  the 
Governor.  I  told  her  there  was 
no  necessity  for  that,  and  no 
hope  of  success.  I  told  her 
further  that  Governor  Woodson 
had  talked  to  me  at  the  Planter's 
House.  For  Hardin  I  had  no 
respect  at  all.  She  wanted  me  to 
interfere  in  her  husband's  be- 
half with  the  governor.  Told  her 
it  was  folly  to  do  so,  and  ad- 
vised her  to  go  home  to  her 
father.  She  didn't  stop  at  my 
house.  She  could  have  stopped 
thero  if  she  had  desired.  As  to 
the  sewing  machine,  don't  know 
what   time   the   sewing  machine 


house,  whero  the  jury  were,  and  when  that  body  were  pointed  out 
to  him  he  bestowed  on  them  a  friendly  bow  and  settled  himself  to 
answer  the  question  as  to  his  residence."  St  Louis  Bepuhlican, 
August  31,  1883. 


704 


XL    AMERICAN  STATE  TRIALS. 


arrived  there.  She  simply  gave 
Mr.  Birehy  the  agent  at  the  de- 
poty  directions  for  shipping  it, 
and  I  don't  know  where  she  di- 
rected it  to  be  shipped  at  alL 
Was  only  assisting  a  woman  in 
distress,  and  if  she  had  been 
Gennison's  wife,  the  most  ob- 
noxious man  in  the  conntry • 

Mrs.  James  left  orders  with  the 
agent  for  the  movement  of  the 
sewing  machine.  She  was  a  lone 
woman,  with  a  little  child,  and 
crying,  and  any  man  who  would 
have  faltered  in  giving  sugges- 
tion or  aid  ought  to  be  ashamed 
of  himself.  Have  known  Frank 
James  since  1862.  Have  not  seen 
him  for  twelve  years.  Got  ac- 
quainted with  him  in  our  army. 

Mr.  Wallace.  This  sewing 
machine  you  didn't  see  at  allf 
Nobody  knows  better  than 
yourself  that  I  didn't  see  it. 

The  Court.  Answer  the  ques- 
tion in  a  straightforward  man- 
ner.     I  did  not. 

Mr.  Wallace.  You  didn't  have 
anything  to  do  with  it  at  allf 
Nothing  in  ttie  world.  You  are 
just  as  sure  of  that  as  yon 
are  of  anything  elesf 

To  the  Court.  I  would  like 
to  know  if  the  Judge  is  going  to 
permit  a  lawyer  to  insult  an  un- 
armed man,  who  is  a  witness  in 
this  casef 

The  Court.  Every  witness 
comes  in  here  unarmed,  sir. 

Mr,  Wallace.  What  are  your 
initials f  If  yon  are  desirous  of 
knowing  go  to  this  bank  here 
and  you  will  find  out.  Joe  0. 
Shelby  is  my  name.  Then  your 
initials  would  be  J.  0.  S.  t  Go  to 
the  banks  in  this  town  and  you 
will  find  it  Joe  0.  S. 

Look  at  the  way-bill  and  see  if 
that  has  J.  0.  S.  as  the  consignor 
of  that  sewing  machine!     Tliere 


may  be  a  great  many  J.  0.  S.'s, 
who  in  that  section  have  those 
initials  beside  you.  You  had 
better  go  and  inquire. 

The  Court.  I  won't  have  any 
more  nonsense  of  that  kind.  You 
will  have  to  answer  questions  as 
they  are  put. 

Gen.  Shelby.  You  are  not  pro- 
tecting me  at  alL 

Judge  Philips.  I  simply  sug- 
gest to  the  court  that  under  the 
circumstances  this  examination 
had  perhaps  better  be  deferred. 
Gen.  Shelby.  Not  at  all.  Bet- 
ter let  it  go  on.  Now  is  the  time 
for  it  to  go  on. 

The  Court.  General  Shelby, 
you  are  a  man  that  I  respect  and 
a  man  with  a  state-wide  reputa- 
tion as  a  gentleman.  We  did 
not  expect  such  demeanor  in  tfiis 
court  room.  I  must  admonish 
you  that  I  can  not  permit  this  to 
go  on  any  further 

Gen.  Shelby.  I  want  to  know 
from  the  court,  if,  after  having 
said  what  he  (Mr.  Wallace)  has, 
he  is  to  charge  me  with  receiving 
a  bill  of  lading  as  J.  0.  S. 

Mr.  Wallace.  I  ask  you  when 
Mrs.  Frank  James  came  there 
with  a  sewing  machine  to  be 
shipped  to  Mrs.  B.  J.  Woodson, 
you  did  not  yourself  become  the 
consignor  and  ship  it  thence  to 
Independence  for  the  purpose  of 
keeping  any  one  else  from  get- 
ting track  of  itf  No,  sir,  I  did 
not. 

I  ask  you  if  this  J.  0.  S.  does 
not  indicate  thatf  No,  sir,  not 
at  all.  She  arrived  there  as  I 
related.  I  gave  her  a  note  to 
Mr.  Russell,  agent  of  the  Mis- 
souri Pacific  at  Independence,  to 
take  it  and  send  her  up  to  Inde- 
pendence. Saw  Dick  Liddil. 
Was  not  brought  into  court  to 
see  if  he  was  the  man;  neither 
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you  nor  anybody  else  can  bring 
me  in  anywhere.  Nobody  knows 
better  than  yourself  that  I  was 
not  brought  in  to  look  at  Mr. 
liddil.  The  man  I  saw  was  Mr. 
Blacky  alias  liddil,  the  thief. 

The  CouKT.  I  want  no  more 
epithets  of  that  kind  in  the  court 
room.  Very  good,  Judge.  He 
has  forced  it  on  me.  If  I  am 
guilty  of  a  misdemeanor,  cor- 
rect me  or  punish  me  for  it. 

The  Court.    I  shall  do  it. 

Mr.  Wallace,  You  saw  Liddil 
down  at  Capt.  Ballinger's  house, 
afterward,  didn't  yout  You 
don't  propose  to  invade  the 
household  of  Capt.  Ballinger,  a 
soldier  of  the  federal  armyf  It 
is  very  wrong  for  a  rebel  sol- 
dier to  make  remarks  about  what 
occurred  in  a  federal  soldier's 
home. 

Mr.  Wallace.  The  war  is 
over.  Gen.  Shelby.  I  don't 
like  to  allude  to  a  visit  to  a  gen- 
tleman's home.  That  is  indeli- 
cate and  improper. 

Mr.  Wallace.  Did  you  see  lid- 
dil there  f  I  did,  sir.  I  saw  him 
like  a  viper,  curled  up  in  a 
rocking-chair. 

Yon  saw  him  again  at  the  ho- 
tel the  other  night,  or  was  that 
a  drummer  that  you  took  for 
himt  No,  sir;  by  no  means. 
Were  you  not  about  to  kill  the 
drummer,  thinking  he  was  Dick 
Liddil  f  I  have  lived  thirty -four 
years  in  this  state  and  never 
killed  anybody  yet.  Answer  the 
question.     I  was     not.  This 

gentleman  was  seated  at  the  table 
opposite  to  me,  and  he  dropped 
his  knife  and  fork  and  looked  at 
me.  Have  his  card  in  my  pocket. 
He  is  a  Michigan  man,  not  one 
of  your  people  at  all,  but  a  bet- 
ter man  than  yourself  for  in- 
stance.    He  was  staring  at  me. 


Am  not  in  the  habit  of  staring 
at  men  on  the  street,  especially 
ladies  anyway,  and  I  must  have 
made  some  casual  remark  about 
it.  Did  you  get  your  pistol  outt 
No  sir.  Didn't  the  marshal  of 
Lexington  see  you  draw  your 
pistol f  No,  sir;  he  is  a  liar, 
or  anybody  else,  if  he  says  so. 

The  Court.  I  want  no  more 
such  remarks  as  that,  deneral 
Shelby,  or  I  will  fine  you  $50. 

Gen.  Shelby.  Dick  Liddil  had 
partaken  of  my  meals,  and  fed 
my  com  to  liddil's  horse.  That 
was  in  1880,  and  Jesse  James 
was  with  him  and  Cummings  and 
Ryan.  Did  not  know  that  Jesse 
James  was  wanted  by  the  offi- 
cers. Knew  it  was  asserted  that 
he  'had  been  guilty  of  misde- 
meanors. Never  told  any  officer 
where  they  could  find  him,  but 
did  once  notify  the  Chicago  and 
Alton  and  Missouri  P-acifie  peo- 
ple that  if  they  were  under  the 
apprehension  that  George  Shep- 
pard  had  killed  him  they  were 
being  misled,  and  tiiat  he  was  not 
dead.  The  last  time  Jesse  was  at 
my  house  was  at  Page  City,  in 
the  fall  of  1881,  where  I  saw 
Frank  James  in  1872,  which  is 
the  last  time  I  saw  him.  He  was 
bleeding  at  the  lungs,  and  Dr. 
Orear  was  attending  him.  Don't 
know  that  he  was  an  outlaw  then, 
or  that  he  is  one  today.  Don't 
know  that  he  was  then  fieeing 
from  the  officers. 

He  was  at  my  house  some  sixty 
or  eighty  days  that  time,  and 
everybody  knew  it.  When  the 
four  men  came  to  my  house,  as 
I  have  already  stated,  I  told 
them  I  could  only  accommodate 
two  of  them  for  the  night.  Bill 
Ryan  and  Jesse  James  stayed  all 
night  with  me.  The  others  stop- 
ped with  a  man     from    Illinois 
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named  Qrahaniy  who  had  been  in 
the  Federal  army.  Am  certain 
that  Ryan  was  not  pointed  ont 
to  me  as  the  man  who  hit  the 
Dutch  cashier  over  the  head. 

(As  the  witness  started  to 
leave  the  conrt  room  he  asked 
permission  to  go  over  and  shake 
hands  with  the  defendant.  This 
the  Court  refused  saying:  You 
can  call  on  him  some  other  time. 
Whereupon  Gen.  Shelby  nodded 
to  the  accused  as  he  walked  out, 
and  said:  Qod  bless  you,  old 
fellow.) 

Frank  Tutt.  Reside  at  Kan- 
sas City.  Prior  to  that  at  Lex- 
ington. Am  a  coal-oil  inspector. 
Know  Dick  Liddil.  Remember 
meeting  him  in  front  of  Gar- 
dener's saloon  at  Kansas  City 
just  after  the  Ford  boys  had 
been  pardoned,  after  the  trial  at 


St  Jo3.  Mr.  James  M.  Crowder 
was  present.  liddil,  when  asked 
where  Frank  James  was,  said  he 
didn't  know  the  whereabouts  of 
Frank,  and  that  he  and  Jesse 
didn't  get  along  well  together, 
and  he  hadn't  seen  him  for  years. 

Cross-examined:  Had  been 
pursuing  the  James  boys  for  a 
couple  of  months,  but  never 
caught  any  of  them. 

James  S.  Demastus,  Reside  in 
Richmond;  am  a  justice  of  the 
peace  there.  Remember  the  tes- 
timony of  Mrs.  Bolton  at  the 
Wood  Hite  inquest.  Understootd 
her  to  testify  that  she  had  not 
seen  Frank  James  for  about  two 
years,  and  then  at  her  father's. 

Cross-examined:  She  named 
Wood  Hite,  Dick  Liddil,  Qar- 
ence  Hite  and  Jesse  James  as 
members  of  the  gang. 


August  30. 

Judge  Philips.  Your  Honor,  General  Shelby  is  at  the  door 
and  desires  the  privilege  of  making  a  statement  to  the  Court. 

Judge  Goodman  said  it  would  be  permitted. 

General  Shelby.  If  anything  I  said  during  my  examina- 
tion yesterday  offended  the  dignity  of  this  court  I  regret  it 
exceedingly,  your  honor.  As  to  what  I  said  in  regard  to 
others,  I  have  no  regrets  to  express. 

Judge  Goodman.  The  court  had  been  both  surprised  and 
mortified  that  a  gentleman  who  was  so  highly  respected  as 
General  Shelby,  and  who  had  a  national  reputation — ^for 
there  was  scarcely  a  man  in  the  West  who  had  not  heard  fa- 
vorably of  Gen.  Shelby — should  be  guilty  of  such  conduct. 
Nothing  of  this  kind  had  ever  been  attributed  to  him  before. 
He  should  have  reflected  that  to  enter  a  court  of  justice  in 
such  a  condition  as  he  was  in  on  Thursday  was  not  only  an 
insult  to  the  court,  but  was  an  act  of  the  greatest  injustice 
toward  the  man  who  was  on  trial  for  his  life,  and  in  whose  be- 
half he  had  been  summoned,  for  the  reason  that  it  prejudiced 
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his  interests  before  the  jury.  He  asked  no  apology  from  any 
man  so  far  as  himself  was  concerned,  bnt  this  assault  on  the 
rights  of  the  defendant  had  been  so  flagrant  that  the  court 
would  not  overlook  it,  and  the  clerk  would  be  instructed  to 
enter  up  a  fine  of  ten  dollars.  The  general's  conduct  had 
been  represensible  in  more  than  one  partieular,  as  the  testi- 
mony showed  that  he  had  drawn  a  revolver  almost  at  the 
verge  of  the  court  room  in  one  of  the  hotels  of  the  city. 

Oeneral  Shelby  said  he  had  listened  attentively  to  the  court 
and  was  very  glad  his  honor  had  spoken  so  fully,  as  it  gave 
him  an  opportunity  to  refute  a  slander.  I  am  charged  with 
drawing  a  revolver;  it  is  false  and  the  man  who  said  so  said 
what  was  false. 

The  Court.  The  information  came  from  the  Marshal  of 
Lexington,  who  had  given  it  under  oath. 

Oeneral  Shelby.    He  has  lied  if  he  said  so ! 

Judge  Qoodman.  While  on  the  stand  you  threatened  to 
call  the  attorneys  for  the  state  to  an  account  for  what  was 
said  by  them  in  your  examination.  The  attorneys  are  oflScers 
of  the  court  and  must  be  allowed  to  conduct  the  case  in  the 
interest  of  the  state,  in  their  own  way.  Any  intimidation  or 
threat  was  in  the  nature  of  an  obstruction  of  justice. 

Oeneral  Shelby.  You  use  the  plural,  your  honor.  It  is  not 
the  attorneys,  but  the  attorney  (pointing  at  Mr.  Wallace). 

JuDQE  Gk)ODMAN.  Had  Oeneral  Shelby  been  an  unsophis- 
ticated backwoodsman  and  had  persisted  in  disobeying  the 
directions  of  the  court  he  would  have  simply  administered  a 
rebuke  and  committed  him  to  jail.  Such  a  course,  however, 
would  seem  to  be  hardly  necessary  in  the  case  of  a  man  with 
the  refined  sensibilities  which  characterized  General  Shelby, 
and  the  court  disliked  to  resort  to  harsh  measures  with  him. 
So  far  as  the  court  was  concerned  the  General's  apology  was 
ample,  but  he  felt  that  he  had  no  right  to  condone  the  offense 
of  which  the  (General  had  been  guilty  in  prejudicing  the  in- 
terests of  the  man  who  was  on  trial  for  his  life,  and  in  whose 
behalf  he  had  been  summoned. 

Oeneral  Shelby.  So  far  as  the  term  back-woodman  is  con- 
cerned, I  have  been  a  Missouri  farmer  for  thirty-four  years. 
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Judge  Goodman.    Yes,  but  you  do  not  claim  immunity  on 
the  sn^und  of  ignorance. 
Oeneral  Shelby.    No,  sir;  I  never  sail  under  that  flag. 

The  Court.    That  is  sufficient  (and  Oeneral  Shelly  paid 
his  fine  of  $10  and  left  the  court  room) . 


James  C.  Mason,  Reside  in 
Ray  county;  remember  Captcdn 
Ford  stating  to  me  that  he  didn't 
think  Frank  James  was  at  Win- 
ston or  Bine  Cut;  that  he  had 
settled  down  and  left  the  boys; 
remember  also  a  conversation 
with  Mrs.  Bolton,  when  she  said 
that  Frank  James  was  trying  to 
lead  an  honest  life,  and  was  a 
different  man  from  Jesse;  that 
Frank  would  go  away  and  try  to 
settle  down,  when  Jesse  would 
come  to  live  with  him,  and  the 
detectives  would  come  and  he 
would  have  to  leave. 

Willie  Bolton,  recalled.  De- 
nied ever  telling  James  C.  Mason 
shortly  after  Jesse  James'  death 
that  he  had  never  seen  Frank 
James,  or  that  the  others  "had 
been  at  his  mother's  house,  and 
had  said  that  Frank  James  had 
quit  them.  He  didn't  remember 
ever  telling  Mason  anything  at 
all  about  the  outlaws. 

James  C.  Mason,  Willie  Bol- 
ton made  at  the  time  and  place 
stated  the  statement  which  he 
just  now  denied  having  made. 

Annanias  Duval.  Live  in  Ray 
countv.  Know  Mr.  J.  T.  Ford. 
Know  Willie  Bolton.  Had  a  con- 
versation with  John  T.  Ford,  in 
which  he  said  he  never  saw  and 
didn't  know  Frank  James,  and 
did  not  know  that  he  was  any- 
where in  this  country.  Cross- 
examined:  Never  heard  the 
Fords  say  that  any  of  the  gang 
were  there. 

W.  B,  Rice.       Reside     three 


miles  sonth  of  Riehmond,  and 
half  a  mile  from  J.  T.  Ford. 
Remember  a  conversation  with 
Willie  Bolton  a  day  or  two  after 
the  Wood  Hite  inquest,  in  which 
he  said  he  had  told  a  story  be- 
fore the  coroner's  jury,  and  tihat 
his  mother  had  made  him  do  it. 

James  Duval  (recalled.)  The 
horse  my  brother  lost  was  a  sor- 
rel. We  got  him  from  Mr.  Saw- 
yer, and  I  found  him  in  Febru- 
ary, 1883,  in  charge  of  Bob  Hall, 
at  Samuels'  Station^  in  Nelson 
county,  Kentucky.  The  horse 
was  lost  November  10,  1880. 

John  T.  Samuels.  Am  a 
farmer,  and  a  half  brother  of  de- 
fendant. Live  three  miles  east 
of  Kearney  with  Mrs.  Samuek. 
Last  saw  him  in  January  last. 
Never  saw  him  from  1876  up  to 
that  time.  Was  at  home  in  the 
summer  of  1881.  Was  not  ab- 
sent at  any  time  during  that 
summer.  Saw  Jesse  James  dur- 
ing that  summer  about  the  first 
of  May  at  my  mother's.  He  was 
in  company  with  Dick  Liddil. 
He  told  me  he  came  from  Ken- 
tucky. My  mother  and  fatiher 
were  home  when  Dick  and  Jesse 
arrived.  Heard  my  mother  ask 
Jesse  where  was  IVank,  and  he 
replied  he  had  left  him  in  Ken- 
tucky, and  that  he  was  in  bad 
health  and  was  talking  of  going 
south.  She  then  asked  Liddil 
the  same  question  and  received 
a  similar  answer.  Jesse  James 
was  at  our  house  two  or  three 
montlis  that  summer  off  and  on. 
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Ijast  saw  him  there  about  the 
last  of  July  or  first  of  Angcist 
that  summer.  During  that  time 
I  saw  at  our  house  Dick  liddil, 
Clarenee  and  Wood  Hite,  and 
Charley  Ford,  end  no  one  else. 
The  James  boys  and  Wood  Hite 
are  cousins. 

Wood  Hite  was  rather  tall, 
^mth  high  forehead,  long  nose, 
fair  complexion,  and  beard  on 
his  face  about  one  and  a  half 
inches  long,  idso  a  mustache. 
Jesse  was  a  large  man,  full- 
faced,  with  beard  all  over  his 
face — ^a  sandy  beard,  which  I 
don't  think  was  darker  than 
Wood  Hite's.  Clarence  was 
square  built,  delicate,  and  fair 
complexioned,  with  bad  front 
teeth,  so  decayed  that  they  would 
be  quickly  noticed.  There  was  a 
striking  family  resemblance  be- 
tween Frank  James  and  Wood 
Hite.  Saw  Jim  Cummings  at  my 
mother's  house  that  summer  in 
the  last  of  June,  1881.  His  sis- 
ter lives  two  and  a  half  miles 
from  my  mother's.  Next  saw 
him  July  1,  at  the  same  place. 
He  came  there  the  first  time  with 
Jesse  and  Dick  Liddil.  He  was 
by  himself  the  last  time.  These 
parties  were  there  several  times 
that  summer.  Did  not  know  of 
my  own  knowledge  where  the  de- 
fendant was  that  summer.  Cum- 
mings was  rather  tall  and  slim, 
with  light  hair — as  tall  as  Frank 
James,  and  about  thirty-six 
years  old.  Last  saw  him  in  July, 
1881. 

Cross-examined.  Heard  that 
all  these  men  were  outlaws.  Saw 
in  the  papers  that  they  had  rob- 
bed trains  and  killed  men.  They 
came  and  went  armed.  We  fed 
Dick  Liddil,  though  not  related 
to  him  or  Cummings.  Knew 
that  Cummings  was  charged  with 


horse-stealing  in  Clay  county. 
Never  told  of  his  presence  there. 
Kept  his  presence  there  and  that 
of  others  a  secret.  In  1876  saw 
him  in  company  with  Jesse  and 
their  two  wives.  Saw  him  in 
1875  and  1874.  When  I  first 
saw  Jim  Cummings  in  1881  he 
was  on  the  porch  of  Mrs.  Sam- 
nels.  The  other  time  he  came  to 
my  window  at  night  Charley 
Ford  first  came  there  in  July, 
1881. 

Ha  was  there  also  inunediately 
before  the  Blue  Cut  robbery, 
when  they  left  a  wagon,  to  which 
Charley  Ford's  black  pony  and 
another  horse  was  hit<^ed.  The 
other  horse  was  Dick  Liddil's. 
Don't  remember  whether  that 
wagon  left  in  July  or  August. 
Think  Charley  Ford's  first  visit 
was  in  the  last  of  July.  He  was 
never  there  until  after  the  Win- 
ston robbery.  First  saw  JKm 
Cummings  tiiere  the  last  of 
June.  Talked  to  Messrs.  John- 
son and  Philips,  of  t>he  defense, 
day  before  yesterday.  Mr.  Phil- 
ips asked  me  about  Jim  Cum- 
mings. Have  heard  Wood  Hite 
called  Father  Grimes  because  of 
his  stoop  shoulders  and  old 
ways.  He  had  whiskers  all  over 
his  face — dark  whiskers,  darker 
than  Jesse's.  Jim  Cummings 
had  a  complexion  perhaps  as  red 
as  mine,  with  little  eyes.  Don't 
know  anything  about  his  educa- 
tion. He  could  carry  on  a  con- 
versation as  well  as  some  other 
men.  Never  heard  him  quote 
any  •Shakespeare.  There  was 
left  in  the  wagon  Dick  Liddil, 
Charley  Ford,  Clarence  Hite, 
Wood  Hite  and  Jesse  James. 
There  were  not  six  men,  and  the 
sixth  man  was  not  Frank  James. 
They  were  armed  with  revolvers. 
They  had  guns  at  the  house,  two 
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Winchesters  and  a  shotgun.  lid- 
dil  had  a  shotgun  and  Jesse  a 
Winchester.  They  got  a  wo- 
man's dress  from  my  motiier. 
Don't  know  what  it  was  for. 

Mrs,  Zerelda  Samuels.  Have 
lived  for  forty  years  in  Clay 
county.  Am  the  mother  of  Jesse 
and  Frank  James.  Frank  was 
forty  years  old  last  January. 
Have  lived  three  miles  from 
Kearney.  Have  other  children — 
Mrs.  Palmer,  Mrs.  Nicholson, 
Mrs.  Hall  and  John  T.  Samuels. 
Jesse  was  killed  two  years  ago 
next  April.  Jesse  was  at  my  house 
during  1881.  He  came  there 
either  in  May  or  June.  Before 
that  he  had  not  heen  home  for 
some  time.  The  first  time  he 
came  Jim  Cummings  and  Dick 
Liddil  were  with  him — ^no,  only 
Dick  Liddil.  Asked  Jesse  where 
Buck,  or  Frank,  was,  and  he 
Said  he  had  left  him  in  Kentucky 
in  had  health.  Said,  Son,  you 
know  he  is  dead,  and  I  turned  to 
Liddil  and  he  said  they  had  left 
him  in  Kentucky.  They  left  my 
house  after  the  Winston  robhery. 
During  that  summer  the  parties 
that  met  at  my  house  Were  Char- 
ley Ford,  Dick  Liddil,  Clarence 
and  Wood  Hite  and  Jesse  James. 
My  son  Frank  was  not  there  that 
summer.  Have  not  seen  Frank 
for  seven  years  till  I  saw  him  at 
Independence.  The  last  time  be- 
fore that  I  saw  him  was  when 
Mr.  Broome  wa«  sheriff  of  Clay 
county,  and  they  came  to  my 
house  and  shot  at  him.  Saw'  Jim 
Cummings  that  summer.  His  re- 
lations live  three  or  four  miles 
from  my  house.  One  of  his 
sisters  married  Bill  Ford,  uncle 
of  the  Ford  boys.  Liddil  and  the 
Hites  were  often  at  my  house 
that  summer    previous    to    the 


Winston  robbery.  Did  not  know 
that  summer  where  Frank  James 
was.  Thought  he  was  dead.  At» 
fifty-five  years  old.  Was  fifty 
years  old  when  I  lost  my  hand. 

Cross-examined .  Remember 
the  wagon  leaving.  There  were 
in  it  Jesse  James,  Charley  Ford, 
Wood  Hite  and  Dick  Liddil.  Jim 
Cummings  was  there  in  June. 
The  party  that  left  in  the  wagon 
took  food  and  clothing,  and  a 
dress,  apron  and  bonnet  that  I 
f  umiished,  so  they  could  pass  ofi^ 
one  of  the  gentlemen  for  a  lady, 
so  you  couldn't  catch  them. 

AUen  H.  Palmer.  Live  in 
Wichita  county,  Texas.  Am  a 
cattle  man.  Married  Frank 
James'  sister  about  thirteen 
years  ago.  Left  home  in  May, 
1881;  returned  about  August  1, 
and  found  Frank  James  home 
with  my  family.  Don't  know 
what  time  he  came  there.  Could 
not  state  how  he  was  dressed  at 
the  time.  Stayed  at  home  but  a 
few  days,  and  left  him  there. 
When  I  got  back  he  had  gone. 
Next  saw  him  yesterday. 

Cross-examined.  Frank  James 
had  a  horse  when  I  got  to^  my 
place— a  dark  bay  horse.  Didn't 
ask  him  when  he  came  or  where 
from.  Don't  know  any  Clarence 
or  Wood  Hite,  or  Dick  Liddil. 
The  last  time  I  saw  Jesse  was  the 
year  of  the  railroad  strike 
(1877). 

Mrs.  AUen  E.  "Palmer.  Am 
the  wife  of  last  witness.  De- 
fendant 18  my  brother;  in  the 
year  1881  saw  the  defendant  at 
my  house;  he  came  there  in  June, 
in  the  first  part  of  the  month ;  he 
spoke  of  coming  from  Tennessee, 
and  of  having  lived  there.  He 
stayed  there  till  the  first  of  July. 
He  was  gone  and    came    bade 
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again  by  the  first  of  August;  and 
was  gone  off  and  on  till  Septem- 
ber. My  husband  came  back  the 
first  of  August.  My  brother  was 
there  at  that  time.  Remember 
talking  about  him  being  anxious 
to  have  his  friends  negotiate  his 
surrender  to  the  Governor  of 
Missouri.  When  he  left  Texas 
he  started  for  California.  Didn't 
then  know  where  his  wife  was. 
Since  then  never  heard  of  him 
until  the  surrender.  While  he 
was  in  Texas  his  health  was  not 
very  good.  Heard  Frank  speak 
of  Jesse;  that  they  got  scared 
and  left  where  they  were  living. 
Frank  said  he  would  like  to  have 
his  friends  negotiate  his  sur- 
render, as  he  would  like  to  be 
pardoned..  Don't  know  anything 
about  Jesse  wanting  to  sur- 
render. Never  saw  Dic)c  liddil 
till  this  week.  Know  nothing 
of  Clarence  or  Wood  Hite. 
Frank  came  to  my  house  on 
horseback  on  a  bay  horse.  He 
didn't  tell  me  where  he  got  the 
horse.  If  any  one  came  he  would 
go  upstairs  or  out  of  the  room. 
We  lived  in  a  remote  part  of  the 
county  where  there  are  few  vis- 
itors. He  told  me  that  he  left 
Tennessee  because  Bill  Ryan  had 
been  captured ;  that  he  got  fright- 
ened; that  his  health  was  bad, 
and  he  came  to  my  place  to  see  if 
it  would  improve  his  health,  and 
he  wanted  to  try  and  negotiate 
with  the  governor  for  surrender. 

Bud  Harbison,  Reside  in 
Richmond.  In  coming  from 
Richmond  to  the  Harbison  place, 
where  Mrs.  Bolton  lived,  the 
road  passes  right  in  front  of  my 
house.  Was  home  and  farming 
in  1881.  Have  frequently  seen 
men  passing  my  house  on  the 
road.  Remember  meeting  a  party 


of  two  or  four  at  the  creek  on 
the  road.  Never  saw  defendant 
until  I  saw  him  in  the  court 
house  yard.  Could  not  say  that 
I  recognized  him  as  one  of  the 
many  parties  passing  my  house 
in  the  summer  of  1881.  Saw 
Dick  Liddil  or  Mr.  Anderson  at 
Mrs.  Bolton's  in  February,  1882. 
Crsos-examined.  I  couldn't 
identify  any  one  of  the  four  men 
whom  I  met  at  the  creek  on  the 
road.  Don't  pretend  to  identify 
Dick  Liddil  as  one  of  them.  Did 
not  recognize  Wood  Hite  as  one 
of  them.  Saw  him  after  the  ex- 
humation of  his  body.  He  might 
have  been  stoop-shouldered.  Had 
short  whiskers  and  a  little  mus- 
tache, and  would  weigh  140  or 
150  pounds.  Don't  know  whether 
defendant  is  one  of  the  men  I 
saw  at  the  creek  or  not.  Was  on 
the  Wood  Hite  jury  of  inquest. 
If  Mrs.  Bolton  said  anything 
about  Frank  James  I  don't  re- 
member. 

Frank  James    (Sworn.) 

Judge  Philips.  Mr.  James,  you 
are  the  defendant  in  this  easef 
Yes.  Begin  your  statement  of 
the  history  of  this  case,  where 
the  prosecution  began,  with  the 
time  of  your  departure  from 
Missouri  for  Tennessee  some 
years  ago.  Just  state  when  that 
wast  That  was  in  the  winter 
of  1876,  if  I  remember  it  cor- 
rectly. State  where  you  went 
and  where  you  stayed.  Well 
sir,  it  is  quite  a  route  to  follow 
it  all  round.  I  ranged  across 
southeast  Missouri  directly  into 
Tennessee,  crossing  the  Missis- 
sippi liver,  think,  perhaps  about 
between  the  first  and  fifth  of 
January,  if  I  am  not  mistaken. 
State  what  time  you  arrived  at 
NaAville.  Didn't  arrive  at  Nash- 
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viile  until  July,  1876.  Went  di- 
rectly then  from  Nashville  out 
into  what  is  known  as  the  White 
creek  neighborhood.  Kented  a 
farm,  which,  however,  I  could 
not  get  possession  of  until  Jan- 
uary 1,  1878.  Remained  at  Mrs. 
Ledbetter's  during  that  fall.  Put 
in  a  crop  of  wheat  and  moved 
there  and  lived  in  the  place 
known  as  the  Jesse  Walton  place 
one  year,  that  was  up  to  1878. 
Next  year  I  rented  a  place  from 
Felix  Smith,  on  White  creek. 
Eemained  there  a  year,  and 
made  a  crop  in  the  meantime— 
a  general  crop,  as  farmers  raise 
— com,  oats  and  wheat.  The  next 
year  lived  on  what  is  known  as 
the  Jeff  Hyde  place,  on  Hyde's 
ferry,  about  three  and  a  half 
miles  from  Nashville.  Remained 
there  a  year.  During  that  year 
didn't  farm  any.  Was  working 
for  the  Indiana  Lumber  com- 
pany. That  I  think  was  in  1879. 
Was  working  in  the  woods,  log- 
ging, as  they  term  it,  and  J 
worked  off  and  on  all  that  sum- 
mer at  that  business,  driving  a 
four  mule  team,  and  after  that 
think  it  was  in  1880,  moved  into 
Nashville.  During  that  time,  as 
it  was  very  hard  work  logging, 
I  got  several  strains  and  my 
health  became  impaired,  and  I 
found  I  would  have  to  go  at  some 
other  business.  Thinking  I 
could  not  stand  working  ten 
hours  a  day  for  three  years  as 
I  had,  I  concluded  to  move  into 
Nashville  and  go  into  some  other 
business.  During  that  time  this 
gentleman  who  has  been  spoken 
of  before,  Mr.  Ryan,  was  cap- 
tured. Well,  of  course,  I  was 
apprehensive,  and  not  knowing 
what  sort  of  a  man  he  was  and 
only  having  a  short  acquaintance 


with  him,  I  concluded  that  per- 
haps for  the  sake  of  his  lib- 
erty  he  would  be  willing  to  sac- 
rifice my  life.  So  I  concluded 
to  leave,  and  did  so. 

My  first  meeting  with  my 
brother  Jesse  was  entirely  ac- 
cidental; was  farming,  as  I 
stated,  on  the  Walton  place,  and 
had  gone  into  the  store  of  B.  S. 
Rhea  &  Son,  and  while  I  was 
sampling  oats  and  talking  to  one 
of  the  clerks,  Jesse  James 
walked  out  of  the  office,  came  up 
to  me  and  says:  Why,  how  do 
you  dof  I  spoke  to  him;  didn't 
call  any  name  of  course.  He  was 
going  by;  he  asked  me  where  I 
was  living,  and  I  told  him;  be 
went  out  home  with  me,  and  told 
me  he  was  living  in  Humphreys 
county,  one  hundred  miles  west 
of  Nashville.  He  had  been  buy- 
ing grain  for  this  firm  of  B.  S. 
Rhea  &  Son.  That  was  in  the 
spring  of  1878. 

The  first  time  I  met  William 
Ryan,  was  in  the  fall  or  winter 
of  1879.  Met  him  at  my  house. 
He  had  returned  there  with  Jesse 
but  his  wife  and  children  were 
boarding  in  Nashville  at  that 
time.  The  first  time  I  met  Dick 
Liddil  in  Tennessee  was,  in  1879. 
He  and  Jesse  James  came  in  to- 
gether. Liddil  was  there  off  and 
on  until  that  fall.  He  was  mak- 
ing trips  to  and  fro,  but  w^ere 
I  have  no  idea.  Never  saw  Ryan, 
Jesse  James  and  Liddil  together 
any  great  deal  in  Nashville. 
When  they  were  out  of  my  sight 
my  impression  is  they  were  to- 
gether, but  of  course  when  they 
were  out  of  my  sight  I  could  not 
state  what  became  of  them. 
When  I  left  Nashville,  in  conse- 
quence of  Ryan's  arrest,  my  first 
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purpose  waa  to  protect  my  life 
80  as  to  be  able  to  support  my 
family,  and  secondly  to  get  shut 
of  those  parties  who  were  around 
me.  Had  no  control  of  things, 
and  that  was  the  reason  I  left 
there  and  went  to  Logan  county, 
Kentucky,  to  (George  B.  Hite's 
who  had  married  a  sister  of  my 
father's.  As  to  the  officers  com- 
ing there,  it  was  on  a  Sunday 
that  it  was  reported  they  were 
at  Adairsville,  one  and  a  half 
or  two  miles  from  the  Hite's 
place,  detectives  looking  for  us, 
and  they  had  followed  us  from 
Nashville. 

W&t   Sunday   morning   three 
men  were  noticed  coming  toward 
the   house.     Our   lane   ran   for 
quite    a   distance   south    of  the 
house  past  the  farm,  and  there  . 
was  a  Httle  lane  came  up  directly 
to  the  house.  Some  one  saw  them 
coming  from   a     distance     and 
said:   Yonder  come  three  men. 
My  brother,  being  a  somewhat 
excitable  man,  said:     No  doubt 
those  are  the  men  that  were  in 
Adairsville.     I  said,  I  reckoned 
not;  that  I  could  not  see  what 
anybody  could  be  following  us 
for.     Oh,  yes,  Dick    says,    you 
know   Jesse  and  I  borrowed  a 
couple  of  horses,  and  I  expect 
these  men  are  from  back  down 
in  Nashville.     I  said,     I    guess 
they  won't  come  here.    We  went 
down  stairs,  and  I  said,  Don't 
shoot   anybody;     for     heaven's 
sake,  don't  kill  anybody !    I  went 
into  the  parlor  and  looked  out  of 
the  window  to  see  if  they  came 
up  the  lane  directly  in  &ont  of 
the  house.    They  didn't  come,  <but 
went   off.     Thought  perhaps  it 
was  some  one  going  to  church — 
neighbors,   perhaps — so   I   went 
back  up-stairs.      However,     the 


men  went  on  by,  and  Wood  Hite 
followed  them  on  a  mule,  and 
reported  that  they  had  gone  in 
a  round  about  way  to  Adairs- 
ville, and  they  were  the  same 
men  we  suspected  of  being  de- 
tectives. Remained  at  Mrs. 
Hite's  ten  days  or  two  weeks^ 

The  Hite  family  was  composed 
of  George  B.  Hite,  Mrs.  Sarah 
Hite,  her  daughter    Maud,    old 
Mr.  Norris  and  his  wife.    Wood 
Hite's  name  was  Woodson  Hite. 
He  was  between  thiiiy-three  and 
thirty-five  years  of    age.      His 
hair  waa  light  and  his  whiskers 
darker,  rather  dark  sandy.     He 
was  a  little  stoop-shouldered,  had 
a  large,  prominent  nose  and  high 
forehead,  and  would  weigh  one 
hundred  and  fifty  pounds.  There 
was  a  striking     family    resem- 
blanoe  between  ns.    My  attention 
was  first  called  to  it  the     first 
time    Dick    liddil    and    Jesse 
James  came  to  our  house.    The 
next  morning     after    breakfast 
Jesse  looked  at  me    and    says, 
Why,  Dick,  he  says,  he  looks  like 
old  Father  (Crimes.    I  said:  Who 
is  old  Father  Grimes t    He  says: 
He  is  your  cousin,  Wood  Hite, 
and  Dick  laugbed  and  said;  Yes; 
he  is.  Clarence  Hite  was  slender. 
You  would  call  him  a  stripling, 
very  loose  in     his     movements, 
light   eomplexioned,   and,  I  be- 
lieve, light-haired,  with  no  whisk- 
ers at  all.    When  I  saw  him  in 
Kentucky  he  looked  just  like  a 
green  boy.    From  the  Hite's  we 
went  to  Nelson     county,    Ken- 
tucky.   We  first  arrived  at  Rich- 
ard Hoskin's,  an  old  gentleman 
who  lived  in  the  %nobs,'  for  it  is 
a  very  broken  country.    There  I 
separated  from  Jesse  James  and 
Dick  Liddil,  and  can     not     tell 
where  they  went    Know  a  man 
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in  Ndson  eounty  named  Robert 
HalL 

Was  not  at  his  plaoe  in  eom- 
pany  with  Dick  liddil  and  Jesse 
James.  There  was  no  agreement 
entered  into  between  Jesse 
James,  Dick  Liddil  and  mysdf, 
or  myself  with  any  other  parties, 
to  go  to  Missonri  for  the  pur- 
pose of  robbing  the  express  at 
the  Ejinsas  City  ferry;  but,  I 
tried  to  persuade  them  not  to 
come  to  MissourL  Jesse  and 
Dick  had  been  talking  of  com- 
ing to  Missouri  ever  sinoe  we 
left  Nashville.  Liddil  had  left 
his  wife  here  and  seemed  very 
anxious  to  get  back.  Am  not 
certain  who  was  his  reputed 
wife,  but  believe  it  was  Miss 
Mattie  Collins.  Told  Jesse  and 
Dick  not  to  come  to  Missouri,  be- 
cause it  would  endanger  the  life 
of  our  mother.  I  said:  You 
know  already  what  has  been 
done  there.  Yon  know  there  is 
no  protection  for  my  mother  end 
faznily  in  the  state  of  Missouri, 
let  alone  for  you,  and  I  would 
never  go  there.  My  advice  to 
Dick  Liddil  was  to  go  to  work 
somewhere  and  then  he  would 
have  much  more  money  at  the 
end  of  the  year  than  if  he  put 
in  his  time  galloping  around  the 
country.  But  Jesse  said  they 
would  go  anyway.  So  I  sepa- 
rated from  them  in  Nelson 
county,  Kentucky.  Was  not  at 
Hall's  in  connection  with  Lid- 
dil and  Jesse  James.  Remained 
there  perhaps  till  the  tenth  or 
fifteenth  of  May,  though  I  don't 
just  remember  the  date.  Then 
went  to  Louisville.  Robert  Hall 
took  me  in  a  buggy.  From 
there  I  went  to  Texas.  On  the 
trip  from  Nashville  to  Hite's  I 
rode  a  horse  I  got  from  Dick 


Liddil  in  1879.  That  is  the 
horse  he  speafas  of  having  sold 
me.  Gave  that  horse  to  Mr. 
Hall  for  his  services  in  driving 
me  in  a  buggy  to  Louisville. 
From  Louisville  I  went  to  Texas. 
Mrs.  Palmer  is  my  sister.  Gk>t 
to  her  house  about  the  first  of 
June,  1881.  Remained  there  five 
or  six  weeks.  After  leaving  my 
sister's  I  went  into  the  Indian 
Nation.  €k>t  down  in  that  coun- 
try about  the  time  I  heard  of  the 
Winston  robbery,  then  went  to 
Denison. 

Can  not  state  whether  I  read 
of  the  Winston  robbery  in  a  pa- 
per or  whether  somebody  told 
me.  After  that  went  back  to  my 
sister's  in  Clay  county,  and  re- 
mained there  through  Augast 
and  a  part  of  September.  As  I 
returned  on  that  trip  heard  of 
the  Blue  Cut  robbery.  Y^en  I 
left  Tennessee  gave  my  wife  di- 
rections to  go  to  €(en.  Joe 
Shelby's,  and  see  if  there  could 
be  any  arrangsnents  made  with 
the  governor  for  my  surrender. 
If  I  could  have  a  fair  and  im- 
partial trial  accorded  me  I  felt 
perfectly  satisfied  I  could  be 
cleared  beyond  a  doubt.  Didn't 
do  much  in  Texas,  as  I  felt  the 
need  of  rest,  for  the  three  and  a 
half  years  of  hard  work  in  Ten- 
nessee had  told  on  my  health,  Sat 
and  read  or  lounged  about  the 
house.  Returned  to  Kentucky. 
Received  no  answers  in  1881  to 
my  petition  for  leave  to  sur- 
render. On  my  return  my  wife 
met  me  in  Nelson  county,  in 
the  latter  part  of  October,  1881. 
We  went  to  Chattanooga,  then 
to  Jonesboro,  North  Carolina, 
where  I  stopped  at  the  McAdoo 
house.  There  was  a  little  town 
called   Salem,   thirty    or     forty 
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miles  from  Jonesboro,  at  the  foot 
of  iilie  mountains.  That  seomed 
to  be  a  seeluded  place,  and  I 
thought  I  would  go  into  business 
there,  as  I  had  experienee  in 
mill  work,  and  there  were  any 
number  of  mills  there,  but  the 
plaee  seemed  full  of  diptfaeria. 
So  I  went  back  to  Jonesboro, 
and  got  my  family  and  went  to 
Raleigh,  North  Carolina.  There 
wasn't  a  manufacturing  estab- 
lishment in  it  to  amount  to  any- 
thing, saw  that  was  no  place  to 
stop  and  went  to  Norfolk.  Did 
not  like  that  place,  so  my  wife 
says,  suppose  we  take  a  trip  up 
the  James  river.  I  says,  very 
well,  all  right.  We  went  up  the 
James  River,  and,  arriving  at 
Richmond,  stopped  at  the  Ford 
House.  There  I  found  the  town 
all  yellow-flagged  for  the  small- 
pox,  which  scared  me,  as  I 
didn't  want  to  lose  my  wife  and 
child.  So  we  went  to  Lynch- 
burg, which  was  a  healthy  place, 
and  rented  a  house  there.  Was 
quite  feeble  all  winter  and  very 
sick.  Stayed  there  until  about 
the  tenth  of  May.  While  at 
Lynchburg,  noticed  the  assassin- 
ation of  Jesse  James.  Was  tak- 
ing a  New  York  Daily  Herald  at 
the  time.  Had  been  out  walking 
and  when  I  got  back  to  the 
house  I  saw  my  wife  was  ex- 
cited, and  she  came  rushing  to 
me  with  the  paper  and  says; 
Jesse  James  is  killed.  I  says, 
my  €k>d,  where  and  how  and  who 
killed  himt  That  was  the  third 
of  ApriL  After  that  I  paid 
close  attention  to  my  pa]>ers. 
Remember  reading  in  the  New 
York  Herald  how  Govemotr 
Crittenden,  when  asked  what 
hope  there  was  for  Frank  James, 
he  replied,  wherein  as  none  of 


his  friends  have  never  asked 
anything,  I  will  not  state  any- 
thing about  it  That  gave  me 
hope.  I  said  to  my  wife,  pos- 
sibly if  you  return  to  Missouri 
and  show  a  willingness  on  my 
part  to  let  the  past  be  buried, 
and  that  I  am  willing  to  sur- 
render myself  up,  and  be  tried 
and  meet  every  charge  they  can 
bring  against  me,  I  may  have  a 
fair  and  impartial  trial.  She 
went  Left  Lynchburg,  May  10, 
1882,  returning  to  Nelson  county, 
Kentucky,  Remained  tihere  un- 
til I  effected  my  surrender,  and 
came  to  Missouri,  October  5, 
1882.  Was  not  in  Missouri  from 
1876  to  the  time  I  passed 
through  going  from  Texas  to 
Kentucky. 

Remember  an  interview  with 
Frank  O'Neill.  Did  not  tell  Mr. 
O'Neill  that  I  had  left  the  Smith 
place  to  become  a  wanderer 
again.  Can't  state  how  long  ago 
I  became  acquainted  with  Dick 
Liddil.  Had  seen  him  before 
seeing  him  at  Nashville.  Had 
seen  him  at  Hudspeth.  Dick 
LiddO  never  came  to  Nashville 
with  Jim  Cummings.  Did  not 
regard  the  interval  when  I  said 
to  Mr.  CNeiU  that  Jim  Cum- 
mings and  Dick  Liddil  came  to 
Tennessee  in  the  fall  of  1880. 
Under  my  oath,  I  say  Dick  Lid- 
dil came  there  in  July,  1879,  and 
Cummings  came  in  the  fall.  Can  * 
not  remember  when  he  left,  ex- 
actly. 

Went  to  Kentucky  because  I 
wanted  to  go  there  to  see  friends 
and  to  help  in  getting  rid  of 
these  people.  After  getting  in- 
to Kentucky  I  kept  with  them 
and  went  to  Nelson  county  for 
the  purpose  then  of  keeping 
Jesse  from  going  back  to  Mis- 
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fioori,  folly  realizing  the  result 
would  be  what  it  has  been,  and  to 
prevent  another  hand  grenade 
raid  on  my  mother's  family  and 
the  children  of  the  whole  family. 
Said  to  Mr.  O^eUl  that  I 
was  in  Missouri  in  October,  1881. 
My  answer  meant  that  I  was  in 
Missouri  passing  through.  Did 
not  leave  Ray  county  in  October 


of  1881  with  Clarence  Hite  and 
separate  from  him  at  Inde- 
pendence. 

When  at  Hite's  I  had  pistols. 
Had  no  gun.  I  owned  one.  My 
wife  had  it  Told  Mr.  O'Neill 
that  when  I  went  armed,  I  car- 
ried two  pistols  and  a  Win- 
chester, and  I  did  so.  When  in 
Nelson  county  I  had  two  pistols. 


September,  1. 


IN  REBUTTAL. 


P.  Brosiua,  who  "was  on  the 
robbed  train  and  who  had  de- 
clared the  defendant  to  be  not 
one  of  the  men,  was  recalled,  the 
purpose  being  to  question  him  as 
to  whether  he  had  not  at  stated 
times  and  places  told  divers  per- 
sons that  the  whole  affair  on  the 
train  occured  so  quickly  that  he 
oould  not  describe  any  of  the 
men  and  didn't  even  know  what 
they  looked  like.  His  answer  to 
all  these  questions  were  in  sub- 
stance that  he  had  always  de- 
clared he  couldn't  give  a  descrip- 
tion of  the  men  as  he  could  not 
now,  and  that  being  chaffed  and 
joked  with  on  all  hands  after  the 
robbery  he  might  have  stated 
that  the  robbers  were  fifteen  feet 
high  and  that  they  had  revolvers 
four  feet  long. 

Boyd  Dudley.  Am  an  attor- 
ney. Brosius  told  me  just  after 
the  robbery  that  he  saw  but  one 
man  who  was  fifteen  feet  high, 
and  that  he  thought  that  there 
were  others. 

Cross-examined.  My  office  is 
with  Circuit  Attorney  Hamilton, 
who  is  prosecuting  the  case. 

Wm.  M.  Bostaph.  On  the 
morning  after  the  robbery 
Brosius  told  me  that  he  could  not 
describe  either  of  the  robbers  as 


to  their  complexion  or  dress,  but 
believed  they  had  slouched  hats 
pulled  down  over  their  faces. 

A.  M.  Irving.  Mr.  Brosius 
told  me  the  story  about  a  robber 
fifteen  feet  high. 

Eli  Dennis.  Brosius  told  me 
the  robbery  was  so  quick  and 
there  was  so  much  conf  mdon  that 
he  could  not  describe  the  rob- 
bers or  tell  anything  about  them. 

W.  D.  Gillihan.  After  Frank 
James  was  brought  to  Gallatin, 
Brosius  told  me  that  he  could 
not  say  whether  the  prisoner 
was  one  of  the  robbers  or  not. 

George  Tuggle,  R.  L.  Tamlin 
and  T.  B.  Yates.  All  testified  to 
Brosius'  story  about  robbers  fif- 
teen feet  high  and  revolvers  four 
feet  long. 

Mrs.  Sarah  E.  Hite  (re- 
called). Knew  Wood  Hite  since 
1878,  and  was  in  the  same  house 
with  him  about  four  years.  He 
was  very  untidy  in  his  toilet,  and 
not  at  all  literary  in  his  tastes. 
Frank  was  always  neat,  and  he 
and  Wood  did  not  resemble  each 
other. 

Cross-examined.  Wood  Hite's 
forehead  was  not  high,  nor  were 
his  ears  large.  In  the  spring 
1881,  Jim  Cummings  and  Frank 
James  were    not    on     friendly 


FRANK  JAMES. 


717 


terms.  Jesse  came  to  the  bouse 
one  morning  to  Mil  Jim  Cnm- 
mings.  Hie  seemed  muoh  ex- 
cited, and  said  he  was  going  to 
kill  Jim  Cummings.  Jim  was  at 
the  Hite  place  alone  in  Febrn- 
ary,  1881,  and  was  not  there 
since.  Don't  know  whether  iiiey 
became  friendly  or  not  after 
that. 

Silas  Norris.  Knew  Wood 
Hite  four  or  five  years,  and  that 
he  did  not  to  any  general  ex- 
tent resemble  Frank  James,  be- 
ing somewhat  smaller.  He  would 
take  Frank  to  be  six  feet  high. 
Never  noticed  any  striking  re- 
semblance between  the  two  men, 
though  never  saw  Frank  James 
but  once  before  coming  here. 

Major  J.  H.  McGee,  Was  in 
the  smoking-car  on  the  train  that 
was  robbed  at  Winston.  Sat 
close  by  the  conductor  when  he 
was  shot.  There  were  tftiree 
strange  men  ui  the  car  when  the 
conductor  was  killed. 


Two  of  three  men  were  en- 
gaged in  shooting,  and  one  was 
engaged  in  cutting  the  bell-rope. 
Saw  two  of  them  come  in  at  the 
front  door  of  the  car,  but  did 
net  see  where  the  third  came 
from. 

Cross-examined.  Heard  pis- 
tols and  heard  the  exclamation, 
"down !  down !  down !"  Saw  one 
man  standing  near  me  at  the 
middle  of  the  ear  with  pistols, 
and  one  near  the  conductor,  both 
shooting.  The  conductor  pulled 
the  bell-rope,  and  then  one  of 
the  men  cut  it  Saw  all  three  of 
the  men  and  sized  them  up,  but 
I  couldn't  tell  whether  defendant 
was  one  of  them  or  not  Saw  no 
pistol  in  the  hand  of  the  man 
who  cut  the  rope,  nor  did  I  see 
him  doing  anything  else  after 
shooting  Westfall.  The  man  who 
shot  him  walked  with  the  other 
tw»  to  the  front  end,  and  going 
out  on  the  platform  shut  the 
door  and  I  saw  no  more  of  them* 


September.  3. 


INSTRUCTIONS  T©  THE  JURY. 

JuDOB  GkwDMAN.  The  court  instructs  the  jury  on  behalf 
of  the  state  as  follows : 

First — If  the  jury  believe  from  the  evidence  that  defendant  Frank 
James,  in  the  month  of  July,  1881,  at  the  county  of  Daviess,  in  the 
state  of  Missouri,  willfully,  deliberately,  premeditatedly,  and  of  his 
malice  aforethought  shot  and  killed  one  Frank  McMilUn;  or  if 
the  jury  find  that  any  otiher  person  tiien  and  there  willfully,  de- 
liberately, premeditatedly,  and  of  his  malice  aforethought,  shot  and 
killed  said  Frank  McMillan,  and  that  defendant  Frank  James  was 
present,  and  then  and  there  willfully,  premeditatedly  and  deliber- 
ately and  of  his  malice  aforethought  aided,  abetted  or  counseled 
such  other  person  in  so  shooting  and  killing  the  said  Frank  McMil- 
lan, then  the  jury  ought  to  find  the  defendant  guilty  of  murder  in 
the  first  degfree. 

Second — The  term  willfully,  as  used  in  these  instructions^  means 
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intentionally,  that  is,  not  accidentally.  Deliberately  means  done  in 
a  cool  state  of  liie  blood,  not  in  a  sudden  passion,  engendered  by  a 
lawful  or  some  just  cause  of  provocation,  and  .the  court  instructs 
you  that  in  this  case  there  is  no  evidence  tending  to  show  passion 
or  provocation.  Premeditately  means  thought  of  beforehand  any. 
length  of  time  however  short.  Malice  does  not  mean  spite  or  ill 
will  as  understood  in  ordinary  language,  but  it  is  used  here  to  denote 
a  condition  of  mind  evidenced  by  the  intentional  doing  of  a  wrongful 
act  liable  to  endanger  human  life;  it  signifies  such  a  state  of  mind  or 
disposition  as  shows  a  heart  regardless  of  social  duty  and  fatally 
bent  on  mischief.  Malice  aforethought  means  malice  with  pre- 
meditation as  before  defined. 

Third — ^If  the  jury  believe  from  the  evidence  that  the  defendant, 
Frank  James,  with  Jesse  James,  Wood  Hite  and  Clarence  Hite,  or 
with  any  of  them,  and  others  at  the  county  of  Daviess,  in  the  state 
of  Missouri,  in  the  month  of  July,  1881,  made  an  assault  upon  one 
Charles  Murray,  and  any  money  of  any  value  then  in  the  custody 
or  under  the  care  of  said  Murray  by  force  and  violence  to  the  per- 
son of  said  Charles  Murray,  or  by  putting  said  Charles  Murray  in 
fear  of  some  immediate  injury  to  his  person,  did  rob,  steal,  take 
and  carry  away;  and  if  the  jury  also  believe  from  the  evidence 
that  tiie  defendant,  Frank  James,  in  the  perpetration  of  sueh  rob- 
bery with  malice  aforethought  as  before  defined,  willfully  shot  and 
killed  Frank  McMillan,  then  the  jury  ought  to  find  the  defendant 
guilty  of  murder  in  the  first  degree. 

Fourth — ^If  you  find  from  the  evidence  that  the  defendant,  Frank 
James,  at  the  county  of  Daviess,  in  the  state  of  Missouri,  in  the 
month  of  July,  1881,  shot  and  killed  Frank  McMillan,  and  that  such 
act  was  done  neither  with  the  specific  intent  en  the  part  of  the 
defendant  to  kill  any  particular  person,  nor  in  the  perpetration  of 
a  robbery,  yet  if  you  further  find  that  defendant  was  then  and  there 
recklessly,  intentionally  and  with  malice,  firing  with  a  deadly 
weapon,  to^  wit,  a  pistol,  into  or  through  certain  cars  of  a  railway 
train  containing  a  number  of  passengers  and  those  in  charge  thereof, 
and  while  thus  firing,  said  McMillan  being  on  said  train,  was  shot 
and  killed  by  defendant,  then  you  will  find  defendant  guilty  of 
murder  in  the  second  degree;  or  should  you  find  from  the  evidence 
that  at  said  time  and  place  said  McMillan  was  shot  and  killed  by 
any  person  or  persons  whomsoever,  and  tftiat  such  act  was  done 
neither  with  the  specific  intent  on  the  part  of  such  person  or  per- 
sons to  kiU  any  particular  person,  nor  in  the  perpetration  of  a  rob- 
bery. Yet,  if  you  further  find  that  such  person  or  persons  were 
then  and  there  recklessly,  intentionally  and  with  malice,  firing  with 
a  deadly  'weapon  or  weapons,  to  wit,  a  pistol  or  pistols,  into  or 
through  certain  cars  containing  a  number  of  passengers  and  those 
in  charge  thereof,  and  that  while  thus  firing  said  Frank  McMillan, 
being  on  said  train,  was  shot  and  killed  by  such  other  or  others,  and 
tuat  defendant  was  presemt,  then  and  there  recklessly,  intentionally 
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and  with  malice,  aiding,  abetting,  assisting  and  counseling  such 
other  or  others  to  fire  into  or  through  said  cars,  then  you  will  find 
defendant  guilty  of  murder  in  the  second  degree. 

Fifth — The  jury  are  instructed  that  by  the  statutes  of  this  state 
the  defendant  is  a  competent  witness  in  his  own  behalf,  but  the  fact 
that  he  is  a  witness  testifying  in  his  own  behalf,  may  be  considered 
by  the  jury  in  determining  the  credibility  of  his  testimony. 

Sixth— The  jury  are  further  instructed  that  to  the  jury  exclusively 
belongs  the  duty  of  weighing  the  evidence  and  determining  the 
credibility  of  the  witnesses ;  with  that  the  court  has  absolutely  noth- 
ing to  do.  The  degree  of  credit  due  to  a  witness  should  be  de- 
termined by  his  character  and  conduct;  by  his  manner  upon  the 
stand;  his  relations  to  the  controversy  and  to  the  parties,  his  hopes 
and  his  fears;  his  bias  or  impartiality;  the  reasonableness  or  other- 
wise of  the  statements  he  makes,  the  strength  or  weakness  of  his 
recollections  viewed  in  the  light  of  all  the  other  testimony,  facts 
and  circumstances  in  the  case. 

Seventh — ^In  considering  ^what  the  defendant  has  said  after  the 
fatal  shooting,  and  previous  to  the  time  of  his  testifying  in  this  case, 
and  with  reference  to  any  material  matter  in  issue,  the  jury  must 
consider  it  all  together.  The  defendant  is  entitled  to  the  benefit  of 
what  he  said  for  himself,  if  true,  as  the  state  is  to  anything  he  said 
against  himself  in  any  conversation  proved  by  the  state.  What  he 
said  against  himself  in  any  conversation,  the  law  presumes  to  be 
true  because  against  himself,  but  what  he  said  for  himself  the  jury 
are  not  bound  to  believe  because  said  in  a  conversation  proved  by 
the  state;  they  may  believe  or  disbelieve  it  as  it  is  sfhown  to  be  true 
or  false  by  all  the  evidence  in  the  case. 

Eighth — The  jury  are  instructed  that  the  testimony  of  an  ac- 
complice in  the  crime  for  wlhich  the  defendant  is  charged  is  ad- 
missible in  evidence,  and  the  degree  of  credit  to  be  given  to  ihe 
testimony  of  such  accomplice  is  a  matter  exclusively  for  the  jury 
to  determine.  The  jury  may  convict  on  the  testimony  of  an  accom- 
plice without  any  corroboration  of  his  statements,  but  the  testimony 
of  such  accomplice  as  to  matters  material  to  the  issue,  if  not  cor- 
roborated by  facts  and  circumstances  in  proof  should  be  received  by 
13ie  jury  with  great  caution. 

Ninth — ^If  the  jury  entertain  a  reasonable  doubt  as  to  the  de- 
fendant's guilt,  they  should  find  him  not  guilty,  but  'to  authorize  an 
acquittal  on  the  ground  of  doubt  alone,  such  doubt  must  be  real  and 
substantial,  and  not  that  there  is  a  mere  possibility  that  the  de- 
fendant may  be  innocent. 

Tentti — ^If  the  jury  find  the  defendant  guilty  of  murder  in  ttie 
first  degree,  they  will  simply  so  state  in  their  verdict,  and  leave  the 
punishment  to  be  fixed  by  the  court. 

If  they  find  the  defendant  guilty  of  murder  in  the  second  degree, 
they  will  so  state  in  their  verdict,  and  will  also  assess  punishment 
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at  imprisonment  in  the  penitentiary,  for  eneh  term  not  less  than 
ten  years,  as  the  jury  may  believe  proper  under  the  evidence. 

For  the  defense  the  jury  is  instructed : 

First— The  defendant  is  on  trial  for  the  killing  of  one  James 
McMillan,  and  for  no  other  offense.  To  authorize  the  jury  to  find 
him  guilty  under  the  first  count  of  the  indictment,  the  jury  must 
find  from  the  evidence  that  defendant,  Frank  James,  shot  and  killed 
the  said  McMillan;  and  if  the  jury  entertain  a  reasonable  doubt  of 
the  defendant's  doing  the  specific  act  of  said  killing,  they  must  ac- 
quit him  under  the  first  count  ef  the  indictment. 

Second — The  court  instructs  the  jury  that  under  the  second  count 
of  the  indictment  the  defendant  is  charged  with  making  an  assault 
in  connection  with  others  upon  one  Charles  Murray,  and  robbing 
him  of  certain  money,  the  property  of  said  Murray,  and  that  in  per- 
petration thereof  they  shot  and  kUled  one  Frank  McMillan.  Before 
the  jury  can  find  the  defendant  guilty  under  this  count  they  must 
find  and  be  satisfied  beyond  a  reasonable  doubt  from  the  evidence 
tihat  the  defendant  made  such  felonious  assault  on  said  Murray  and 
stole  from  him  money  as  charged  in  the  indictment,  and  also  that 
in  the  perpetration  of  said  felony  he  shot  and  killed  McMillan,  or 
that  the  defendant  acting  in  connection  with  one  or  more  of  the 
parties  named  in  the  indictment  was  present  aiding,  counseling  and 
abetting  them  in  committing  said  assault  and  robbery;  and  that 
some  one  or  more  of  said  other  persons  so  named  in  the  indictment 
did  shoot  and  kill  said  McMillan,  and  that  said  killing  was  so  done 
in  the  prosecution  of  said  felony. 

Third — ^It  is  not  sufficient  to  authorize  you  to  find  the  defendant 
guilty  under  the  second  count  of  the  indictment,  that  you  should 
believe  that  the  defendant  was  present  at  the  time  and  place  of  the 
alleged  homicide  and  felony,  and  that  he  had  gone  there  with  others 
for  the  purpose  of  robbing  the  said  Murray,  or  that  one  Frank 
McMillan  was  then  and  there  killed  by  some  one  of  the  party  en- 
gaged in  the  robbery  of  said  Murray.  But  you  must  be  satisfied 
beyond  a  reasonable  doubt  either  that  the  defendant  himself  shot 
and  killed  said  McMillan  or  that  some  one  of  the  party  with  whom 
he  was  acting,  as  alleged  in  the  indictment,  and  in  the  prosecution 
of  the  purpose  for  which  the  party  was  assembled,  shot  and  killed 
said  McMillan.  If,  therefore,  the  jury  should  believe  from  the 
evidence  that  some  one  of  said  party  so  engaged  in  the  alleged  at- 
tack and  robbery,  aside  from  and  independent  of  the  common  de- 
sign and  not  in  the  prosecution  of  the  purpose  for  which  the  party 
assembled,  or  after  robbery  of  the  said  Murray  was  committed,  shot 
and  killed  said  McMillan  of  his  own  motive,  without  the  concurrence 
of  defendant,  then  the  defendant  can  not  be  convicted  under  the 
second  count  of  the  indictment,  and  the  jury  in  such  case  must  re- 
turn a  verdict  of  not  guilty  as  to  the  second  count. 
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Fourth — The  jury  are  the  sole  jndgses  of  the  weight  of  the  evi- 
dence and  of  Uie  eredihility  of  the  witneBBeB  who  have  testified 
therein;  and  if  the  jnry  believe  tiiat  any  witness  has  willfully  sworn 
falsdy  to  any  material  fact  they  are  at  liberty  to  discard  and  dis- 
regard the  testimony  of  snch  witness.  And  in  determining  the  cred- 
ibility of  any  witness  the  jury  may  take  into  eonsideration  his  or 
her  moral  character  as  disclosed  by  the  evidence  developed  on  the 
trial;  and  if,  on  account  of  his  or  her  moral  turpitude  or  criminal 
acts,  if  any,  the  jnry  regard  him  or  her  as  nntmstworfiiy  of  belief 
and  credit,  th^  are  at  liberty  to  disregard  and  reject  the  idiole 
of  snch  testimony,  although  a  part  of  his  other  testimony  may  be 
corroborated  by  other  evidence  in  the  case. 

Fifth — ^Whilst  the  law  admits  as  a  competent  witness  for  the 
state  one  who  confesses  that  he  was  engaged  in  the  crime  charged 
and  an  accomplice  tiierein,  yet  the  jury  should  receive  his  statements 
with  great  caution  and  circumspection,  unless  corroborated  by  other 
testimony,  and  corroborative  testimony  should  be,  as  to  material 
facts,  tending  to  show  defendant's  presence  at  and  participation  in 
the  homicide. 

Sizlii — The  burden  of  proof  is  on  the  State,  and  defendant  is  pre- 
sumed innocent  until  proven  guilty  beyond  a  reasonable  doubt. 

Seventh— In  order  to  justify  tibie  inference  of  legal  guilt  from  cir- 
cumstantial evidence  alone,  tiie  existence  of  the  ineralpating  facts 
must  be  absolutely  incompatible  with  the  innocence  of  the  accused 
and  incapable  of  explanation  upon  any  other  reasonable  hypothesis 
than  that  of  his  gmlt. 

THE  SPEECHES  TO  THE  JDET. 

Mr.  HanUUan  began  by  expressing  his  imboimded  eonfi- 
deiMse  in  the  character  and  integrity  of  the  jmy  and  his  be- 
lief that  their  verdict  would  be  an  acceptable  ezpreasion  of 
fhe  sense  of  the  commtuiity  in  connection  with  this  crime. 
He  disensaed  briefly  train  robbery  as  a  new  and  ingeniona 
crime  which  owed  its  invention  to  Missonrians.  He  recalled 
fhe  night  when  the  news  flashed  over  the  conntry  that  a  train 
had  been  robbed  and  two  innocent  men  were  killed  within  a 
few  mUes  of  Oallatin,  and  reminded  the  jury  how  every  hon- 
est man  was  filled  with  indignation  at  this  insult  to  the  law 
and  disgrace  to  the  country.  He  stoutly  denied  that  the 
state  had  used  any  extraordinary  or  unfair  means  to  make  a 
case  against  the  defendant  He  said  that  Dick  Liddil's  testi- 
mony, with  that  of  two  corroborating  witnesses,  was  of  itself 
abundantly  sufficient  to  convict,  but  that  independent  of 
that  man's  testimony  the  state  had  made  out  a  case.    He  held 
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that  the  admitted  association  of  these  men  in  Tennessee  and 
Eentacky,  the  shipping  of  the  box  of  gons  to  the  rendezvous 
of  the  gang  in  Missouri,  and  the  absolute  and  unimpeached 
proof  that  the  defendant  was  one  of  the  men  in  the  vicinity 
of  Winston  on  the  day  of  the  robbery  were  facts  of  them- 
selves sufftcient  to  convict  The  fact  that  Liddil  was  a  horse- 
thief  waa  not  the  fault  of  the  defendant.  He  chose  his  own 
companions  and  if  one  of  these  companions  was  a  horse-thief 
and  afterward  proved  an  informer  the  defendant  was  simply 
unfortunate  in  his  choice.  The  men  who  corroborated  Lid- 
dil, he  said,  were  respectable  citizens,  who  could  have  no  mo- 
tive in  sacrificing  the  life  of  an  innocent  man.  As  far  as  any 
part  the  railroad  company  had  taken  in  aiding  the  prosecu- 
tion, he  held  that  a  corporation,  as  well  as  a  citizen,  should 
aid  in  hunting  down  and  bringing  to  punishment  any  mis- 
creant who  perpetrated  a  crime  against  it.  It  was  a  duty  the 
road  owed  to  the  traveling  public  and  to  the  shippers  of 
treasure. 

Mr.  Hamilion  discussed  each  of  the  witnesses  for  the  state 
and  their  evidence,  holding  that  whatever  the  character  of 
some  of  the  witnesses  the  corroborative  evidence  proved  that 
in  this  particular  caae  they  confined  themselves  to  truth.  The 
alibi  had  utterly  failed — ^first,  because  of  the  manner  that 
characterized  the  testimony  supporting  it,  and  next  because 
of  the  fact  that,  even  admitting  the  statements  of  Mrs.  Pal- 
mer and  Mr.  Palmer,  the  Texas  witnesses,  to  be  true,  it  was 
not  inconsistent  with  the  guilt  of  the  defendant,  as  Mrs.  Pal- 
mer's statement  showed  that  Frank  James  was  absent  from 
her  house  for  three  weeka,  covering  the  exact  i>eriod  of  the 
robbery.  As  to  the  assassination  of  Dave  Poole  and  the  out- 
rageous raid  on  Mrs.  Samuel's  house  with  a  hand  grenade, 
those  facts  had  nothing  to  do  with  this  case,  and  a  reference 
to  them  was  a  begging  of  the  question. 

Mr,  Olover  said  that,  according  to  the  custom  of  the  coun- 
try, he  felt  impelled  to  thank  the  jury  for  the  close  attention 
given  the  case,  the  court  for  the  consideration  shown  counsel 
and  the  state's  counsel  for  the  graceful  extension  of  time  pro- 
posed by  them.    He  also  desired  to  thank  Mr.  Wallace  for 
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having  for  one  moment  admitted  that  the  defendant  was  en- 
titled to  a  presumption  of  innocence  until  proven  guilty. 
Briefly  reviewing  the  list  of  forty-seven  witnesses  he  stated 
that  he  would  devote  his  time  mainly  to  those  witnesses  whose 
testimony  was  relied  upon  to  establish  the  identity  of  de- 
fendant as  a  party  to  the  robbery,  as  upon  this  point,  in  his 
opinion,  the  case  turned.  The  theory  of  his  argument  was, 
in  the  first  place,  that  IVank  James,  having  lived  four  years 
of  correct  life  in  Nashville,  there  was  every  incentive  for  him 
to  continue  in  that  course,  and  none  for  him  to  join  the  men 
who  followed  him  to  his  home,  and  through  whose  proximity 
came  the  necessity  for  abandoning  that  home.  In  the  next 
place,  Dick  Liddil,  having  his  life  and  liberty  to  save,  had 
the  very  strongest  incentive  to  do  that  which  would  win  for 
him  the  approbation  of  the  prosecuting  officers,  namely  to  fur- 
nish the  evidence  needed  on  which  to  convict  Frank  James. 
Following  this  theory  he  took  up  the  testimony  to  show  that  the 
men  who  robbed  the  train  were  but  four  in  number,  and  that 
Liddil  had  in  his  story  increased  them  to  five  in  order  to  make 
room  for  dragging  in  the  man  whom  the  state  officers  were 
most  anxious  to  convict.  He  showed  that  Penn,  the  first 
state's  witness,  testified  that  there  were  three  men  in  the 
smoking  car,  while  Mr.  Brosius  testified  that  there  were  but 
two,  and  Mr.  MoOee  testified  that  although  there  were  three, 
one  of  them  had  no  pistols,  and  simply  cut  the  bell  rope.  He 
argued  that  it  was  utterly  improbable  that  if  that  third  man 
was  a  robber  he  should  be  in  the  car  with  no  pistols  in  his 
hand,  and  showed  how  easily  Mr.  McGee  might  have  mistaken 
the  motion  of  jerking  the  bell  by  the  brakeman  or  conductor  for 
the  motion  of  cutting  the  rope  by  one  of  the  robbers.  The 
bell  was  certainly  rung  at  that  juncture.  He  next  showed 
how  the  men  went  out  on  the  front  platform  and  who,  accord- 
ing to  the  evidence  of  Penn,  the  only  witness  who  pretended 
to  say  who  stepped  on  the  platform  to  shoot  back  through  the 
car,  was  the  stout  man  who  had  killed  the  conductor,  so  that  if 
there  was  any  evidence  showing  who  killed  McMillan,  that 
evidence  pointed  directly  to  Jesse  James.  Meantime,  the 
train  had  stopi>ed  and  there  was  ample  time  for  the  man  or 
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men  who  were  in  the  smoker  to  ran  forward  to  the  baggage- 
car.  The  stopping  of  the  train  caused  the  baggageman  to 
open  the  door  and  he  was  pulled  out  onto  the  gronnd.  The 
expressman  stated  that  he  immediately  hid  behind  a  trunk, 
and  while  he  was  there  some  one  ran  through  the  car.  This 
was  unquestionably  one  of  the  men  who  went  forward  to  the 
back  of  the  tender  to  intimidate  the  engineer.  For  up  to  this 
time  the  engineer  had  seen  no  robbers  at  all.  Again,  the  bag- 
gageman, being  pulled  out,  one  of  the  men.  Wood  Hite,  stood 
guard  over  him  till  he  broke  away  and  got  on  the  train,  and 
that  man  was  left  when  the  train  started  again,  and  took  no 
further  part  in  the  robbery.  This  reduced  the  number  of 
robbers.  A  couple  of  miles  further  on  the  train  stopped,  and, 
according  to  the  staters  own  witness,  three  men,  and  only 
three  left  it  Three  and  one  make  four,  and  not  five.  In  all 
the  mountain  of  evidence  submitted  there  was  not  one  wit- 
ness who  ever  saw  more  than  four  of  these  men.  LiddU's 
statement  had  been  framed  to  explain  this  discrepancy  in  all 
the  preliminary  trips  by  a  representation  that  each  time  one 
man  went  by  the  train,  while  the  others  rode  on  horseback. 
Once  it  was  Wood  Hite  who  went  by  train  and  again  Clarence 
Hite;  there  was  nothing  to  show  why  one  should  go  by  train, 
or  where  he  went  from  or  to ;  but  he  had  to  account  for  a  fifth 
man,  somehow,  to  make  his  story  good,  and  hence  the  train 
was  made  to  assist,  until  the  Winston  robbery,  when  there 
was  no  pretense  that  anybody  went  by  train.  As  a  matter  of 
fact,  it  was  very  clear  that  the  first  two  trips  described  by 
LiddU  were  not  for  robbery  at  all.  On  these  trips  the  men, 
of  whom  there  is  account  of  only  four,  although  he  said  there 
were  five,  made  no  effort  at  concealment — slept  and  ate  al- 
ways at  roadside  houses,  etc.  On  the  robbery  trip,  however, 
they  fell  into  no  such  indiscretions,  but  slept  in  the  woods, 
and  ate  sometimes  nothing  for  a  day,  rather  than  expose 
themselves. 

Proceeding  to  the  question  of  identification,  as  a  specimen 
of  the  unreliability  of  the  evidence  of  the  kind  offered,  while 
Liddil  testified  he  was  at  Mrs.  Eindig's  house  for  dinner  on 
the  second  trip,  Mrs.  Eindig  testified  that  she  gave  him  din- 
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ner  on  the  day  before  the  robbery,  or  two  weeks  after  he  Baid 
he  was  there.  Each  of  the  identifying  witnesses  oontradieted 
each  other  in  their  descriptions  of  the  defendanty  and  they 
were  also  contradicted  by  the  evidence  offered  by  the  state. 
Not  one  of  the  identifying  witnesses  had  identified  him  bjr 
the  most  conspicuous  mark  on  his  f  ace,  a  sabre  cut  across  the 
left  side  of  the  brow,  which  nobody  could  &il  to  notice  that 
spoke  to  him  for  a  moment.  The  conclusion  was  that  the 
people  who  thought  they  saw  Frank  James  saw  in  reality 
Wood  Hite,  who  bore  a  most  remarkable  resemblance  to  de- 
fendant in  all  of  his  prominent  features. 

Mr.  CFlover  closed  by  referring  to  the  testimony  of  the 
mother  and  half  brother,  cousin  and  brother-in-law  of  the  de- 
fendant as  to  his  absence,  to  the  previous  statements  of  lid- 
dil  and  the  Boltons  to  the  same  effecti  and  to  the  testimony  of 
the  sister  and  brother-in-law  of  Frank  James  as  to  his  Texas 
trip,  saying  that  had  this  last  testimony  been  manuf  aetnxed, 
it  would  have  been  a  matter  of  no  difficulfy  at  all  to  have 
made  his  Texas  visit  to  their  home  cover  the  entire  period  of 
the  robbery,  as  it  did  not  do  * 

Mr.  Oamer  in  his  speech  treated  the  case  generaUy  and  he 
made  no  attempt  at  an  analysis  of  the  evidence.  He  indulged 
in  a  very  able  diatribe  against  Liddil.  He  contrasted  the 
statement  of  Liddil  to  Governor  Crittenden  acquitting  Frank 
James  of  any  murderous  intent  or  part  in  the  Winston  rob- 
bery with  his  testimony  on  the  present  occasion,  wherein  he 
made  the  defendant  confess  to  a  cold-blooded  murder ;  and  he 
contrasted  Mrs.  Bolton's  sworn  statement  before  a  coroner^ 
jury,  to  the  effect  that  Frank  James  had  not  been  in  this  re- 
gion for  two  years,  with  the  statement  made  on  the  stand 
wherein  she  made  Frank  one  of  the  Winston  gang.  He  dwelt 
at  length  on  Frank  James'  surrender  conditioned  onfy  on  a 

*  During  the  recess  Judge  Harber,  a  prominent  citizen  of  Trentoo, 
infonned  the  eomisel  for  the  prosecution  that  Mr.  Olover's  ttieory  as 
to  the  cutting  of  the  hell  rope  was  correct,  as  a  brakeman  named 
Frank  Coles  had  infonned  him  that  he  (Coles)  broke  the  bell  rope 
himself  in  his  efforts  to  stop  the  train,  as  he  was  fearful  that  if 
the  train  went  on  it  would  run  into  an  ambush. — St  Louis  Bepuh* 
Ucan.    Sept  4, 1883. 
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fair  trial  as  a  thing  that  could  never  have  occurred  if  he  had 
been  a  party  to  the  Winston  affair,  and  if  he  had  been  so  ut- 
terly indiscreet  as  the  state's  case  would  make  it  appear.  He 
called  attention  to  the  fact  that  it  had  been  indisputably 
proven  that  just  prior  to  the  robbery,  at  a  time  when  Frank 
James  .was  in  Texas,  and  full  a  month  after  his  alleged  re- 
turn to  the  gang,  Mrs.  James  went  to  the  house  of  General 
Shelby  in  order  to  inaugurate  negotiations  for  her  husband's 
surrender,  a  step  that  would  never  have  been  taken  were  an- 
other robbery  in  contemplation. 

Sepiember  4. 

Mr.  Hicklin  said  he  had  no  apologies  to  offer  for  Dick  Lid- 
dil  or  the  Fords  or  the  Boltons.  Dick  Liddil  was  a  confessed 
highwayman  and  horse-thief  and  the  Fords  and  Boltons  were 
harborers  of  highwaymen  and  horse-thiefs.  The  state  was  un- 
der the  necessity,  where  the  only  persons  having  knowledge  of 
a  crime  were  of  this  class,  of  using  informers  as  state's  evidence 
witnesses  as  they  had  been  used  as  far  back  as  the  history 
of  courts  ran.  He  confessed  that  the  Fords  and  Boltons  had 
been  successfully  impeached,  and  it  had  been  shown  that 
they  had  made  statements  before  coming  upon  the  stand 
that  differed  very  materially  from  their  testimony.  He  held, 
however,  that  the  safe  course  would  be  to  consider  the  mo- 
tives that  actuated  each  of  these  statements,  and  that  being 
considered  he  had  no  fears  for  the  result. 

He  devoted  a  large  part  of  his  argument  to  the  demoli- 
tion of  the  alibi,  his  strongest  point  being  that  Prank  James, 
according  to  his  own  testimony,  took  no  pains  to  conceal 
himself  or  to  avoid  observation  while  in  Tennessee  and 
Kentucky,  but  as  soon  as  he  got  into  the  remote  region  of 
the  Texas  cow-boys  he  became  a  recluse,  and  took  such 
pains  to  keep  people  of  that  far-off  land  from  seeing  him 
that  he  could  not  name  a  single  party  he  saw  in  that  alleged 
trip  of  several  thousand  miles.  Yet  as  soon  as  he  returned 
from  this  alleged  trip  in  Texas  he  showed  himself  in  public 
as  before,  traveled  openly  with  his  family,  and  registered 
wherever  he  went.  Out  of  all  this  came  the  improbability  of 
the  correctness  of  the  alibi  theory. 
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Mr.  Slaver  went  into  the  testimony  in  careful  detail, 
showing,  that  no  two  of  the  identifying  witnesses  agreed 
in  their  description  of  Frank  James  at  the  time  of  the  rob- 
bery,  some  giving  him  short  bumsides,  some  long  bnmsides, 
some  full  beard,  some  no  beard  at  all,  some  light  whiskers, 
some  dark  whiskers,  some  light  clothes  and  some  black 
clothes.  Not  one  of  them  had  noted  the  defendant's  prom- 
inent ears  or  scarred  forehead,  and  from  all  this  he  argued 
the  utter  unreliability  of  any  statement  from  these  sources 
going  to  positively  identify  the  defendant  with  one  of  the 
robbers.  Many  of  the  witnesses  described  ''side-bum'' 
whiskers,  and  others  "bumsides,"  and  these  were  utterly 
different  styles  under  the  nomenclature  of  this  region.  He 
devoted  a  deal  of  time  to  an  elaboration  of  the  theory  that 
there  were  but  four  men  in  the  train  robbery,  and  not  five, 
as  stated  by  Liddil. 

JUDGE  PHILIPS  FOB  THE  PBISONEB 

Judge  Philips.  May  it  please  the  court,  and  you  gentle- 
men of  the  jury :  In  view  of  the  malign  criticism  of  certain 
newspapers  in  the  state  as  to  the  propriety  of  my  appearing 
as  of  counsel  in  this  case,  it  is  not  improi)er,  in  justice  to 
truth  and  my  position  as  a  member  of  the  Supreme  Court 
Commission,  that  I  should  detain  you  for  a  few  moments 
in  explanation.  There  is  nothing  in  the  constitution  of  this 
state  to  prevent  me  from  appearing  here  as  counsel.  There 
is  nothing  in  the  act  creating  the  commission  to  render  it 
unlawful  or  improi>er.  Long  before  the  commission  was 
created,  or  I  had  any  exx>ectation  of  connection  with  it,  and 
long  before  the  prisoner  at  the  bar  had  surrendered  to  the 
governor  of  the  state,  he  applied  to  me,  through  a  mutual 
friend,  to  know  whether,  if  he  should  come  in  and  throw 
himself  upon  the  country,  I  would  undertake  his  defense 
and  aid  in  according  to  him  the  constitutional  privilege  of  a 
fair  and  impartial  trial  before  the  courts.  He  was  distinct 
and  candid  in  the  statement  that  he  had  not  a  dollar  in  the 
world  to  offer  me.  Upon  me  he  had  no  claims,  other  than 
those  which  spring  from  the  bonds  of  human  sympathy  and 
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that  eharity — ^the  one  touch  of  which  makes  all  the  world 
kin. 

In  that  fierce,  internecine  strife,  which  swept  the  land  like 
a  tornado,  dividing  families,  arraying  father  against  son 
and  brother  against  brother,  in  deadliest  contention,  Frank 
James  and  I  stood  in  mortal  antagonism.  It  was  my  for- 
tune to  see  his  flag  go  down  in  desperate  defeat,  while  mine 
went  up  in  permanent  triumph.  I  was  victor,  he  was  the 
vanquished. 

Whatever  others  may  say  or  think,  the  idea  I  had  and 
have  of  the  episode  of  the  James  brothers  was  that  it  came 
as  the  bitter  fruit  of  that  dire  strife.  And  when,  from  the 
summit  of  i>eace  on  which  we  stand  today,  we  look  back  over 
the  trampled  fields  yet  marked  with  the  red  hot  plough- 
share of  war,  and  recall  the  history  of  civil  wars,  reciting 
how  slowly  nations  recover  from  the  blight — ^how  long  it 
takes  the  ghastly  wounds  in  the  body  politic  to  heal,  I  afftrm 
surprise  at  the  rapidity  of  our  recovery.  And  when  I  re- 
call aU  the  local  bitterness  of  that  day,  with  its  crimination 
and  recrimination,  its  reprisals  and  outrages,  i>eculiar  to 
neither  side  in  Missouri,  with  the  bad  blood  it  engendered, 
and  today  behold  the  magnificent  picture  of  a  civilized  state, 
reposing  in  peace,  exulting  in  plenty,  and  marching  on  to 
higher  achievements  in  the  arts  of  peace  and  social  order, 
my  heart  swells  with  pride  and  gratitude  to  the  God  of  our 
deliverence. 

And  when  I  saw  the  so-called  James  gang— the  last  rem- 
nant in  the  state  of  unreconciled  and  unaccepted  parties  to 
the  local  predatory  struggle,  suing  for  reconciliation— offer- 
ing to  throw  themselves  on  the  justice  of  the  law  and  the 
mercy  of  the  Commonwealth,  asking  nothing  but  fair  treatment 
—with  but  one  aspiration  and  one  hope,  to  devote,  if  al- 
lowed, the  remainder  of  their  lives  and  energies  to  the  du- 
ties of  a  husband,  father  and  good  citizenship,  my  whole 
heart  went  out  in  congratulation  to  the  good  people  of  the 
state. 

To  the  prisoner,  his  wife  and  their  little  boy,  I  had  but  one 
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response  to  make  to  their  i>ersoiial  appeal  to  me.  No  man, 
no  creature  made  in  the  image  of  QoA,  could  appeal  to  me 
for  words  of  justice,  for  one  throb  of  sympathy,  under  such 
conditions,  without  my  heart  beating  a  little  warmly  for  him 
and  his. 

As  cowardly  and  mean  as  the  miserable  fellows  are,  who 
are  traducing  me  for  this  act  of  chivalry  and  grace,  I 
would  ask  mercy  for  them,  if  not  justice — should  they  come 
to  contrition,  esx>ecially  if  they  had  wife  and  child,  with 
piteous  eyes  beaming  on  me,  pleading  for  the  life  of  the  man 
they  love. 

It  was  in  response  to  that  overture,  and  to  this  sentiment, 
that  I  consented  to  defend  this  man.  On  my  promise  to  de- 
fend him  he  came  from  his  hiding  and  handed  his  pistol  to 
the  governor  of  the  state.  To  keep  that  promise  I  am  here. 
What  brave  man,  with  any  nobility  in  his  soul,  will  deny  the 
rectitude,  the  honor  of  my  action  f 

I  am  not  here  as  commissioner,  with  the  judicial  ermine 
around  me.  I  am  here  as  a  licensed  attorney  of  this  com- 
monwealth, standing  on  the  commission  of  my  manhood, 
trusting  to  nothing  to  rescue  this  prisoner  save  the  law  and 
the  evidence,  as  I  am  able  to  understand  and  ezi>ound  them 
to  court  and  jury. 

Gentlemen  of  the  jury,  common  fame  has  invested  this 
defendant  with  unmerited  notoriety — giving  to  his  life  much 
of  romance.  How  much  of  truth  and  how  much  of  fiction 
there  is  in  it  all  you  and  I  know  not  in  this  trial.  Under  the 
broad  shield  of  the  constitution  of  the  state  he  stands  before 
you  in  this  court  room  as  any  other  citizen.  The  bond  of 
your  oath  is  that  you  know  him  only  as  the  evidence  shows 
him  to  be.  You  are  to  take  him  where  the  evidence  finds 
him,  and  leave  him  where  it  places  him. 

Public  rumor  is  often  a  false  and  a  foul  thing.  It  has  had 
Prank  James  identified  with  every  outrage  and  bold  robbery 
committed  between  the  mountains  of  West  Virginia  and  the 
Ozarks  of  Arkansas  and  Missouri  within  the  last  six  years. 
During  these  years  rumor  has  placed  him  simultaneously  in 
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the  counties  of  Clay^  Jackson,  Lafayette,  in  this  state  and 
elsewhere,  wherever  daring  exploit  in  outlawry  startled  the 
country. 

But  what  does  the  state 's  own  testimony  disclose  T  In  1876 
he  left  this  state,  with  all  his  earthly  possessions — a  two- 
horse  wagon  and  his  young  wife — and  went  to  the  state  of 
Tennessee.  Everything  about  that  movement  indicated 
whatT  To  my  mind  this  is  impressively  significant.  The 
miseries  and  ghosts  of  the  war  hung  around  his  footsteps 
in  Missouri.  Weary  and  heartsick  of  it  all  he  determined 
to  turn  his  back  upon  it,  and  seek  a  new  home,  under  an 
assumed  name,  in  the  hope  that  he  might  find  a  new  life  of 
peace  in  humble,  honest  industry.  He  had  just  taken  to  his 
bosom  and  confidence  a  young,  trusting  sweet  woman.  That 
of  itself  was  highest  proof  that  he  was  not  seeking  longer 
adventure,  but  that  pleasure  and  happiness  which  come 
surest  from  domestic  life  and  retirement. 

I  confess  myself  surprised  at  the  developments  of  this 
piece  of  evidence,  touching  upon  the  life  and  conduct  of  this 
man  during  the  years  that  followed  his  removal  to  Tennes- 
see. It  strengthens  my  faith  in  him.  True  it  is  that  Jesse 
James  accompanied  him  from  Missouri.  But  in  southeast 
Missouri  they  separated,  like  Abraham  and  Lot  of  old,  one 
taking  to  the  right  and  the  other  to  the  left,  each  pursuing 
his  own  course.  Frank  went  to  Nashville,  not  to  maraud,  not 
in  quest  of  a  new  theatre  of  adventure.  He  went  uiK)n  a 
little  farm,  and  there  he  toiled,  struggled  and  plead  with  the 
generous  earth  for  bread  and  sustenance.  The  evidence  de- 
clares that  from  early  mom  of  Monday  to  nightfall  on  Sat- 
urday, week  after  week,  year  after  year,  he  delved,  drove 
teams,  hauled  logs,  for  one  dollar  and  a  half  per  day;  and 
for  nearly  five  years  he  was  not  further  from  his  little  home 
than  the  nearest  trading  village  or  town.  Respected  and 
much  liked  by  all  his  neighbors  he  ate  his  bread  in  peace. 

There,  too,  the  first  bom  of  happy  marriage  came  to  glad- 
den and  lend  a  new  charm  to  that  humble  home. 

As  he  has  said  to  me,  those  were  the  happiest  days  of  his 
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life.  His  bread  was  sweet,  because  it  was  labor's  reward. 
It  was  wet  with  no  tears,  and  cankered  by  no  cares,  because 
it  was  planted  in  peace,  watered  with  heaven's  dews,  and 
gathered  with  the  hands  hardened  with  honest  toiL 

There  is  not  on  this  jury  a  man  who  can  believe  that  from 
the  spring  of  1876  to  the  time  of  the  decampment  in  the 
spring  of  1881  Frank  James  was  engaged  in  any  marauding 
expedition,  or  any  violation  of  law,  because  both  the  state's 
testimony  and  that  of  the  defense  establish  his  constant  pres- 
ence at  home  in  unremittent  farm  labor. 

But  where,  during  all  those  years  of  peaceful  and  honest 
living  by  the  defendant,  was  that  pink  of  a  witness — ^Dick 
Liddil — whom  the  state  has  presented  as  its  chief  reliance  to 
convict  this  manf  He  himself  admits  that  in  1879,  when' 
there  is  no  pretense  that  James  was  in  the  state,  or  in  con- 
federation with  any  band,  he  voluntarily  tendered  his  emi- 
nent services  as  an  accomplished  thief,  cut-purse  and  cut- 
throat, too,  what  Mr.  Wallace  is  pleased  to  dub,  the  gang. 
"Where  was  thisT  Not  in  Tennessee,  but  in  Mr.  Wallace's 
own  county  here  in  Missouri.  Who  were  that  gangT  Jesse 
James,  Jim  Cummings  and  Ed  Miller.  I  do  not  know  that 
all  that  has  been  imputed  to  them  is  true ;  but  if  it  be  true 
that  Dick  Liddil  was  hail  fellow  with  them,  the  crowd  was 
not  suited  to  run  a  prayer  meeting  or  found  a  moral  colony. 
What  was  Dick  Liddil  doing  there  in  1879  T  I  asked  him  if 
he  was  not  in  the  Glendale  robbery,  he  declined  to  answer 
because  it  would  criminate  him.  Shortly  after  that  he  ap- 
peared in  Tennessee.  He  was  a  bad  immigrant.  It  was 
the  unhappiest  day  for  Frank  James  in  many  years,  when 
this  sUmy  serpent  of  evil  came  crawling  around  him.  Tak- 
ing advantage  of  an  acquaintanceship  relating  back  to  boy- 
hood almost,  and  of  his  knowledge  of  Frank  James,  incog- 
nita, he  gained  admission  to  his  fireside  and  humble  hospi- 
tality. Frank  was  in  no  condition  to  i>each  on  any  of  these 
men.  He  could  do  so  only  by  disclosing  his  identity,  and 
rendering  further  flight,  with  his  wife  and  babe,  a  necessity. 
What  was  Dick  doing?   He  had  found  Jesse  James,  and  was 
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marauding  in  Kentucky  and  Tennessee.  He  was  merely- 
keeping  his  hand  in,  by  now  and  then  plucking  horses  from 
the  racks  where  the  owners  had  hitched  them^  or  gently 
persuading  some  belated  traveler  that  he  could  get  along 
best  afoot  or  unburdened  of  his  cash  and  watch.  He  himself , 
so  willing  to  swear  anything  to  help  Mr.  Wallace  convict^ 
does  not  pretend  that  Frank  James  had  anything  whatever 
to  do  with  the  Tennessee  and  Kentucky  exploits. 

In  the  progress  of  this  discussion  we  now  come  to  the  Bill 
Byan  episode,  which  seems  to  be  the  rallying  point  for  the 
state's  theory  that  the  defendant  was  in  combiniltion  with 
the  gang.  Bill  Byan  was  hanging  around  Nashville  with 
Dick  Liddil.  Byan  got  into  some  trouble  and  was  arrested. 
.  On  his  person  was  found  a  large  sum  of  money,  and  a  porta- 
ble arsenal.  He  was  jailed;  and  immediately  thereafter 
Frank  James  broke  up  his  home,  and  he  and  family  disap- 
peared. 

Gentlemen  of  the  jury,  the  best  test  for  understanding  the 
conduct  of  others  is,  often,  to  put  yourself  in  their  places. 
Surround  yourself  by  the  same  circumstances  which  envi- 
roned Frank  James — a  man  hunted  and  outlawed — whose 
name  the  public  press  of  the  country  had  for  years  associ- 
ated with  that  of  Jesse  James,  Cummiugs,  Byan  and  Liddil, 
to  whom  was  attributed  every  daring  robbery  and  outrage 
from  the  North  of  Kentucky  to  the  valley  of  the  Arkansas 
river. 

When,  therefore,  Byan,  in  a  drunken  debauch,  fell  into  the 
law's  grasp,  under  circumstances  of  such  dark  suspicion, 
his  identity  was  liable  to  be  discovered,  as  the  sequel  proved, 
and  lead  to  the  discovery  of  the  covert  of  the  defendant. 
The  instinct  of  self  preservation  is  predominant  in  the  aver- 
age man;  and  the  defendant,  with  quick  apprehension,  sur- 
mised, that  to  save  himself,  Byan  might  give  up  his  (James') 
secret.  What  was  he  to  dot  Byan's  confederates  were 
stampeded;  and  the  dernier  resort  was  forced  upon  the  de- 
fendant to  break  his  household  idols,  turn  away  from  his 
little  home,  his  wife  and  boy,  to  seek  safety  in  a  common 
retreat  with  those  with  whom  he  dared  not  break  just  then. 
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The  state's  counsel  have  sought  to  make  capital  out  of 
the  fact  that  James  retired  with  the  gang,  while  he  now 
claims  that  he  wished  to  rid  himself  of  them.  His  first  care 
was  that  of  loyalty  to  his  little  family.  His  wife  and  child 
he  sent,  heavy  hearted,  to  her  friends  in  Missouri.  Where 
should  or  where  could  he  go  t  Where  more  likely  would  the 
outcast  and  the  homeless  man,  hunted  and  watched,  turn 
his  eyes  than  to  the  door  of  his  nearest  kindred  f  He  went 
with  the  others  to  his  aunt's — ^Mrs.  Hite.  She  and  her  chil- 
dren of  all  others  he  had  a  right  to  believe  had  a  place  of 
welcome  and  refuge  for  him  in  the  hour  of  extremity. 
Thither  they  went.  After  they  left  there  we  have  but  two 
witnesses  testifying  here  as  to  what  occured  in  Kentucky, 
where  the  Hites  lived. 

Dick  Liddil  says  they  agreed  to  return  to  Missouri  for 
pillage  and  plunder.  On  the  other  hand  Frank  James  says 
that  Jesse  i>roi>osed  to  return  to  Missouri,  and  against  that 
proposition  he  entered  his  solemn  and  earnest  protest.  Why 
not  believe  his  story  in  preference  to  Dick  Liddil  f  Is  it 
not  the  more  rational  f  It  is  corroborated  by  many  facts  and 
circumstances  in  evidence.  The  defendant  says  he  told  his 
brother  they  must  not  go  to  Missouri,  as  God  knew  their 
dear  old  mother  had  already  suffered  enough  on  their  ac- 
count He  called  up  the  picture  of  the  sorrow  and  desolation 
hitherto  wrought  in  her  home,  how  she  had  lost  her  arm  by 
Pinkerton'a  detectives  throwing  hand  grenades  into  her 
room,  and  also  killing  her  little  child  and  their  brother; 
that  their  presence  in  the  state  would  subject  her  to  espion- 
age and  additional  insult,  if  not  injury  and  outrage.  Bow 
natural  was  this  argument  and  appeal?  But  Jesse  was 
heady  and  desperate.    On  that  rock  they  split. 

There  is  another  confirmatory  fact,  favoring  the  defend- 
ant's story.  He  sent  his  wife  to  her  father  in  Jackson 
county,  Missouri.  The  family  sewing  machine  was  for- 
warded by  express  to  Page  CSty,  Missouri,  in  care,  perhaps, 
of  General  Shelby. 

Mr.  Wallace  has  discovered  a  real  Trojan  horse  in  this 
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much  traveled  sewing  machine.  AU  that  was  left  to  the 
fagitive,  panting,  little  wife  of  Prank  James  was  her  babe 
and  the  family  sewing  machine.  Wallace  has  ran  that  ma- 
chine down  with  the  whole  detective  force  of  two  railroads, 
and  all  the  express  companies,  between  Kentucky  and  Kan- 
sas. There  is  nothing  in  history  or  fiction  comparable  to 
this  discovery  of  the  efficient  prosecuting  attorney  of  Jack- 
son county,  unless  it  be  the  cabalistic  letters  on  the  curious 
stone  discovered  by  Pickwick. 

I  am  now  satisfied  that  the  extraordinary  effort  put  forth 
by  Mr.  Wallace  to  run  down  this  sewing  machine  was  to 
use  this  remarkable  piece  of  evidence  as  a  substitute  for 
Dick  LiddiPs  testimony,  in  the  event  the  court  should  ex- 
clude Dick  as  an  incompetent  witness,  he  being  a  convicted 
thief. 

But  to  the  argument.  When  Mrs.  James  reached  Page 
Cily  she  told  General  Shelby  she  had  come  to  him  from  her 
husband  to  request  his  intercession  with  the  governor  of  the 
state  to  permit  her  husband  to  return  to  Missouri,  under  as- 
surance of  the  protection  of  the  law.  Qeneral  Shelby  tes- 
tified that  was  her  mission.  So,  you  have  the  absurd,  im- 
probable theory  of  the  state,  that  while  the  husband  was 
preparing  a  raid  of  brigandage  ui>on  the  state  he  was  em- 
ploying his  wife  as  a  diplomatic  agent  to  negotiate  for  his 
surrender  to  the  chief  magistrate  of  the  state. 

Counsel  for  the  state  will  suggest  that  that  was  a  mere 
ruse — ^that  the  defendant  was  emploing  his  wife  as  a  decoy 
duck  to  throw  the  officers  off  the  trail.  If ,  gentlemen  of  the 
jury,  you  are  to  drink  in  the  suspicious,  vindictive  spirit  of 
the  private,  hired  counsel  in  this  case,  instead  of  the  spirit 
of  the  law,  which  commands  you  to  judge  mercifully — ^if  you 
are  to  smother  reason  under  a  load  of  suspicion,  instead  of 
heeding  his  Honor's  instructions  from  the  bench — ^to  give 
the  prisoner  the  benefit  of  every  reasonable  doubt — this 
trial,  under  the  forms  of  law,  will  be  a  mockery,  and  I  would 
have  no  duty  to  i)erform  here.  But,  you  are  a  Christian 
jury  in  a  Christian  land,  respecting  your  oaths  and  obeying 
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yourselves  the  law;  and,  therefore,  you  will  judge  this  man 
as  you  would  be  judged  under  like  circumstances. 

Mrs.  James'  mission  to  General  Shelby  was  genuine. 
Shelby's  testimony  is  worthy  of  all  credit.  It  is  but  frank 
in  me  to  admit  that  the  General's  deportment  on  the  witness 
stand  was  improper,  as  a  matter  of  propriety.  It  hurt  no 
one  so  much  as  himself,  and  I  know  he  regrets  it.  But  he 
spoke  truth.  His  high  character  needs  no  defense  and  no 
eulogy  by  me.  His  name  is  a  household  word  in  Missouri. 
As  splendid  in  courage  as  he  is  big  of  heart,  his  home  is  the 
model  for  hospitality.  No  man  however  poor  or  outcast 
was  ever  turned  from  it  hungry.  Truth  and  chivalry  to  him 
are  as  modesty  to  the  true  woman,  and  azure  to  the  sky. 

He  has  been  denounced  in  public  and  in  private  as  a  friend 
of  Frank  James.  Smirking  Puritans  and  lugubrious  Phari- 
sees have  shrugged  their  shoulders  at  the  fact  of  Shelby  giv- 
ing a  bed  and  a  glass  of  water  and  a  pinch  of  salt  to  the  de- 
fendant when  he  chanced  to  pass  his  door;  and  for  extend- 
ing the  hand  of  assistance  and  a  word  of  sympathy  to  Frank 
James'  wandering  heart-sick  wife.  In  the  midst  of  so  much 
moral  cowardice  and  starveling  charity  in  this  age.  I  rather 
admire  the  quality  of  heart  which  prompted  Shelby.  It  was 
not  the  promptings  of  a  spirit  of  disloyalty  to  law  and  so- 
ciety, but  it  was  the  quick  response  of  a  brave  and  generous 
heart  to  that  sentiment  which  makes  us  humane  instead  of 
savage. 

There  are  ties  betwixt  these  men  which  were  formed  back 
in  war  times,  when  they  stood  elbow  to  elbow  upon  the 
perilous  edge  of  battle.  They  had  marched,  tented  and 
fought  side  by  side.  Who  would  dissolve  the  bonds  of  fel- 
lowship bom  of  such  comradeship  f  It  was  natural  for  the 
defendant,  in  his  extremity,  to  turn  toward  such  a  man  as 
Shelby.  He  knew  Shelby  would  give  audience  and  heed  to 
the  supplications  of  a  woman — ^the  wife  of  an  old  comrade. 
The  mistake  Shelby  made  was  in  not  going  to  the  governor, 
and  attempting  to  carry  out  James'  wishes.  But  other  ef- 
forts, Shelby  states,  in  that  direction  had  failed.    So  he  told 
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Mn*  Jamea  it  was  nseless  to  renew  the  attempt.  Publie  t»i- 
per  waa  averae.  So  with  heavy  heart  the  little  woman  had 
the  infernal  sewing  machine  reshipped  to  her  father  at  In- 
dependence, lOssouri;  while  she  gathered  her  little  boy 
closer  to  her  bosom,  and  after  a  brief  visit  to  her  father,  took 
up  her  long  weary  march  to  the  Pacific  slope,  trusting  to 
the  deliverance  of  time  and  Providence. 

There  are  other  facts  in  evidence  confirmatory  of  def end- 
ant 's  story,  that  he  broke  from  the  gang  and  went  south. 
When  Jesse  James  and  Dick  Liddil  appeared  at  Mrs.  Sam- 
uers — smother  of  the  defendant — she  met  them  at  the  door 
and  her  first  inquiry  was :  Where  is  Buck  (her  pet  name  fer 
Frank)  f  Frank  was  a  delicate  boy,  and  the  mother's  anx- 
ious heart  told  her  he  was  dead.  She  had  not  heard  from 
hun  for  so  long  a  time.  Both  Jesse  and  Liddil  told  her  he 
had  gone  south.  Her  solicitude  for  Frank's  welfare  and 
safety  made  her  press  the  inquiry,  whereat  Liddil  assured 
her  that  Frank  was  not  with  them — ^he  had  gone  south.  If 
Mrs.  Samuels  and  John  Samuels  are  to  be  discredited  in  this 
statement  because  of  their  relationship  to  the  prisoner,  what, 
Ctentlemen  of  the  jury,  are  you  to  say  to  the  testimony  of 
Frank  Tutt,  Crowder,  Childs,  and  Shelby,  wholly  disinter- 
ested witnesses,  of  unimpeachable  character?  Liddil  told 
them,  when  he  was  without  any  reasonable,  or  conceivable, 
motive  to  lie,  both  before  and  after  his  surrender,  that  he 
had  not  seen  Frank  James — ^that  he  was  not  in  the  Winston 
robbery — ^that  he  (Frank)  and  Jesse  had  quarreled  and  sep- 
arated. Superadded  to  all  this,  look  at  the  testimony  of  the 
throng  of  most  reputable  witnesses  from  Bay  county,  who 
told  you  what  Mrs.  Bolton — ^the  State's  important  witness 
— over  and  again  declared  to  them  that  Frank  James  was 
not  at  the  Winston  robbery — ^that  he  had  been  trying  for 
years  to  earn  an  honest  living,  and  the  other  parties  would 
follow  him  up  and  try  to  get  him  into  trouble ;  and  he  would 
move  away  from  them  to  escape  the  detectives — and  that 
she  had  not  seen  him  for  years,  although  Jesse,  Liddil  and 
others  of  the  gang  were  at  her  house  about  the  time  of  this 
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robbery.    Now  where  did  she  get  this  story  but  from  Dick 
Liddil  and  the  rest  of  the  party  t 

We  are  next,  in  historical  order,  brought  to  Missouri  in 
the  spring  of  1881,  prior  to  the  Winston  robbery.  The  iden- 
tification of  Frank  James,  as  one  of  the  participants  in  the 
alleged  homicide  of  McMillan,  depends  mainly  upon  the 
testimony  of  Dick  Liddil.  The  learned  counsel  for  the  state, 
who  have  preceded  me  in  argument,  have  warned  you  that 
I  would  abuse  poor  Dick  Liddil.  If  I  did  not,  in  this  re- 
spect, meet  their  expectation  it  would  be  because  of  the 
injunction  that  we  ought  not  to  kick  a  dead  dog.  For  he  is 
so  morally  dead  that  like  Lazarus  he  stinketh  in  the  nostrils 
of  every  honest  man.  If  ever  there  stood  a  creature  in  a 
court  of  justice  as  a  witness  who  has  justly  called  down 
upon  him  the  imprecations  and  loathings  of  every  manly 
heart  it  is  this  witness.  There  is  nothing — absolutely  noth- 
ing— ^in  and  about  the  fellow  to  excite  one  emotion  of  pity, 
sympathy  or  respect.  We  are  just  as  the  good  Gk>d  has  made 
us.  We  are  endowed  with  certain  instincts  and  sentiments 
which  we  would  not  resist  if  we  could.  The  world  over  the 
brave  and  the  true  despise  a  traitor  and  a  coward.  This 
man  is  both:  a  coward,  because  to  save  himself  he  would 
through  perjury,  destroy  his  alleged  confederate;  a  traitor 
he  is  to  friendship,  confidence  and  honor,  even  among 
thieves.  By  his  own  confession  he  entered  into  a  common 
enterprise,  and  after  having  shared  the  common  hazard  and 
a  common  spoil  he  betrays  those  with  whom  he  enlisted.  He 
is  no  youth,  corrupted  by  the  defendant.  Tears  before  he 
claims  any  association  with  Frank  James  he  was  a  convicted 
horse  thief,  a  penitentiary  graduate. 

For  fifty  years  the  British  government,  from  which  comes 
our  noble  heritage  of  common  law  and  civil  institutions, 
has  suffered  no  citizen  of  that  realm  to  be  convicted  on  the 
imcorroborated  testimony  of  an  admitted  accomplice  in 
crime.  How  desperate  must  be  the  cause  of  the  state  when 
it  resorts  to  such  a  witness. 

You,  gentlemen  of  the  jury,  have  never  met  with  sueh  a 
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eonstellation  of  atrocities  in  any  one  man  as  this  fellow 
represents  in  his  character.  He  comes,  just  before  this  trial, 
to  this  state,  crawling  vampire  like,  from  the  jail  in  Ala- 
bama, to  drink  the  life  blood  of  this  defendant;  to  taint 
the  sanctnaiy  of  jnstioe  with  his  false  breath,  instinet  with 
yenom,  «nd  wreaking  with  treachery  to  the  offices  of  friend- 
ship and  hospitality. 

He  should  never  have  been  permitted  to  poUnte  the  Bible 
by  taking  the  oath  on  the  book.  He  should  have  been  sworn 
on  the  knife — the  dagger — ^the  prcfper  symbol  of  his  pro- 
fession. A  supersorviceable  rogne,  <coward  and  pander,  he 
is  ready  and  willing  to  swear  without  mercy,  stmt,  limit  or 
conscience,  to  make  sure  of  his  victiuL 

Did  yon  observe,  gentlemen  of  the  jury,  while  on  the 
witness  «tand,  how  he  smirked  and  ^ggled  with  evident 
satisfaction  at  his  smartness,  as  he  detailed  the  facility  with 
which  he  snatched  other  men's  horses  from  hitching  posts 
and  stables,  as  boys  pick  blackberries  in  August  t  By  his 
own  'Confession  he  is  guilty  of  aU  that  pubUc  rumor  and 
indictments  have  imputed  to  Frank  James.  Highway  rob- 
bery and  murder  are  his  pastime. 

By  the  law  of  this  state  he  is  disqualified  from  exercising 
the  ordinary  privileges  of  citizenship— of  suffrage  and  sit- 
ting on  juries.  The  law  says,  through  your  state  legislature, 
that  this  man  Liddil  is  so  steeped  in  crime,  so  morally 
tainted,  he  is  unfit  almost  to  be  a  citizen,  disqualified  from 
exercising  tiie  functions  of  official  trust,  or  to  handle  the 
ballot,  or  to  sit  ki  the  trial  of  the  rights  of  property,  Eberty, 
or  life,  between  his  fellow  men,  or  the  public  and  a  citizen. 
There  is  not  a  man  on  tins  jury  who  would  this  hour  eon- 
sent  that  this  fellow  should  sit  as  a  juror  between  you  and 
your  neighbor  to  determine  the  rights  of  property  between 
you  as  to  im  acorn  fed  hog  or  a  sheep  with  scabs  and  burrs 
as  ornaments.  Yet  the  prosecution,  on  behalf  of  the  great 
state  of  Missouri,  are  so  desperate  in  their  thirst  for  the  life 
of  Frank  James,  that,  with  audacious  clamor,  they  demand 
of  you  to  believe  this  wretch,  and  take  human  life  predicated 
of  his  credibility.    You  will  do  no  such  thing  I 
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Gtontlemen  of  the  jnryy  I  Tntnessed  here  in  this  oonrt 
house  a  sight  I  trust  my  eyes  may  never  see  again  in  an 
American  court  of  justice.  Let  me  go  back  a  little.  This 
witness  was  confined  in  jail  in  Alabama.  Before  the  last 
term  of  this  court  he  was  brought  to  Missouri  to  testily 
against  the  prisoner  at  the  bar.  He  was  bailed^  and  no  doubt 
offered  his  freedom,  on  condition  of  swearing  away  the  life 
of  Frank  James.  He  has  been  smuggled,  hid  and  concealed 
from  all  other  eyes  than  those  of  his  masters  and  trainers 
in  Kansas  City.  Like  some  curious  animal  brought  from 
Eastern  jungle  for  exhibition,  he  has  been  kept  concealed 
from  the  public  until  the  circus  opened.  He  has  been  fed 
and  housed  at  the  court  house  in  Kansas  City  tmder  the 
guardianship  of  sujyple  officers  of  that  county,  exercised  I 
presume,  only  between  suns.  The  day  before  he  was  needed 
here  he  was,  at  the  bidding  of  the  prosecution,  put  under  ar- 
rest for  some  undisclosed  offense.  He  is  neither  jailed  nor 
bailed,  but  put  in  charge  of  a  deputy  marshal  of  that  county 
and  brought  here  as  a  prisoner,  escorted  around  town,  on 
exhibition,  as  the  master  swearer  of  the  age,  who  was  to 
swear  away  tiie  life  of  Frank  James  as  baselesdy  as  the  two 
men  of  Belial  swore  away  the  life  of  Naboth.  No  person, 
outside  of  the  elect,  was  permitted  to  come  in  contact  with 
the  creature,  as  if  he  were  a  leper.  He  and  the  deputy  mar- 
shal haye  been  inseparable  since  coming  here.  Th^  eat  to- 
gether, sleep  together,  tmtil  they  begin  to  look  alike  and 
smell  alike.  And  when  the  sheriff  of  this  jurisdiction  trailed 
Bichard  liddil  as  a  witness,  he  came  into  the  court  bouse 
and  on  this  platform,  to  the  witness  stand,  and  hy  his 
side  came  and  sat  throughout  his  testimony  his  alter  ego— 
his  body  guard  and  shadow— the  deputy  marshal  of  Jackson 
county. 

Mr.  Wallace  was  unwilling  to  trust  the  man  on  the  wit- 
ness stand  without  this  physical  pressure— without  the 
deputy,  with  eye  of  menace  gleaming  upon  the  wretch,  as  if 
to  scream  at  him:  swear!  swear!  you  scoundrel,  or  I  will 
rend  you  with  the  talons  of  the  lawt 
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Sueh  are  the  agencies  employed  to  gratify  private  ambi- 
tion to  secure  a  verdict  of  guilty  in  this  case.  It  was  a  spec- 
tacle worthy  of  the  worst  despotism  of  the  meanest  tyranny 
of  ancient  times,  but  a  repoach  and  a  shame  to  a  free.  Chris- 
tian Republic,  with  a  written  constitution,  reposing  for  its 
security  and  glory  upon  the  rights  of  individual  man. 

What  a  galaxy  of  witnesses — what  a  cluster  of  virtues — 
the  state  presents  to  you,  gentlemen  of  the  jury,  for  your 
justification  in  taking  human  life.  Circling  around  Liddil 
come  the  Fords  and  Mrs.  Bolton,  to  swear  that  Frank  James 
was  in  the  country  at  the  time  of  the  robbery  and  homicide 
in  question.  What  a  cockatrice's  nest  that  was  to  hatch  out 
vipers  I  I  dislike  to  assail  a  woman  under  any  circum- 
stances. In  a  land  like  ours  where  woman  is  so  universally 
respected,  her  very  name  should  at  once  be  the  assurance 
of  her  strength  and  the  amulet  of  her  protection,  but  my 
observation  has  been  that  a  woman,  as  has  been  said,  is  like 
a  stone,  the  higher  elevation  from  which  she  falls  the  deei>er 
she  sinks  into  the  mire.  When  she  does  fall,  like  Lucifer, 
she  f aUs  forever. 

Mrs.  Bolton  is  a  bad  woman.  Her  whole  family  are  wicked 
and  degraded.  There  is  neither  virtue  nor  truth  among 
them.  For  money  or  hate  they  would  dare  any  desperate 
thing.  All  their  neighbors,  the  best  men  in  Bay  county, 
come  here  and  testify  that  these  people  are  unworthy  of  be- 
lief. But  if  no  witness  spoke  against  the  general  reputation 
of  this  household,  if  their  testimony  did  not  destroy  itself 
with  palpable  contradictions  and  inconsistencies — ^the  at- 
tendant circumstances  of  the  Wood  Hite  tragedy  in  the  Bol- 
ton castle  are  enough  to  damn  the  whole  family  with  inef- 
faceable infamy  and  perjury. 

Dick  Liddil  was  hibernating  in  that  robber's  den.  On  the 
fifth  day  of  December,  1881,  Wood  Hite — cousin  of  the 
James  boys — arrived  at  this  rendezvous  from  Kentucky. 
He  was  killed  in  the  family  dining  room  before  breakfast, 
the  mormng  of  his  arrival.  Dick  Liddil  took  shelter  behind 
his  privilege  and  declined  to  tell  about  it  on  the  witness 
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stand,  for  the  reason  that  it  might  incriminate  him.    Ah,  if 
there  had  been  no  innocent  blood  on  his  hands,  he  could 
have  unfolded  a  plain,  unvarnished  story,  exonerating  him- 
self.   Mrs.  Bolton  came  upon  the  stand.    She  was  as  close 
as  an  oyster.    She  knew  Wood  Hite — a  man — was  slain  in 
her  own  house  on  that  Sabbath  mom  when  Ood's  bright 
sun  had  risen  for  his  day's  journey.    She  made  no  out-cry 
for  help— no  demand  for  justice.    Like  a  butchered  hog  the 
murdered  victim  was  carried  up  stairs  and  covered  up  in 
bed,  crimson  with  flowing  human  blood.    During  the  day 
she  entertained,  with  hospitable  display,  her  neighbor  visi- 
tors down  stairs,  while  this  horrible  corpse   was  up   stairs, 
breathing  no  word  of  the  awful  tragedy.    One  false  steps 
begets  another,  and  when  a  witness  begins  to  lie,  one  lie 
evolves  another.    Mrs.  Bolton  having  denied  that  she  saw 
the  murdered  man  down  stairs,  says  she  did  not  see  him  up 
stairs,  and  that  she  had  never  since  been  in  the  room  above, 
where  he  lay  all  that  Sabbath  day,  a  ghastly,  bloody  corpse. 
She  shrunk,  I  presume,  with  horror  from  contact  with  that 
domestic  morgue. 

The  woman,  doubtless,  has  some  sensibility  left ;  for  it  is 
said  there  is  nothing  so  black  it  will  not  bum  to  something 
in  hell.  Every  plank  in  the  floor  of  that  room,  and  rafter 
in  the  ceiling,  spoke  to  her  of  blood  and  murder,  while  the 
moaning  winds  through  the  cracks  were  but  the  echoes  of 
the  dying  man's  agonies. 

But  murder  will  out.  From  one  of  her  children,  whose 
age  exempted  him  from  pleading  his  privilege,  we  ex- 
tracted a  part  of  the  truth.  After  impenetrable  darkness 
had  settled  down  over  the  world,  hiding  the  damnable  deed 
from  other  eyes,  late  at  night  the  Ford  boys  stripped  from 
the  corpse  the  pants  and  coat,  which  they  appropriated  to 
their  own  use,  and  wrapping  the  body,  unwashed  and  all 
clotted  with  blood,  in  a  stinking,  womout  horse  blanket, 
they  carried  it  out  into  the  woods,  and  dumped  it,  uncoffined, 
without  a  prayer  or  a  sigh,  into  a  shallow  hole,  covering  it 
with  stones,  brush  and  dirt,  and  then  like  ghouls  crept  back 
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to  their  den  to  plan  and  sehame  for  hiding  this  dreadful 

deed. 

Talk  of  a  jury  crediting  the  evidence  of  such  a  family; 
dead  to  every  notion  of  human  sympathy,  insensible  to  every 
moral  instinct  and  sentiment  which  distinguishes  man  from 
the  savage  or  the  brute,  what  regard  have  such  creatures — 
such  monsters — for  truth  or  the  right? 

Now  we  can  begin  to  discern  the  governing  motive  influ- 
encing the  action  of  Dick  Liddil  in  turning  state's  evidence 
and  informer.  When  he  began  to  reflect  upon  the  possibili- 
ties of  the  discovery  of  this  horrible  crime  his  coward  soul 
quaked.  Jesse  James  was  in  the  country.  Would  he  not, 
on  discovering  the  murder  of  his  cousin,  visit  swift  and  ter- 
rible judgment  upon  the  perpetrators  t  So  the  conspirators 
and  the  assassins  fell  upon  the  plan  of  informers.  The 
state's  counsel  tell  you  that  Liddil  was  actuated  by  a  sense 
of  duty  in  undertaking  to  deliver  over  the  James  boys.  Yes, 
he  turned  patriof^-the  last  refuge  of  a  scoundrel.  It  was 
the  ghastly  face  of  Wood  Ste,  which  moved  about  the  mur- 
derer's  room  at  night,  and  dread  of  the  living  face  of  Jesse 
James,  that  compelled  him  to  add  to  his  crown  of  infamies 
the  words :  informer  and  perjurer. 

A  mysterious  bond  of  interest  and  sympathy  sprung  up  at 
once  between  Liddil  and  Mrs.  Bolton.  They  became  like  two 
roses  on  one  stem — alike  in  hue  and  order.  Mrs.  Bolton, 
dressed  in  black — appropriate  symbol  of  death  and  mourn- 
ing— and  thickly  veiled — ^to  screen  a  harlot's  mission — went 
to  see  the  governor  of  the  state,  to  open  up  negotiations 
for  Liddil's  and  her  brothers* — ^the  Ford  boys — surrender. 
^This  terrible  butchery  of  Wood  Hite  was  carefully  eoncealed 
from  the  governor. 

The  surrender  proposed  was  placed  on  the  high  ground 
of  weariness  with  the  life  the  Jameses  had  led  them,  and  a 
desire  to  serve  the  state  by  compassing  their  destruction. 
Under  this  assurance  indemnity  was  secured  for  her  brood 
Bob  and  Charley  Ford — and  her  dear  Bichard.  The  very 
bond  of  this  unmixed,  unmitigated  villain  was  to  destroy 
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this  defendant  and  his  brother  Jesse.  No  honor  ta  ^eserre, 
no  conscience  to  restrain  him,  yielding  only  ta  the  instiziAt 
of  self-preseryation,  he  is  ready  to  swear  anything  and 
everything  to  serve  his  master  and  get  the  Boor— Frank 
James— ont  of  his  trembling  footpath.  Jesse  James  soon 
went  down  by  the  assassin  bnllet  of  Bob  Ford*  This  knit 
the  Fords  and  Liddil  still  closer  together.  Dick  has  since 
been  convicted  of  crimA.  in  Alabama ;  and  the  men  managing 
and  manipulating  this  prosecution  went  his  bail  and  bron^t 
him  here.  He  is  to  be  freed  from  that  conviction  if  he  can 
swear  Frank  James  to  the  death.  No  witness  was  ever  pro- 
duced in  any  court  under  such  a  pressure  and  with  such  mo- 
tives to  swear  hard  and  long.  And  the  question  f<»r  this  jury 
to  flrst  answer,  when  you  retire  to  consider  of  your  verdict,  is, 
whether  you  will  credit  the  testimony  of  such  a  witness 
under  such  circumstances. 

If  you  decide  him  ta  be  unworthy  of  belief ,  that  will  be 
the  end  of  this  prosecution*  The  state  in  patting  such  a 
rogue,  unshriven,  on  the  witness  stand  admits  that  she  has 
not  a  case  without  his  testimony. 

It  is  useless  further  to  discuss  the  identification  of  the 
defendant  in  Missouri  at  the  time  of  the  robbery  in  ques^ 
tion  dei)endent  upon  the  testimony  of  the  FordrBolton 
gang.  The  Bolton  children  are  chips  off  the  old  block.  They 
but  reflect  the  teachings  of  the  dragon  that  bred  them.  The 
little  girl,  about  which  there  is  so  much  gush,  was  brought 
here  and  taken  by  the  old  lady  Bolton  and  the  prosecuting 
counsel  before  James,  who  was  pointed  out  to  her.  Why, 
or  how,  she  recognized  him  she  cannot  telL  She  is  to  be 
pitied,  and  the  prosecution  should  blush. 

Touching  the  identification  of  Frank  James  by  the  cit- 
izens of  this  county,  I  beg  to  say  that  I  do  not  question  the 
honesty  of  all  of  them;  but  I  wish  you^  gentlemen  of  the 
jury,,  to  take  this  thought  with  you  into  your  retirement. 
How  unreliable  is  the  judgment,  how  fallible  the  human 
-mind,  in  a  matter  of  identity.  Much  depends  Jipon  the  ac- 
curacy of  the  eye,  the  faculty  of  comparison,  the  memory — 
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the  power  of  analysis.  Nothing  which  my  profession  en- 
counters in  practice  is  so  uncertain  and  perplexing  as  testi- 
mony respecting  the  identity  of  animals.  I  have  seen 
twenty  and  thirty  intelligent  and  respectable  witnesses, 
with  positiveness  and  earnestness,  swear  to  cross  purposes 
as  to  the  identity  of  a  well  known  cow  or  horse,  with  clearly 
defined  marks  to  distinguish  them. 

In  the  vegetable  world  there  are  no  two  xeaves  of  clover 
alike,  yet,  how  many  men  can  distinguish  themt  The  hu- 
man vision  is  as  liable  to  mislead  as  the  human  judgment. 
The  mind,  in  its  operations  in  psychology,  metaphysics,  and 
perception,  is  a  curious  thing.  Its  independant  operation 
is  rare.  It  is  oftener  influenced  by  the  laws  of  association. 
You  fix  your  mind  on  a  certain  object,  with  the  previous 
suggestion  that  it  is  a  certain  thing,  no  matter  what  its 
tints  and  lights,  nine  chances  out  of  ten  you  will  conclude 
it  is  precisely  what  it  is  represented  to  be.  Many  a  child 
sees  the  man  in  the  moon,  clearly  outlined,  because  it  was 
told  the  man  is  there. 

The  whole  country  was  taught  to  believe  that  Frank  and 
Jesse  James  were  inseparable— that  wherever  Jesse  was 
there  was  Frank.    As  it  was  conceded  that  Jesse  was  in  the 
Winston  robbery,  Frank's  presence,  as  we  lawyers  say,  went 
nem  con.    When  Frank  surrendered  everybody  concluded 
they  had  the  man  who  was  engaged  in  the  Winston  affair. 
Everybody  went  to  see  him,  at  jail,  with  that  impression 
deeply  fixed.    So,  when  the  identifying  witnesses  went  to 
the  jail  to  see  Frank  they  had  no  difficulty  in  pointing  him 
out,  for  they  were  led  to  his  cell    If  Wood  Hite  had  been  in 
one  cell  and  Frank  in  the  other,  there  is  not  one  of  the  wit- 
nesses, unaided,  who  could  have  singled  out  Frank  James; 
no,  not  one  of  them.    The  general  description  given  by  the 
witnesses  of  Wood  Hite  covers  James  exactly,  to  the  average 
mind;  and  it  would  require  a  close  personal  acquaintance 
with  both  to  distinguish  them. 

Take  the  instance  of  Potts,  the  blacksmith,  regarded  by  ' 
the  state  as  an  important  witness.    When  he  first  went  to 
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the  jail  he  could  not  say  he  recognized  the  prisoner.  A  sec- 
ond time  he  saw  him,  and  was  not  satisfied.  After  Jesse 
James  was  killed  and  Potts  was  shown  his  photograph  he 
exclaimed :  Why,  that  is  the  man  I  saw  in  my  shop  I  If  Jesse 
instead  of  Frank  were  on  trial,  Potts  and  his  wife — who  swears 
just  as  her  hubby  does  would  be  equally  as  sure  of  their  man. 
Old  Potts  had  heard  much,  in  the  meantime,  of  what  kind  of 
whiskers  the  prisoner  wore.  He  had  heard  talk  of  bum- 
sides, — ^he  called  them  sideburns.  He  put  sideburns  on 
Frank  and  Dick  Liddil ;  and  if  this  trial  had  lasted  another 
week  he  would  have  had  sideburns  on  the  horses.  After 
Potts  learned  that  the  horses  he  shod  belonged  to  the 
James  gang,  he  recognized  every  approaching  stranger,  on 
horseback  or  in  wagon,  as  the  same  men  who  were  at  his 
shop,  and  would  break  out  of  his  shop  and  cover  himself 
in  the  impenetrable  armor  of  a  weed  patch. 

So  with  the  other  witnesses.  They  went  to  the  jail  for 
the  purpose  of  identifying  the  prisoner.  They  knew  Frank 
was  in  jail.  The  process  by  which  they  reached  the  con- 
clusion of  identity  was  simple  and  natural.  The  mind  was 
prepared  for  it.  They  had  a  full  description  of  him.  They 
had  read  it  in  the  newspapers,  and  talked  it  over  with  the 
diligent  prosecution.  Does  any  man  on  this  jury  believe,  if 
after  two  years  time,  when  the  whiskers,  dress,  and  whole 
physical  appearance  of  the  man  were  changed,  if  any  of 
these  witnesses  had  met,  by  chance,  James  in  the  public 
road,  or  in  town  they  would  have  recognized  himf 

Last  fall  I  spoke  at  a  political  mass  meeting  in  Kansas 
City  for  one  hour.  The  next  morning  I  entered  a  barber 
shop,  took  the  chair,  and  was  shaved.  The  room  wag  small 
and  there  were  several  gentlemen  in  there.  While  shaving 
me  the  barber  and  all  present  discussed  my  speech — some  in 
praise  and  some  in  dispraise.  All  of  them  heard  the  speech, 
including  the  man  shaving  me.  I  had  on  the  same  clothes, 
yet  not  one  of  them  recognized  me  until  told  of  their 
blunder. 

How  many   of   these   witnesses  would   have    recognized 
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Dick  Liddil  had  he  come  to  hie  trial  unheralded  t  Special 
pains  were  taken  by  the  drill  masters  for  the  prosecution  to 
exhibit  him  and  have  him  identified.  No  one  ean  tell  how  he 
was  dressed  on  that  raid,  although  they  can  tell  sll  about 
Frank  James'  apparel,  because  they  learned  it  from  Liddil 's 
story.  Liddil  is  as  marked  a  man  in  appearance  as  James, 
or  more  so.  He  has  a  yillainous  took,  with  a  protruding  eye, 
lying  around  on  his  cheek,  that  no  man  ought  ever  to  for- 
get. 

There  has  been  marked  industry  and  woiic  by  the  state. 
Eyen  the  kind  of  toes  to  James'  boots  has  been  described, 
when  the  witnesses  could  not  tell  anything  about  the  shoes 
or  boots  of  others  of  the  party.  On  the  witness  stand  we  had 
a  striking  illustration  of  the  infirmity  and  danger  of  this 
character  of  evidence.  Mrs.  Wolfinberger  swore  with  wo- 
manly energy  and  assurance  to  the  identity  of  the  prisoner. 
She  is  a  positivist — never  mistaken.  She  was  asked,  in  test 
of  her  accuracy  of  judgment,  if  she  had  everseen  any  of  the 
counsel  for  the  prisoner  i^rior  to  this  triaL  O,  yes;  I  saw 
Qovemor  Johnson  here,  in  this  court  house,  last  June;  WeB, 
it  turns  out  she  was  mistaken ;  she  did  not  see  the^  governor 
with  his  smiling,  impressive  face.  She  was  equally  as  posi- 
tive about  having  seen  the  governor  as  she  is  of  having  seen 
James  on  the  raid. 

On  such  evidence  of  identity,  you,  gentlemen  of  the  jury, 
are  asked  to  take  this  man's  life.   Beware  I 

I  must  not  quit  this  branch  of  the  evidence  without  no- 
ticing the  testimony  of  old  man  Soule.  This  witness  is  a 
genius—or  rather  sui  gensri9.  He  belongs  to  the  Pilgrim 
Fathers.  He  came  over  in  the  Mayflower,  b^rond  a  doubt 
He  is  a  regular  Praise-Cbd-Barebones.  In  the  absence  of 
camp  meetings  and  elections,  he  is  perishing  for  a  hanging. 
He  knows  he  has  the  right  man.  He  has  brooded  so  long 
and  intently  over  the  delivery  of  his  testimony  on  this  trial 
that  he  actually  panted  under  its  burden.  He  was  a  regu- 
lar pent-up  ntica.  I  thought  he  would  burst.  He  sat  one 
heel  on  the  other  of  his  brogans,  threw  his  head  back  to  the 
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buttons  on  the  back  of  his  eoat,  asd  shot  up  his  waistband 
where  his  nose  should  have  been.  He  started  to  get  out  of 
his  clothes,  in  illustration  of  an  answer  to  a  question  put 
to  him  by  myself,  and  if  the  judge  had  not  stopped  him  he 
would  have  been  in  dishabille  before  this  jury,  dancing  the 
racquette.  He  saw  Frank,  and  don't  you  forget  it.  He 
traced  the  horses  which  Frank  and  his  companion  rode, 
aroimd  to  Montgomery's  where  the  party,  whoever  they 
were,  took  supper  that  evening.  Clearly  therefore  the  man 
who  is  identified  by  Soule  as  Frank  James  is  the  same  man 
who  went  to  Montgomery's  and  ate  supper.  To  complete  his 
testimony,  therefore,  it  was  reasonable  to  suppose  that  the 
state  would  introduce  the  Montgomerys  in  corroboration. 
The  Montgomerys  were  brought  here  on  subpoena  at  the 
instance  of  the  state,  and  were  in  attendance  when  the  state 
closed  its  testimony.  Why  did  not  the  state  introduce  them? 
Is  the  state  seeking  conviction,  right  or  wrong  t  Does  this 
prosecution  represent  the  dignity  and  honor  of  the  state,  or 
the  ambition  of  private  counsel! 

The  instrumentality  of  the  grand  jury — ^the  indictment 
—  this  investigation  and  trial — are,  under  the  theory  of 
the  constitution  and  the  law  of  the  land,  supposed 
to  be  designed  solely  to  develop  the  truth  and  attain  the 
ends  of  public  justice.  The  prosecuting  attorney,  in  his 
office,  represents  the  whole  body  of  the  i>eopIe.  The  de- 
fendant is  equally  the  object,  in  contemplation  of  law,  of  his 
protection  and  vindication.  The  public  prosecutor  who 
would  convict  a  prisoner  by  withholding  part  of  the  testi- 
mony violates  his  oath  of  office,  and  becomes  accessory  to  a 
great  wrong. 

But  the  truth  is  that  this  prosecution  has  long  since  passed 
from  the  control  of  the  officer  designated  by  the  statute  of 
the  state  for  its  management  and  conduct.  It  is  imder  the 
complete  and  absolute  control  of  private  prosecutors,  who 
are  seeking  victory  and  fame,  ambition  and  revenge  have 
usurped  the  high  province  of  justice,  and  the  dignity  and 
peace  of  the  state  are  bartered  away  in  the  greed  and  strug- 
gle of  the  volunteer  and  hired  aids  for  cheap  glory. 
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The  defense  had  to  put  the  Montgomerys  on  the  witness 
stand.  Mrs.  Montgomery  and  daughter,  who  waited  on  the 
men  at  the  table  that  evening,  with  every  favorable  oppor- 
tunity for  observation,  tell  you  the  prisoner  is  not  the  man. 
And  the  reasons  assigned  by  them  for  their  conclusion  leave 
no  reasonable  room  for  doubt  as  to  the  correctness  of  their 
judgment. 

One  other  thought  in  this  connection.  The  striking  simi- 
larity between  Wood  Hite  and  Prank  James  made  it  quite 
plausible  for  Dick  Liddil  to  substitute  Prank  for  Hite.  So 
much  so  is  this  true  that  if  Hite  were  alive  and  on  trial  in- 
stead of  the  prisoner,  the  same  evidence  given  by  Liddil, 
and  that  in  corroboration,  so-called,  would  apply  with  equal 
force  to  Hite.  It  must  be  kept  in  mind  that  in  order  to  place 
Prank  James  in  the  Winston  robbery  the  state  must  show 
there  were  five  persons  in  that  raid.  Pour  of  them  are  con- 
ceded by  the  State  to  be  Jesse  James,  Wood  Hite,  Clarence 
Hite  and  Dick  Liddil. 

Now,  only  four  men  were  seen  together  by  any  witness, 
outside  of  Liddil.  When  separated  two  were  invariably  to- 
gether. To  account  for  the  absence  of  the  fifth  man  Liddil 
always  had  him  off  somewhere  on  a  reconnoitering  expedi- 
tion, to  see  when  the  trains  would  pass  the  towns  or  to  get 
provisions.  But  there  came  a  time  when,  if  there  were  five 
men  in  the  party,  it  was  in  the  power  of  the  state  and  Liddil 
to  show  it  by  other  witnesses.  You  will  remember,  gentle- 
men, that  on  the  day  before  the  robbery  and  homicide  in 
question  Liddil  had  all  the  parties  on  horseback  in  Daviess 
county.  Jesse,  Prank  and  Clarence  Hite  were  together,  Dick 
and  Wood  Hite  were  together — according  to  Sir  Richard. 
The  party  of  three  are  accounted  for  by  other  witnesses,  who 
saw  the  group  of  three  together.  But  where  is  the  witness 
who  saw  the  other  two  at  or  about  that  timet  Liddil  says 
he  and  Wood  Hite  ate  dinner  together.  Where !  Who  saw 
yout  Mark  me  here,  gentlemen  of  the  jury,  on  every  other 
day  save  this  Liddil,  with  wonderful  precision,  could  tell  you 
where  he  stopped  and  ate.    The  name  of  the  family  was  pat 
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on  his  lips.  He  could  tell  you  the  number  of  the  children  in 
the  family — ^the  dress  of  each— how  their  hair  was  combed, 
and  how  the  nose  was  kept.  He  could  describe  the  host  and 
hostess,  the  character  of  the  house,  the  stable  and  outhouses. 
But  on  this  important  day,  when  he  and  Wood  Hite  dined  to- 
gether, and  which  would  have  definitely  settled  the  presence 
of  the  fifth  man  on  the  raid  if  corroborated  as  to  this  dining, 
Bichard  was  not  himself,  but  was  all  at  sea.  He  could  not 
give  the  name  of  the  landlord,  nor  any  description  of  the 
family,  the  country,  nor  anything  by  which  we  might  catch 
him  in  his  lie. 

The  old  fox  was  cornered  at  last.  He  and  his  trainers  had 
not  anticipated  this  crisis.  If  they  had,  Liddil  would  have 
had  this  fifth  man  off  alone  on  some  reconnoissance. 

We  are  now  brought,  in  the  process  of  this  discussion,  to 
the  scene  of  the  robbery  and  homicide.  (Here  the  speaker 
discussed  with  elaboration  the  declarations  of  law  given  by 
the  court,  especially  with  reference  to  the  character  of  cor- 
roborating testimony  and  circumstances  essential  to  warrant 
the  jury  in  convicting  on  the  testimony  of  an  accomplice.) 

You,  gentlemen  of  the  jury,  must  not  forget  in  your  de- 
liberations that  this  corroboration  of  Liddil  must  be  as  to 
the  res  gestae  that  it  must  be  material,  independent,  facts 
showing  the  actual  presence  of  the  prisoner,  not  alone  some- 
where on  that  raid,  but  at  the  time  and  place  of  the  homi- 
cide. 

It  must  be  borne  in  mind  that  it  is  an  easy  matter  for 
Dick  Liddil  to  detail,  with  great  particularity,  the  events 
preceding  the  attack  on  the  train.  It  is  easy  for  him  to  detail 
the  incidents  of  the  raid  into  Livingston  county,  just  preced- 
ing, and  the  minviia  of  the  robbery  and  what  followed,  for 
the  simple  reason  that  he  was  a  participant  in  and  eye  wit- 
ness of  it  all.  But  this  is  not  corroboration  in  contemplation 
of  the  law,  as  declared  to  you  in  these  instructions  of  the 
court.  Who  corroborates  Dick  Liddil  that  Prank  James  was 
present  at  the  homicide  f  This  is  the  all  important,  material 
question;  and  you  must  never  lose  sight  of  this  when  the 
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prosecution  are  talking  to  yon  about  Liddil  being  corrobor- 
ated. 

Strike  out  of  this  case  the  testimony  of  that  scotmdrel 
Liddil  and  I  submit  that  tiiere  is  not  a  scintilla  of  proof  on 
which  an  honest,  intelligent  jury  could  base  a  conclusion 
that  Frank  James  was  present  at  the  robbery  and  homicide 
in  question.  No  one  saw  him ;  no  one  pretends  to  have  recog- 
nized him  there.  Who  shot  the  deceased,  McMillan,  or  how 
the  i)erson  did  it,  no  one  knows,  so  far  as  we  can  judge  from 
this  testimony.  Outside  of  Liddil 's  testimony,  there  is  not  a 
man  on  this  jury  who  can  place  his  hand  on  his  heart  and 
say  that  the  prisoner  was  within  ten  miles  of  the  tragedy. 
Under  the  instructions  of  the  court,  and  the  solemn  bond  of 
your  recorded  oath,  you  are  bound  to  say  there  is  no  cor- 
roboration of  Liddil  as  to  the  actual  and  required  presence 
of  Frank  James  at  the  place  and  time  of  the  homicide.  You 
ean  not,  therefore,  convict  this  man,  without  disobeying  the 
law,  so  it  seems  to  me. 

You,  gentlemen,  are  courageous  and  honest  enough,  I 
trust,  to  say  so  though  all  hell  rise  in  arms  against  you.  Eyen 
were  it  <^onceded  that  Prank  James  was  present  at  the  rob- 
bery, the  case  of  the  state  must  fail.  Governor  Crittenden 
told  you  from  that  witness  stand  that  that  prince  of  scoun- 
drels and  liars,  Dick  Liddil,  shortly  after  his  surrender,  told 
him  that  Frank  James  was  not  responsible  for  the  killing  of 
McMillan ;  that  on  the  contrary,  that  when  Frank  saw  liiat 
human  life  had  been  taken  he  upbraided  Jesse  James  for  the 
unnecessary  act,  reminding  him  that  the  distinct  understand- 
ing was  that  no  blood  was  to  be  shed,  and  that  had  he 
(Frank)  anticipated  this  homicide  he  would  have  abandoned 
the  expedition.  That  thereat  Jesse  replied  he  had  done  it  in 
order  to  bind  his  band  more  closely.  Crediting  this  state- 
ment of  liddil,  it  shows  that  the  homicide  was  not  commit- 
ted in  furtherance  of  the  prosecution  of  a  common  design  or 
undertaking.  Neither  was  it  done  from  the  necessity  of  the 
situation  in  which  one  of  the  conspirators  suddenly  found 
himself  while  engaged  in  the  prosecution  of  the  design  to 
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rob.  It  was  an  act,  on  the  contrary,  of  pure  wantonness,  per- 
petrated  by  one  of  the  parties  wholly  aside  from  the  com- 
mon enterprise,  and  on  his  individual  resi)onsibility.  As  such, 
under  the  instruction  of  the  court,  and  upon  principles  of 
plain  justice,  the  defendant  can  not  be  held  responsible  for 
that  homicide. 

If  his  Honor  on  the  bench  were  on  trial,  you  would  not 
hesitate  to  acquit  him  on  this  evidence.  Under  the  law  the 
life  of  this  defendant  is  as  precious  as  that  of  the  judge,  or 
the  chief  magistrate  of  this  commonwealth.  This  is  among 
the  chief  glories  of  the  Republic ;  it  shields  him  as  it  does  the 
most  exalted.  To  sacrifice  the  life  of  Frank  James  at  the 
behest  of  popular  i^re  judice  and  clamor  is  to  wound  and  cut 
down  the  spirit  of  justice,  and  murder  liberty  at  the  alter. 

My  associates  have  so  clearly  shown  from  the  evidence 
that  in  fact  only  four  men  participated  in  the  attack  on  the 
train  that  I  need  scarcely  add  a  word  to  strengthen  this  part 
of  the  defense.  The  third  man  who  cut  the  bell  rope  I  am 
satisfied  was  the  brakeman.  Where  is  he  f  Why  has  not  the 
state,  backed  as  it  is  in  this  prosecution  by  the  railroad  com- 
panies, presented  him  here,  or  accounted  for  his  absence  T  He 
is  singularly  absent.  He  was  an  important  witness,  as  he 
must  have  been  quite  a  factor  in  the  transaction.  No  higher 
evidence  of  the  desi>eration  and  vindictiveness  of  this  prose- 
cution was  furnished  during  this  trial  than  the  wanton, 
cruel  and  unmanly  attack  made  ui>on  Mr.  Brosius.  His  tes- 
timony was  pointed.  It  shows,  indisimtably  and  irrefutably, 
that  but  two  men  entered  the  car.  If  so  the  state's  theory 
of  the  homicide  is  blasted.  Therefore,  counsel  for  the  prose- 
cution have  sought  to  destroy  the  good  name  and  reputation 
of  this  young  man.  How  heartless  the  assault  made  upon 
him  I  He  is  your  fellow  countyman — an  ornament  to  the  bar 
and  the  community.  No  cloud  of  dishonor  has  ever  fallen 
across  his  imthway. 

But  for  personal  ambition,  a  triumph  in  this  case,  counsel, 
who  have  known  him  so  long — ^how  pure  and  manly  he  is — 
would  relentlessly  strike  hun  down,  not  only  before  his  own 
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people,  but  before  his  wife  and  little  ones.  Shame,  unspeak- 
ably shame,  on  such  methods,  and  such  an  unchiyalrous  spir- 
it.   Let  your  verdict  be  his  vindication. 

Gentlemen  of  the  jury,  the  defense  might  safely  have 
rested  its  canse  where  the  state  left  it.  Bnt  the  prisoner  had 
nothing  to  conceal,  pertinent  to  this  issue.  It  was  his  wish 
to  take  the  stand,  and  lay  before  you  his  whole  history  bear- 
ing upon  this  investigation.  Is  there  either  internal  or  ex- 
ternal improbability  in  his  story?  When  he  broke  from  "the 
gang"  in  Kentucky,  before  their  return  to  Missouri,  where 
and  to  whom  could  he  more  safely  and  more  reasonably  and 
more  naturally  turn  than  to  his  sister's  home  in  Texas?  The 
world  was  in  arms  against  him.  She  lived  in  a  remote  fron- 
tier settlement,  where  perhaps  he  might  find  shelter  from  the 
huntsman's  pack. 

Counsel  for  the  state  fancied  they  had  put  the  defendant 
in  a  cul-de-sac  when  he  could  not  tell  all  the  places  and 
points  of  his  travel  to  and  through  Texas  with  the  same  de- 
tail, as  to  hotels,  towns  and  railroads,  when  traveling 
through  the  south  at  one  time  with  his  wife  and  child.  "Why 
is  it,  they  ask,  he  cannot  give  the  names  of  the  houses,  etc., 
in  his  tour  through  Texas?  Frank  James'  ways  and  meth- 
ods,  Mr.  Wallace,  were  too  deep  and  strategie  for  your  ken, 
else  you  and  your  Jackal  pack  would  have  scented  the  game, 
and  secured  the  prize  money  before  he  disappointed  them  by 
surrendering  to  the  governor. 

The  situation  and  tactics  of  Prank  James,  while  traveling 
with  his  wife  and  child,  in  a  densely  populated  country, 
was  necessarily,  or  naturally  enough,  quite  different  from 
traveling  to  and  through  Texas.  What  was  consummate 
tact  in  the  one  case  would  have  been  mortal  stupidity  in  the 
other.  In  the  Atlantic  States  he  and  his  wife  were  utter 
strangers.  The  very  manner  of  his  open  travel,  with  wife 
and  child,  attracted  no  attention.  But  in  Texas  he  was 
alone.  Its  towns  and  thoroughfares  are  peopled  with  Mis- 
sourians— with  men  who  marched  and  camped  with  him 
during  the  war.    Traveling  alone  he  had  no  occasion  to  go 
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to  hotels.  At  Denison  he  trusted  alone  to  a  single  friend. 
From  there  to  his  sister  *8  he  road,  a  solitary  horseman.  He 
asked  nobody's  name,  as  he  wonld  not  provoke  inquiry  as 
to  his  own.  At  his  sister's  house  he  remained  in  absolute 
seclusion,  for  the  very  obvious  reason,  that  had  he  exposed 
himself  to  strangers  and  cowboys,  it  would  have  excited  in- 
quiry as  to  who  he  was,  and  what  he  did  there.  When  he 
rode  out  for  exercise  he  was  a  ranger.  When  h«  went  to 
Denison  to  meet  his  friend,  to  hear  from  his  wife,  he  rode 
through  the  Indian  Territory,  and  accepted  the  hospitality 
of  the  no-talking  Indian. 

But  why  don't  you  give  up  the  name  of  the  friend  at 
Denison,  inquired  th«  state's  counsel.  Ill  tell  you  frankly: 
It  is  because  Frank  James,  unlike  your  pet,  Dick  Liddil, 
never  betrays  a  friend  or  foe.  Situated  as  Frank  James 
was,  with  the  royal  posse  comitatus  of  a  state  after  him, 
with  a  swarm  of  detectives  and  spies  scenting  his  footsteps 
like  sleuth-hounds,  stimulated  to  assassination  by  large  re- 
wards, it  was  perilous  for  any  citizen  to  give  this  hunted 
man  shelter,  bread,  or  to  be  even  the  medium  of  a  word  of 
love  from  his  far-away  wife.  Whatever  the  world  mzj 
think  of  Frank  James  he  is  made  of  that  stuff,  before  he 
would  expose  to  ptiblic  obloquy,  with  his  consent,  the  nam«  of 
the  man  who  thus  succored  him^  he  would  march  to  the  dead- 
fall on  the  scaffold  as  cahn  and  intrepid  as  did  the  grand  mar- 
shal of  Saxony  to  his  untimely  grave. 

We  had  in  the  progress  of  this  trial  a  striking  illustration 
of  the  inviolability  of  the  laws  of  hospitality  and  personal 
confidence.  Frank  O'Neill,  the  accomplished  correspondent 
of  the  Missouri  Republican,  when  asked  on  the  witness  stand 
to  give  the  name  of  the  third  person  present  at  the  interview 
had  by  him  with  Frank  James,  just  prior  to  his  formal  sur- 
render to  the  (Jovemor,  declined  to  answer,  for  the  reason 
that  to  do  so  would  be  a  breach  of  confidence,  and  unneces- 
sarily subject  to  criticism  a  friend.  It  was  manly  and  brave 
in  him  to  stand  and  keep  faith.  And  the  court  showed  how 
sacred  is  the  regard  for  that  unwritten  law  of  friendship. 
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m  that  lie  would  not  enforce  a  diadosiire  even  in  a  judicial 
investigation. 

Wbat  was  a  virtue  in  O'Neill,  ought  not  to  be  an  inerimi- 
nating  aet  on  the  part  of  Frank  Jametu  I  honor  the  man 
who  would  die  for  a  friend  rather  than  the  wretch  who 
would  betray  an  enemy. 

If  Frank  James  was  not  in  Texas,  as  he  testified,  Palmer 
and  wife  are  perjurers.  Had  their  testimony  been  fabri- 
cated. Palmer  would  have  had  himself  a  home  all  the  time 
James  was  there;  and  Mrs.  Palmer  would  have  had  him 
there  on  the  identical  day  of  the  Winston  robbery.  But  she 
told  her  story,  let  it  bear  as  it  might.  Is  Mrs.  Palmer  un- 
worthy of  belief  because  she  is  a  sister?  Is  it  the  unwritten 
law  of  a  Christian  land  that  where  blood  runs  thick  and  sis- 
terly love  is  ^uick,  perjury  knots  and  breeds?  You,  gentle- 
men of  the  jury,  beheld  her  on  the  witness  stand.  You  looked 
into  her  calm,  sweet  face,  all  over  which  God  has  written  in- 
nocence, purity  and  truth.  "Will  you  brook  its  persuasive 
eloquence  and  stamp  it  with  perjury,  that  Dick  Liddil  and 
the  han^^man  may  chuckle  in  their  triumph? 

Nor  is  that  alL  If  that  smirking  scoundrel,  with  a  heart 
all  dead  to  pity,  festering  with  the  canker  of  multiplied 
Climes,  is  to  be  believed,  Nickolson,  John  Samuels,  Tom 
Mimms,  and  old  Mrs.  Samuels  have  each,  separately,  sworn 
falsely  and  corruptly.  But  who  imi>eaches  them  ?  Public 
fame  speaks  here  through  no  witness  against  their  reputa- 
tion for  truth.  No  breach  was  made  in  the  consistency  or 
reasonableness  of  their  testimony  by  either  a  rigid,  skillful, 
or  bulljring  ero8s<*examination. 

Mrs.  Samuels,  it  is  true,  is  the  prisoner's  mother.  I  know 
how  the  unfeeling  world  and  a  censorious,  sensational  press 
have  chided  her— even  making  her  the  subject  of  ribald  jest. 
But  whatever  else  she  may  be  to  the  world,  she  is  to  this 
prisoner  a  mother.  "Whatever  he  may  be  to  the  jaundiced 
public  eye,  to  her  he  is  a  son— her  boy  Buck.  0 !  how  much 
of  divinity  and  consecration  are  wrapped  up  in  those  two 
words — smother,  child !    How  the  one  stirs  while  it  chastens 
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our  youth ;  while  the  other  qxiickens  the  pulse  and  gladdens 
the  heart  of  old  age. 

It  has  been  whisi>ered  about  this  temple  of  justiee^  and 
into  too-willing  ears,  that  this  old  mother  is  unworthy  of 
belief^  and  ought  to  have  staid  at  home.  The  icy  heart  often 
tells  the  mother  to  let  her  child  go;  but  the  instinct  of  a 
mother's  heart  knows  no  policy,  it  employs  no  strategem 
and  deploys  no  vidette.  Like  the  intrepid  Douglass,  who 
carried  with  him  on  the  Crusades  the  heart  of  Robert  Bruce, 
and  flung  it  into  the  midst  of  the  fee,  where  carnage  and 
death  rioted,  in  order  to  inspire  his  soldiers  to  its  rescue,  the 
mother  will  follow  her  heart — ^her  child— wherever  perils 
most  beset  him. 

Who  will  banish  her  from  this  court  room  ?  Who  shall 
set  bounds  to  her  devotion,  measure,  estimate  it,  or  reach 
down  to  its  fathomless  depths,  grasp  and  bind  its  operations  f 
Rather  go  tell  the  earth  to  cease  its  revolutions ;  the  sun  to 
cease  to  warm ;  and  the  sea  be  still. 

As  day  unto  day  uttereth  speech,  and  night  showeth 
knowledge  thereof,  this  old  mother  Samuels,  never  lifts  up 
in  prayer,  or  moves  in  her  daily  round  of  domestic  duty,  her 
right  arm  that  its  missing  hand  does  not  remind  her  of  per- 
secution and  suffering  endured  because  she  was  a  mother. 
And  if,  as  often  as  her  children  have  looked  upon  that  hand- 
less  arm,  they  have  felt  the  beatings  of  the  tiger's  heart 
within  them,  at  thought  of  the  mercenary  vandals  who,  to 
slake  their  thirst  for  gold  and  feed  their  ravenous  maws  on 
prize  money,  threw  hand  grenades  into  a  mother's  home, 
tearing  muscle  from  muscle  and  bone  from  bone,  and  mur- 
dering her  innocent  helpless  child,  is  it  too  much,  in  human 
nature,  to  say  the  world  ought  to  forgive  them  much  I 

If  Frank  James  was  in  the  country,. at  the  time  of  the  rob- 
bery and  homicide  in  question,  she  knew  it,  as  did  her  fam- 
ily. They  swear  he  was  not;  and  the  mother  was  told  by 
Liddil  that  Frank  had  gone  south.  Before  they  were  placed 
under  the  necessity  of  swearing  otherwise,  under  the  com- 
pact to  destroy  the  def eiidant  to  save  their  own  necks,  Dick 
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Liddil,  Mrs.  Bolton  and  the  Ford  boys,  over  and  over  again, 
declared  that  Frank  was  not  in  that  raid.  Will  you  believe 
them  then  or  now  ?  Dick  Liddil  told  Frank  Tutt,  Crowder, 
Chiles  and  Oeneral  Shelby  that  Frank  James  was  not  here. 
He  then  had  no  conceivable  motive  to  deceive  these  men, 
whereas  he  now  has  every  motive  and  incentive  that  a  bad, 
desperate,  cowardly  man  conid  have,  to  place  Frank  in  the 
robbery. 

Every  instinct  of  humanity,  every  sentiment  of  chivalry 
and  justice  and  mercy  plead  with  you  to  disbelieve  that 
cringing,  crawling  recreant,  Dick  LiddiL  A  man  who  lies 
without  oath  will  lie  under  oath. 

Gentlemen  of  the  jury,  exhausted,  physically,  as  I  am,  in 
the  stifling  atmosphere  of  this  crowded  room,  and  weary, 
to  impatience,  as  you  must  be,  I  can  not  leave  this  case 
without  saying  to  you,  and  to  the  country,  that  I  had  still 
another  incentive  in  accepting  the  defense  of  this  man.  It 
was  one  sentence  in  the  letter  asking  for  my  services.  Ita 
sentiment  touched  and  entered  my  soul.  It  declared  that 
the  prisoner  had  but  one  object,  one  hope,  which  was  to  de- 
vote the  remnant  of  his  days  to  the  state  as  a  good  citizen, 
and  to  earn  for  his  wife  and  child  an  honest  livelihood. 

I  had  heard  of  the  little  woman,  spotless  as  the  falling 
snow,  whose  youth,  like  the  season  it  typifies,  was  one 
crowded  garland  of  rich  and  fragrant  blossoms,  refreshing 
every  eye  with  present  beauty  and  filling  every  heart  with 
promised  benefits;  who,  spurning  the  smiles  of  the  world, 
gave  to  the  bold  rider  her  virgin  heart,  to  cleave  to  him  in 
shadow  as  in  sunshine,  in  sorrow  as  in  joy.  And  as  I  have 
witnessed  how  loyally  she  has  kept  her  vow,  how  like  a  good 
angel  she  has  attended  him  at  rest  or  wandering,  how  closer 
she  has  drawn  the  cords  of  affection  about  him  as  the  pelting 
storms  of  vengeance  and  hate  have  pitilessly  beaten  about 
the  iron  doors  and  grated  windows  of  his  prison,  I  have  felt 
that  if  I  could  utter  a  word  that  might  give  to  this  noble 
woman  the  man,  unfettered,  to  whom  she  so  clings,  it  were 
an  honor  more  to  be  coveted  than  offices  and  the  praises  of 
men. 
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Before  taking  my  seat,  gentlemen^  allow  me  to  speak  a 
word  of  warning  and  courage.  I  am  mindful  of  how  poten- 
tial is  that  which  we  call  public  sentiment.  Sometimes  it  is 
healthful  and  curative  in  the  body  politic.  Then  again  it 
is  morbid  and  vicious.  Sometimes  it  is  honest,  just  and 
brave.  And  then,  too  often,  it  is  hollow,  rotten,  ignorant 
and  cowardly.  You  will  be  told,  doubtless,  by  the  ambitious, 
volunteer  counsel  who  is  to  close  this  case  for  the  state  (Mr. 
Wallace)  ostensibly,  but  who  is  in  quest  of  fame  and  popu- 
lar applause,  that  the  eyes  of  the  country  are  on  you ;  that 
the  good  name  of  Missouri  demands  this  man's  life.  For  one 
I  am  glad  of  the  opportunity  to  say  that  I  am  sick  unto  dis- 
gust over  the  ceaseless  maudlin  twaddle  about  poor  old  Mis- 
souri. It  is  the  slogan  of  an  unprincipled  partisan  press. 
It  is  the  cant  of  hypocrites  and  the  refrain  of  demagogues. 

I  yield  to  no  man  in  my  attachment  to  Missouri.  My  peo- 
ple, of  my  blood,  stood  by  its  cradle  when  it  was  bom.  With 
rifle  they  fought  back  the  savage,  trampled  down  the  wild 
brier  and  bull  knettles,  and  blazed  out  the  paths  that  have 
led  to  her  present  splendid  civilization.  On  her  generous 
bosom  I  was  cradled.  Her  honor  and  glory  are  as  dear  to  me  as 
the  memory  of  the  sainted  father  and  mother  who  sleep  be- 
neath her  sod.  I  am  proud  of  the  state,  her  i>eacefulness, 
her  laws,  her  patriotism.  The  most  lawless  and  recreant 
men  in  the  state  are  the  miserable  politicians  and  editors 
who  malign  and  slander  her  good  name.  I  do  not  think  it 
necessary,  in  order  to  appease  them,  or  the  land  agents,  or 
the  long  haired  men  and  short  haired  women,  who  imagine 
themselves  the  satellites  of  higher  civilization,  to  attend  the 
star  of  empire  in  its  westward  flight,  that  one  day  out  of 
every  seven  should  be  set  aside  by  executive  proclamation 
for  the  hanging  of  an  old  Missourian. 

To  convict  this  man  because  some  town  politician  or  pub- 
lie  clamor  demands  it,  would  not  only  be  cowardice,  but  ju- 
dicial murder.  The  men  who  cry  out  for  the  life  of  the  so- 
called  outlaw,  no  matter  what  the  proof  or  the  law,  are  them- 
selves outlaws  and  demons.    No,  gentlemen,  this  court  house 
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is  the  temple  of  justice.  The  voice  of  clamor,  the  bfeath  of 
prejudice,  must  not  enter  here.  You  are  sworn  sentmeb  on 
eruard  at  its  portals.  Do  your  duty.  Stand,  and  stand  for- 
ever on  your  oaths.  Eemember  that  after  all  the  true  he- 
roes of  this  world  are  its  moral  heroes.  The  Axtee  who  can 
tear  out  his  heart  and  fling  it  while  still  palpitating  as  an 
offering  to  his  Ood,  is  simply  an  untaught  barbarian.  The 
soldier  who  can  march  up  to  the  cannon's  month,  the  fire- 
man who  can  mount  his  ladder  wreathed  in  flames  and  flfo 
to  the  rescue  of  human  life,  e:diibit  splendid  courage.  Bat 
often  this  is  mere  physical  eouraige.  The  man  who  em  £e 
for  truth,  or  face  the  frowning,  mad,  unappeasaUe  multi- 
tude, and  stand  immovable  fov  the  right,  is  grander  and 
braver  than  all  others. 

To  uphold  the  law,  and  bring  offenders  to  justice,  is  a 
most  important  duly  of  citizenship.  But  the  higher  tribute 
to  the  law  is  when  court  and  jury  can  rise  superior  to  popu- 
lar outcry,  above  the  foul  air  of  prejudice  and  passion, 
standing  calm  and  serene  oo  the  mountain  hei^its  of  jos- 
tice  and  mercy,  declare  that  here,  in  this  land,  dedicated 
forever  to  law  and  human  freedom,  no  man  shall  be  con- 
victed on  rumor  or  suspicion,  but  only  on  the  evidence  of 
lawful  witnesses  and  according  to  the  law  of  the  ksid. 

Thus  spoke  our  Anglo-Saxon  ancestry  six  hundred  years 
ago  at  Bunnymede,  when  the  Magna  Carta  itself  was  bom. 

Freemen  of  Daviess  county,  let  it  not  be  said  of  your  ver- 
dict that  law  and  perscmal  freedom  have,  in  their  march 
across  the  centuries,  lost  one  atom  of  their  vigor,  or  virtue, 
by  being  transplanted  in  American  soiL  Be  brave  and 
manly.  If  you  err,  let  it  be  on  the  side  of  mercy.  It  is  Qod- 
like  to  be  merciful ;  it  is  hellish  to  be  revengeful  I  will  have 
mercy  and  not  sacrifice,  said  the  Saviour  when  on  earth.  Let 
your  verdict  be  a  loyal  response  to  the  evidence  and  the 
spirit  of  the  law;  and  as  true  manhood  ever  wins  tribute, 
when  the  passion  of  the  day  is  past,  and  reason  has  asserted 
her  dominion,  you  will  be  honored  and  crowned. 
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September  5. 

Mr.  ShankUn  defined  his  position  in  the  case  as  that  of  a 
man  who  was  proud  to  serve  a  friend  in  the  person  of  Circuit 
Attorney  Hamiltoui  and  at  the  same  time  to  perform  toward 
the  state  what  he  regarded  as  an  important  duty.  He  denied 
emphatically  that  he  was  the  employe  of  the  Bode  Island 
road  in  this  prosecution^  but  even  though  he  were  he  should 
not  be  ashamed  of  it»  and  were  he  a  juror,  and  were  an  at- 
torney for  the  defense  to  insult  him  by  trying  to  affect  his 
verdict  through  a  charge  that  an  outraged  corporation  was 
assisting  in  the  prosecution  of  the  case,  he  would  qpit  in  the 
face  of  that  attorney — ^if  the  latter  were  not  too  big.  He  re- 
minded the  jury  that  although  the  defendant's  name  had  been 
associated  with  the  robbery  of  the  Liberty  bank^  with  the  kill- 
ing of  the  Bock  Island  engineer  near  Adair;  with  the  killing 
of  the  bank  cashier  at  Northfield ;  with  the  murder  of  Sheets 
in  the  Qallatin  bank,  and  with  the  commission  or  other  crimes, 
the  only  issue  before  the  jury  on  the  present  occasion  was 
whether  Frank  James  was  a  ];>articq[>ant  in  the  Winston  rob- 
bery. 

Judge  PhiUpB  took  ezeeptien  to  fiiese  raaarks  as  improper. 

The  CouBT  said  it  would  not  have  pennitted  them  to  be  made  had 
not  Judge  Philips  himself  made  referenee  to  the  wsecistion  of  the 
name  of  Frank  James  with  crimes  on  the  date  of  his  loeating  in 

Tennessee. 

Mr.  ShankUi^  said  that  while  he  could  not  make  the  ornate 
and  eloquent  speech  that  Judge  HuHps  could,  he  had  the 
consolation  that  Josh  Billings  found  when  he  contemplated 
the  fact  that  he  couldn't  make  the  qpeech  that  Henry  Ward 
Beecher  could.  Josh  said  that  while  that  was  the  ease,  it  was 
comforting  to  know  that  Henry  Ward  couldn't  make  the 
speech  that  Josh  Billings  could.  The  defense  depended  en- 
tirely on  the  testimony  of  the  relatives  of  the  defendant,  and 
upon  that  of  the  harborers  of  the  robber  gang.  As  for  Mia. 
Samuels,  he  had  no  fault  to  find  with  her  for  harboring  her 
own  sons,  but  he  did  blame  her  for  failure  to  endeavor  to  re- 
claim them,  and  for  harboring  IMck  Liddil,  Jim  Cummings, 
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the  Hites  and  other  membeis  of  a  gang  she  knew  to  be  en- 
gaged in  robbery  and  murder.  He  did  not  blame  G«n.  Shelby 
for  retaining  a  regard,  after  the  war  dosed,  for  the  men  who 
fought  with  him,  but  he  did  blame  him  for  allowing  his  re- 
gard to  make  him  a  harborer  of  criminals,  be  th^  old  com- 
rades in  arms  or  what  not  He  never  conceived  for  any  man 
a  friendship  so  deep  that  it  could  survive  the  perpetration  of 
murders  and  robberies,  and  self-respect  as  well  as  a  duty  to 
society  and  the  state  forbade  it  Judge  Philix>s  had  spoken 
beautifully  concerning  his  own  attitude  in  this  case,  and  the 
defender  of  a  man  whose  flag  had  gone  down  when  his  own 
went  up  in  the  great  civil  war,  and  the  inference  had  been 
that  a  champion  was  needed  to  defend  in  Missouri  the  liber- 
ties and  rights  of  the  men  whose  flag  had  gone  down  when 
Judge  Philips'  flag  went  up,  and  yet  I  remind  you  that  in 
the  United  States  senate  there  are  today  a  Vest,  a  Cockrell, 
and  in  the  chair  of  the  attorney-general  of  Missouri  there  is 
a  Mclntyre,  all  of  whom  had  fought  under  that  flag  which 
went  down  when  Judge  Philips'  flag  went  up,  and  all  of 
whom  it  was  the  delight  of  the  people  of  Missouri,  whatever 
their  flag  had  been,  to  honor.  But  these  men  had  not  gone 
into  the  profession  of  robbery  and  murder.  As  a  matter  of 
fact,  the  war  and  its  issues  had  nought  to  do  with  the  pres- 
ent case,  and  the  only  issue  was  whether  Frank  James,  who 
had  been  characterized  by  counsel  as  the  most  remarkable 
man  of  the  nineteenth  century,  who  was  the  oldest  and  the 
last  of  the  most  formidable  gang  of  robbers  that  ever  cursed 
a  state  or  disgraced  a  nation,  and  who,  having  passed  the 
prime  of  life  and  lost  his  vigor  and  strength,  had  as  a  last  re- 
sort surrendered  to  the  governor  in  the  hope  of  escaping  the 
punishment  he  deserved — ^whether  this  PYank  James  was  one 
of  the  men  who  robbed  that  train  at  "Winston  on  which  two 
innocent  men  were  butchered.  At  no  time  since  1870  had 
any  conditions  existed  which  would  have  denied  to  Prank 
James  a  fair  trial  had  he  surrendered  to  the  state  and  at  no 
time  had  he  been  outlawed,  there  being  no  such  process  as 
outlawry  known  to  the  laws  of  Missouri.  The  pretense  then 
that  a  fear  that  he  could  not  get  a  &ir  trial  kept  him  in  his 
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ievil  ways  would  not  stand  investigation.  The  position  of 
Judge  Phillips  that  the  mere  surrender  was  a  vindication  of 
outraged  law  hardly  deserved  serious  consideration.  The 
law  would  never  be  vindicated  till  the  defendant  had 
answered  in  court  to  each  of  the  charges  against  him.  But 
if  it  were  correct,  why  was  it  that  Prank  James  surrendering 
became  an  object  for  charity  and  kindly  feeling,  while  Dick 
Liddil,  who  had  not  only  done  the  same  thing  but  had  fol- 
lowed it  by  doing  splendid  service  for  the  state,  should  not 
be  accorded  the  same  and  should  be  characterized  as  the 
most  hateful  of  created  things  as  Judge  Philips  has  charac- 
terized him.  The  logic  of  Judge  Philips  had  become  lost 
or  drowned  in  his  flow  of  eloquence.  As  to  the  chivalry  of 
Frank  James  in  refusing  to  give  up  the  name  of  the  man 
who  harbored  him  in  Denison  this  was  simply  a  wretched 
subterfuge  when  compared  with  the  willingness  with  which 
he  betrayed  his  dead  brother,  charging  him  with  brutal 
crime  and  rendering  his  children  infamous. 

Mr.  Johnson,  I  arise  to  make  the  closing  appeal  to  you 
in  behalf  of  my  client.  It  is  to  be  an  appeal  for  life.  A  ver- 
dict of  any  kind  against  him  under  the  instructions  means 
death.  The  scaffold  and  the  penitentiary  are  to  him  in  con- 
sequence one  and  the  same  thing.  Encompassed  by  dangers, 
oppressed  by  anxieties  for  the  future  of  those  whom  he 
loves,  wounded  in  body  and  broken  in  health  he  must  soon 
find  the  relief  of  liberty  and  the  peace  of  domestic  life  or 
accept  the  quiet  of  the  grave.  It  is  not  for  me  to  dwell  upon 
his  past,  except  in  so  far  as  it  is  revealed  in  the  testimony 
given  at  this  trial ;  but  take  it  as  you  may  your  verdict  is  to 
affect  the  weal  or  woe  of  one  of  the  most  remarkable  charac- 
ters of  the  century.  History  shows  not  his  parallel.  Back 
of  the  time  covered  by  this  investigation  his  career  begins 
amid  the  fierce  conflicts  of  border  warfare,  and  though 
bearing  a  name  stained  with  crime  his  course  has  been 
marked  by  an  trnwavering  adherence  to  a  great  revolution- 
ary cause,  fidelity  to  friends,  and  an  audacious  bravery  un- 
questioned ;  he  is  the  product  of  our  own  civilization,  a  se- 
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qnence  of  our  past  political  history.    I  warn    the    jurors 
against  the  dahger  of  allowing  your  verdict  to  be  affected 
by  public  clamor,  although  the  court  has  given  instructions 
which  would  render  a  verdict  of  murder  in  the  second  de- 
gree possible,  the  evidence  is  such  that  if  you  convict  the 
defendant  at  all,  you  convict  him  of  murder  in  the  first  de- 
gree, and  your  verdict  must  be  that  or  nothing.    The  prose- 
cution has  ingeniously  secured  the  instruction  for  murder  la 
the  second  degree  in  order  that  if  any  of  the  jurors  were  not 
sufficiently  convinced  to  be  willing  to  forfeit  Frank  James' 
life,  they  might  agree  on  a  compromise  verdict.    The  whole 
case  rested  on  Dick  Liddil.    Without  the  testimony  of  this 
confessed  robber  and  assassin,  there  was  no  evidence  of  a 
conspiracy;  there  was  no  evidence  to  bring  the  defendant 
back  to  Missouri;  there  was  no  evidence  as  to  the  manner 
or  plan  of  the  robbery,  and  there  was  no  evidence  proving 
the  presence  of  the  defendant  at  Winston  on  that  night.    On 
the  rotten  foundation  of  Liddil 's  evidence,  however,  the 
state's  officers,  impelled  more  by  ambition  than  a  desire  to 
serve  the  ends  of  justice,  had  by    cunning    workmanship 
erected  a  very  imposing  structure.   The  case  which  they  had 
made,  however,  is  like  a  fine  building  on  a  foundation  wall 
of  soft  clay ;  like  a  handsome  clock  without  a  mainspring ; 
like  a  strong  log-chain  with  a  link  of  wood  or  lead  in  it,  or 
like  a  great  arch  with  a  keystone  of  putty  —  it  will  not 
stand  the  test  of  investigation,  I  propose  to  show.    I  ac- 
knowledge at  the  outset  that  no  abler  prosecutor  than  Mr. 
Wallace  could  be  found  north  of  the  Missouri  river,  and  I 
compliment  him  on  his  industry  and  ingenuity.   Mr.  Wallace 
however,  was  a  young  man  inordinately  ambitious,  who,  in- 
stead of  taking  all  the  legitimate  evidence  obtainable  and 
building  his  structure  with  it,  had  planned  his  structure  or 
made  his  theory  first  and  then  selected  such  of  the  evidence 
as  could  be  trimmed  or  twisted  or  squeezed  into  service  to- 
ward sustaining  it  and  filling  it  out.    Did  any  testimony  of- 
fer which  conflicted  with  his  theory  he  in  his  determination 
to  convict  this  man  rejected  it,  no  matter  how  strong  or  truth- 
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ful  it  might  be.    For  instance,  when  Ezra  Soule  came  and 
told  him  that  he  could  identify  Frank  James  as  one  of  two 
men  he  talked  with  in  the  woods  near  Winston  and  as  one 
of  two  men  whom  he  tracked  to  the  Montgomery  honse,  Mr. 
Wallace  eagerly  seized  upon  Mr.  Soule  as  a  witness,  yalu- 
able  not  so  much  to  the  vindication  of  justice  as  to  the  sup- 
port of  his  theory;  but  when  Mrs.  Montgomery  and  her 
daughter  came  to  him  under  their  subpeona  and  told  him 
that  the  man  whom  Mr.  Soule  declared  to  be  James  had  in 
fact  taken  supper  at  their  house,  and  that  he  did  not  even 
resemble  Frank  James,  but,  on  the  contrary,  answered  fully 
the  description  of  Jesse  James,  Mr.  Wallace  did  not  feel 
that  justice  or  his  theory  could  be  served  by  giving  Frank 
James  the  benefit  of  this  disinterested  testimony,  and  he 
left  them  off  the  stand.    This  is  the  character  of  the  prose- 
cution which  I  am  combatting,  and  I  propose  before  I  finish 
to  convert  the  state's  magnificent  fabric  into  debris.      {Mr. 
Johnson  then  proceeded  to  trace  the  career  of  Liddil,  from 
the  time  when  he  first  showed  himself  as  a  horse-thief  on 
his  own  hook  through  his  membership  in  the  gang,  his  va- 
rious crimes  and  depredations  and  finally  his  crowning  ini- 
quity as  an  informer;  made  a  hideous  picture  of  the  Wood 
Hite  tragedy  in  the  Bolton  house,  and  drew  artfully  on  the 
powerful  incentives  which  Liddil  had  for  becoming  a  tool  of 
the  prosecution.)    It  was  the  incentive  of  fear  of  the  ven- 
geance of  Jesse  James,  who  was  Wood  Hite's  cousin;  of 
hope  for  immunity  from  punishment  for  his  many  gross  vi*- 
kttions  of  the  law  of  the  state,  and  of  cupidity  for  the  blood- 
money  which  he  expected  to  receive  for  his  betrayal  and 
destruction  of  the  men  who  were  his  companions  as  well  as 
the  men  whom  the  state  desired  to  force  into  the  position  of 
his  accomplices.    With  aU  of  these  incentives  in  view,  was 
it  not  fair  to  presume  that  he  and  his  fellow-conspirators, 
the  Fords,  would  have  killed  Frank  as  they  did  Jesse,  if  they 
were  on  such  terms  with  Frank  as  would  have  enabled  them 
to  know  his  whereabouts.    But  he  had  enjoyed  no  such  re- 
lations, and  had  to  content  himself  with  waiting  till  Frank  • 
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should  be  secured,  in  order  that  he  might  then  earn  his  lib- 
erty and  his  blood-money  by  forcing  upon  the  scaffold  this 
man,  who  had  tried  so  hard  and  for  so  many  years  to  break 
away  from  the  associations  which  were  so  hateful  to  liirn^ 
and  who  had  tried  so  hard  to  induce  the  gang  to  abandon 
the  very  project  which  formed  the  false  foundations  for  this 
present  case.  Before  Prank  James  surrendered,  however, 
Liddil  had  told  Gen.  Shelby,  Capt.  Crowther,  Capt.  Tutt  and 
Mr.  Childs  that  Frank  had  nothing  to  do  with  the  Winston 
robbery,  and  that  owing  to  a  difference  between  him  and 
Jesse  they  had  had  nothing  to  do  with  each  other  for  two  years. 
This  statement  was  borne  out  by  all  of  the  facts  of  the  case, 
and  these  parties,  none  of  whom  were  impeached  or  impeach- 
able, were  so  many  strong  and  disinterested  witnesses,  and 
in  corroboration  of  Mrs.  Samuels,  John  Samuels,  John  Nich- 
olson, Mr.  Myrums,  Mrs.  Palmer  and  Mr.  Palmer  testified  to 
the  absence  of  Frank  from  the  country  at  that  time,  all  of 
whom  were  actuated,  if  by  any  incentive  at  all,  by  the  in- 
centive of  love  for  this  man,  who  was  son,  brother-in-law  or 
cousin  to  them ;  an  incentive  which  never  yet  had  been  re- 
garded as  constituting  an  impeachment  and  an  incentive  of 
which  none  of  them  were  ashamed.  Thus  was  Liddil  made 
to  serve  as  a  powerful  witness  for  the  defense  in  that  these 
statements  of  his  were  against  his  own  interest,  and,  there- 
fore, entitled  to  credit,  even  were  there  no  corroboration. 
The  state's  single  rotten  witness  connecting  Frank  James 
with  the  Winston  affair  was,  therefore,  flatly  and  over- 
whehningly  contradicted  as  to  the  main  fact  by  nine  re- 
spectable and  unimpeached  witnesses.  The  charge  that 
Frank  James  was  the  oldest  member  and  the  leader  of  the 
band  was  refuted  by  the  state 's  own  witnesses,  who  proved 
how  blameless  a  life  he  led  while  Liddil  and  the  others  were 
marauding  and  bringing  suspicion  upon  him,  forcing  him 
meanwhile,  because  of  the  fraternal  tie  between  h\m  and 
Jesse  and  because  of  old  associations,  to  harbor  them. 

Remember  the  tearful  and  prayerful   endeavors   on   the 
part  of  Frank  James'  little  wife,  by  which  she  reclaimed 
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him  to  good  citizenship ;  of  her  broken-hearted  abandonment 
of  the  home  in  which  her  child  was  bom  and  in  which  she 
had  doubtless  built  so  many  air  castles ;  of  her  terrible  ap- 
prehensions as  she  said  good-bye  to  the  only  home  she  had 
known  since  she  left  her  father's  and  of  her  heroic,  hopeful 
trip  to  Missouri  to  get  from  the  €k)vemor  some  such  ex- 
pression as  would  enable  her  and  Frank  to  come  back  and 
again  settle  down  to  domestic  life.  All  this  scouts  the  theory 
that  Frank  at  that  very  time  was  arranging  with  the  others 
to  capture  a  train.  The  very  fact  that  she  came  to  Missouri 
where  the  next  strike  was  to  be  made,  was  in  itself  an  ar- 
gument against  the  idea  that  he  was  coming  on  such  a  mis- 
sion. 

Mrs.  Bolton's  statements  to  the  coroner's  jury  with  the 
testimony  of  the  other  nine  witnesses  prove  Frank  James' 
absence.  In  regard  to  the  question  of  identification  in 
which,  outside  of  Liddil's  story,  the  state's  case  hangs,  I  am 
very  fortunate  in  having  right  by  my  side  Mr.  Wallace  and 
Mr.  McDonald  of  St.  Louis,  who  wear  whiskers  strikingly 
similar  and  the  contour  of  whose  features  is  quite  similar. 
I  ask  the  jury  to  look  on  those  two  men  and  imagine 
whether,  having  seen  either  of  them  but  once,  they  could 
not  a  year  hence  mistake  the  other  for  the  one,  espe- 
cially if  nothing  had  occurred  on  the  first  occasion  to  cause 
them  to  look  for  distinguishing  marks.  When  a  man  has 
worn  a  full  beard  and  shaves  it  off,  his  best  friends  some- 
times fail  to  recognize  him.  What  reliance  is  to  be  placed 
on  the  statement  of  the  blacksmith,  Potts,  who,  two  years 
ago,  saw  a  man  with  a  full  beard,  under  very  ordinary  cir- 
cumstances, and  who  now  comes  in  and  identifies  a  man  with 
a  smooth  face  as  the  same  person. 

Mr.  Johnson  offered  a  number  of  other  illustrations  of 
mistaken  identity,  such  as  the  Tichbome  case,  and  mentioned 
how  the  proprietor  of  the  hotel  here  had  this  very  day  ac- 
costed and  made  several  inquiries  of  I.  Martin  Williams 
under  the  impression  that  it  was  Sheriff  Timberlake  who  had 
been  one  of  his  boarders  for  two  days.    Gtentlemen,  I  ance 
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stood  by  the  side  of  a  woman  who  was  despairingly  watching 
her  husband  as  he  sat  on  the  ledge  of  a  window  on  the  fiftSi 
story  of  a  burning  building ;  when  all  seemed  lost  a  ladder 
came  and  a  brave  fireman  bore  the  nian  down' the  ladder  and 
laid  him^  almost  insensible  at  the  feet  of  his  half -erased 
wife;  how  great  will  be  my  satisfaction  should  it  be  my 
grand  piiyilege  to  play  the  part  of  the  fireman  on  this 
occasion. 

Sepfeniber  S. 

KB.  WALLACE  FOB  THE  STATE. 

Mr.  Wattace,  May  it  please  the  Court,  and  you  Gentlemen 
of  the  Jury.  Api)earing  in  this  case  as  one  of  the  prosecut- 
ing attorneys  of  our  state,  but  in  a  county  foreign  to  ray 
own,  I  will  not  assume  to  use  so  holy  a  word  as  duty,  but 
simply  say  that  it  now  becomes  my  province,  to  sum  up  the 
evidence  for  the  prosecution,  and  to  the  beet  of  my  ability 
explain  to  you  the  law  as  declared  by  the  court.  You  will 
be  kind  enough  to  accei>t  at  my  hands  the  sincere  thanks 
of  the  people  of  this  great  commonwealth  for  the  respectful 
attention  you  have  given  to  all  the  details  of  so  long  a  trial, 
and  the  fortitude  with  which  you  have  borne  the  tremen- 
dous strain  upon  your  patience  and  your  strength.  Our 
friends  upon  the  other  side  have  consumed  over  twelve 
hours  in  addressing  you  in  behalf  of  their  client ;  of  which 
no  complaint  is  made — ^it  is  right  they  should.  The  state  has 
occupied  about  six  hours,  and  I  can  only  assure  you  that  I 
will  be  as  brief  in  the  conclusion  as  the  vast  task  committed 
to  my  charge  will  permit. 

It  seems  to  have  become  the  fashion  in  this  cause  for  gen- 
tlemen to  explain  or  apologize  for  their  connection  there- 
with, and  some  have  gone  so  far  as  to  deal  in  personal  his- 
tory, and  to  tell  you  beneath  what  banner  they  drew  the 
shining  blade  in  the  unfortunate  war  between  the  states; 
and  to  dwell  at  length  upon  their  attitude  and  feelings  to- 
ward the  defendant  then  and  now.  Raised  in  a  homely  way, 
gentlemen,  I  am  not  much  of  a  hand  at  explanations  and 
apologies,  and  do  not  feel,  in  fact,  that  justice  is  askrug  any 
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from  me.  All  I  have  to  say  is,  that  I  am  here  first,  by  invi- 
tation from  your  excellent  prosecutor,  Mr.  Hamilton;  and 
second,  because  I  feel  that  an  obligation  exists  between  me 
and  the  law-abiding  people  of  my  county,  that  having  from 
the  very  beginning  borne  an  humble  part  in  assisting  to  rid 
the  fair  state  of  the  worst  band  of  outlaws  that  ever  cursed 
a  commonwealth,  I  should  remain  true  to  my  course  to  the 
end.  As  for  the  war  I  am  truly  thankful  that  I  was  too 
young  to  have  received  a  scar  either  in  body— or  what  is 
worse  and  more  lasting — in  mind.  I  can  only  say,  gentlemen 
that  with  the  wondering  eyes  of  a  boy,  just  in  his  teens,  I 
saw  enough  to  know  and  appreciate  the  motive  of  the  coun- 
sel for  the  defendant  in  going  outside  of  the  law  and  the 
evidence  to  mention  the  swords,  and  flags,  and  animosities 
of  a  cruel  war  in  a  court  of  justice— enough  to  know  at  least 
the  tremendous  sympathies  and  prejudices  they  would 
awaken  in  your  breasts  by  bringing  its  horrid  scenes  afresh 
to  your  memories.  I  can  only  say,  that  on  the  border  of  our 
state,  where  the  red  lightning  of  murder  played  the  fiercest 
along  the  western  sky  and  the  dogs  of  war  were  turned  loose 
on  defenseless  women  and  children,  I  saw  it  all ;  when  torch, 
and  fire,  and  sword  and  rapine,  and  pillage,  and  plunder, 
and  robbery,  and  murder,  and  assassination  were  abroad  in 
the  land;  when  sabred  horsemen  shot  across  the  prairies  and 
devouring  flames  leai>ed  from  farm  to  farm  and  house  to 
house,  until  both  earth  and  sky  seemed  ablaze  with  living 
horrors — ^I  saw  it  all ;  and  like  a  vast  panorama  it  rolls  be- 
fore me  as  I  speak.  I  can  only  say,  to  quit  a  subject  improp- 
erly interjected  into  this  case,  that  when  almost  the  last  ves- 
tige of  property  was  swept  from  our  house,  a  gentleman 
who  wore  the  same  epaulets  that  OoL  Philips  wore  and 
fought  beneath  CoL  Philips'  flag  issued  a  cruel  order  by 
which  we  were  denied  even  the  poor  privilege  of  dwelling 
as  paupers  under  the  old  family  roof ;  and  with  not  enough 
of  substance  to  provide  against  the  storms  and  hunger  of 
coming  winter  we  turned  our  backs  upon  as  fair  a  land  as 
ever  greeted  the  rising  sun,  to  wander  as  outcasts  and  re- 
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fugees  in  the  world — ^and  from  that  day  to  this  unceasiiig 
labor  has  been  my  master,  and  ease,  as  a  friend,  buried  in  my 
youth.  But  this  I  know  was  the  stem  fate  of  war ;  and  if 
there  is  today  in  this  heart  of  mine  the  slightest  feeling  of 
hate  or  prejudice  for  any  man,  for  anything  that  then  oc- 
curred, as  God  is  my  judge  I  do  not  know  it.  And  I  sincerely 
trust,  gentlemen,  that  wherever  you  may  have  been  in  that 
dark  hour,  or  whatever  may  have  been  your  exi)erience, 
your  regard  for  your  oaths  will  now  be  such  that  all  at- 
tempts to  kindle  in  your  hearts  the  hates  of  other  days,  will 
be  hurled  back  by  you  as  insults  to  your  honor,  your  intel- 
ligence, and  your  conscience.  As  for  me  I  am  truly  thankful 
for  such  an  experience.  I  look  up  and  thank  my  Grod  that  he 
led  me  through  fire  and  flood,  adversity  and  prosperity;  for 
while  it  may  not  have  made  me  a  better  man,  it  has  certainly 
cast  about  jne  a  rough  armor,  panoplied  with  which  I  care 
but  little  for  the  threats,  and  shafts,  and  storms  of  life.  But 
enough  of  an  issue  buried  twenty  years  ago  and  whose  skele- 
ton never  should  have  been  rattled  in  a  court  of  justice. 

Some  of  the  attorneys  for  the  defense  are  loud  and  long 
in  their  complaints  that  your  worthy  prosecutor  is  assisted 
in  this  case.    Compare,  I  pray  you,  gentlemen,  the  number 
and  attainments  of  the  counsel  on  either  side,   and  see 
whether  or  not  there  is  just  cause  for  such  complaint.    Com- 
pare the  plain  men  appearing  for  the  state  with  the  shining 
orators  pleading  the  defendant's  cause.   And  here  you  may 
catch  at  the  outset  a  glimpse  of  their  client's  innocence, 
according  to  his  own  estimate.     Innocence  has  a  voice  more 
tender  and  eloquent  than  that  of  any  earthly  orator,  and  yet 
he  was  unwilling  that  this  voice  should  come  to  your  ears 
through  attorneys  in  ordinary  numbers  and  of  ordinary 
ability.    He  first  employs  Mr.  Bush,  one  of  the  most  indus- 
trious and  accomplished  lawyers  at  your  bar,  that  all  matters 
of  local  import — such  as  the  selection  of  the  jury  from  the 
panel,  the  suggestion  of  such  matters  as  would  appeal  to 
their  sympathies,  and  so  on — ^might  be  skillfully  attended  to. 
He  then  goes  to  St.  Louis  in  his  search  and  employs  Kf* 
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Glover,  a  yonng  man  whose  opportunities  have  been  sneh 
that  he  by  himself  shonld  have  been  more  than  a  match  for 
yonr  hnmble  speaker,  whose  presence  here  has  been  so  mnch 
criticized  and  bemoaned;  a  yonng  man  who  has  been  reared 
in  the  very  center  of  learning  and  refinement,  in  the  midst 
of  splendid  libraries,  and  surrounded  from  childhood  np  by 
all  the  educational  facilities  that  fond  and  prosperous  par- 
ents in  a  great  city  could  afford ;  a  young  man  whose  attain- 
ments compare  with  mine  as  the  star-decker  firmament  com- 
pares with  a  barren,  uncultivated  waste,  lying  on  the  earth 
beneath.  Still  the  defendant  is  not  satisfied,  and  he  employs 
General  Gamer,  the  grim  old  lion  whose  deep  voice  has  been 
heard  reverberating  in  all  the  courts  up  and  down  the  Mis- 
souri Valley  for  thirty  years  or  more,  and  beneath  whose 
thunders  I  trembled  when  he  turned  ui)on  me,  for  it  is  said 
he  has  been  accustomed  for  a  long  time  past  to  eat  a  young 
lawyer  raw  for  breakfast  whenever  his  appetite  called  for 
80  delicate  a  dish.  Still  he  is  not  content,  and  he  crosses  the 
river  and  comes  to  Index>endence,  and  my  friend,  James  H. 
Slover,  a  lawyer  of  large  experience,  somewhat  young  in 
appearance  but  Nestor-like,  brave  in  battle,  coot  in  judg- 
ment, and  wise  in  counsel,  is  added  to  his  list. 

Immaculate  innocence  still  cries  out  for  advocates,  and 
John  F.  Philips  is  engaged;  a  man  whose  belltones  have 
reverberated  in  the  haUs  of  the  national  congress,  and  whose 
reputation  as  both  a  civil  and  criminal  lawyer  extends 
throughout  the  west;  i^man  who— to  use  Robert  Emmet's 
figure— if  all  the  innocent  blood  he  has  caused  to  go  un- 
avenged were  collected  in  some  vast  reservoir,  his  lordship 
might  swim  in  it.  Still  the  defendant  wants  one  more,  and 
Charles  P.  Johnson,  an  ex-lieutenant-govemor  of  the  state, 
whose  fame  as  a  criminal  lawyer  is  bounded  only  by  the 
IGssissippi  on  the  east  and  the  Bockies  on  the  west,  is  be- 
sought to  come  and  plead  his  cause.  He  comes,  as  if  looking 
to  higher  fields,  to  make  the  shining  final  effort  of  his  life, 
and  show  all  the  world  how  with  skillful  hand  he  could 
snatch  the  greatest  of  all  criminals  as  a  brand  from  the 
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burning ;  comes  as  if  for  four  short  hours  to  exert  his  magic 
power  in  your  court,  and  then— laughing  at  the  foolish  jury 
he  left  behind,  return  and  enter  the  gates  of  his  adopted 
cily  like  a  triumphant  Achilles  with  the  poor  body  of  blind 
justice.  Hector-like,  bound  by  the  cords  of  his  eloquence,  and 
dead  and  dangling  at  his  chariot  wheels.  Such,  gentlemen, 
are  the  giants  whom  the  prisoner  has  called  forth  to  fight 
his  battle  with  the  law.  I  describe  them  one  by  one,  that  you 
may  know  and  understand  the  tremendous  forces  that  are 
about  you,  least  unwittingly  you  be  borne  from  the  path  of 
duty  in  the  whirlwind  of  their  eloquence  and  power.  AH 
during  the  trial  you  watched  them  as  they  grasped  at  straws, 
or  placed  their  mighty  forms  in  line  in  the  vain  attempt  to 
stay  back  the  resistless  tide  of  evidence,  as  it  came  pouring  in 
for  the  state.  You  gentlemen,  are  the  twelve  pillars  upon 
whose  shoulders,  for  the  present  at  least,  Missouri's  temple 
of  justice  is  made  to  rest,  and  you  could  not  help  but  notice 
how  these  men  in  the  final  argument,  like  blind  Samsons 
groping  in  the  dark,  reached  out  to  find  you,  threw  their 
brawny  arms  about  you,  and  to  secure  a  firmer  hold,  thrust 
their  fingers  into  every  niche  and  scar  left  upon  you  by  the 
bullets  of  a  cruel  war.  Stand  firm  in  your  j>laces  as  they 
press  against  you,  lest  you  and  they,  the  fair  name  of  our 
state,  and  all  that  is  nearest  and  dearest  to  her  i>eople,  i>erish 
in  the  ruin  that  ensues !   So  much  for  the  attorneys. 

Who  are  the  parties  to  be  considered  in  this  most  im- 
portant trial  f  To  come  to  an  impartial  and  intelligent  ver- 
dict it  is  well  to  bear  them  all  in  memory.  The  first  one  that 
presents  himself  to  an  unprejudiced  mind  is  Frank  McMil- 
lan, but  it  has  been  so  long  since  you  have  heard  his  name 
that  I  almost  feel  like  apologizing  for  its  mention.  But  it 
can  do  no  harm — nor  good.  For  two  years  has  his  voice 
been  hushed  in  death ;  and  even  if  I  so  desired,  I  could  not 
now  catch  up  the  faintest  echo  of  his  dying  shriek  and 
sound  it  in  your  ears,  pleading  for  pity  from  your  hearts,  or 
justice  at  your  hands.  He  was  a  poor,  innocent,  insignifi- 
cant stone  mason,  who,  in  the  summer  of  1881,  with  the  pale 


FRANK  JAMES.  771 


blood  oozing  from  his  brain,  was  laid  away  to  rest ;  and  for 
days  have  the  gifted  attorneys  of  his  gallant  slayer  tread 
above  his  ashes,  with  scarcely  a  whisi>er  of  his  fameless 
name.  The  evidence  shows  that  he,  too,  had  a  wife,  plain, 
humble  woman,  no  doubt,  dependent  ui>on  his  daily  toil  for 
the  food  she  ate  and  the  raiment  she  wore.  Even  now,  while 
I  speak,  with  tattered  garments  and  streaming  eyes  she  may 
sit  upon  his  tomb,  trying  to  fathom  that  mysterious  Provi- 
dence by  which  her  stay  in  life  lies  slumbering  in  the  grave, 
whilst  his  murderer  sits  at  his  trial  the  observed  of  all  ob- 
servers— ^the  most  remarkable  man  of  the  age.  Let  her  sit 
there,  gentlemen.  We  have  not  brought  her  here  as  is  oft- 
times  done,  in  piteous  disconsolate  widowhood,  to  crave 
your  sympathy.  Let  her  sit  there.  Though  her  heart  be  as 
lonely  as  the  grave-yard  about  her,  and  her  hands  as  chilly 
as  the  rough,  rock  slab  upon  which  she  sits,  we  do  not  ask 
even  the  poor  privilege  of  bringing  her  here,  to  warm  for 
one  moment  the  tips  of  her  fingers  at  the  glow  of  your 
hearts. 

The  second  and  most  prominent  party  in  the  case  is  the 
defendant  himself.  His  attorneys,  as  if  expecting  a  response 
in  your  breasts,  have  showered  upon  him  the  tenderest 
touches  of  pathos,  and  bestowed  the  highest  encominums  on 
his  life  and  character— one  of  them,  Mr.  Bush,  boldly  pro- 
nouncing him  one  of  the  most  remarkable  men  of  the  age. 
For  myself,  I  have  simply  to  say  that  I  neither  love,  hate, 
pity,  nor  admire  him.  He  is  simply  to  be  regarded  as  a  full 
matured  man  of  forty,  to  whom  Qod  has  given  more  than 
ordinary  intelligence,  but  who  has  set  at  naught  the  laws  of 
his  country,  willfully  and  deliberately  filled  his  pockets  with 
the  spoils  of  robbery,  and  bathed  his  hands  in  human  blood. 
One  of  the  most  remarkable  men  of  the  age !  In  the  name  of 
all  the  Gods  who  sit  on  Mount  Olympus,  in  a  breath,  remark- 
able for  what?— charity?  benevolence?  self-abnegation?  pro- 
found learning?  business  enterprise?  inventive  genius?  pa- 
triotism?  statemanship ?  piety— what?  I  may  not  answer 
the  question  without  departing  from  the  record,  and  I  leave 
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it  where  it  was  soggegted— in  the  distorted  f  an^  of  haid 
pressed  attorneys.  For  fifteen  years,  they  tell  ns,  he  has 
skillfiilly  evaded  the  oflSoers,  the  detectives,  the  lightning 
of  the  telegraph,  and  all  the  machinery  of  modem  govern- 
ment; and  now  that  at  last  he  has  been  overcome,  vengeance 
should  be  melted  into  pity,  and  jurors  should  bend  the  knee 
and  acquit  him,  regardless  of  law  or  evidence. 

Fifteen  years  for  evasion,  gentlemen,  means  fifteen  years 
for  deliberation,  reflection,  rex>entance,  departure  to  far-off 
dimes,  and  that  he  is  placed  in  his  present  predicament  he 
has  no  one  to  blame  but  himself.  According  to  the  witness 
O'Neill,  he  considered  long  and  well,  whether  it  was  safest 
to  brave  the  dangers  that  beset  him  in  the  black  night  of 
barbarism,  or,  taking  his  chances,with  one  leap  place  himself 
in  the  full  day  and  blase  of  civilization ;  and  if.  in  the  under- 
taking he  perishes,  as  the  night-bug  perishes  when  it  darts 
into  the  glare  of  the  electric  light,  he  has  nobody  to  blame 
but  himself.  If  after  all  these  years  spent  without  the  walls, 
he  suddenly  resolves,  as  if  he  had  done  nothing,  to  pass  in 
and  enjoy  the  sweets  of  the  Eden  of  civilized  life,  and  the 
sentry  angel  who  guards  the  entrance,  seeing  his  garments 
dyed  with  blood,  strikes  him  down  with  the  flaming  sword 
of  justice  as  he  passes,  he  has  nobody  to  blame  but  himself. 

A  third  party,  who,  though  not  a  party  to  the  record,  is 
tonchingly  presented  to  your  view  by  opposing  counsel,  is 
the  defendant's  wife.  And  while  I  may  run  contrary  to  the 
wishes  of  my  associates  and  to  the  will  of  the  good  people 
of  Daviess  county — even  should  I  run  the  risk  of  losing  the 
case  by  so  doing — ^I  want  to  say,  that  I  have  in  this  prosecu- 
tor's heart  of  mine  the  profoundest  8ymi)athy  for  the  de- 
fendant's wife.  Accustomed  all  the  year  around  to  scenes 
like  this,  I  have  never  yet  seen  the  time,  when  a  woman 
similarly  rituated  did  not  have  the  tenderest  pity  of  which 
I  was  capable.  I  am  glad  she  is  here,  standing  by  her  hus- 
band in  his  trial,  and  I  am  as  willing  you  should  extend  to 
her  your  sjrmpathies,  as  any  attorney  in  the  case.  When  the 
welcome  day  shall  come  and  I  shall  cease  to  be  a  public 
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prosecutor,  I  shall  at  least  have  learned,  what  I  might  never 
have  learned,  in  purer  spheres  of  life — and  that  is,  that  the 
truest,  grandest  most  unchanging  thing  beneath  the  stars, 
is  a  woman's  love.  Let  a  man  once  reign  as  king  in  the 
heart  of  a  true  woman,  and  she  is  blind  to  all  his  faults,  to 
all  his  crimes.  He  may  pillage,  plunder,  bum,  rob ;  he  may 
shed  blood  until  he  sits  at  his  trial  as  a  red-plumed  murderer, 
and  justice,  and  all  the  world  look  on  and  condemn,  but  she 
sees  it  not,  and  will  ask  to  sit  by  him — and,  as  I  have  often 
known  them  to  plead  with  the  jailer  to  go  with  him  to  his 
cell,  to  share  his  bread  and  water,  and  greet  as  sweetest 
music  the  screeching  of  his  prison  doors.  Yes,  true  to  the 
instincts  of  a  womain's  heart,  even  Frank  James'  wife 
clings  to  him,  and  I  am  glad  she  does.  This  is  one  reflection, 
however,  gentlemen  which  in  these  cases,  always  comes  home 
to  a  sworn  officer,  and  I  trust  has  already  come  home  to  you, 
as  sworn  jurors,  in  the  discharge  of  public  duty.  I  can  bet- 
ter illustrate  it  than  describe  it.  Husband  and  wife  are 
gathering  flowers  on  the  brink  of  an  awful  precipice.  The 
husband  unmindful  of  the  law  of  gravity,  carelessly,  to  com- 
plete the  comparison  I  will  say,  deliberately,  steps  beyond 
the  line  of  safely,  and  in  an  instant  is  hurling  downward. 
The  wife  may  wrihg  her  hands  and  call  on  nature  to  stay  her 
law,  she  may  send  after  him  the  warmest,  most  loving  tears, 
but  they  will  never  catch  him;  nature  with  her  law  goes 
right  on,  and  he  is  dashed  in  pieces  on  the  rocks  beneath.  A 
little  child,  just  learning  to  control  its  body,  is  crawling 
about  the  floor ;  it  gets  hold  of  a  dose  of  poison,  secreted  for 
another  purpose,  and  swallows  it ;  in  a  few  moments  it  is  in 
the  throes  of  death.  A  loving  father  does  what  he  can  to 
save  it;  a  devoted  sister  tries  to  arouse  it  with  tenderest 
kisses  on  its  cheeks;  a  heart  stricken  mother  implores  a 
God  of  mercy  to  change  his  law  making  poison  poisonous, 
and  save  her  child — ^but  all  to  no  avail ;  the  law  of  nature 
goes  right  on,  and  the  infant  is  made  a  corpse.  As  in  the 
physical  world  Ood  has  set  in  motion  certain  unchanging 
laws  which  have  marched  on  without  exception  since  the 
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birth  of  time,  so,  and  for  greater  reason,  has  he  promul- 
gated certain  great  laws  in  the  moral  world,  which  through- 
out the  ages  are  to  remain  eternal,  immutable,  inviolable. 
One  of  these  laws,  as  if  to  show  its  immutability,  he    wrote 
with  his  own  finger  in  enduring  marble,  in  the  words.  Thou 
shalt  not  kill,  and  elsewhere  added  the  x>enalt7  to  be  inflicted 
by  human  agency.    He  that  sheddeth  man's  blood,  by  man 
shall  his  blood  be  shed.    A  legislature  representing  a  Chris- 
tian civilization  has  taken  that  law  and  its  x>enalty  and  em- 
bodied it  in  the  statutes  of  the  state  of  Missouri,  and  the 
court  has  declared  it  to  you  in  these  instructions.    Frank 
James,  as  will  appear  when  we  come  to  the  evidence,  has 
willfully  and  deliberately  broken  that  law — ^the  law  of 
both  God  and  man ;  and  while  you  may  justly  pity  wife  and 
child,  immutable  law  should  go  right  on.    You  can  not  on 
your  sacred  oaths  do  otherwise  than  inflict  the  penalty  he  so 
richly  deserves.    So  much  for  the  parties  in  the  case. 

Hours  are  spent,  gentlemen,  in  telling  you  this  is  a  rail- 
road prosecution.  This,  of  course,  is  a  direct  appeal  to  the 
supposed  prejudice  of  a  jury  of  farmers  against  railroad 
corporations.  So  far  as  I  am  concerned  I  care  nothing  about 
the  Bock  Island  Railroad  Company,  and  represent  it  in  no 
way  whatever.  If  I  have  a  relative  or  special  friend  on 
earth  that  ever  had  an  interest  in  a  railroad,  or  ever  saw  a 
railroad  bond  I  do  not  know  it.  I  paid  my  way  over  this 
road  to  your  county,  and  expect  to  do  the  same  on  my  re- 
turn. A  great  ado  is  made  about  witnesses  having  passes. 
I  proclaim  publicly  more  than  was  proven  —  that  I  re- 
quested, obtained,  and  handed  passes  to  witnesses.  A  rail- 
road that  would  refuse  to  do  as  much  to  obtain  witnesses 
from  other  states  who  would  not  advance  their  own  ex- 
penses, after  its  conductor  had  been  murdered  at  his  post 
and  the  lives  of  passengers  endangered,  ought  to  have  its 
charter  revoked  and  its  track  torn  up  by  an  indignant  peo- 
ple. But  I  say  to  you  that  I  have  nothing  to  do  with  any 
railroad  in  this  case.  If  the  Rock  Island  Railroad  had 
bridged  its  way  across  some  vast  chasm  in    your    county, 
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deeper  than  an  Ashtabnia,  and  Frank  James  had  stolen  up 
and  bnmed  that  bridge,  and  all  the  trains  on  all  its  lines, 
without  the  loss  of  life,  had  been  hurled  head-long  therein, 
until  the  yawning  gulch  was  filled  with  hissing  engines  and 
crackling  timbers,  the  railroad  might  look  after  its  property. 
I  would  not  be  here  to  assist.    Yes,  if  all  the  papers,  records 
and  bonds  of  the  railroads  in  the  union  were  collected  here 
in  some  great  store-house,  and,  like  the  benighted  crank 
who  burned  one  of  the  greatest  temples  of  antiquity  in  order 
to  hand  his  name  down  the  centuries,  Frank  James,  with 
lighted  torch,  should  come  hither  in  the  midnight  and  fire 
the  mighty  structure,  until  the  red  flames  reached  through 
the  clouds  and  on  toward  the  stars — ^that  would  be  a  stu- 
pendous crime  but  the  railroad  might  look  after  their  prop- 
erty ;  I  should  not  stir  one  foot  out  of  my  county  as  a  volun- 
teer in  their  behalf.    Oh,  no,  gentlemen  of  the  jury,  this  is 
not  a  prosecution  for  the  protection  of  railroad  proi>erty, 
and  you  know  it.    This  is  another  skillful  appeal  to  the  de- 
mon of  prejudice,  and  you  know  it.    With  admirable  cun- 
ning they  would  point  you  to  the  magnificent  cars,  take  you 
inside  and  show  you  the  beautiful  red  varnish  on  the  seats 
and  sides,  and  say,  this  is  what  this  prosecution  is  meant  to 
protect.    But  come  with  me  to  the  rear  end  of  the  smoker ; 
behold  the  platform  and  steps  and  hard  by  the  black  soil  of 
free  Missouri,  each  painted  red  with  the  life  blood  of  an  im- 
mortal being,  every  drop  of  which  is  more  precious  than  all 
the  railroads  in  the  world,  and  let  me  exclaim  to  you,  here 
is  the  only  issue  you  are  summoned  to  try.    Did  I  say  only 
issue  t    No,  not  the  only  one.    If  that  were  so,  this  would  be 
but  an  ordinary  trial  for  murder.    But  precious  as  is  the  life 
of  an  American  citizen,  there  is  a  deeper,  grander  issue  here 
than  that.    The  supremacy  of  the  laws  of  Missouri  and  the 
strength  and  dignity  of  her  courts  are  at  stake.    Not  only 
the  life  of  a  human  being,  but  the  very  life  of  the  law  itself 
is  put  in  issue  in  the  eyes  of  the  world.    For  fifteen  years,  it 
is  boasted,  has  Frank  James  successfully  contended  with  the 
officers,  the  exponents  of  the  law;  and  now  with  bold  and 
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uplifted  front  he  comes  of  his  own  aeoord  into  a  oonrt  of 
jnstiee,  throws  down  the  ganntleti  and  proposes  to  grapple 
with  the  law  itself ;  and  the  question  yon  are  to  decide  is — 
which  is  the  stronger  in  Ifissonri,  the  arm  of  the  bandit  or 
the  arm  of  the  law. 

Let  ns  now  look  at  the  instmctionsi  and  then  at  the  evi- 
dence. The  assertion  is  ventured  that  no  one  of  you  has 
ever  attended  a  trial  in  one  of  our  courts,  in  which  the  coun- 
sel for  the  defense  said  so  little  about  the  instructions.  They 
embody  the  law  referred  to  in  the  solemn  oath  you  took  at 
the  beginning  of  your  labors.  They  are  the  sign-boards  set 
up  along  the  highway  of  truth  to  guide  you  to  a  righteous 
verdict.  The  first  instruction  on  behalf  of  the  state  reads 
as  follows : 

First.  If  die  jury  believe  from  the  endenoe  that  the  defendant 
i^rank  JameS|  in  the  month  of  Jnly,  1881|  at  the  eonnty  of  Daviess, 
in  Uie  state  of  Missoorii  wiUfnllyi  deUberatdy,  premeditatedly  and 
of  his  malice  af orethonghi,  shot  and  kilkd  Frank  MoMiUan,  or  if 
the  jury  find  that  any  other  person  then  and  thaw  'willfollyy  de- 
libemtelyy  premeditatedly,  and  of  malice  aforethooght  eftiot  and 
kiUed  said  Frank  McMillan,  and  that  the  defendant  Frank  James 
W9S  present,  and  then  and  there  willfully,  deliberately,  premedi- 
tatedly, and  of  his  malice  aforethought  aided,  abetted,  or  counseled 
such  other  person  in  so  shooting  and  killing  Frank  MoMiUan — then 
the  jury  ou£^t  to  find  the  ^fendant  guilty  of  murder  in  the  fint 
degree. 

You  will  see  that  this  instruction  is  drawn  in  the  alterna- 
tive. If  Frank  James,  with  his  own  hand,  in  the  manner 
described,  shot  and  killed  McMillan,  he  is  guilty;  or  if  any 
other  i>erson  in  the  manner  described  shot  and  killed  McMil- 
lan, and  Frank  James  was  present,  aiding,  abetting,  or  coun- 
seling such  other  so  to  shoot  and  kill,  then  he  is  equally 
guilty.  And  right  here  on  this  instruction  there  has  been  a 
good  deal  of  technical  gimlet-boring,  with  a  small  gimlet, 
by  the  defense,  in  the  vain  effort  to  effect  some  small  ap- 
erture through  which  the  jury  may  creep,  and  let  the  de- 
fendant out  of  his  predicament.  It  is  contended  that  this 
is  a  trial  for  murder,  not  for  robbery,  and  that  inasmuch  as 
no  eye-witness  comes  and  swears  that  the  defendant  was  the 
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particular  robber  who  fired  the  fatal  shoi--eyen  granting 
he  was  there — ^he  ought  to  be  acquitted.  This  is  what  law- 
yers call  a  glittering  technicality ;  a  plain,  honest  man  would 
say  the  glittering  dagger  with  which  the  heart  of  justice  is 
too  often  stabbed  in  her  own  courts.  Over  against  this  hair- 
splitting reasoning  let  us  set  a  very  simple  proi>osition.  Let 
us  stop  up  these  gimlet-holes  with  the  kind  of  stuff  common 
sense  is  made  of.  Five  men  rob  a  train;  all  five  of  them 
have  navy  pistols  strapped  to  their  persons,  loaded  imd 
charged  with  powder  and  ball ;  a  man  is  killed  in  that  rob- 
bery, and  the  human  mind  exclaims  instinctively — they  are 
guilty,  every  last  single  one  of  them.  They  came  prepared 
to  kill.  They  did  kill.  It  is  murder.  By  the  evidence,  in  a 
distant  state  the  horrible  crime  was  concocted;  bent  on 
plunder  and  death,  they  traveled  a  thousand  miles  to  the 
scene  of  action;  each  man  is  loaded  with  extra  rounds  of 
cartridges,  and  each  knows  that  his  companions  are  simi- 
larly equipped;  they  appear  upon  th«  horrid  scene  brand- 
ishing in  their  hands  the  implements  of  death,  rubbed  and 
burnished  till  they  glisten  in  the  lamp-light;  they  shoot  at 
forehead  or  heart  of  victim  with  unerring  aim  of  an  Indian 
at  a  tossed-up  coin,  and  I  will  tell  you,  gentlemen — not  to 
recur  to  this  point  again— it  was  murder  in  them  all,  damned 
and  foul,  and  you  can  make  nothing  else  out  of  it 

Now  you  notice  this  first  instruction  says  if  defendant 
willfully,  deliberately,  premeditatedly,  and  of  his  malice 
aforethought  shot,  etc.  By  these  terms  you  are  to  under- 
stand that  under  our  law,  in  all  cases  where  a  deadly  weapon 
— such  as  a  pistol  or  bowie-knife— is  the  means  of  death, 
and  the  killing  is  not  connected  with  the  commission  of 
some  other  crime,  there  are  four  elements  necessary  to  con- 
stitute murder  in  the  first  degree :  first,  willfulness ;  second, 
deliberation;  third,  premeditation;  fourth,  malice,  or  ma- 
lice aforethought  As  our  law  proceeds  on  that  known 
maxim  of  moral  philosophy  that  no  act  has  in  itself  any 
moral  quality,  but  depends  entirely  upon  the  mind,  or  ab- 
sence of  the  mind,  of  the  actor,  as  to  whether  it  is  to  be  eon- 
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sidered  with  or  without  moral  quality,  these  terms  all  ai>- 
ply  to  the  mind  or  mental  condition  of  the  slayer  at  the  time 
the  act  of  killing  is  committed.    Willfulness  does  not  mean 
stubbomesSy  doggedness,  unreasonableness,  as  we  under- 
stand it  in  common  parlance.    It  means  that  the  killing  must 
come  from  intention,  and  not  from  accident;  that  there  is 
an  intelligence  back  of  the  act  purposing  and  intending  its 
commission;  to  be  explicit,  that  an  intention  exists  in  the 
brain  of  the  man  to  do  that  which  his  hands  are  executing. 
Deliberation  is  a  wider  and  more  abstruse  term  than  any  of 
the  others.    In  the  language  of  one  of  our  later  decisions — 
copied  by  the  court  in  this  case — ^it  means  in  a  cool  state  of 
the  blood ;  that  is,  not  in  sudden  passion  caused  by  a  lawful 
provocation,  or  some  just  cause  of  provocation.   As  I  take  it, 
deliberation  comes  from  the  mental  status  in  which  the 
slayer  considers  and  looks  upon  the  deed  at  the  time  of  its 
commission,  and  we  are  to  view  him  in  the  light  of  all  the 
attending  circumstances.    If  at  the  time  he  does  the  deed 
his  faculties  are  in  their  normal  condition,  and  performing 
in  ppoi)er  degree  their  usual  functions    (or   are    distorted 
alone  through  his  own  fault  at  the  time),  and  no  cause 
extraneous  to  himself  destroys  the  equilibrium,     and    he 
weighs  and  considers  what  he  is  doing,  if  only  for  a  mo- 
ment— deliberation  exists,  and  the  killing  is  murder  in  the 
first  degree.    If,  on  the  other  hand,  causes  extraneous  to  him- 
self are  at  work,  such  as  a  slight  blow  given  to  the  person 
or  words  used  so  vile  and  insulting  as  to  touch  the  quick 
his  pride  of  feeling,  and  thereupon  that  passion  common  to 
us  all,  rages  so  like  a  storm  in  his  breast  that  the  voice  of 
reason  crying,  peace,  be  still,  is  unheeded,  and  at  the  in- 
stant he  kills  his  adversary,  then  the  law  in  its  humanity  ex- 
cuses, though  it  does  not  justify,  and  the  homicide,  in  Mis- 
souri, is  murder  in  the  second  degree,  or  manslaughter,  as 
the  provocation  consisted  in  words  or  slight  violence.    But  it 
is  useless  to  attempt  further  explanation  of  this  term,  as  the 
court  has  prevented  any  argument  as  to  the  existence  of  de- 
liberation, by  the  words,  and  the  court  instructs   you    that 
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in  this  ease  there  is  no  evidence  tending  to  show  the  ezis- 
tenee  of  any  snch  passion  or  provocation.  It  is  easy  to  un- 
derstand what  is  meant  by  premeditation.  Its  import  is  in 
precise  accord  with  its  Latin  derivation,  meaning  thought  of 
before.  It  is  the  conclusion  of  the  mind  to  do  the  act,  ante- 
dating the  act  (as  of  course  it  must)  for  any  length  of  time, 
however  short.  When  the  words  111  kill  him  have  been  ut- 
tered in  the  mind,  premeditation  exists ;  and  it  makes  no  dif- 
ference whether  the  man  is  at  the  time  in  cool  blood  or  in 
passion  caused  by  a  just  provocation.  Here  you  are  able  to 
distinguish  a  wide  difference  between  premeditation  and  de- 
liberation; the  former  may  exist  in  both  states — cool  blood 
and  the  passion,  described ;  the  latter  only  in  a  cool  state  of 
the  blood,  unless,  perchance,  a  man's  blood  boils  from  his 
own  viciousness,  when  the  law  makes  no  excuse  for  him 
whatever. 

Malice,  from  malum,  meaning  badness,  in  the  abstract, 
is  here  used  to  denote  badness  in  the  concrete,  namely, 
a  state  of  badness,  in  reference  to  human  law,  existing  in 
the  mind  of  a  being  responsible  to  that  law.  It  does  not 
mean  spite,  or  ill-will,  or  hatred  to  any  one  as  we  usually 
understand  it,  but  refers  to  a  state  of  mind — a  state  of  mind, 
as  indicated,  out  of  harmony  with  good  government  and  the 
laws  of  the  land ;  such  a  state  of  mind  as  a  man  is  in  when  he 
intentionally  does  what  he  knows  to  be  wrong.  That  I  have 
explained  these  terms  correctly  you  can  see  from  the  read- 
ing of  the  second  instruction,  which  is  as  follows — the 
court  using  adverbs  where  I  have  used  the  nouns. 

Second.    The  term  'Villf ully/'  as  used  in  these  inatructions  means 
intentionally — ^that  is,  not  accidentally. 

Deliberately  means  done  in  a  cool  state  of  blood,  not  in  sudden 
passion  engendered  by  a  lawful  or  some  just  cause  of  provocation; 
and  the  court  instructs^  you  that  in  this  case  there  is  no  evidence 
tending  to  show  the  existence  of  any  such  passion  or  provocation. 
^  Premeditatedly  means  thought  of  beforehand  and  any  length  of 
time,  however  short. 

^  Malice  does  not  mean  mere  spite  or  ill-will  as  understood  in  or- 
dinary language,  but  it  is  here  used  to  denote  a  condition  of  mind 
evidenced  by  the  intentional  doing  of  a  wrongful  act  liable  to  en- 
danger human  life.    It  signifies  such  a  state  of  mind  or  disposition 
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as  shows  a  beart  regardless  of  social  duty  and  fatally  bent  on  mis- 
chief. 

Malice  aforethought  means  malice  with  premeditation,  as  before 
defined. 

The  third  instruction  is  giv^i  on  the  second  or  ''robbery" 
count  in  the  indictment,  and  is  as  follows : 

Third.  If  the  jnry  believe  from  the  evidence  that  defendant 
Frank  James,  with  Wood  Hite  and  Clarence  Hite,  or  with  any  of 
them,  and  others,  at  the  county  of  Daviess,  in  the  state  of  Missouri, 
in  the  month  of  July,  1881,  made  an  assaidt  upon  one  Charles  Mur- 
ray, and  any  money  of  any  value  iSien  in  the  custody  or  under  the 
care  or  control  of  said  Murray,  by  force  and  violence  to  the  person 
of  said  Charles  Murray,  or  by  putting  him,  the  said  Charles  Mur- 
ray, in  fear  of  some  immediate  injury  to  his  person,  did  rob,  steal 
and  carry  away;  and  if  the  juiy  also  believe  from  the  evidence  that 
defendant  Frank  James,  in  the  perpetration  of  such  robbery,  with 
malice  aforethought,  as  befoze  defined,  willfully  shot  and  killed 
Frank  McMillan — then  the  jury  ought  to  find  the  defendant  guilty 
of  murder  in  the  first  degree. 

This  instraction  needs  bnt  little  explanation.  It  is  the  in- 
struction in  the  light  of  which  yon  are  to  view  the  whole  evi- 
dence—as to  robbery,  killing,  and  all  that  transpired.  You 
will  perceive  that  by  this  yon  need  not  find  the  existence  of 
either  deliberation  or  premeditation*  It  is  given  in  accordance 
with  the  law  as  it  now  stands  in  Missouri-— that  a  homicide 
committed  in  the  perpetration  of  a  robbery  is  not  necessarily 
murder  in  the  first  degi^e.  If  the  killing  is  purely  an  acci- 
dent, that  is,  is  no  i>art  of  the  plan  of  the  robbery,  and  not 
what  the  robbers  should  have  known  might  be  a  natural  re- 
sult from  the  manner  of  their  crime,  then  it  is  still  murder, 
but  not  murder  in  the  first  degree.  If,  however,  under  this 
instruction,  you  simply  find  that  the  killing  was  done  in  the 
perpetration  of  a  robbery,  and  willfully  in  maliee,  then  you 
are  bound  to  say  in  your  verdict — ^it  was  murder  in  the  first 
degree ;  and  to  my  way  of  thinking,  common  sense  presumes 
in  a  robbery  like  this  that  the  perpetrators  act  willfully  and 
in  malice  as  to  the  whole  transaction.  A  train  robber,  armed 
to  the  teeth,  and  knowing  that  death  so  often  comes  as  a 
natural  result  from  this  class  of  crime,  ought  to  be  hung  if 
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his  pistol  explodes  in  its  scabbard  from  spontaneous  combus- 
tion, and  kills  an  innocent  passenger. 
The  fourth  instruction  reads  as  follows: 

FonrdL  If  you  find  from  the  evidence  that  the  defendant,  Frank 
James,  at  the  county  of  Daviess,  state  of  Missonri,  in  the  month  of 
July,  1881,  shot  and  killed  Frank  McMillan,  and  that  the  act  iraa 
done  neither  with  the  specific  intent  on  the  port  of  the  defendant 
to  kill  any  particular  person,  nor  in  the  perpetration  of  a  robbery, 
yet  if  you  further  find  that  defendant  was  then  and  there  recklessly, 
intentionally,  and  with  malice  firing  with  a  deadly  weapon,  to-wit; 
a  pistol,  into  or  through  certain  cars  of  a  railway  train,  containing 
a  number  of  passengers,  and  those  in  charge  thereof,  and  that  while 
thus  firing,  said  Frank  McMillan,  being  on  said  train,  was  shot  and 
killed  by  the  defendant — then  you  will  find  defendant  gnilty  of  muT^ 
der  in  the  second  degree.  Or  should  you  find  from  .the  evidence 
that  at  the  said  time  and  place,  said  McMillan  was  shot  and  killed 
by  any  person  or  persons  whomsoever,  and  that  such  act  was  done 
neither  with  specific  intent  on  the  part  of  such  person  or  persons 
to  kill  any  particular  person,  nor  in  the  perpetration  of  a  robb^iy, 
yet  if  you  further  find  that  such  person  or  persons  were  then  and 
there,  recklessly  intentionally,  and  with  malice,  firing  with  a  deadly 
weapon  or  weapons,  to-wit,  a  pistol  or  pistols,  into  or  through  cer- 
tain ears  of  a  railway  train  containing  a  number  of  passengers,  and 
those  in  charge  thereof,  and  while  thus  firing  said  l^nank  McBlillan 
being  on  said  train,  was  shot  and  killed  by  such  other  or  others,  and 
that  defendant  was  present  then  and  there  recklessly,  intentionally, 
and  with  malice,  aiding,  abetting,  assisting,  and  counseling  such 
other  or  others,  so  to  filre  into  or  through  said  cars — ^then  you  will 
find  defendant  guilty  of  murder  in  the  second  degree. 

This  instruction  is  given  ont  of  tho  abundance  of  the  hu- 
manity of  the  law,  and  of  the  court  declaring  it.  There  is  a 
class  of  cases  of  murder  in  the  second  degree  in  which  the 
malice  in  the  human  heart  does  not  assume  any  shape  with 
reference  to  the  specific  act  of  killing.  If  I  may  so  express 
it,  when  the  i)oisonous  soil  of  malice  does  not  shoot  forth  a 
specific  intent  to  kill  the  person  slain  or  to  kill  any  person  at 
all.  These  cases  occur  when  the  slayer  is  recklessly  and  in- 
tentionally engaged  in  a  wrongful  act  and  one  known  to  be 
dangerous  to  human  life,  and  death  is  the  result.  Here  the 
intent  to  do  the  wrongful  act  is  taken  away  from  the  wrong- 
ful act,  and  by  a  law  of  substitution  put  over  against  the  kill- 
ing, and  it  is  murder  in  the  second  degree.  As  where  an  un- 
natural mother,  desiidng  to  get  rid  of  her  child,  but  not  quite 
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heartless  enough  to  destroy  it  with  her  own  hands,  leaves  it 
in  an  orchard,  and  a  kite  kills  it;  or  where  the  artisan,  not 
caring  whether  he  kills  or  not,  rolls  a  stone  from  his  wall  in- 
to a  crowded  street,  and  a  passer-by  is  slain ;  or  where  a  man 
recklessly  and  dntentionally  shoots  in  a  crowd,  and  death  en- 
sues— ^in  all  these  cases  it  is  murder  in  the  second  degree.  So 
in  this  case  should  you  find  the  killing  of  McMillan  was  not 
a  part  or  parcel  of  the  robbery  or  of  the  regular  plan ;  that 
it  was  a  kind  of  side  play ;  that  the  act  was  not  done  with  spe- 
cific intent  to  kill ;  that  defendant  was  recklessly  firing  down 
the  car  to  frighten  the  passengers,  not  caring  whether  he 
killed  or  not,  or  was  present  comforting  or  aiding  others  so 
to  do — ^then  it  is  murder  in  the  second  degree,  and  you  should 
so  find  in  your  verdict. 

Fifth.  The  jury  are  instracted  that  by  the  statntes  of  this  state 
the  defendant  is  a  competent  witness  in  his  own  behalf,  but  the  fact 
that  he  is  a  witness^  in  his  own  behalf,  may  be  considered  by  the  jury 
in  determining  tiie  credibility  of  his  testimony. 

You  haye  heard  a  great  deal  about  the  testimony  of  an  ac- 
complice, about  the  tremendous  motive  for  such  an  one  to 
commit  perjury  in  his  desire  to  escape  the  terrors  of  the  law. 
What  about  Prank  James'  testimony?  The  court  tells  you 
he  has  a  right  to  testify,  but  you  have  a  right  to  consider  his 
situation.  Is  there  any  motive  here  for  falsehood.  His  life 
is  at  stake,  and  he  sits  in  the  witness  chair  with  the  fearful 
picture  of  the  gallows  constantly  before  his  eyes.  If  ever  a 
man  would  swear  falsely  it  is  then.  ''But  our  client  is  a 
knightly,  chiv«tlric  hero,  who  fears  not  the  king  of  terrors/' 
I  hear  them  say.  This  sounds  very  well  in  talk  or  in  yellow- 
back literature,  but  it  is  a  known  fact  among  officers,  gentle- 
men, that  men  of  the  defendant's  class  do  not  differ  from  the 
ordinary  run.  of  humanity,  and  when  theur  own  time  finally 
comes  they  are  usually  as  timid  as  anybody.  They  may  put 
on  a  bold  exterior  at  their  trial,  but  the  heart  within  is  tremb- 
ling for  its  fate  like  an  aspen  leaf,  and  ofttimes,  when  con- 
victed, and  the  dread  hour  arrives,  they  who  have  waded 
without  a  tremor  through  rivers  of  blood,  shudder  and  break 
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completely  down  ere  the  first  ripple  of  their  own  cold  Lethe 
has  touched  their  feet. 

Sixth.  The  jury  are  farther  instructed  that  to  the  jury  exclusively 
belongs  the  duty  of  weighing  the  evidence  and  determining  the  credi- 
bility of  the  witnesses.  With  that  the  court  has  absolutely  nothing 
to  do.  The  degree  of  credit  due  to  a  witness  should  be  determined 
by  his  character  and  conduct,  by  his  manner  upon  the  stand,  his  re- 
lation to  the  controversy  and  to  the  parties — his  hopes  and  his  fears, 
his  bias  and  impartiality,  the  reasonableness  or  otherwise  of  the 
statements  he  makes — the  strength  or  weakness  of  his  recollection, 
viewed  in  the  light  of  all  the  other  testimony,  facts,  and  circum- 
stances in  the  case. 

This  instriLction  is  easily  nnderstood.  Yonr  attention  i:^ 
now  called  to  these  words  used  in  this  instruction:  **The 
degree  of  credit  due  to  a  witness  should  be  determined  by  his 
character  and  conduct,  by  his  manner  on  the  stand,  his  rela- 
tion to  the  controversy  and  the  parties.**  *' Relation  to  the 
controversy  and  the  parties;'*  you  remember  the  witnesses  as 
to  the  defendant's  alibi — brother-in-law,  sister,  brother, 
mother — ^no  others. 

Seventh.  In  considering  what  the  defendant  has  said  after  the 
fatal  shooting,  and  previous  to  the  time  of  his  testifying  in  (his 
case,  and  wi&  reference  to  any  material  matter  in  issue,  the  jury 
must  consider  it  all  together.  The  defendant  is  entitled  to  the  bene- 
fit of  what  he  said  for  himself,  if  true,  as  the  state  is  to  anything  he 
said  against  himself  in  any  conversation  proved  by  the  state.  What 
he  said  against  himself  in  any  conversation  the  law  presumes  to  be 
true,  because  against  himself;  but  what  he  said  for  himself  the  jury 
are  not  bound  to  believe,  because  said  in  a  conversation  proved  by 
the  state.  They  may  believe  or  disbelieve  it  as  is  shown  to  be  true 
or  false  by  all  the  evidence  in  the  case. 

The  rule  of  law  contained  in  this  instruction  is  based  on 
the  known  selfishness  of  mankind.  If  a  man  who  has  done 
wrong  can  say  anything  in  his  own  favor  he  is  apt  to  do  it — 
sometimes  true,  oftener,  if  his  crime  is  great,  it  is  false.  What 
he  knows  against  himself  he  is  going  to  keep,  unless  the  heart 
is  so  full  and  a  guilty  conscience  gnaws  with  a  tooth  so  sharp 
that  he  tells  in  spite  of  himself,  and  then  the  law  presumes  it 
to  be  true.  If  Prank  James,  just  after  the  Winston  robbery, 
said  to  Jessee  James,  '*Why  in  the  world  did  you  kill  that 
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tion  would  soon  cromble  into  dust  You  will  see  the  word 
"doubt/'  as  nsed  in  the  instruction^  is  qualified  and  enlarged 
in  meaning  by  two  adjectiyes,  so  that  the  reading  is  ''such 
doubt  must  be  real  and  substantial."  This  is  done,  doubtless, 
for  the  express  purpose  of  curbing  the  play  of  fancy 
in  a  juror's  mind.  What  is  a  ''real  and  substantial" 
doubt  f  It  is  a  doubt  founded  on  law  and  reality^  And  not  on 
fancy;  it  is  a  doubt  founded  on  testimony  and  substance,  and 
not  chased  down  and  caught — ^you  know  not  where  nor  how 
— ^by  a  winged  imagination.  You  are  aU  farmers,  I  am  told. 
One  of  you  is  plowing  in  your  field:  a  neighbor  comes  saun- 
tering up  to  you,  and  when  you  stop  he  sits  down  on  your 
plow-beam  and  says,  **What  are  you  plowing  fort"  If  it  is 
springtime,  you  say  for  com,  or  oats,  as  the  case  may  be.  But 
he  says,  "How  do  you  know  you  are  going  to  raise  anything  T 
I  am  in  doubt  this  season,  and  have  put  my  plow  under  the 
shed  and  turned  my  horses  on  the  range."  '*Why,"  you  say, 
''with  rarest  exceptions,  God  has  always  made  seed-time  and 
harvest  to  come— the  rains  have  descended  and  the  sun  has 
shown — and  with  the  great  bulk  of  evidence  in  my  favor,  I 
wiH  plow  on  and  raise  my  crop."  "Sometimes  they  miss," 
he  exclaims — ^"I  doubt  it,  I  doubt  it."  This,  gentlemen,  is 
an  unreasonable,  unsubstantial  doubt.  The  man  went  out  of 
the  great  weight  of  evidence  to  get  it.  If  you  acted  similarly, 
you  and  yours  would  starve.  So,  in  this  case,  you  can  easily 
adopt  different  rules  from  those  you  are  governed  by  in  the 
ordinary  affairs  of  life,  and  shutting  your  eyes  to  the  great 
bulk  of  the  evidence,  send  out  fancy — fleeter  than  a  swift- 
winged  Mercury — and  she  will  doubtless  bring  you  back  a 
doubt.  But  this  will  not  do ;  it  must  come  from  the  testimony 
as  a  whole,  and  be  real  and  substantial,  to  authorize  an  ac- 
quittal. 

Tenth.  If  the  jmy  find  the  defendant  goilty  of  mm:der  in  the 
first  degree,  th^r  will  simply  so  state  in  their  verdict,  and  leave  the 
ptmishment  to  be  fixed  by  the  court. 

If  they  find  the  defendant  gtxilty  of  murder  in  the  second  de- 
gree, they  will  so  state  in  tiieir  verdict,  and  will  also  assess  the  pun- 
ishment at  imprisonment  in  the  penitentiary  for  such  term,  not  less 
than  ten  years,  as  the  jury  may  believe  proper  under  the  evidence. 


FRANK  JAMES,  787 


"When  an  instmction  like  this  is  read,  a  juror  may  say, 
''There,  ithen,  the  whole  thing  rests  with  me ;  mj  Qod,  I  don't 
want  to  conyict  anybody;  I  don't  want  to  deprive 
any  human  being  of  life  or  liberty — and  the  whole 
thing  rests  right  on  me.''  This  is  what  skillful  attor- 
neys would  have  you  believe ;  but  it  does  not  all  rest  on  you, 
any  more  than  it  all  rests  on  the  grand  jury  who  returned  the 
indictment,  or  the  judge  who  received  it,  or  the  clerk  who 
recorded  it,  or  the  prosecuting  attorney,  who  signed  it.  You 
are  simply  a  part  of  the  criminal  machinery  to  pass  upon  the 
facts.  If  you  find  the  fact  to  be  that  the  defendant  is  guilty, 
the  law  inflicts  the  punishment,  and  is  responsible  for  it, 
not  you.  The  judge  pronounces  the  sentence;  but  not  he, 
nor  the  jury,  but  a  wise  and  just  law  coming  to  us  from  our 
ancestors,  and  from  God  himself  to  man,  carries  that  sen- 
tence into  execution.  This  ends  the  instructions  for  the 
state. 

Having  looked  at  the  law,  let  us  now  examine  the  evidence 
of  the  witnesses.  In  doing  this,  gentlemen,  you  will  ex- 
cuse mei,  and  take  it  as  no  reflection  upon  any  one  else,  when 
I  say  that,  without  skipping  about  here  and  there,  seem- 
ingly for  confusion's  sake,  I  will  give  you  in  substance  all 
of  the  testimony  of  all  the  witnesses,  and  as  nearly  as  prac- 
ticable in  the  precise  order  in  which  it  fell  from  their  lips. 
To  save  time  I  shall  use  no  notes ;  in  fact,  I  took  none.  But 
I  believe  I  know  the  testimony,  and  can  give  it  to  you  cor- 
rectly from  memory  by  the  aid  of  a  list  of  the  witnesses. 
You  will  excuse  me  too,  if  I  speak  plainly  as  I  go  along,  call- 
ing things  by  their  right  names,  for  I  was  raised  in  the  same 
wild  west  with  these  men  whose  exploits  we  have  been  con- 
sidering, and  I  strive  to  talk  as  they  shot — ^right  to  the 
mark. 

What  is  the  evidence  in  this  most  important  casef  As  the 
sun  is  setting  in  the  west,  on  the  fifteenth  day  of  July,  1881, 
we  see  a  passenger  train  rolling  slowly  under  the  vast  shed- 
way  at  the  Union  Depot  in  Kansas  City,  Missouri,  and  its 
engine  takes  its  place  by  the  side  of  half  a  dozen  or  more  of 
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others,  each  panting  like  so  many  horses  ready  for  the  race. 
To  me,  gentlemen,  there  is  something  sublime  abont  a  loco- 
motive engine ;  I  can  look  at  it  and  admire  it,  even  if  it  does 
belong  to  a  rich  corporation,  and  I  have  no  interest  in  it. 
Thank  Ood,  in  the  great  realm  of  vision,  we  are  equally 
wealthy.  Boiling  rivers,  towering  mountains,  outstretching 
plains,  bending  skies,  as  well  as  the  splendid  specimens  of 
human  skill  that  fret  our  public  streams  and  highways,  are 
all  in  the  realm  of  vision  the  property  of  rich  and  poor 
alike.  Yes,  what  a  glorious  structure  is  a  railroad  engine, 
what  a  giant-like  tribute  to  man's  inventive  genius ;  how  like 
a  thing  of  life  with  vast,  pulsating  heart,  it  seems  to  live, 
and  move,  and  have  its  being.  When  like  the  queen  of  com- 
merce it  comes  gliding  along,  with  gorgeous,  resplendent 
coaches  for  its  train,  how  the  law-abiding  soul — with  never 
a  dream  of  stopping  it  in  search  of  plunder — delights  to 
see  it  speed  on,  in  magnificent  splendor  and  sublimest  power. 
Many  a  time,  a  few  years  since,  while  loitering  about  Kansas 
City,  as  young  lawyers  do,  have  I  stood  upon  the  bluffs  and 
watched  the  trains  as  they  came  in  and  went  out ;  watched 
them  just  at  night-fall,  when  they  were  all  departing  for  the 
east;  watched  them  as,  hurling  down  the  river  bottom,  with 
resounding  whistle,  rolling  smoke,  and  white,  streaming 
steam,  they  plunged  into  the  tunnel  of  the  night,  and  were 
seen  no  more. 

So  the  ill-fated  Bock  Island  train  departed  in  July  15, 
1881 ;  so  it  sped  on  like  a  meteor  through  the  darkness  until 
it  reached  the  prairies  of  your  own  county.  What  a  splen- 
did spectacle  is  presented  by  an  approaching  train  on  a 
western  prairie  in  the  night-time  I  I  see  that  train  coming 
up  to  Winston  now,  with  its  beaming  headlight,  now  partly 
obscured  in  a  cut,  now  out,  trembling  along  like  a  rolling, 
radiant  ball  of  fire.  Yes,  yes,  gentlemen,  I  see  that  train 
speeding  across  the  prairies  of  your  own  free  IGssouri, 
where  the  protecting  aegis  of  the  law  is  spread  over  every 
head,  imd  we  boast  that  life,  liberty,  and  the  pursuit  of  hap- 
piness is  guaranteed  to  every  human  being    within     her 
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borders.  I  hear  the  rails  clicking  by  the  platform ;  I  see  the 
white  steam  rise ;  the  whistle  sounds  out  on  the  imre  coun- 
try air,  and  in  a  moment  the  train  is  standing  at  the  depot 
in  the  town  of  Winston.  Frank  James  was  there  to  meet 
that  train,  gentlemen.  Jnst  as  surely  was  he  there,  as  that 
he  is  here  today.  Just  as  surely  was  he  there  as  that  the 
village  was  there — as  that  Westfall  and  McMillan  were 
there.  Just  as  surely  was  he  there,  as  that  the  All-seeing 
Eye  was  there,  looking  down  into  the  foul  intention  that 
dwelt  in  his  heart.  Let  us  look  a  moment  at  his  surround- 
ings, for  here  we  may  get  a  glimpse  at  the  superb  innocence 
of  the  ' 'remarkable  hero"  now  on  trial.  It  is  said  that  when 
a  man  contemplates  doing  a  wicked  deed,  if  he  will  look 
at  some  splendid  painting  or  upon  some  scene  where  nature 
with  her  brush  has  eclipsed  all  human  genius,  his  vile 
thoughts  may  all  be  taken  away.  Look  at  his  surround- 
ings on  this  fatal  night.  There  stands  a  magnificent  train, 
known  to  him  to  be  laded  with  precious  immortal  beings 
whose  life  he  is  about  to  hazard.  Perchance  the  mother  is 
there,  returning  from  a  visit  to  her  children  in  the  west, 
or  the  boy  going  east  to  bid  farewell  to  a  dying  parent.  Li- 
nocent  little  children,  unborn  when  civil  war  brought  the 
defendant  his  much-talked-of  grievance,  are  there,  with  tiny 
hands  against  the  window  glass,  and  eyes  peering  out,  ask- 
ing his  pity  and  protection.  The  pure,  free  atmosphere  of 
his  native  state  is  about  him.  The  smoke  of  the  standing 
engine  is  towering  upward,  and  as  his  eyes  follow  it  they 
meet  the  tender  light  from  a  myriad  of  twinkling  stars,  each 
whispering  to  him  with  a  silver  tongue,  pleading  with  him, 
as  if  to  woo  and  win  him  from  his  unlawful  purpose. 

But  it  is  all  to  no  avail.  Frank  McMillan,  old  man  McMil- 
lan, his  father  and  the  two  Penns — all  laborers  in  a  stone- 
quarry  hard  by — ^have  gotten  into  the  smoking  car.  Con- 
ductor Westfall,  little  knowing  the  sad  fate  impending, 
waves  his  lantern  for  the  last  time.  The  bell  rings.  The 
train  starts.  The  robbers  get  aboard.  The  fiendish  work  be- 
gins.    I  am  going  now  by  the  evidence — no  fancy.    Dick 
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Liddil  and  Clarence  Hite  climb  npon  the  tender  to  take 
charge  of  the  engineer  and  firemen.  Jesse  James,  Frank 
James,  and  Wood  Hite  rush  into  the  smoking-car  from  the 
front  door ;  one  of  them — as  seen  by  the  witness  Maj.  McGtee, 
a  most  intelligent  gentleman,  and  at  present  United  States 
Marshal — cuts  the  bell-rope,  and  doubtless  in  doing  so  gives 
the  signal  at  the  engine  which  causes  the  train  to  stop ;  but 
it  at  once  starts  up  again.  The  two  tall  men,  as  the  witness 
Penn  calls  them,  come  right  up  to  conductor  Westfall,  at 
this  time  engaged  in  putting  tabs  in  the  hats  of  Penn  and  his 
companions,  saying,  **up,  up,"  or  "down,  down,"  the  witness, 
affrighted  and  thunderstruck  with  the  tragedy  of  double 
murder,  can  not  say  which.  Westfall,  seeing  death  was 
lurking,  made  some  motion  thus,  as  Penn  put  it ;  he  can  not 
say  for  what.  I  believe  to  defend  himself,  as  duty  and  Ood 
bade  him  do.  Just  at  that  instant  the  big  tall  man — all  ad- 
mit now  Jesse  James — quick  as  a  tiger  for  his  victim,  pulls 
the  cruel  trigger,  and  Westfall  goes  reeling  down  the  aisle  to 
the  rear  end  of  the  car;  as  he  goes  the  firing  at  him  is  contin- 
ued. He  opens  the  door,  struggles  out,  and  falls  dead  from  the 
train;  dead  in  the  harness!  dead  on  duly! 

That  was  a  magnificent  specimen  of  oratory  with  which 
Gov.  Johnson  closed  his  argument  yesterday  evening.  He 
said,  you  remember,  that  once  in  the  city  of  St.  Louis  he 
stood  watching  a  five-story  building  wrapped  in  fiames.  In 
one  of  the  upper  windows  stood  a  man,  with  the  red  flames 
leaping  around  him,  and  apparently  no  means  of  escape 
whilst  his  wife  below  was  watching  with  eager  and  loving 
eyes  for  some  kind  hand  to  snatch  him  from  the  devouring 
fires  and  bear  him  to  her  arms,  till  at  length  a  heroic  fireman 
brought  joy  to  her  heart  by  undertaking  and  performing  the 
noble  feat.  I  could  not  help,  however,  gentlemen,  but  think 
of  something  real,  and  directly  connected  with  this  case,  as 
the  Governor  drew  his  picture ;  I  could  not  help  but  think  of 
poor  Westfall,  reeling  there  in  the  railway  car,  enveloped  in 
the  smoke  of  burning  powder,  and  wrapped  about  with  the 
red-hot  flashes  from  cracking  revolvers — ^he  himself  being  on 
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fire,  Ae  red  flames  of  life  bursting  through  the  windows 
made  in  his  body  with  cruel  bullets;  I  could  not  help  but 
think  of  the  devoted  wife  who  stood  in  her  doorway  on  that 
fatal  nighty  waiting  to  give  the  welcome  kiss  to  her  husband 
when  his  ''run"  was  ended  and  he  returned  to  his  home. 
Alas !  she  is  waiting  still. 

We  are  not  through  with  the  scene  at  the  train  yet  West- 
fall  has  fallen,  but  the  murderous  fire  still  continues.  Now 
it  is  contended  ''it  was  not  intentional/'  "we  do  not  know 
the  particular  man  who  did  it,"  and  so  on.  It  makes  no  dif- 
ference, you  know  from  the  evidence  Frank  James  did  it;  but 
if  you  did  not,  you  would  know  that  one  of  the  band  he  be- 
longed to— bent  on  robbery  and  murder — did  it,  and  that  is 
enough.  According  to  Penn  and  Major  MoGee,  these  men 
followed  We^tfatU  up,  and  after  he  had  tumbled  from  the 
rear  end  of  the  "smoker,"  they  go  back  again  to  the  front  of 
the  "smoker"  and  out  of  the  door.  Penn  and  Frank  Mc- 
Millan now  get  up,  and  in  search  of  a  safer  place  go  to  the 
rear  platform  of  the  "smoker,"  and  take  seats  on  the  steps. 
"One  of  the  tall  men"  remains  on  the  front  platform  of  this 
"smoker"  firing  "as  many  as  six  shots  straight  through  the 
train,"  crying,  "down,  down."  This  was  doubtless  done  to 
keep  the  passengers  from  interfering.  Penn  gets  up  and 
looks  through  the  rear  door,  and  one  of  these  shots  hurls  the 
shattered  glass  against  his  hand.  Presently  a  voice,  as  if 
from  one  in  distress,  is  heard  in  the  "smoker."  Frank  Mc- 
Millan, sitting  on  the  rear  steps,  says,  "That's  father's 
voice."  Oh,  I  think,  gentlemen,  I  know  myself  how  he  knew 
that  voice,  even  in  the  din  of  rattling  train  and  belching  pis- 
tols. It  was  the  staid,  familiar  voice  that  through  all  the 
happy  days  of  childhood  he  had  heard  under  the  old  home- 
roof ;  the  voice  that  many  a  time  had  called  him  up  to  his 
work  at  break  of  day — ^to  the  country  lad,  glorious  break  of 
day  when  rosy-fingered  Aurora,  sweet  dispenser  of  the  morn- 
ing dew,  came  dashing  in  her  fiery  chariot  across  the  eastern 
hills,  and  a  thousand  birds  were  twittering  greetings  to  her 
in  the  trees.  "That's  father's  voice!"  and  he  bounded  to 
the  door,  and  death  met  him  as  he  came.    The  whizadng  ball 
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of  the  idle,  TOTing  aaflmwin  meets  the  sweated  brow  of  hard- 
working Frank  McMillan,  he  falls  dead  from  the  train,  and 
the  soil  of  free  Missoori  drinks  up  his  honest  blood.  ''Oh,  he 
is  bat  a  i)Oor  laborer,"  I  hear  them  say;  ''what  is  his  life 
when  measured  with  the  precious  existence  of  a  daring, 
chivalric  hero  f ' '  Gentlemen,  when  the  Almighty  Ood  of  the 
universe  came  into  the  world,  and  took  upon  himself  the  f  ona 
of  a  man,  he  paid  such  a  compliment  to  the  dignity  of  labor 
that  he  became  himself  a  carpenter,  and  for  years  there 
stood  upon  His  brow,  as  upon  poor  McMillan's,  the  sweat  of 
honest  toiL  Much  has  been  said  to  induce  you  to  think  this 
is  a  prosecution  backed  by  corporations  in  the  interest  of 
capital;  but  I  tell  you  it  was  not  capital,  it  was  labor  that 
was  foully  murdered  when  Frank  James'  ball  went  crashing 
through  the  brain  of  the  humble  stonemason  at  Winston. 

Thus  ended  the  killing  at  the  robbery.  I  have  scarcely 
mentioned  those  whose  hearts  were  made  to  bleed  the  most 
Hours  have  been  spent  here  in  pathetic  rhetoric  about  the 
defendant's  wife,  his  child,  his  mother,  his  sister,  and  all 
thought  to  be  near  and  dear  to  him.  The  wives  and  children 
of  our  sleeping  dead  have  been  left  in  the  background.  This 
is  no  place  for  such  issues.  I  could  not  depict  the  anguish  of 
the  widow  whose  heart  is  withered  with  the  purple  blast  of 
murder,  nor  with  the  wail  of  the  orphan,  that,  for  aught  we 
know,  may  cry  for  bread;  and  I  would  not  if  I  could.  In 
cases  like  this  the  anguish  of  the  dying  and  the  dead  is  far 
less  than  that  of  the  beloved  living  left  behind,  and  I  could 
only  feebly  imitate  the  example  of  a  painter  of  ancient  times, 
of  whom  I  have  somewhere  read.  Agamenmon,  a  noble  chief- 
tain of  the  Grecian  forces,  was  at  last  captured,  together  with 
his  family,  by  his  enemies.  They  studied  long  how  they 
might  contrive  to  torture  him  the  most.  At  last  discovering 
that  he  had  an  only  daughter,  a  girl  of  extreme  beauty,  whom 
he  seemed  to  love  far  better  than  he  loved  himself,  they 
brought  her  forth  and  put  her  to  death  by  slow  torture,  com- 
I>elling  the  brave  old  warrior  to  look  upon  the  fearful  scene. 
A  great  painter  came  to  the  frightful  scene  to  put  it  on  can- 
vas, especially  the  horror  that  sat  on  the    father's    counte- 
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nance,  and  to  hand,  with  his  picture,  his  name  and  his  genius 
down  the  ages.  He  drew  the  crowd,  tortarers  and  all,  just  as 
they  stood;  he  painted  the  suffering  girl  with  the  flush  of 
death  on  her  cheek,  with  matchless  perfection;  but  when  he 
came  to  the  father,  standing  in  grim,  silent  agony,  his  genius 
failed  him,  and  he  simply  drew  a  veil  over  the  face,  in  con- 
fession of  his  inability  to  depict  the  horror  that  sat  within. 
3o  all  I  can  do  in  this  case  is  to  place  Mrs.  Westf all  here  to 
my  right,  clad  in  mourning,  with  a  thick  black  veil  hiding 
the  saddened  face;  and  Mrs.  McMillan  here  to  my  left,  simi- 
lary  attired ;  and  the  little  children  hiding  their  faces  in  the 
folds  of  their  mothers'  dresses — and  let  me  say,  these,  Colonel 
Philips,  are  the  trophies  of  your  kind  of  chivalry. 

Gentlemen  of  the  jury,  laying  aside  everything  that  savors 
of  feeling,  what  is  the  plain, .  unvarnished  evidence  before 
youf  What  are  the  dry  facts,  to  which,  without  the  least 
appeal  to  passion,  I  now  promise  to  confine  my  remarks.  Who 
committed  this  double,  dastardly,  diabolical  murder  f  If 
Frank  James  was  at  Winston,  away  with  your  knighthood, 
away  with  exclaiming  "who  fired  this  shot,*'  or  "who  that;" 
away  with  technicalities,  for  justice  cries  out  with  a  thou- 
sand voices,  "If  he  was  there  he  is  guilty."  If  he,  who  pub- 
licly trod  the  streets  of  NaAville  for  four  years,  was  in 
Texas  in  his  sister's  "cellar,"  or  "upstairs,"  so  that  not 
even  a  neighboring  cowboy  might  see  him,  he  is  innocent 
If  present  he  is  bound  to  be  guilty  of  murder  in  the  first  or 
second  degree;  and  the  whole  case  turns  on  the  questioiir^ 
was  he  at  Winston  or  was  he  in  Texas? 

The  testimony  is  absolutely  overwhelming  that  there  were 
five  men  in  that  robbery,  and  that  this  defendant  is  the  fifth 
man.  It  was  confessed  from  the  outset  that  Jesse  James, 
Dick  Liddil,  and  the  two  Kites,  were  in  this  robbery,  and  for 
four  days  they  proceeded  here  on  the  confession  that  there 
was  a  fifth  man  there ;  and  yon  saw  them  vainly  striving  to 
show  this  fifth  man  was  Jim  Cummings,  and  not  this  defend- 
ant. Bight  in  the  midst  of  the  trial,  for  sheer  necessity,  the 
"four-men  theory" — an  insult  to  your  intelligence — was  con- 
cocted; and  the  case  has  been  argued  to  you,  by  those  who 
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did  not  argue  mostly  from  "flags"  and  ** swords,"  on  that 
hypothesis.  Let  us  examine  the  **four-men"  dodge.  A  mo- 
ment's analysis  of  the  testimony  shows  its  absurdity.  The 
evidence  is  four-fold  that  there  were  five  men:  First,  the 
five  horses  ridden  are  unmistakably  described;  second,  five 
men  are  unmistakably  described;  third,  five  men  were  seen 
about  sundown  near  the  scene  of  the  robbery ;  fourth,  five  men 
are  seen  and  counted  at  the  robbery.    First,  as  to  the  horses: 

No.  1,  big  bay  gelding,  heavy  mane  and  tail,  about  sixteen 
hands  high,  described  by  a  number  of  the  witnesses  who  saw 
these  men.  No  man  who  had  been  on  a  farm  two  months 
could  mistake  him  for  any  of  the  other  four.  This  horse 
Jesse  James  rode ;  John  Samuels,  his  brother,  owned  him,  and 
tells  you  Jesse  was  riding  him  that  summer. 

No.  2,  a  little  bay  horse  (gelding),  stolen  by  Frank  James 
and  Liddil,  in  Ray  county,  and  described  exactly  by  a  num- 
ber of  local  witnesses.    This  was  Wood  Hite's  horse. 

No.  3,  a  sorrel  gelding,  about  fifteen  and  a  half  hands  high, 
ordinary  mane  and  tail,  collar  marks,  no  blaze  in  face,  de- 
scribed by  a  number  of  local  witnesses.  This  was  the  Lamar- 
tine  Hudspeth's  horse,  ridden  by  Dick  Liddil. 

No.  4,  a  tall  sorrel,  stolen  from  the  witness  Matthews,  most 
noticeable  of  all,  blaze  face,  light  mane  and  tail,  white  hind 
feet,  sixteen  hands  high,  described  by  a  number  of  local  wit- 
nesses.   This  was  Clarence  Hite's  horse. 

No.  5,  a  little,  light-bay  mare,  stolen  by  Frank  James  and 
Liddil  in  Ray  county,  described  by  a  number  of  local  wit- 
nesses; shod  by  Potts,  who  identifies  her  in  Timberlake's 
hands,  at  Liberty,  and  she  is  returned  to  her  owner  in  Ray 
county.    This  horse  was  ridden  by  Frank  James  to  Winston. 

Here  are  five  horses  traced  by  local  witnesses  to  and  from 
this  robbery,  all  totally  unlike.  Any  man  on  this  jury  hunt- 
ing stolen  horses  could  trace  them,  by  description,  through 
the  country :  First,  big  bay  gelding ;  second,  little  bay  geld- 
ing; third,  ordinary  sorrel  gelding,  no  blazed  face;  fourth, 
big  sorrel  gelding,  blazed  face,  light-<5olored  mane  and  tail, 
and  white  hind  feet ;  fifth,  little  light-bay  mare.    Who  rode 
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the  fifth  horse t— -a  mytht  A  Will-o'-the-wisp  t  while  Prank 
James  was  in  his  sister's  cellar t 

2d.    Five  men  are  unmistakably  described  by  the  witnesses : 

No.  1.  Tall  man,  heavy,  erect,  high  cheek-bones  and  broad 
across  face,  darkish  whiskers  all  over  his  face,  dark  hair, 
good  talker;  described  in  the  same  way  by  Mrs.  Hite,  the 
Brays,  Wolfinbergers  and  others.    This  was  Jesse  James. 

No.  2.  Man  about  thirty,  average  height,  stoop-shoulders, 
light-complexioned,  inclined  to  heavy  build,  not  much  whisk- 
ers, very  slouchy,  said  but  little ;  thus  described  by  Mrs.  Hite 
and  a  number  of  your  local  witnesses.    This  was  Wood  Hite. 

No.  3.  Man  about  thirty,  dark-complexioned,  with  dark 
hair,  dark  whiskers,  short  and  aU  over  face,  average  build 
and  weight.    This  you  can  see  yourselves  was  Dick  Liddil. 

No.  4.  Tall,  slender,  light-complexioned  fellow  of  about 
twenty,  front  teeth  bad  and  prominent,  little  fuzzy  whiskers; 
thus  described  by  Mrs.  Hite  and  a  number  of  local  witnesses. 
This  was  Clarence  Hite. 

No.  5.  Tall,  slender  man  from  thirty-five  to  forty,  light- 
complexioned,  wore  lightish  *'bumside  whiskers,"  intelli- 
gent, good  talker,  neat  in  dress;  described  in  the  same  way 
by  the  Tennessee  witnesses,  and  local  witnesses  to  some  of 
whom  he  talked  about  Ingersoll  and  '' spouted"  Shakespeare. 
This  was  the  ''remarkable"  man  on  triaL 

3d.  Just  before  the  robbery  five  men  were  seen  near  the 
scene  of  the  robbery, — 

Ezra  Soule,  near  sundown,  comes  upon  two  of  them  in  the 
woods.  One  of  them,  he  testifies,  positively  was  Frank  James, 
and  the  other  he  describes  as  *'a  tall  young  fellow,  fuzz  on 
his  face,  big  bad  teeth" — Clarence  Hite  beyond  question. 
Just  about  this  time,  at  early  supp^,  two  men  are  at  Mrs. 
Montgomery's,  close  by.  The  family  are  here,  and  described 
them:  ''One  a  tall,  heavy-set,  independent  fellow,  whiskers 
tolerably  long  all  over  his  face,  darkish,  ate  with  his  hat  on" 
— Jesse  James;  "the  other  ordinary  size,  ordinary  looking, 
light-complexion,  did  no  talking" — Wood  Hite  beyond  ques- 
tion; "both  rode  bay  horses."  Bad-tooth  Clarence,  with  his 
blazed-face  sorrel,  was  not  there,  gentlemen,  nor  was  slender, 
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X>olite,  ''bumsides*'  Frank.  No  witness  yet  brings  in  "ordi- 
nary-sized," Dick  Liddil,  dark  complexion,  short  whi^ers 
all  over  his  face ;  but  Mrs.  Eindig  and  her  daughter  are  put 
on  the  stand,  and  testify  that  such  a  man  ate  dinner  at  their 
house  on  the  day  of  the  robbery,  by  himself,  being  on  horse- 
back; and  they  swear  positively  that  Dick  Liddil,  whom  they 
see  at  this  trial,  is  the  man.  Here,  then,  are  the  five  men  seen 
in  the  neighborhood  just  before  the  robbery.  Everything 
hangs  together  in  this  case.  Watch  as  I  proceed,  and  see  if 
it  does  not.  The  eternal  consistency  of  truth  is  seen  at  every 
step  from  Nashville  to  Winston. 

4th.    Five  men  are  seen  at  the  robbery, — 

Afy  friend,  Mr.  Slover,  may  fly  around  in  his  argument 
like  a  feather  in  a  whirlwind,  trying  to  account  for  the  fifth 
man  by  making  an  omnipresent  being  out  of  Clarence  Hite, 
and  placing  him  on  the  engine,  in  the  "smoker,"  on  the 
ground,  or  in  the  express-car,  all  at  the  same  instant;  but 
with  fair  men  it  will  not  do.  If,  like  a  wonder-worker,  he  can 
deceive  you  with  such  legerdemain  as  that — ^I  am  charging 
nothing  improper,  let  a  defending  lawyer  ply  his  &ill — we 
may  as  well  give  up  the  case.  Mr.  John  M.  Qlover,  you  re- 
member, went  through  the  same  sleight-of-hand  performance 
by  a  totally  different  method.  With  him,  Wood  Hite  was  the 
everywhere  present  robber,  that  by  the  magic  wave  of  Mr. 
Glover's  wand  would  flit  unseen,  from  car  to  car,  like  the 
mystic  eggy  from  hat  to  hat  Now,  that  Ave  men  robbed  this 
train  is  as  clear,  from  the  evidence,  as  the  shining  sun.  The 
train  stopped  three  times;  first,  within  twenty  yards  of  the 
depot ;  second,  three  or  four  hundred  yards  from  town ;  last, 
a  mile  or  more  from  town.  Bear  in  mind,  both  men  are  killed 
between  the  first  and  second  stops,  while  the  train  is  in  mo- 
tion. Maj.  McGee  says:  ''Three  men  entered  the  smoking- 
car.  I  am  positive."  "One  at  once  cut  the  bell-rope."  Penn 
is  positive,  also,  that  three  men  entered.  As  the  train  is  mov- 
ing, after  the  first  stop,  the  firing  commences— 4JI  the  men 
being  in  the  car  by  the  positive  testimony  of  three  witnesses. 
The  engineer  testifies  that  just  as  he  was  starting  up  after 
the  first  stop  (three  robbers  being  in  the  ''smoker,")  "two 


FRANK  JAMES.  797 


men  came  over  the  tender,  with  revolvers,  into  the  cab."  Two 
and  three  make  five.  The  engineer  is  farther  positive  ''that 
these  two  men  were  both  of  them  all  the  time  on  the  engine 
from  the  time  they  first  came  until  he  left  the  engine, ' '  jnst 
as  the  robbery  was  ending.  The  point  at  which  he  left  the 
engine  was  beyond  where  both  dead  men  had  been  f onnd  on 
the  ground.  Thus  he  swears  that  two  men  were  on  the  engine 
during  the  identical  time  the  three  men  were  in  the  **  smok- 
er/* Again,  by  the  testimony  of  the  baggage-man  and  ex- 
press messenger,  both  being  in  the  same  car,  no  man  passed 
through  the  baggage-car,  and  they  knew  nothing  of  the  rob- 
bery until  the  robbers  appeared  at  the  side  door  of  their  car 
on  the  ground,  which  was  at  the  second  stop,  and  after  the 
killing.  How,  then,  could  Clarence  Hite  get  from  the  engine 
and  back  into  the  "smoker"  to  be  counted  as  one  of  the 
three,  the  train  being  rapidly  in  motion,  without  passing 
through  the  express-car  f  If  he  did,  how  did  he  catch  up  and 
get  back  on  the  engine  again  f  for  the  engineer  says,  as  the 
engine  halted  at  this  second  stop,  these  two  were  still  there, 
and  made  him  go  on ;  in  fact,  he  says,  had  been  there  all  the 
time,  right  by  him.  Again,  just  while  two  men  are  ordering 
the  engineer  to  go  ahead,  three  men  are  at  the  express-car 
door,  two  get  in,  the  express  messenger  says,  one  stays  by  the 
baggage-man  (pulled  out  on  the  ground),  as  the  train  moves 
off  again,  as  the  baggage-man  says ;  and  still  the  two,  accord- 
ing to  the  engineer,  are  on  his  engine,  and  are  there  when  he 
leaves  it,  some  distance  beyond.  It  is  too  plain,  gentlemen, 
for  further  argument.  To  make  you  believe  there  were  only 
four  men  on  that  train  is  to  make  you  believe  you  cannot 
count  five. 

How  have  the  defense  acted  on  this  point  t  Have  they 
made  an  honest  defense  from  the  outset,  treating  you  as  hon- 
est and  intelligent  men  on  oath  f  I  say  they  have  not.  Know- 
ing the  evidence  showed  five  men  in  this  robbery,  they  de- 
liberately tried  for  four  days  before  you  to  put  Jim  Cum- 
mings  in  as  the  fifth  man.  Did  they  not  do  thisf  1881  is 
the  year  of  this  crime;  and,  you  remember,  during  the  first 
part  of  the  trial,  when  old  man  Ford,  by  a  lapsus  linguae, 
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said  he  saw  Jim  Cummings  in  the  fall  of  1881,  how  Hiey 
rolled  it  as  a  sweet  morsel  under  their  tonnes,  and  what  a 
fight  was  made  against  letting  the  old  man  correct  his  mis- 
take by  saying  he  meant  1880.  Yon  remember,  when  John 
Samuels  was  put  on  the  stand,  that  he  was  asked:  '^ Please 
give  the  names  of  all  the  men  at  your  mother's  in  the  sum- 
mer of  1881 1"  and  he  answered,  ''Jesse  James,  Dick  Liddil, 
Wood  Hite,  Clarence  Hite  and  after  the  Winston  robbery, 
Charlie  Ford."  ''Were  these  all;  please  name  them  over 
again  T"  and  he  named  them  precisely  as  at  first.  Then  came 
the  suggestive  question.  "Did  you  see  Jim  Cummings  in  the 
summer  of  1881?"  Answer;  "Yes,  sir;  he  was  there  with 
the  others  several  times."  Mrs.  Samuels  was  put  on  the 
stand,  and  she  was  asked  to  give  the  names;  and  she  did  it 
just  as  John  did,  exactly.  "Please  repeat  them  allt" — and 
she  gave  the  same  names  again,  leaving  out  Cummings.  And 
then  the  suggestive  question  was  asked,  and  answered  as  John 
had  answered  it.  A  direct,  persistent  attempt  to  put  Cum- 
mings in  this  r9bbery;  and  then  they  would  have  argued, 
"Cummings  was  the  man  all  these  good  witnesses  took  to  be 
Frank  James."  But  their  plans  are  suddenly  thwarted. 
Frank  O'Neill,  the  correspondent  of  the  St.  Louis  Republi- 
can, who  had  a  long  interview  with  the  defendant  just  beforei 
his  "surrender,"  testifies  that  in  that  interview  the  defend- 
ant described  Cummings  as  an  illiterate,  indolent  fellow,  and 
mocked  his  long  drawl  in  talking,  which  I  had  O'Neill  to  re- 
produce:    "There — ^now — ^that—d — d ^Frank  James — has 

— gone — and  told — on  me,"  €t».  The  defense  could  go  no 
further.  To  claim  this  ignorant  drawler  and  the  smooth  re- 
peater of  Shakespeare  and  adroit  discourser  on  Ingersoll 
were  one  and  the  same  person  was  too  absurd,  even  for  this 
case ;  and  right  in  the  midst  of  the  river  they  change  horses, 
and  the  question  is  asked:  "Was  not  Wood  Hite  very  much 
like  his  cousin  Frank!"  and  they  all  answer  "very  much."  Is 
this  the  way  to  make  a  dncere  bona  fide  defense  f  I  blame 
not  my  professional  brothers,  but  venture  that  in  the  history 
of  criminal  trials  never  was  an  honest  jury  so  grossly  trifled 
with.     General  Oamer  is  one  of  those  ponderous  bodies, 
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which,  when  well  under  headway,  it  takes  time  to  stop;  and 
80  thoroughly  had  he  gotten  started  on  the  Jim  Cummings 
theory  that  he  clung  to  it  for  some  time  in  his  speech,  but 
finally  came  around  all  right. 

But  let  us  go  deeper  into  the  evidence.  The  guilt  of  the 
defendant  becomes  more  apparent  as  we  examine  the  motives 
and  plans  leading  up  to  the  crime.  In  Nashville,  Tennessee, 
in  March,  1881,  four  men  are  dwelling  together  under  the 
same  roof.  They  are  seemingly  quiet  citizens,  but  in  reality 
are  a  band  of  outlaws,  each  passing  under  an  alias.  Frank 
James  has  been  about  Nashville  for  more  than  three  years, 
has  a  wife  and  one  child;  and  is  known  as  B.  J.  Woodson; 
Jesse  James  is  better  known  than  his  brother,  has  a  wife  and 
two  children,  and  passes  as  J.  D.  Howard.  Dick  Liddil  is 
living  with  them,  known  as  Mr.  Smith.  Bill  Ryan  is  also 
there,  known  as  Tom  Hill.  These  facts  you  have  learned 
from  the  testimony  of  W.  L.  Earthman,  back-tax  collector  at 
Nashville;  James  Moffat,  depot-master  at  the  Louisville  and 
Nashville  depot;  Messrs.  Horn,  Sloan  and  others.  ''Much 
obliged  to  you  for  this  evidence,''  say  our  friends  on  the  other 
side,  ''it  shows  our  client  wanted  to  lead  an  upright  life,  and 
was  living  as  an  industrious  citizen  in  Tennessee."  Yes,  I  re- 
ply, and  it  shows  as  much  for  Jesse  James,  whom  you,  your- 
selves, have  held  up  as  a  monster  in  crime.  It  shows  that 
Dick  Liddil  and  Bill  Byan,  so  far  as  outward  appearances 
went,  led  quiet  and  honorable  lives  in  Nashville,  Tennessee* 

A  curious  incident  caused  this  band  to  flee  from  Nash- 
ville. Bill  Byan,  on  March  26,  1881,  mounted  on  a  splendid 
steed,  as  you  remember  by  Earthman 's  testimony,  was  travel- 
ing north,  and  when  at  a  country  store,  some  eight  miles  from 
Nashville,  became  intoxicated,  flourished  his  pistols,  said  his 
name  was  Tom  Hill,  and  that  he  was  a  desperado  and  an  out- 
law, and  tried  to  kill  Earthman,  who  was  then  a  justice  of  the 
peace.  He  was  arrested  on  the  spot — Shaving  besides  his 
arms,  a  buckskin  sacque  next  to  his  person,  containing  about 
$1,300  in  gold — and  was  lodged  in  jail  at  Nashville,  charged 
with  assault  with  intent  to  kill.  An  evening  paper  contained 
a  description  of  the  man  arrested,  and  the  remainder  of  the 


800  X7.    AMERICAN  STATE  TRIALS. 

gang  made  their  flight  the  ensuing  night     Frank  James 
mounts  a  horse,  stolen,  though  not  by  him,  from  Mr.  Duyall, 
of  Bay  county,  Missouri,  and  since  recovered  by  the  owner, 
as  he  told  you,  in  Nelson  county,  Kentucky.    Jesse  and  Dick 
steal  horse  flesh  on  the  commons  of  Nashville ;  and  when  this 
is  exhausted,  two  more  are  stolen  as  the  three  pass  their 
rapid  retreat  to  old  man  Hite's,  the  uncle  of  the  Jameses, 
who  lived  some  Mty  miles  north  of  Nashville,  in  Logan 
county,  Kentucky,  Frank  James  tells  you  from  the  stand — 
Mrs.  Hite  and  her  father  were  here,  and  he  could  not  deny 
it — ^that  he  made  this  trip,  but  he  was  not  a  member  of  the 
gang,  and  did  not  want  to  go  along.    Oh,  no !  did  not  want  to 
go ;  but  the  fact  is,  that  with  the  four  points  of  the  compass 
and  the  wide  world  all  about  him,  he  did  go.    He  wanted  to 
go,  gentlemen,  and  at  every  jump  of  his  steed  he  cried  out  to 
the  others  as  did  Buth  to  Naomi,  ''Entreat  me  not  to  leave 
thee,  or  to  return  from  following  after  thee,  for  whither  thou 
goest  I  will  go,  and  where  thou  lodgest  I  will  lodge."    On 
the  twenty-seventh  day  of  March,  about  sun-up,  Mrs.  Sarah 
Hite  and  her  father,  Mr.  Norris,  say  these  men  came  to  old 
man  Hite's.     The  recently  stolen  horses  had  been  turned 
loose,  and  Jesse,  Frank  and  Dick  came,  one  riding,  two  walk- 
ing, two  having  guns,  all  having  pistols.     They  stay  a  few 
days  and  go  away ;  and  in  about  two  weeks  come  back  again, 
four  in  the  gang,  Wood  Hite  being  now  with  them  as  they 
prowl  around.    In  a  day  or  so  they  go  to  Nelson  county,  Ken- 
tucky, and  are  at  Hall's,  Hoskins'  and  other  places.    This  is 
proven  by  the  defendant's  admission  on  the  stand.    This  is 
the  county  from  which,  by  the  record  evidence  of  the  express 
companies  and  otherwise,  it  is  shown  these  two  guns  were 
shipped,  in  May,  1881,  to  John  Ford,  at  Bichmond,  Missouri. 
Now,  then,  we  come  to  the  removal  of  all  the  gang,  and  the 
families  of  those  married,  to  Missouri.    Here,  it  is  contended, 
all  came  but  Frank.    This  is,  because  he  is  the  one  on  triaL 
If  Liddil  were  on  trial,  all  would  have  come  but  him;  if 
Jesse  James,  all  but  him.    There  is  plenty  of  positive  proof 
that  Frank  James  came;  but  aside  from  this,  the  attending 
circumstances  all  show  it.     To  begin  with  all  the  band  to 
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which  he  belonged,  Jesse  James,  Dick  Liddil,  Wood  Hite  and 
Clarence  Hite,  it  is  admitted,  came.  This  is  the  gang  as 
just  recruited  in  Kentucky,  and  to  which,  by  the  testimony 
of  Mrs.  Hite  and  her  father,  Frank  James  more  truly  be- 
longed than  did  the  Hite  boys.  Shall  the  oldest  and  shrewd- 
est man  in  the  gang  remain  behind  when  boys  like  Clarence 
Hite  came  along  T  Shall  fledglings  be  brought  on  a  daring 
flight  in  search  of  prey,  and  one  of  the  parent  birds  be  left  at 
home.  All  came  in  April  and  May,  1881  ** except"  the  man 
on  trial.  Even  Jesse  James'  wife  with  little  children  came, 
and  took  up  her  residence  in  Kansas  City,  Missouri,  as  shown 
you  by  the  testimony  of  Thomas  Mimms,  her  brother.  Frank 
James'  wife  herself  comes;  and  as  it  now  turns  out,  comes 
first  of  all,  early  in  April,  1881.  It  was  hard  in  the  outset 
to  show  by  testimony  independent  of  the  gang  that  she  came ; 
but  when  we  traced  by  the  railroad  records  a  sewing  ma- 
chine to  Page  City,  in  Lafayette  county,  Missouri,  and  from 
thence  to  her  father's,  at  Independence,  Missouri,  the  truth 
had  to  come,  and  Thomas  Mimms  tells  you  on  the  stand  that 
he  met  her  at  the  St.  James  Hotel,  in  Kansas  City,  and  took 
her  to  her  father's.  The  claim  that  she  came  to  have  (General 
Shelby  intercede  for  her  husband  with  the  Governor — ^long 
before  the  Winston  and  Blue  Cut  robberies,  long  before  the 
reward  of  $10,000  was  offered,  long  before  the  Governor  and 
local  officers  were  working  in  unison,  and  in  dead,  hard 
earnest  to  rid  the  state  of  shame  and  outlawry  —  is  a  sub- 
terfuge, and  too  preposterous  to  be  believed  by  intelligent 
men. 

But  positive  proof  that  he  came  is  abundant  It  is  just 
as  clearly  shown  by  disinterested  witnesses  that  Frank  James 
was  at  the  home  of  the  Fords  in  Say  county,  Missouri,  in 
May  and  in  the  summer  and  fall  of  1881,  as  that  he  was  at 
Mrs.  Hite's  in  the  early  spring.  I  only  mention  one  witness 
now,  the  one  they  did  not  attempt  even  to  impeach,  and 
whose  testimony,  all  attorneys  for  the  defense  have  striven  to 
get  away  from  as  quickly  as  possible.  This  is  the  modest,  in- 
telligent, truthful,  little  Ida  Bolton,  of  thirteen  summers, 
and  as  nice  a  child  in  manner  and  deportment  before  you  as 
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the  daughter  of  any  man  who  hears  my  voice.  She  is  placed 
upon  the  stand  by  the  state.  She  utters  not  a  word,  except 
in  simple  answer  to  questions  asked.  Leaving  out  the  ques- 
tions she  testifies:  ''I  know  Mr.  James  over  there;  they 
called  him  Hall  at  our  house — at  Uncle  Charley  Ford's 
where  I  was  in  1881.  I  knew  him  well ;  he  came  to  our  house 
in  May,  1881,  and  was  there  several  times  that  summer;  he 
was  ux>stairs  a  good  deal  and  read.  I  know  him  and  picked 
him  out  by  myself  from  amongst  all  the  men,  when  I  came 
into  court.  He  was  at  our  house  that  summer  with  Jesse 
James,  Dick  Liddil,  Clarence  and  Wood  Hite.  I  know  all  of 
them.  Frank  James,  Clarence  Hite  and  Charlie  Ford  left 
our  house  for  Kentucky,  they  said,  in  October,  I  think, 
1881;"  and  a  rigid  cross-examination  never  caused  her  to 
waver  in  the  simplicity  of  her  truthfulness.  Every  man  said 
— ^that  is  the  truth.  The  defendant  and  his  attorneys  may 
storm  and  deny,  but  they  can  never  get  away  from  it.  We 
read  in  the  Scriptures  of  a  little  maid  who  lived  within,  or 
close  by,  a  worse  house  for  murder  than  that  of  the  Fords — 
the  house  of  Pontius  Pilate,  or  of  the  high  priest,  I  forget 
which.  When  the  time  for  the  crucifixion  was  drawing  nigh, 
and  all  were  deserting,  Peter,  the  bold  disciple,  said  he  would 
stand  by  the  Savior,  to  the  last;  but  as  he  was  warming  him- 
self by  the  fire,  this  little  maid,  who  had  probably  seen  him 
but  once  before,  came  along  and  said,  ''Thou  also  wast  with 
Jesus  of  Nazareth,"  and  he  denied  it;  and  the  maid  saw 
him  again,  and  he  said  the  same,  and  again  he  denied  it  and 
began  to  curse  and  swear.  But  it  was  the  truth,  despite  his 
denial  and  profanity.  So  in  this  case  the  defendant  may  deny 
and  swear  and  rave;  but  I  tell  you  the  little  maid  saw  him, 
and  with  honest  men  he  can  never  get  away  from  her  testi- 
mony. I  say  nothing  now  of  testimony  to  the  same  effect  by 
Thomas  Ford,  Cap  Ford,  Martha  Bolton  and  Willie  Bolton. 
Having  traced  defendant  by  disinterested  testimony,  cir- 
cumstantial and  positive,  from  Nashville  to  Kentucky,  and 
thence  to  the  Ford  farm  in  Ray  county,  Missouri,  let  us 
come  to  your  own  country.  Here  we  find  from  this  and  an 
adjoining  county  twelve  witnesses  who  testify*  to  you  that  he 
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was  here.  They  are  all  as  honest,  honorable  and  intelligent 
citizens  as  can  be  found  anywhere.  They  say  he  was  here  in 
your  -vicinity  about  two  weeks  before,  and  on  the  day  of  the 
Winston  robbery.  They  conversed  with  him,  he  ate  at  their 
tables,  and  they  know  him.  Three  of  them,  the  Bray  family, 
say  they  believe  him  to  be  the  man,  and  the  remaining  nine 
swear  to  him  without  a  doubt.  One  of  them,  Ezra  Soule, 
swears  positively  that  he  saw  Frank  James  just  before  sun- 
down on  the  evening  of  the  robbery,  and  within  half  a  mile 
of  the  place.  *'Tes,''  it  is  said,  **but  that  is  just  where  the 
case  falls  to  the  ground ;  you  prove  Frank  James  to  be  there 
in  the  woods,  but  you  can  get  him  no  further ;  you  fall  a  half 
mile  short  in  making  your  case.''  Gentlemen,  were  you  put 
an  the  jury  box  as  fools,  as  sticks,  or  as  men  endowed  by  Al- 
mighty Gk)d  with  noble  reasoning  powers  T  Jurors,  I  tell  you, 
you  are  expected  and  required  to  use  the  common  logic  of  the 
human  mind,  and  when  a  conclusion  follows  with  mathe- 
matical certainty  by  comparing  one  state  of  facts  with  an- 
other, it  is  your  duty  to  adopt  that  conclusion.  Otherwise 
there  could  be  no  enforcement  of  the  law  in  criminal  cases. 

Five  men  placed  with  undeniable  certainty  in  the  woods 
there,  and  Frank  James  one  of  the  five!  Five  men  at  the 
robbery,  just  as  certainly  as  the  light  is  coming  in  at  these 
windows !  Four  of  them  admitted  to  be  Jesse,  Liddil  and  the 
two  Hites — and  then  say,  the  fifth  one  may  have  been  some 
other  than  the  defendant?  What  became  of  Frank  James 
when  they  left  the  woods  for  the  train  T  Did  he  by  omni- 
potent aid  ascend  Elijah-like  into  the  skies,  and  some  honest 
farmer  come  and  act  his  part?  and  when  the  deed  was  done, 
did  the  Almighty  let  him  down  again  into  his  saddle,  and  the 
honest  farmer  go  home  to  his  couch  ?  Oh,  no,  gentlemen,  he 
was  there ;  and  every  one  of  you  know  it.  The  conclusion  is 
logical,  unavoidable,  irresistible. 

Ton  will  perceive,  gentlemen,  that  I  have  afrived  at  this 
point  in  my  argument  without  the  mention  of  Dick  Liddil's 
name  as  a  witness,  and  without  relying  upon  his  testimony 
for  any  conclusion  whatever.  I  have  done  so  at  a  disadvan- 
tage to  myself;  for  my  custom  is  to  strive  to  push  all  the 
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testimony  along  together,  but  I  deemed  it  best  in  order  to  re- 
fute the  oft-rex>eated  assertion  that  *' everything  depended 
on  Liddil/'  by  demonstrating  the  defendant's  presence  at 
Winston  without  Liddil's  evidence.  But  by  the  law  of  the 
land,  Liddil  is  a  competent  witness ;  and  I  now  propose  hur- 
riedly to  discuss  his  testimony,  bringing  it  along  with  the 
testimony  of  the  other  witness^,  but  not  in  such  manner,  I 
trust,  as  to  weary  you. 

Dick  Liddil  was  a  member  of  a  band  of  train  robbers, 
known  as  ''The  James  G«ng.''  This  nobody  denies.  If  he 
had  not  been,  he  could  not  have  rendered  the  state  the  vast 
benefit  that  he  has.  When  men  are  about  to  commit  a  crime 
they  do  not  sound  a  trumpet  before  themu  They  do  their 
work  in  secret  and  in  darkness.  Neither  when  they  are  form- 
ing bands  for  plunder  or  death,  do  they  select  conscientious, 
honest  citizens.  A  man  contemplating  murder  would  not 
say,  ''come  along,  Mr.  Oilreath,  or  Mr.  Nance,  and  join  me  in 
my  fiendish  task.*'  Their  work  is  done  when  honest,  law- 
abiding  men  are  asleep,  and  "beasts  creep  forth."  For  this 
reason,  when  the  state  would  break  up  a  band  of  criminals, 
it  must  depend  upon  the  assistance  of  one  of  their  peers  in 
crime  to  do  it  Hence  it  is  a  custom,  as  old  as  the  law,  to 
pick  out  from  a  desperate  band  one  of  their  own  number, 
and,  use  him  as  a  guide  to  hunt  the  others  down.  No  honest, 
law-abiding  man  objects  to  this.  When  men  go  about  where 
this  is  done,  crying  "perfidy,"  "traitor,"  "treason,"  you 
can  put  them  down  as  the  enemies  of  good  government,  or  so 
steeped  in  prejudice  that  they  know  not  what  they  do.  Lid- 
dil, the  least  depraved  man  in  the  most  secret,  desperate 
band,  perhaps  the  world  ever  saw,  has  thus  been  used;  and 
the  state  has  chosen,  also  to  call  him  as  a  witness  in  this  case. 
Mountains  of  abuse  have  been  heaped  upon  him ;  the  English 
language  has  been  ransacked  for  terms  of  villification.  Once, 
forsooth,  and  after  he  got  to  be  a  train  robber,  too,  he  was  a 
splendid  fellow;  splendid  enough  to  be  the  boon  companion 
of  so  pure  and  great  a  man  as  Frank  James.  You  remember 
that  the  defendant  himself  testified  that  Liddil,  passing  un- 
der an  alias,  was  his  guest,  ate  at  his  table,  and  slept  under 
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his  roof.  Liddil  was  one  of  the  heroes  then,  of  whom  we 
have  heard  so  nmch.  But  suddenly  he  makes  a  change.  He 
leaves  the  shades  of  crime  and  comes  out  into  the  sunlight 
of  law  and  order;  and  all  at  once,  strange  to  say,  he  is  trans- 
formed into  a  "viper,**  a  **villain,**  a  ^'scoundrel,"  a  "de- 
mon" of  such  "execrable  shape"  as  his  old  tutor's  counsel 
can  give  him.  But  let  the  attorneys  for  the  defense  go  on 
with  their  abuse;  it  is  a  part  of  their  busines&  I  shall  not 
retort  by  calling  the  defendant  a  "viper,"  a  "i)erjurer,"  a 
"demon"  and  the  like.  Even  the  way  in  which  Liddil  comes 
into  court  is  dwelt  upon.  To  appeal  to  your  prejudices  by 
intimating  that  the  United  States,  Frank  James'  enemy  in 
1863,  was  trying  to  convict  him,  Col.  Philips  says  Liddil 
came  guarded  by  a  "United  States  marshal;"  when  the  fact 
is,  he  came  with  Capt.  Maurice  Langhome,  deputy  marshal 
of  Jackson  county,  Missouri. 

Judge  PhilUps,  I  did  not  say  anything  about  a  United  States 
marshal. 

Mr.  Wallace.  Possibly  it  was  a  slip  of  the  tongue,  but  I 
insist  that  you  did,  and  so  did  one  of  your  colleagues ;  and  it 
was  followed  up  by  your  denunciation  of  Langhome,  who 
never  opened  his  mouth  as  a  witness,  simply  coming  here  in 
the  i>erformance  of  an  official  duty.  It  will  surprise  you,  gen- 
tlemen, to  know  that  Capt.  Langhome,  who  has  thus  been 
introduced  to  you,  was  for  four  years  an  officer  with  Qten. 
Shelby,  the  much-lauded  witness  for  the  defense.  Thank 
Heaven,  too,  gentlemen,  I  can  say  for  Capt.  Langhome,  that 
he  found  out  long  ago  that  the  war  was  over,  and  he  is  in 
favor  of  prosecuting  and  punishing  train  robbers  and  mur- 
derers, no  matter  who  they  are,  or  where  they  were  in  days 
gone  by. 

It  is  said  Dick  Liddil  surrendered,  and  bargained  with  the 
governor  of  the  state,  and  Craig  and  Timberlake,  to  convict 
Frank  James,  guilty  or  innocent,  in  order  to  obtain  immunity 
for  himself.  I  deny  that.  There  is  no  proof  of  this,  and  I 
have  a  right,  in  answer,  to  emphatically  and  positively  deny 
it   The  only  contract  with  Liddil  was  that  always  made  with 
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those  turning  staters  evidence,  as  we  call  it,  namely,  that  he 
should  teH  the  whole  truth  and  nothing  but  the  truth;  and 
if  he  told  a  falsehood  he  did  it  at  his  peril,  and  the  contract 
was  ended.  To  say  that  these  gentlemen  would  coolly  bar- 
gain with  a  man  to  swear  away  the  life  or  liberty  of  a  fellow- 
being,  guilty  or  innocent,  is  simply  monstrous.  The  governor, 
their  own  witness,  was  on  the  stand ;  why  not  ask  him  about 
the  contract  ?  They  did  not  dare  to.  Timberlake  was  on  the 
stand ;  why  not  ask  him  ?  They  did  not  dare  to.  Craig  was 
here,  subpoenaed  by  them ;  why  not  put  him  on  the  stand  and 
ask  him?    Why  let  him  go  hornet 

Judge  Phillips.  There  is  no  evidence  that  Craig  was  here,  and  I 
do  not  think  it  proper  to  bring  it  before  the  jury. 

The  Court.  I  understood  at  the  commencement  of  Mr.  Wallaoe'8 
argoment  that  all  exceptions  would  be  taken  in  writing.  I  do  not 
know  Mr.  Craig,  and  can  not  say  as  to  his  being  present. 

Mr.  Wallace.  The  records  of  the  court  will  show  that  a 
subpoena  dtices  tecum  was  issued  by  the  defense  for  Henry 
H.  Craig,  and  that  he  bring  with  him  the  written  confession 
of  Dick  Liddil,  made  just  after  his  surrender.  In  obedience 
to  that  subpoena,  Capt.  Craig  sat  for  a  long  time  within  this 
bar.  I  know  him,  saw  him,  and  talked  with  him.  What  a 
magnificent  opportunity  to  contradict  Dick  Liddil — ^to  show 
by  his  confession  in  writing  he  had  sworn  falsely.  Instead  of 
groundless  declamation  about  the  falsehoods  Liddil  has  con- 
cocted since  his  surrender,  how  much  better  it  would  have 
been  to  ask  the  Governor,  Craig  and  Timberlake  about  his 
conduct  and  truthfulness.  Why  not  ask  them  if  in  any  in- 
stance he  had  ever  misled  the  officers,  or  told  a  single  false- 
hood? 

It  is  urged  that  Liddil  has  been  contradicted  by  impeach- 
ing witnesses,  but  the  effort  to  contradict  him  was  a  down- 
right failure.  They  declaim  mostly  on  the  testimony  of  Gen. 
Joe  Shelby,  who  says  that  in  the  fall  of  1881,  he  met  in 
Lafayette  county,  Missouri,  Jesse  James,  Dick  Liddil,  Wood 
Hite,  and  Jim  Cummings,  on  horseback,  going  south;  and 
that  he  there  learned  from  them  that  Prank  had  not  been  in 
Missouri  for  a  long  time,  and  of  course  was  not  at  Winston, 


FRANK  JAMES.  807 


I  will  be  charitable  enough  to  say,  that  had  Gen.  Shelly  been 
fully  himself,  it  is  trusted  he  would  not  have  so  testified. 
I  blame  some  of  the  attorneys  more  than  I  do  him.  You  re- 
member that  during  his  cross-examination  one  of  them  twice 
arose  and  said,  ^'the  witness  is  in  no  condition  to  testify," 
and  asked  that  he  be  excused  for  the  present;  but  they  had 
deliberately  put  him  on  the  stand,  and  despite  the  storming 
of  the  witness  at  me— for  which  I  care  not  a  fig — ^I  was  de- 
termined they  should  not  put  a  lot  of  questions,  all  written 
out  by  them,  at  him,  and  insist  that  he  answer  them  just  as 
written,  and  then  dismiss  him  from  the  stand.  I  am  not 
here  to  accuse  a  man  situated  as  Gen.  Shelby  was,  with  false 
swearing — let  gentlemen  from  the  other  side— 

Judge  PhtUpa,    Mr.  Wallace,  do  you  mean  to  say  that  I,  as  an 
attorney,  would  write  out  a  false  question  and  put  it  to  a  witness  t 

Mr.  Wallace.  The  gentleman  is  getting  excited.  Not  even 
the  hint  of  the  court  to  keep  quiet  is  enough  to  curb  his  fiery 
spirit.  I  will  be  charitable  enough  with  you,  Col.  Philips, 
to  say  that  your  client  bade  you  write  these  questions.  You 
know  that  I  am  telling  the  truth — ^that  these  questions  were 
all  written  out,  and  that  you  had  a  contention  with  the  wit- 
ness before  he  would  answer  them  at  all.  But  (Jen.  Shelby 
is  bound  to  be  mistaken  as  to  seeing  these  men  thus,  in  the 
fall  of  1881.  The  other  evidence  overwhelmingly  shows  it. 
He  puts  Cummings  with  them,  when  by  the  remodeled  de- 
fense Cummings  was  not  with  the  gang  at  that  time  at  all. 
Besides,  it  is  shown,  by  Mrs.  Hite  that  Jesse  James,  instead 
of  associating  with  Cummings  after  February,  1881,  was 
hunting  him  to  kill  him  on  sight.  It  is  further  shown  be- 
yond question  that  the  gang,  after  the  "Winston  robbery, 
adopted  the  plan  of  walking  as  safer,  and  had  no  horses.  Be- 
sides this,  Tom  Mimms  says  that  Jesse  James  remained  in 
Kansas  City  until  late  in  the  fall  of  1881 ;  he  saw  him  con- 
tinually; and  when  he  left — he  found  afterward  he  went  to 
St.  Joseph — that  he  never  went  south  that  fall  at  alL  Mrs. 
Samuels,  too,  swears  that  Jesse  never  went  south  for  any 
purpose  in  the  fall  of  1881.  But  it  is  useless  to  say  more. 
The  contradictory  testimony  of  Tutt,  Joe  B.  Chiles,  and  the 
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marshal  of  Lexington,  granting  it  tme,  is  simply  wliat  jou 
might  expeet  from  any  man  constantly  importuned  by  hun- 
dreds of  curious  inquirers.  Brosius  can  make  the  robbers  on 
the  cars  ''fifteen  feet  high  and  three  feet  through,  with  pis- 
tols having  muzzles  as  big  as  your  hat" — all  in  a  joke;  yet 
Liddily  besieged  to  answer  by  a  thousand  persons,  can  not 
put  a  man  off  but  it  must  be  construed  into  a  contradiction. 

Let  us  now  examine  Liddil's  testimony,  not  him,  but  his 
testimony.  If  any  one  of  you  is  prejudiced  against  him— 
and  I  see  no  reason  why  you  should  be,  for  you  have  cer- 
tainly seen  no  more  candid,  straightforward  witness — look  at 
his  testimony,  not  at  Liddil.  Scrutinize  his  testimony,  and 
let  it  stand  or  fall  on  its  merits.  If  the  judge  of  this  court 
should  hand  me  a  glass  of  water,  and  Liddil  should  also  hand 
me  one,  if  I  felt  squeamish  as  to  whether  the  contents  of  the 
two  were  equally  pure,  I  would  proceed  to  examine  the  water, 
mainly,  at  least,  and  not  the  man.  But  your  mind  su^ests 
''you  could  analyze  this  by  chemical  formula  and  apparatus 
and  see  whether  or  not  it  contained  poison."  So  you  can, 
with  equal  certainly  analyze  the  testimony  of  Liddil  in  this 
case.  The  formula  is  contained  in  the  eighth  instruction,  to 
which  I  said,  when  on  that  branch,  I  would  call  your  atten- 
tion in  discussing  the  evidence.  By  this,  if  you  are  in  doubt 
after  listening  to  the  bare  statement  of  an  accomplice,  upon 
which  alone  you  may  convict,  then  you  call  to  your  aid  your 
formula;  and  the  test  is  corroboration  or  no  corroboration. 
If  corroborated  by  other  truthful  witnesses,  you  are  bound  to 
believe  his  testimony.  Let  us,  then,  standing  here  in  the  great 
laboratory  of  the  law,  make  a  chemical  analysis  of  Liddil's 
testimony,  and  see  if  every  time  the  test  of  corroboration  is 
applied  to  the  glass  of  water  he  had  handed  you,  it  does  not 
bubble  and  sparkle  with  the  truth.  And  at  the  outset  I  say 
to  my  friends  on  the  other  side,  find  me  a  case  in  your  prac- 
tice, find  me  a  case  in  the  books,  find  me  a  case  in  the  history 
of  trials,  where  an  accomplice  has  been  so  wonderfully  cor- 
roborated as  this  man  Liddil. 

Liddil  says  that  for  some  time  before  coming  to  Missouri 
they  all  lived  in  or  near  Nashville,  Tennessee;  that  Frank 
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James  went  by  the  name  of  B.  J.  Woodson,  Jesse  James  as 
J.  D.  Howard,  Bill  Ryan  as  Tom  Hill,  and  himself  as  plain 
Mr.  Smith ;  and  he  is  corroborated  as  to  every  word  by  Earih- 
man,  Moffit,  Home  and  filoan.  He  says  that  on  March  25, 
1881,  Byan  was  arrested,  and  gives  particulars;  and  Earth- 
man  corroborates  him  in  full.  He  says  they  all  lived  in  Nash- 
ville in  March,  1881,  at  814  Fatherland  street,  and  disap- 
peared about  April  1,  1881;  and  John  Trimble,  Jr.,  who 
rented  *'B,  J.  Woodson''  the  house,  and  James  B.  May  who 
purchased  the  same,  came  with  books  and  dates,  and  corrobor- 
ated him  in  detail.  He  tells  you  that  he,  Jesse,  and  Frank; 
on  Byan's  arrest,  fled  to  old  man  Hite's,  in  Kentucky;  and 
Mrs.  Hite  and  her  father,  Mr.  Norris,  corroborate  every 
sentence  he  utters.  He  says  they  then  went  to  Nelson  counly, 
Kentucky,  and  8hipx>ed  guns  from  Adairsville,  in  that  county 
to  Missouri — what  a  fine  chance  to  contradict  him,  if  untrue, 
by  the  express  books;  but  N.  G.  Bishop,  at  Lexington,  Mis- 
souri, and  the  agent  at  Richmond,  Missouri,  show  you  by  their 
books  that  a  box  came,  just  as  Liddil  says,  to  the  first  and 
thence  to  the  latter  town,  directed  to  J.  T.  Ford.  He  testi- 
fies that  the  families  of  the  Jameses  then  came  to  Missouri, 
giving  dates  and  surrounding  circumstances,  and  he  is  cor- 
roborated by  other  witnesses ;  that  he,  Jesse,  Frank,  and  the 
two  Hites  came  to  Missouri ;  and  all  is  admitted,  except  as  to 
Frank,  and  here  he  is  corroborated  in  a  dozen  ways;  that 
Frank  James'  wife  came  to  Shelby's  with  a  sewing  machine, 
thence  to  Kansas  City,  and  thence  to  her  father's;  and  Geo. 
Hall,  of  Page  City,  Dan  BuUard,  agent  of  the  Mo.  P.  R.  R., 
at  Independence,  Missouri,  and  Thos.  Mimms  corroborated 
him  at  every  step,  with  dates  and  records.  He  sajrs  that 
Frank  James  and  the  others  of  the  gang  were  frequently  at 
the  Ford  farm,  in  Ray  county,  Missouri,  in  the  spring,  sum- 
mer and  fall  of  1881 ;  and  old  man  Ford,  up  to  the  time  he 
clashed  with  the  matchless  James,  as  good  a  man  as  Ray 
county  had.  Cap.  Ford,  Martha  Bolton,  Willie  Bolton,  and 
Ida  Bolton  come  on  the  stand  and  testify  that  Frank  James 
was  there,  and  corroborate  him  in  a  score  of  details.  But 
just  here  I  am  tempted  to  pause  a  moment. 


! 
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The  Fords  are  abused  and  defamed  by  the  hour  hj  de- 
fendant's counseL  Once  they  were  most  respectable  citizens 
of  Bay  county,  entertainers  of  chivalric  knights;  but  now 
their  house  is  called  a  '^ robber's  roost/'  where  guests  are 
murdered  and  buried  in  the  night  '^unshrouded  and  u.n- 
co£Sned."  As  if  you  were  friends  sitting  weeping  on  the 
tomb  of  Jesse  James,  the  question  was  put  to  the  Fords  as 
occasion  presented  **are  you  the  father,"  or  "the  sister,"  or 
"the  brother"  "of  Bob  and  Charlie  Ford  who  assassinated 
Jesse  James?"  If  the  house  of  the  Fords  was  a  most  disrep- 
utable place,  who  did  as  much  to  make  it  such  as  Frank  and 
Jesse  James?  If  it  was  a  robber's  roost,  with  devouring 
vultures  sitting  on  the  limbs,  what  were  Frank  and  Jesse 
James  when  they  congregated  there  with  the  younger  birds? 
By  whose  counsel,  example  or  encouragement,  were  all  the 
young  members  of  this  band  induced  to  join  it,  and  to  give 
themselves  over  to  lives  of  shame  and  bloodshed?  Who  but 
Jesse  James  induced  Dick  Liddil  to  leave  the  vocation  of  a 
farm  hand  in  The  Six  Mile,  in  my  own  county,  to  be  a  bandit 
and  a  train  robber?  Who  but  Jesse  James,  took  Bill  Ryan 
from  his  little  home,  there  on  the  Blue?  Who  made  of  him 
an  outlaw  and  a  desperado,  until  he  fills  a  felon's  cell,  and 
his  widowed  mother  an  untimely  grave?  Frank  and  Jesse 
James.  Who  led  Wood  Hite  along  the  slimy  way  of  vice 
until  he  perishes  from  his  own  viciousness,  and  is  tumbled 
into  the  ground  without  a  tear,  and  without  a  shroud  ?  Frank 
and  Jesse  James.  Who  took  the  green,  "gangling"  boy, 
Clarence  Hite,  from  his  home  in  old  Kentucky,  rushed  him 
along  the  path  of  robbery  and  murder,  until  he  fills  a  con- 
vict's cell,  and  a  convict's  grave?  Frank  and  Jesse  James. 
Who  taught  the  Ford  boys  to  kill  for  money?  Jesse  James. 
I  am  not  here  as  a  defender  of  the  Ford  boys.  I  have  noth- 
ing but  condemnation  for  their  method  and  their  motive  in 
slaying  the  bandit  king.  But  neither  he,  nor  his  admirers, 
can  be  heard  to  complain.  He  fell  at  the  hands  of  his  pupils, 
and  according  to  his  own  methods.  As  the  old  eagle  to  teach 
her  young  to  brave  the  winds  in  search  of  prey,  bears  them 
upon  her  wings  from  oflP  the  craggy  cliff,  and  trains  them 
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above  some  seizing  vortex  in  the  sea,  so  did  Jesse  James  hold 
the  Ford  boys  above  the  black  vortex  of  crime,  and  train 
them  for  robbery  and  assassination.  Well  might  the  poet 
say  of  his  fall,  as  he  did  of  the  eagle,  struck  down  in  his 
flight  for  prey,  by  the  aid  of  a  feather  dropped  from  his  own 
wing, — 

So  the  struck  eagle  stretched  upon  the  plain, 
No  more  through  rolling  clouds  to  soar  again. 

Viewed  his  own  feather  on  the  fatal  dart, 
And  winged  the  shaft  that  quivered  in  his  heart. 

Keen  were  his  pangs,  but  keener  far  to  feel. 
He  nursed  the  pinion  that  impelled  the  steel, 

And  the  same  plumage  that  had  warmed  his  nest 
Drank  the  last  life  drop  from  his  bleeding  breast. 

Farewell,  Jesse  James,  prince  of  robbers!  Missouri  cries 
a  long,  a  glad  farewell !  Cruelest  horseman  that  ever  wore  a 
spur  or  held  a  rein,  seeming  of  tener  like  death  himself  on  his 
pale  horse  charging  through  the  land,  than  feeling  man,  fare- 
well! farewell!  Foulest  blot  that  ever  marred  the  bright 
escutcheon  of  a  glorious  state,  farewell !  farewell !  Yes,  thou 
bloody  star  of  murder,  hanging  for  years  like  a  thing  of  hor- 
ror in  our  very  zenith,  frightening  science  and  civilization 
from  our  borders — ^I  condemned  the  manner  of  thy  taking 
off,  yet  I  could  but  join  the  general  acclaim,  when,  seized 
with  the  shock  of  death,  we  saw  thee  reel  in  thy  orbit,  and 
then  plunge  forever  into  old  chaos  and  eternal  night. 

But  while  I  talk  thus  of  Jesse  James,  I  will  deal  morei 
justly  and  tenderly  with  his  memory  than  has  his  brother 
now  on  trial,  and  those  of  his  kindred  who  have  come  as  wit- 
nesses to  screen  him  from  his  crime.  I  will  not  desecrate  a 
dead  man's  memory  and  heap  additional  infamy  upon  his 
widow,  and  children  after  his  voice  is  hushed  in  death.  Mis- 
souri's sunshine  and  showers  will  kindly  nourish  such  flowers 
as  the  widow  of  Jesse  James  may  plant  upon  his  grave,  and 
so  will  I.  Let  it  remain  for  brother  and  kindred  to  go  thither 
and  scald  their  lives  out  by  pouring  upon  them  the  hot  blood 
of  McMillan,  shed  by  Frank  James  at  Winston. 

Possibly  I  have  followed  my  defending  brothers  in  their 
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far-fetched  attempts  at  flympathy  or  prejudice  farther  than 
I  should  have  done.  Let  us  return  and  take  up  Liddil's  evi- 
dence at  the  house  of  the  Fords.  He  says  the  defendant  was 
frequently  there  in  1881,  and  all  the  Ford  family  say  the 
same.  Frank  James  made  these  people  his  associates ;  they 
are  at  least  as  good  as  he;  they  are  his  x>eers,  and  let  him 
stand  by  their  testimony. 

We  have  now  come  to  the  preparation  proper  for  the  rob- 
bery. I  will  omit  the  procuring  of  horses,  in  which  Liddil  is 
corroborated  in  every  item.  H«  says,  with  the  Samuels' 
homestead  and  the  Fords'  as  headquarters,  they  made  three 
trips  in  search  of  a  train  to  rob.  The  first  trip  to  Ghillicothe 
t  will  omit.  The  details  are  given  by  him,  but  the  defense 
fails  to  contradict  him  at  any  step.  The  other  two  trips  were 
both  made  to  your  own  county,  one  about  two  weeks  before 
the  robbery  and  the  last  when  it  was  perpetrated.  The  cor- 
roboration of  these  two  trips  is  wonderful.  You  can  actually 
trace  the  band  through  and  back  again  without  his  testi- 
mony. 

Take  the  first  trip:  Liddil  says  he  and  Frank  got  break- 
fast at  a  house  in  your  county — which  he  so  minutely  de- 
scribed that  you  know  it  is  Mrs.  Frank's,  and  Mrs.  Frank 
corroborates  him ;  that  he  and  Frank  James  then  went  a  few 
miles  to  a  blacksmith  shop  to  have  Clarence  Hite's  horse 
shod,  and  Jonas  Potts  corroborates  him — picks  Liddil  out 
here  on  the  street  during  the  trial,  and  identifies  the  defend- 
ant ;  that  they  then  started  back,  staying  all  night  at  Wolf  en- 
barger's,  describes  the  house,  bam,  family,  tells  of  Jesse  be- 
ing sick  here,  helping  to  load  wood,  etc.,  etc.,  and  Wolfen- 
barger  identifies  both  him  and  Frank  James,  and  corrobor- 
ates him  in  every  detail;  that  they  then  passed  on  to  a  place 
and  got  dinner,  and  Jesse  was  taken  to  town  in  a  buggy,  de- 
scribing surroundings  to  you,  family  and  everything,  and 
the  Brays  come  and  corroborate  him  in  full.  This  was  the 
first  trip.  I  have  not  given  half  the  minutiae ;  you  remember 
them ;  he  was  contradicted  in  nothing.  Look  at  the  trip  when 
the  crime  was  committed.  He  says  they  rode  from  Mrs.  Sam- 
uels', starting  at  the  usual  time,  good  dark,  and  rode  about 
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all  night — five  of  fhem  on  five  horses.  He  describes  these 
horsesy  and  your  best  citizens  come  and  describe  them  just  as 
he  does.  He  says  that  on  the  day  after  starting,  as  they  came 
they  separated,  Prank  and  Clarence  taming  off  slightly  to 
one  side,  and  the  balance  to  the  other,  and  minister  Machette 
— ^just  in  the  right  neighborhood — picks  out  Frank  as  being 
at  his  honse  with  a  tall  yonng  fellow  for  dinner  just  at  this 
time ;  that  they  came  and  camped  at  night  in  the  woods,  just 
about  a  mile  from  Gallatin,  so  describing  two  houses  close  by 
that  any  citizen  could  go  at  once  to  the  place;  that  on  this 
trip  Frank  and  Clarenee  went  to  the  same  blacksmith  shop 
to  get  Frank's  little  bay  mare  shod  and  Jonas  Potts,  Mrs. 
Potts  (his  wife),  "Wash  Whitman  and  'Squire  Mallory  cor- 
roborate him,  and  identify  the  defendant;  that  when  they 
broke  camp  in  the  woods,  near  Gkdlatin,  on  the  morning  of 
the  day  of  the  robbery,  they  separated,  Jesse  and  "Wood  go- 
ing together,  Frank  and  Clarence  together,  and  he  (Liddil) 
by  himself ;  and  thus,  taking  different  routes,  they  went  from 
here  to  the  appointed  place  of  meeting  in  the  woods,  close  to 
the  scene  of  the  crime ;  and  in  making  this  trip,  about  nine 
miles,  all  loiteringly,  he  got  his  dinner  at  a  little  house,  de- 
scribing it  ''where  they  had  a  blind  girl,"  and  Mrs.  Eindig 
and  her  daughter  say  this  was  their  house,  and  corroborate 
him  in  all  details,  and  say  they  picked  him  out  since  the  trial 
in  crowded  Callatin  as  the  man;  and  sure  enough,  we  find 
them  thus  separated,  for  Ezra  Soule  says  he  saw  Frank  at 
this  place  of  meeting  in  the  woods,  and  describes  Clarence  as 
with  him ;  and  Mrs.  Montgomery  and  her  daughter  put  Jesse 
and  "Wood,  by  accurate  description  of  them  and  their  horses, 
bays,  at  their  house  for  supper.  He  says  they  then  went  from 
this  place  in  the  woods  and  committed  the  robbery,  and  tells 
all  the  details  as  to  the  manner  of  its  being  done;  and  those 
on  the  train  corroborate  him  in  every  particular. 

After  the  robbery  he  says  they  went  to  the  Fords*  and  Mrs. 
Samuels',  and  tells  as  to  the  turning  loose  of  the  horses;  and 
in  all  he  is  corroborated,  for  they  are  found  and  the  owners 
get  them  back.  He  sa3rs  they  stayed  on  this  side  of  the  river 
for  some  weeks,  and  then  bought  a  wagon  from  Mrs.  Sam- 
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uels,  hitched  his  horse  and  CJharley  Ford's  pony  to  it — 
Charlie  joining  the  gang,  as  is  conceded,  after  the  Winston 
robbery — and  crossed  the  river  at  Kansas  City,  one  of  them 
having  on  women's  clothes  as  they  went  over  the  bridge ;  and 
separating  in  Jackson  county,  the  wagon  was  left  at  J.  W. 
McCraw's,  in  the  Six  Mile,  and  his  horse  returned  to  Lamar- 
tine  Hudspeth,  from  whom  he  purchased  it — and  the  Sam- 
uels family  corroborate  him  as  to  everything  except  that  the 
living  James  was  along,  and  McCraw  as  to  the  balance.  He 
is  finally  fully  corroborated  as  to  the  time  and  manner  in 
which  Prank  James  left  Eay  county  for  Kentucky,  in  Oc- 
tober, 1881,  by  Ida  Bolton  and  the  balance  of  the  family,  and 
by  Mr.  Hughes,  a  banker  at  Richmond,  who  says  he  believes 
Frank  James  to  be  the  man  he  saw  taking  the  train  at  this 
time.  While  listening  to  gentlemen  for  the  defense,  I  counted 
fifty-six  material  instances  in  which  Liddil  is  corroborated, 
and  I  could  have  extended  it  to  a  hundred  or  more.  With 
all  these  details,  he  is  not  contradicted  in  a  single  instance. 
It  is  only  contended  he  is  in  two  places.  One  when  Liddil,  in 
describing  a  house  close  to  Gallatin,  said  he  '^  thought  it  was 
a  two-story  white  house;"  and  witnesses  are  actually  put  on 
the  stand  to  show  it  was  "a  story-and-a-half  white  house." 
What  a  miserable  effort  to  break  a  man  down,  who  is  describ- 
ing scores  of  places  he  never  saw  before  nor  since.  The  other 
contradiction  is  only  attempted  by  one  attorney,  Mr.  Slover. 
He  says  Liddil  says  there  were  five  men  at  Bray's,  and  the 
Brays  say  four.  But  even  Mr.  Slover 's  associates,  and  every 
reporter  in  this  trial,  will  bear  me  out  that  Liddil  said  Wood 
Hite  had  gone  back  on  the  train,  and  that  Jesse,  Prank,  Clar- 
ence and  himself  were  at  Bray's. 

This  is  LiddiPs  testimony.  He  was  cross-examined  for 
hours  without  ever  varying  from  his  testimony  in  chief,  in  a 
single  instance.  In  the  very  nature  of  things  it  is  bound  to 
be  true.  No  man  could  manufacture  such  a  story,  carrying 
it  along  with  hundreds  of  details  over  a  distance  of  sixteen 
hundred  miles,  without  contradicting  himself;  much  less, 
have  scores  of  witnesses  come  in  and  corroborate  him  at 
every  point.    No  man  could  put  an  innocent  person  in  an  ex- 
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pedition  like  this,  on  different  horses,  at  dozens  of  places, 
sometimes  alone,  sometimes  with  all  the  band,  sometimes  with 
one  other,  on  trains,  in  houses,  with  families,  in  the  woods, 
under  all  the  varying  vicissitudes,  covering  five  months  of 
time  and  a  distance  of  sixteen  hundred  miles, — and  then  be 
rushed  through  a  searching  cross-examination  for  half  a  day 
without  an  error.  He  could  as  easily  perform  a  miracle.  The 
state  has'  simply  taken  Liddil's  statement  and  drawn  it  to- 
gether link  by  link,  and  then  invincibly  forged  each  link  to  its 
fellow,  by  corroborating  testimony,  until  we  have  an  un- 
broken and  unbreakable  chain  stretching  from  Nashville  to 
"Winston.  "We  sometimes  follow  the  streamlet  making  its  way 
feebly  but  unbroken  down '  the  mountain-side,  but  after  a 
little  another  streamlet  meets  it,  then  another  and  another, 
until  at  length,  a  resistless  torrent,  it  sweeps  on  to  the  plain 
beneath.  So  the  evidence,  taken  as  a  whole,  gathers  and 
strengthens  in  this  case.  So  ultimately,  like  a  torrent,  it 
sweeps  along,  bearing  upon  its  surging  crest  all  the  ^'ban- 
ners'' and  "flags,"  prejudices  and  technicalities  with  which 
the  defense  have  striven  to  resist  its  flow. 

The  strongest,  yet  far  shortest,  part  of  the  evidence  is  yet 
to  be  examined.  This  is  the  testimony  of  twelve  conscien- 
tious, intelligent  witnesses,  who  identified  Frank  James  as 
one  of  a  band  seen  in  this  section  about  the  time  of  the  rob- 
bery of  this  train.  Most  of  them,  without  any  assistance, 
have  picked  Liddil  out  from  the  crowd  of  strangers  on  the 
street  here  since  the  trial,  and  identify  him  as  easily  as  they 
do  Frank  James,  though  not  a  peculiar  man  in  appearance, 
as  is  the  defendant.  Neither  the  reputation  nor  intelligence 
of  these  witnesses  can  be  attacked,  for  they  are  all  splendid 
citizens.  Something  must  be  done;  and  wandering  as  far 
from  the  testimony  as  Neptune  wanders  from  the  Sun,  each 
lawyer  for  the  defense  makes  a  witness  out  of  himself,  and 
cites  numerous  instances  t)f  mistaken  identity  from  the  books, 
and  other  instances  which  they  assure  you  they  know  about 
themselves,  until  they  would  reason  you  into  the  conclusion 
that  there  is  no  such  thing  as  identification.  To  listen  to 
them,  you  could  not  swear  to  one  another  a  year  hence.    Hav- 
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ing  been  housed  up  here  for  two  weeks,  you  will  fail  to 
identify  persons  living  along  the  road  to  town,  as  yon  re- 
turn; and  will  not  know  beyond  a  doubt  your  wives  and 
children  when  you  reach  your  homes.  Such  a  doctrine  as 
they  have  sought  to  instill  into  your  minds  is  simply  mon- 
strous. It  is  contrary  to  all  human  conduct  and  experience. 
We  act  upon  the  law  of  faith  in  what  other  men  see,  every 
day  of  our  lives.  All  history  is  founded  on  what  others 
saw,  and  bear  witness  to.  The  Christian  world  today,  con- 
taining teeming  millions  of  human  beings,'  in  considering 
the  fate  of  the  immortal  soul — ^the  prof oundest  topic  pre- 
sented to  the  mind  of  man — is  resting  its  faith  upon  a  sim- 
ple question  of  identification.  The  religion  recognized  by 
the  laws  of  this  nation,  and  which  required  you  to  take  an 
oath  to  our  God  at  the  outset,  hangs  upon  the  testimony  of 
twelve  plain  witnesses  as  to  the  miracles  and  identity  of  a 
risen  Savior.  Paul,  the  greatest  of  these  witnesses,  and  one 
of  the  most  logical  and  towering  intellects  the  world  has 
seen,  based  all  his  hopes  for  eternity  on  a  single  sight  of 
the  risen  Lord. 

The  testimony  of  our  twelve  vntnesses  is  as  follows :  The 
first  three  witnesses  are  William  Bray,  his  wife,  Mrs.  Bray, 
and  their  son,  B.  E.  Bray,  well  appearing,  intelligent  peo- 
ple, living,  as  you  remember,  where  the  four  came  for  din- 
ner, and  Jesse  James  was  taken  to  town  sick.  They  all 
describe  Frank  James  with  his  burnsides,  and  testify  that, 
to  the  best  of  their  knowledge  and  belief,  the  defendant  is 
the  man.  Ton  remember  Earthman,  of  Nashville,  says 
Prank  wore  long,  full,  lightish  whiskers  in  Nashville;  and 
Liddil  and  all  the  Ford  family  say  he  had  pretty  long  bum- 
sides,  this  summer,  having  shaved  the  chin. 

4.  The  fourth  witness  was  Jonas  Potts,  the  blacksmith, 
who  had  two  good  opportunities  to  see  Frank  James ;  and  he 
identifies  him  and  testifies  positively  that  he  is  the  man. 
He  picked  Liddil  out  in  a  crowd,  and  singled  out  the  little 
bay  mare  in  a  livery  stable  in  Liberty  and  recognized  her 
shoes  as  his  workmanship ;  why  can  he  not  as  well  be  abso- 
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Intely  correct  in  idenidfying  Frank  James,  confessedly  one 
of  the  most  unnsnal  men  in  appearance  in  the  country. 

5.  Mrs.  Jonas  Potts  saw  Frank  and  Clarence  at  her  table 
at  breakfast — says  Frank  called  the  young  fellow  with  him 
Clarence ;  and  she  tells  you  she  has  no  doubt  about  this  being 
the  man. 

6.  'Squire  Mallory  is  one  of  your  oldest  and  most  intel- 
ligent citizens.  No  man  can  breathe  aught  against  him.  He 
tells  you  he  realizes  a  man  is  on  trial  for  his  life,  but  he  saw 
this  defendant  at  Pott's  shop  just  before  the  robbery ,  and  is 
so  positive  of  it  he  has  no  hesitancy  in  swearing  to  it. 

7.  Wash  Whitman  shows  by  his  appearance  and  de- 
meanor that  he  is  a  most  excellent  and  sensible  citizen.  You 
know  I  am  not  saying  more  for  any  of  these  witnesses  than 
they  deserve.  You  could  not  select  better  persons  in  your 
thriving  county  if  given  your  own  time  for  the  task.  Whit- 
man says  he  was  at  Potts'  shop  et  the  same  time  'Squire 
Mallory  was,  and  to  use  his  own  words,  says :  ''I  am  as  con- 
fident as  I  am  of  anything  this  is  one  of  the  men  I  saw  there. 
If  I  had  any  doubt  about  it,  gentlemen,  I  would  not  say  so." 
Whitman  was  a  most  sturdy,  honest-looking  fellow ;  and  the 
defense  as  good  as  said,  '^That's  the  God's  truth"  by  not  ven- 
turing to  ask  a  single  question  in  cross-examination. 

8.  Mrs.  James  Frank,  you  remember,  is  the  lady  at  whose 
house  two  men  got  breakfast  before  going 'to  Potts'.  She 
says  positively  Frank  James  is  one  of  the  men.  All  of  these 
witnesses,  you  remember,  also  describe  the  defendant  in  the 
same  way  as  to  demeanor,  clothing  as  far  as  they  can  recall, 
and  say  he  had  lightish  bumsides,  or,  as  some  termed  it 
sideburns. 

9  and  10.  Frank  Wolfenbarger  and  his  sister,  Mrs.  Char- 
lotte Lindsey,  are  wide-awake,  industrious,  well-educated 
young  people.  They  testify  that  defendant  stayed  all  night 
at  their  house  at  the  time  Liddil  says  they  did,  and  they  have 
no  question  as  to  his  identity.  "E/Sjch  of  them  identified  the 
defendant  positively  the  first  look  they  ever  got  at  him. 

11.    Ezra  Soule  is  a  somewhat  peculiar  old  gentleman. 
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perhaps,  as  the  defense  claimSy  but  his  curioiiSy  inquiring 
tnm  mxikeB  him  all  the  better  witness.  He  says  he  was  hunt- 
ing blackberries  in  the  woods  and  ran  across  Frank  James ; 
took  him  and  his  partner  to  be  horse-thieves,  and  talked 
with,  and  watched  them  especially  on  this  account,  and 
testifies  that  this  beyond  question  is  one  of  the  men. 

12.  Bev.  Mr.  Machette,  a  minister  of  the  Christian 
ehnrch,  is  a  gentleman  of  considerable  culture  and  extra- 
ordinary memory.  He  notices  minutae  like  a  woman.  He 
tells  you  that  a  few  days  before  the  Winston  robbery  two 
horsemen  were  at  his  house  for  dinner.  He  charged  nothing, 
but  they  paid  anyhow.  He  says  that  he  is  so  sure  that 
Frank  James  is  one  of  the  men,  that  had  he  charged  for  that 
dinner  and  met  the  defendant  yesterday  in  the  road,  he 
would  have  presented  his  bill  without  hesitation ;  that  there 
can  be  no  doubt  about  his  being  the  man.  After  relating 
both  on  direct  and  cross-examination,  what  occurred  while 
the  horses  were  being  fed,  when  the  call  was  made  for  dry 
feed  (for  a  long  ride,  etc.),  he  says  they  went  into  the 
house,  and  Frank  James,  noticing  he  had  a  library,  began  to 
talk  books.  In  an  effort  to  find  out  something  about  his  mys- 
terious visitors,  Machette  asked  questions  as  to  their  ac- 
quaintance with  towns  lying  south  of  him,  and  was  puzzled 
with  skillful  evasions.  Once,  in  answer  to  a  question  about 
who  he  knew  at  a  small  town>  the  defendant  said:  ''What 
do  you  think  of  Bob  IngersoUt"  Finally  the  defendant,  he 
said,  got  to  Shakespeare,  and  after  passing  encomiums  on 
this  great  genius,  arose  and  recited  extracts  from  his  plays 
(the  slouchj  Sphinx,  alias  Wood  Hite,  alias  Old  Grimes,  no 
doubt).  A  man,  gentleman,  may  change  the  exterior  of  his 
person,  but  he  can  not  change  the  complexion  of  the  mind 
within.  This  is  a  most  remarkable  mental  characteristic  for 
a  western  bandit.  To  say  that  it  is  nothing  uncommon  for  a 
train-robber  to  go  through  the  land  spouting  Shakespeare 
is  preposterous.  There  is  no  getting  away  from  the  identifi- 
cation furnished  by  Mr.  Machette.  "It  makes  assurance  dou- 
bly sure."    Dr.  William  E.  Black,  one  ef  your  best  citizens, 
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testifies  that  since  Frank  James  has  been  in  jail,  he  had  a 
long  conversation  with  hinii  in  which  he  talked  much  of 
Shakespeare,  and  of  his  plays,  naming,  I  think,  Macbeth,  Rich- 
ard III,  Hamlet,  and  others ;  and  passing  his  opinion  on  Bar- 
rett and  others,  whom  he  siad  he  had  had  the  pleasure  of  see- 
ing* The  nail  was  driven  through  by  the  other  witnesses,  but 
the  testimony  of  Machette  and  Black,  taken  together,  rivet  for- 
ever the  identity  of  this  defendant.  This  completes  the  evi* 
dence  for  the  state — abundant,  conclusive,  irresistible. 

What  is  the  defense?  To  meet  such  overwhelming  proof 
on  behalf  of  the  state,  an  unprejudiced  mind  would  natur- 
ally say  it  ought  to  be  honest,  genuine,  complete.  What  is 
it?  Any  honest  defense,  known  to  the  charge  of  murder — 
self-defense,  insanity,  an  alibi?  They  are  actually  ashamed 
to  name  it.  Judge  Philips  says,  "I  don't  know  what  you 
would  call  it."  Mr.  Glover's  definition  would  do  credit  to 
some  of  our  modem  scientists.  ''It  is  an  alibi  whose  strength 
consists  in  its  weakness.''  The  fact  is,  gentl^nen,  it  is  an  at- 
tempted alibi ;  but  to  sensible  men  so  transparent  a  dodge 
that  they  ai^  ashamed  of  it.  The  attempt  is  to  show  that  Frank 
James  was  in  Texas  and  not  at  Winston,  in  the  state  of  Mis- 
souri, on  the  fifteenth  day  of  July,  1881.  Every  witness 
brought  to  show  this  is  a  member  of  the  family ;  Mrs.  Sam- 
uels, the  mother  of  defendant,  John  Samuels,  his  brother, 
Mrs.  Palmer,  a  sister,  and  Palmer  and  Nicholson,  brothers- 
in-law,  and  defendant  himself,  are  the  witnesses.  Mrs.  Samuels 
is  a  mother  testifying  for  her  son.  She  says  he  was  not  at 
her  house  in  1881.  I  am  not  going  to  abuse  her.  Her  testi- 
mony is  contradicted  by  near  a  score  of  absolutely  disin- 
terested witnesses.  She  is  bound  to  have  known  Jesse  and 
his  band  were  robbers  and  plunderers,  and  yet  she  willingly 
fed  them  all;  and  readily  said  on  the  stand:  "Yes,  Mr.  Wal- 
lace, I  furnished  them  a  dress  when  they  went  off  in  the 
wagon ;  I  did  this  so  you  officers  over  there  could  not  catch 
them."  Would  she  not  shield  Frank  from  the  law  as  quick  as 
she  would  Jesse — now  the  scape-goat  of  all  the  sins,  it  would 
seem,    of    both.     Take  her  testimony,  gentlemen,  together 
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with  Judge  Phillips'  eulogy,  and  give  it  the  weight  you 
know  it  deserves,  llrs.  Palmer  is  a  sister  testifying  for  her 
brother  on  trial  for  his  life.  I  am  going  to  leave  her,  too, 
without  any  abuse,  or  criticism  even.  No  sadder  sight  is 
ever  seen  in  life  than  a  woman  put  on  the  stand  as  she  was. 
You  know  that  Frank  James  was  not  at  her  house  in  the 
summer  of  1881,  as  she  says.  I  will  say  this  for  her:  she 
seemed  to  appreciate  her  terrible  situation  on  the  stand,  and 
to  feel  relieved  when  the  awful  task  was  ended. 

I  can  not  say  as  much  for  her  husband,  Allen  Palmer,  of 
day  county,  Texas.  He  travels  a  thousand  miles  to  utter  a 
single  sentence:  "I  worked  for  a  railroad  in  the  summer  of 
1881,  and  when  I  came  home  in  August,  Prank  James  was 
there."  This  is  all;  and  his  mouth  is  closed  as  with  the  grip 
of  death.  He  is  one  of  those  alibi  witnesses  seen  quite  often 
in  our  courts,  who  bobs  up  and  swears  to  one  single  fact, 
and  then  falls  back  forever  into  the  oblivion  of  forgetful- 
ness.  He  knows  it  was  1881  when  Prank  was  there,  because 
he.  Palmer,  worked  for  a  railroad.  On  what  part  of  the 
road,  Mr.  Palmer?  Can't  remember.  For  what  contractor? 
Can't  remember.  For  what  boss?  Can't  remember.  Give 
name  of  any  men  working  with  you  or  near  you  that  sum- 
mer? Can't  remember.  "Was  your  name  on  the  pay  rolls  of 
the  company?  Can't  remember.  Of  course  not;  we  might 
examine  the  rolls.  Who  did  you  board  with?  Can't  re- 
member. Give  the  name  of  any  man  who  paid  you  any 
money,  or  who  saw  you  there?  Can't  remember.  No  man 
who  heard  him  was  fool  enough  to  believe  a  word  he  said. 
What  a  contrast  between  Liddil  and  Palmer — ^between  open 
truth  and  skulking  error. 

John  Samuels  defendant's  half-brother  deserves  scarcely 
a  mention.  Every  attorney  for  the  defense  stamps  his  tes- 
timony as  false.  For  twelve  hours  they  have  exclaimed,  at 
the  top  of  their  voices,  that  the  band  beyond  question  was 
composed  of  only  four  men,  Jesse  James,  Dick  Liddil,  Wood 
and  Clarence  Hite — ^and  turn  their  backs  in  scorn  on  Jolin 
Samuels  who  named  these  four,  and  also  Jim  Cummingss. 
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His  evidence  does  but  one  thing,  and  that  is  to  show  the  im- 
possibility of  Liddirs  putting  an  innocent  man  in  the  gang 
and  tracing  him  through  such  multiplied  and  changing 
vicissitudes ;  for  you  remember  when  Samuels  was  put  on  the 
stand,  doubtless  for  the  express  purpose  of  putting  Cum- 
mings  in  the  band,  he  left  him  out  twice  in  naming  the  gang, 
and  then  only  put  him  in  in  answer  to  a  most  leading  ques- 
tion ;  and  Mrs.  Samuels  the  very  first  time  she  tried  it  made 
exactly  the  same  mistake. 

For  Thompson  Brosius,  who  testifies  he  was  on  the  train 
and  thinks  Frank  James  is  not  one  of  the  robbers,  a  man  has 
nothing  but  astonishment  and  sympathy.  He  has  been  vis- 
iting James  in  jail  until,  in  pursuance  of  a  maudlin  sympathy, 
he  has  possibly  brought  himself  to  think  he  is  not  the  man. 
The  truth  is,  like  Major  McQee  and  every  other  witness  on 
the  train,  he  knows  nothing  about  who  it  was.  Ten  or  twelve 
of  the  best  citizens  in  Gelatin  come  before  you  and  impeach 
Brosius  in  a  most  teriffic  manner.  To  some  he  said  he  was 
80  scared  that  ''the  men  looked  fifteen  feet  high,  and  their 
pistols  four  feet  long,  with  muzzles  as  big  as  your  hat,"  and 
"he  would  not  know  them  if  he  saw  them."  Those  in  search 
of  an  accurate  description  went  to  him,  and  he  said  he  could 
actually  give  none;  and  to  add  to  his  pitiable  plight  as  a 
witness,  his  own  brother-in-law  and  partner  takes  the  stand 
and  says  Brosius  went  to  see  the  defendant  since  his  being 
placed  in  jail,  and  came  back  and  said  he  "could  not  say 
whether  James  was  one  of  the  men  on  the  train  or  not — 
could  tell  nothing  about  it." 

The  only  witness  for  the  defense  whose  evidence  is  worthy 
of  consideration  is  the  defendant  himself.  And  what  a 
failure  he  made.  You  never  saw  a  poor  wretch  caught  in 
the  very  act  of  theft  who  did  not  go  on  the  stand  and  tell 
a  more  reasonable  story.  To  those  unaccustomed  to  such 
things  he  recited  his  story  on  direct  examination  with  some 
plausibility.  He  admits  he  went  into  Kentucky,  but  there 
he  was  constrained  to  leave  the  boys,  after  imploring  them 
in  the  name  of  his  mother,  and  all  that  was  holy,  not  to  come 
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into  Missouri.  This  waS|  70a  remember^  in  the  spring  of 
1881,  He  then  went,  he  says,  to  Louisville,  thence  to  Mem- 
phis, thence  to  Denison,  Texas,  and  thence  to  his  sister's, 
in  Clay  county,  Texas.  In  this  last  section  he  remained  most 
quietly  until  September  9,  1881,  when  he  left  and  went  to 
Kentucky  and  met  his  wife,  thence  into  Virginia  and  North 
Carolina.  The  cross-examination  comes.  To  understand 
this  entire  evidence  you  must  reflect  that  when  he  said  he 
went  to  Texas,  no  effort  was  being  put  forth  to  capture  the 
band,  and  that  the  pursuit  commenced  in  terrible  earnest 
after  the  Winston  robbery  of  July  15, 1881.  The  latter  part 
of  his  testimony  as  to  going  into  Kentucky,  Virginia,  and 
North  Carolina,  was  doubtless  true ;  and  knowing  he  would 
delight  to  corroborate  himself,  I  first  went  over  this  ground 
with  him — all  subsequent  to  the  robbery  and  when  the  band 
were  falling  one  by  one  in  the  hot  pursuit.  He  gives  the 
towns  he  visited  in  Kentucky,  gives  exact  dates,  describes 
hotels,  and  gives  aliases  under  which  he  registered.  No 
man  could  ask  more.  He  goes  into  "Virginia,  and  does  the 
same  in  a  number  of  instances  and  does  as  well  in  North 
Carolina.  He  then  comes  back  into  Virginia,  and  at  Lynch- 
burg, where  he  says  they  lived,  he  describes  their  house, 
from  whom  rented,  where  they  bought  groceries,  and  gives 
names  of  citizens  who  saw  them.  This  was  splendid.  All 
at  once,  however,  we  change,  and  he  is  asked  now  to  go  over 
his  trip  to  Texas,  covering  the  time  of  the  robbery,  and 
give  details  as  on  his  trips  through  Kentucky,  Virginia,  and 
North  Carolina ;  and  alas !  our  light  goes  out,  and  we  at  once 
sit  down  with  him  and  Allen  Palmer  in  eternal  oblivion.  Not 
a  single  hotel  can  he  name  or  describe  from  Louisville  to 
Clay  county,  Texas.  Not  a  single  place  where  he  registered 
from  April  to  October,  1881.  He  finally  mentions  just  one 
man  he  saw  during  this  whole  time,  at  Denison,  Texas,  and 
he  absolutely  refuses  to  give  his  name.  A  man  with  scores 
of  details,  on  a  trip  in  the  fall  of  1881  and  winter  of  1882, 
when  no  crime  for  which  he  is  charged  is  committed,  can 
not  get  outside  of  his  own  fancy  to  give  a  corroborating 
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straw  as  to  his  whereabouts  in  the  summer  of  1881,  when 
this  train  robbery  and  murder  was  ^oing  on  in  Missouri. 

It  is  idle  to  talk  about  such  testimony.  Frank  James  was 
at  Winston  engaged  in  robbery  and  murder.  Every  man  on 
this  jury  knows  it.    €tod  and  his  angels  know  it. 

We  have  now,  gentlemen,  examined  the  law  and  the  evi- 
denee.  One  would  suppose  that  in  a  court  of  justice,  where 
remarks  must  be  confined  to  the  law  and  the  evidence,  my 
task  was  ended.  Yet  I  should  fall  far  short  of  my  duty  to 
the  state  of  Missouri,  if  I  sat  down  without  noticing  some  ex- 
traneous appeals  that  have  been  ingeniously  made  to  you 
for  the  acquittal  of  this  man,  and  upon  which  some  of  the 
attorneys  laid  far  more  stress  than  upon  the  law  or  the  evi- 
dence. 

Frist  the  appeal  is  made  that  Frank  James  ought  to  be 
acquitted  because  he  "surrendered."  When  ordinary  men 
place  themselves  in  the  hands  of  the  oflScers — ^as  they  fre- 
quently do,  and  are  often  convicted,  too — we  say,  "he  gave 
himself  up;"  but  when  Frank  James  places  himself  in  the 
hands  of  the  officers,  his  attorneys  continually  talk  to  you 
about  it  as  if  they  announced  the  close  of  some  great  war, 
in  the  "surrender"  of  the  last  chieftain — but  let  the  term 
be  used  for  what  it  is  worth.  Judge  Philips  says  that  be- 
cause he  came  in  and  surrendered  he  ought  not  to  be  prose- 
cuted. 

Judge  PhiKps,    I  said  no  such  thing. 

Mr.  WcMace.  You  said  it  in  substance  a  dozen  times.  Your 
speech  was  full  of  wails  about  the  "persistency"  and  "re- 
venge" "of  this  prosecution,"  after  the  defendant  has  "sur- 
rendered." You  want  him  prosecuted  right  easy,  then; 
right  easy,  which  is  worse.  A  milk-and-cider  prosecution 
is  worse  than  none.  The  term  "surrendered"  was  used  hun- 
dreds of  times  by  opposing  counsel  during  the  twelve  hoturs 
consumed  by  them  in  argument,  of  tener  than  any  other  ex- 
cept the  word  "chivalry."  "Surrendered!"  Frank  James 
"surrendered!"    When  did  he  "surrender,"  gentlemen, — 
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when,  I  ask?  When,  as  the  last  one  of  the  band,  he  was  left 
helpless  and  alone,  and  the  messengers  of  the  law  were  hot 
upon  his  track;  when  Jesse  James  ''slept  the  sleep  that 
knows  no  waking;"  when  Bill  Byan's  pistols  had  been  taken 
from  him  and  he  was  held  in  the  iron  grasp  of  the  law ;  when 
Jim  Cummings  had  fled  forever  from  the  deathly  vengeance 
of  Jesse  James;  when  Wood  Hite,  awfully  shrouded,  slum- 
bered in  his  awful  tomb,  and  the  green  grass  of  Kentucky 
was  springing  upon  the  grave  of  Clarence ;  when  Dick  Lid- 
dil  and  CharUe  Ford  had  come  in,  and  the  ofBk^ers,  fuUy  in- 
formed, were  pressing  swift  upon  his  heels;  when  a  ten- 
thousand-dollar  reward,  like  a  vengeful  Nemesis,  hovered 
about  him  by  day,  and  stood  like  a  horrid  spectre  beside  his 
couch  by  night.  And  now,  having  fled  from  the  terrors  that 
beset  his  path,  and  given  himself  up,  we  must  all  join  in 
one  general  acclaim,  and  he  must  be  acquitted  because  he 
** surrendered/'  Now,  that  the  storm  of  the  people's  wrath 
has  blown  so  hotly  across  the  crimson  sea  of  murder  upon 
which  he  launched  his  boat  in  1881,  and  the  lightning  played 
so  fiercely,  and  the  waves  dashed  so  high,  that  like  an  af- 
frighted, tempest-tossed  pirate,  he  has  rowed  his  way  hither 
to  the  shores  of  civilization,  we  all  forsooth  should  meet  him 
on  the  beach,  and  with  waving  handkerchiefs  and  loud  hur- 
rahs conduct  him,  like  a  returning  Caetser,  in  triumph 
through  the  land ;  charming  ladies  should  flock  about  him  as 
if  to  kiss  his  hands,  and  make  their  lii>s  the  redder  and  their 
cheeks  the  rosier ;  counsel  should  only  speak  of  him  with  be- 
coming reverence;  the  judge  upon  the  bench  should  twist 
the  law  to  suit  his  case,  and  jurqrs  in  suppliant  homage 
should  bend  their  oaths  and  issue  a  pardon  to  him  without 
leaving  the  box.  In  the  name  of  justice,  gentlemen,  I  be- 
seech you  to  stand  by  your  oaths!  You  have  no  right  to 
pardon  this  defendant,  for  the  pardoning  i)ower,  under  our 
system  of  government,  is  lodged  elsewhere  than  in  the  jury- 
box.  Such  appeals  as  counsel  have  made  to  you  might  in 
the  earlier  times,  have  been  made  with  propriety  to  a  Greek 
or  Boman  jury,  for  they  could  lawfully  pardon  one  on  trial ; 
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fcut  what  was  proper  performance  of  duty  with  them  might 
be  perjury  in  an  American  jury. 

Again,  you  are  most  cunningly  urged  to  acquit  because 
the  defendant  was  a  soldier  in  the  *'lost  cause."  Your 
sjrmpathies  and  prejudices  are  continually  appealed  to  in 
this  behalf.  In  the  opening  statement  for  the  defense,  be- 
fore they  had  even  introduced  their  evidence,  the  counsel 
boldly  told  you,  that  you,  yourselves,  would  remember  some 
man,  naming  him,  an  ex-confederate,  who  at  the  close  of  the 
war  returned  from  the  army  to  your  county  here — ^as  his 
client  fain  would  have  returned  to  his  county — and  was 
shot  down  like  a  dog.  He  even  went  away  from  your 
county,  and  named  some  returning  confederate  soldier  who 
was  similarly  shot  down  on  the  streets  of  Lexington,  Mis- 
souri. Ck)vemor  Johnson  once,  or  more,  referred  to  the  de- 
fendant as  having  been  a  "gallant  soldier;"  and  any  num- 
ber of  times  you  heard  from  them  the  expression,  **a  soldier 
with  Qen.  Shelby."  But  the  climax  was  reached  when 
Judge  Philips,  in  speaking  of  the  surrender  of  the  de- 
fendant, said,  that  when  he  saw  that  Frank  James  had 
handed  his  pistols  to  the  (Tovemor  of  Missouri,  he  was  sur- 
prised that  the  whole  matter  was  closed  up  so  quickly;  was 
astonished  that  in  twenty  short  years  all  the  "bitter  ani- 
mosities of  civil  strife  were  ended;"  in  plain  English,  gen- 
tlemen, that  the  surrender  of  Frank  James  is  to  be  taken  as 
the  end  of  the  "lost  cause"— that  the  "lost  cause"  wound 
up  in  pillage,  plunder,  train-robbery  and  murder.  (Jentle- 
men,  when  he  said  that,  I  thought  I  heard  Robert  E.  Lee, 
Stonewall  Jackson,  Sterling  Price,  and  all  the  gallant  host 
of  southern  chiefs  who  slumber  by  them,  roll  over  in  their 
graves  and  murmur  "no,"  "no,"  "no."  Yea,  I  thought  I 
saw  every  confederate  graveyard  throughout  the  south, 
yawn  in  an  instant,  and  each  and  every  sleeping  soldier 
come  forth  in  battle  garb  from  his  narrow  home,  and  aU 
shout  out  in  clarion  voices  "no!"  "no!"  "no!"  And  even 
as  they  went  back,  like  receding  ghosts,  I  still  heard  them 
shouting,  "no!"  "no!"  "no!" 


826  XT.    AMERICAN  STATE  TRIALS. 

Judge  Philips  talks  to  you  about  the  confederate  flag,  or, 
as  he  puts  it,  **Frank  James'  flagf'  "my  flag  went  up; 
Frank  James'  flag  went  down,"  and  so  on.  Why  unfurl  the 
old  confederate  banner  here  f  We  hear  the  drums  beating ;  we 
hear  the  hoofs  of  horses  prancing ;  we  see  the  sabers  gleam- 
ing ;  we  see  the  old  banner  floating  in  the  sky,  and  beneath 
it  we  behold,  dashing  into  shot  and  shell  of  battle,  as  honest, 
gallant,  and  conscientious  a  host  as  ever  fought  and  bled  on 
glory  flcld ;  and  when  at  last — ^repulsed,  riddled,  conquered 
— ^they  lost  the  day,  we  see  them  lay  down  their  arms,  and 
with  tearful  eyes,  nearly  twenty  years  ago,  fold  the  tattered 
old  banner  and  lay  it  away  forever  to  rest,  and  each  soldier 
depart  for  his  home  with  the  language  of  their  iK)et 
laureate  on  his  lips, — 

Furl  that  banner,  for  'tis  weary, 
Round  its  staff  'tis  drooping  dreary; 
Furl  it,  fold  it,  let  it  rest. 

But  it  remained  for  one  of  Frank  James'  counsel,  near  a 
score  of  years  thereafter,  to  unfurl  that  banner  before  a 
jury  in  a  court  of  justice,  and  to  ask  them  to  heap  insult, 
upon  it  and  upon  all  who  bore  it,  by  besmirching  it  with 
the  fresh  blood  of  McMillan  and  Westfall,  and  rolling  up 
and  hiding  beneath  its  honest  folds  the  paltry  plunder  ob- 
tained by  hellish  robbery  and  fiendish  assassination  at  Win- 
ston.   Will  you  acquit  the  defendant  and  do  it  ?    God  forbid. 

Judge  Philips,  Ko  sudk  statements  as  you  have  been  repeating 
were  made  directly  or  indirectly. 

Mr.  Wallace.  I  took  your  language  down,  and  appeal  to 
every  man  who  heard  you,  to  say  if  I  am  not  correct.  You 
are  interrupting  for  the  sake  of  interruption.  Tou  had  four 
hours  yourself  and  now  you  are  growling  all  through  my 
speech.  Tou  are  like  an  old  setting  hen— cross  both  off  and 
on  the  nest. 

Again,  it  is  adroitly  urged  that  the  defendant  ought  not  to 
be  held  strictly  accountable  for  this  crime,  because,  if  done  by 
Wm,  it  was  done  in  just  revenge.   Possibly  some  juror  says 
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''there  is  something  in  that,  too;''  we  will  see.  Gov.  Johnson, 
you  remember^  said,  ''possibly  the  defendant  could  not  live 
here  and  lead  a  quiet  life  after  the  war."  I  give  his  words  in 
substance.  All  through  the  speeches  for  the  defense  this  idea 
was  evolved  in  divers  ways,  namely,  that  the  acts  of  depreda- 
tion committed  in  Missouri  since  the  war  were  done  in  pursu- 
ance of  a  just  revenge,  or  such  a  revenge  as  would  naturally 
cling  to  the  human  heart.  The  hardships  of  the  defendant 
and  the  "bad  treatment"  of  the  family  of  Mr&  Samuels, 
could  have  been  held  up  in  glowing  colors  by  Col.  Philips  and 
others  for  no  other  purpose.  Of  course  they  do  not  admit  nor 
do  I  insinuate  that  the  defendant  had  anything  to  do  with 
these  acts.  But  by  whomsoever  committed,  I  deny  that  re- 
venge had  anything  to  do  with  it.  Money,  money,  money  has 
been  the  ruling  motive  every  time.  As  so  much  has  been 
said  about  this,  go  back  in  memory  over  every  daring  bank 
robbery  and  train  robbery  committed,  from  the  Alleghanies  to 
the  Rockies,  since  1866,  and  see  if  former  friend  and  foe  have 
not  both  suffered ;  and  see  if  for  every  drop  of  human  blood 
that  has  been  shed,  there  has  not  been  a  corresponding  shin- 
ing dollar  in  the  murderer's  pocket.  Oh,  no,  gentlemen,  this 
is  all  a  pretext.  Money,  not  revenge  is  the  demon  that  has 
wrought  this  woe.  * 

Lastly,  and  chiefly,  you  are  urged  to  acquit  on  the  broad 
ground  of  chivalry.  Here  the  pyrotechnics  of  the  orators 
played  in  reddest  splendor,  and  such  expressions  as  "no  man 
with  a  spark  of  chivalry  in  his  bosom,"  and  a  hundred  kin- 
dred others,  fell  about  you  in  great  profusion.  The  man  of 
chivalry,  with  his  deeds  of  daring,  was  dressed  up  in  shining, 
fiery  apparel,  and  held  up  in  glory  to  your  enraptured  view. 
Gentlemen,  every  man  extols  a  noble,  unselfish,  daring  deed ; 
every  man  admires  genuine  bravery;  and  I  believe  I  can  go 
in  admiration  along  the  line  of  chivarly  as  far  as  any  man 
alive.  Bring  forth  your  soldier,  stem,  cruel,  and  powerful  as 
an  ancient,  giant  warrior;  give  him  shield  and  helmet  and 
two-edged  sword,  and  in  time  of  war  lead  him  forth  to  battle, 
and  let  him  deal  death  and  slaughter  right  and  left  till  the 
air  is  full  of  moans  and  his  track  is  thick  with  dead  and  dying. 
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and  before  I  have  thought  I  have  followed  him  with  admira- 
tion at  every  step.  In  time  of  war  equip  your  horsemen ;  give 
him  torch  and  glittering  blade,  and  let  him  dash  into  the  land 
of  the  enemy,  spreading  fire  and  desolation  along  his  way. 
and  plunge  into  the  ranks  of  the  foe  until  blood  flows  up  to 
the  bridle-bit;  and  when  he  is  done,  while  I  haVe  condemned 
his  horrid  work,  I  have  appluaded  his  valor  at  every  bound 
of  his  steed.  We  have  all  found  within  us  a  disposition  to 
dwell  in  admiration  on  deeds  of  blood  and  daring,  as  when 
we  hastily  left  the  page  of  history,  where  we  found  recorded 
the  bloodless  wonders  of  the  Holy  Land — where  olive  branches 
grew,  and  shepherds  watching  their  flocks  by  night  heard 
angels  chanting  in  the  skies  ''peace  on  earth,  good-will  to 
men;"  and  turned  to  dote  on  the  blurred  and  bloody  page  of 
Rome,  the  military  academy  of  the  world,  and  ofttimes  its 
human  slaughterhouse;  to  follow  the  victorious  eagle  soar- 
ing above  the  crushed-out  lives  and  liberties  of  nations;  to 
stand  with  the  noisy  rabble  and  watch  the  triumphs  of 
Soman  generals  returning  from  gory  conquest;  or  sit  and 
gaze  on  the  dread  arena  where  man  and  beast,  or  man  and 
man,  struggled  in  deadly  combat  to  amuse  the  cruel  crowd. 
But  there  is  a  length  to  which  we  can  never  go — a  boundary 
line  lying  between  bloodshed  in  war,  or  from  necessity,  on  the 
one  hand,  and  bloodshed  for  money  on  the  other,  which  the 
human  heart  in  all  its  admiration  for  chivalry  will  never 
cross.  Seventeen  years  have  rolled  away  since  the  last 
alarum  of  war  was  sounded;  a  great  nation  is  intently  en- 
gaged in  honest  toil,  and  the  whole  land,  from  one  end  to  the 
other,  is  wrapped  in  the  sweet  embrace  of  peace.  A  pioneer 
axman,  with  thiB  sweat  dropping  from  his  brow,  is  felling  his 
tree  in  a  western  forest;  and  an  idler,  armed  to  the  teeth, 
steals  upon  him,  shoots  him  down  and  rifles  his  pockets  for 
money.  Or,  as  in  the  case  now  on  trial,  a  noble  train  is 
steaming  across  a  western  prairie;  it  is  a  summer's  night,  and 
the  hush  of  peace  ds  bounded  only  by  the  silent  stars  above 
and  the  voiceless  dewdrops  on  the  earth  beneath;  a  band  of 
outlaws  comes  sneaking  forth  from  the  woods,  attack  the 
train,  shoot  down  unarmed,  unsuspecting  men,  all  for  a  few 
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miserable  dollars  in  money — and  before  I  am  through  iiie 
human  heart  and  brain  are  exclaiming,  *  *  There  is  no  chivalry- 
there!  that  is  murder — cold,  cowardly,  foul  as  hell!'*  Call 
such  work  bravery  if  you  will  till  the  tongue  is  ti^d,  but  there 
is  no  bravery,  no  chivarly  about  it!  There  is  no  chivarly 
that  goes  beyond  the  rule  laid  down  by  that  immortal  poet 
whom  Frank  James  seems  to  have  read  so  much,  and  whose 
injunctions  he  should  have  heeded — 

I  dare  do  all  that  may  become  a  man; 
Who  dares  do  more  is  none. 

Gentlemen  of  the  jury,  I  have  taxed  your  patience  long 
enough  and  will  close.    However  much  you  may  sympathize 
with  the  defendant  or  his  family,  the  evidence  for  the  state  is 
absolutely  conelusive,  and  must  sweep  from  your  minds  every 
doubt  as  to  his  guilt  of  this  crime.    I  have  striven  to  i)erf orm 
the  task  assigned  me  as  best  I  eould ;  you  know  your  duty  far 
better  than  I  do.    Some  of  you  are  young — ^in  the  spring-time 
of  manhood,  with  the  flowers  of  hope  all  budding  about  you, 
and  looking  into  the  future  with  bright  and  glorious  anticipa- 
tions.   It  is  a  matter  of  importance  to  you  that  your  lives  be 
spent  in  a  land  where  life  and  property  are  protected.    Some 
of  you  are  in  middle  age ;  upon  your  farms  and  in  the  midst 
of  your  substance  and  your  families,  and  surrounded  by  all 
those  sacred  and  tender  interests  suggested  by  wife,  children, 
home,  fireside.    It  is  a  matter  of  vast  importance  to  you  that 
law  and  order  may  prevail,  and  that  robbery  and  murder  come 
not  to  you  or  yours,  when  sleeping  beneath  your  roof  or  trav- 
eling upon  our  public  highways.    One  or  two  of  you,  I  see, 
are  growing  old,  and  silver  locks  upon  your  temples,  like 
whited  plumes  on  the  slow-movdng  hearse,  remind  you  that 
your  narrow  home  is  not  far  away;  yours  is  the  solemn  duty 
of  handing  down  intact  to  your  chdldren  and  children's  chil- 
dren, those  laws  and  liberties  intrusted  to  you  by  those  who 
went  before.    All  of  you,  as  citizens,  and  now  as  public  serv- 
ants, are  intensely  interested  in  the  peace  and  prosperity  of 
a  glorious  state.    The  eyes  of  the  world  ere  upon  you,  and  the 
sacred  honor  of  Missouri  is  intrusted  to  your  charge. 
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Col.  Philips  teUs  yon  that  he  ''loves  the  state  of  Missouri; 
loves  her  institutions;  loves  her  people;  loves  her  honor." 
Had  not  one  older  than  myself,  with  all  propriety,  used  the 
word  *'love,''  I  do  not  know  that  I  would  have  arrogated  to 
myself  so  much  of  patriotism  as  to  employ  so  strong  a  term ; 
but  now  that  the  example  has  been  set,  I  trust  that  I,  who 
have  been  reared  from  boyhood  on  Missouri  soil,  may  follow 
along  and  say  that  I,  too,  love  my  grand  and  glorious  state ; 
love  her  forests  and  rolling  prairies;  love  her  hills  and  flow- 
ing streams;  love  her  free  air  and  bla^k  old  soil,  yielding 
quiek  to  the  toueh  of  man  in  abundant  grain,  fruit  or  flower ; 
and  most  of  aU  do  I  love  her  hospitable,  big-hearted  people, 
in  whose  midst  even  prowling  robbers,  as  in  this  case — un- 
known except  to  a  few,  as  such,  thank  Heaven! — may  find, 
if  they  choose,  abundant  food  and  shelter  without  a  farth- 
ing's pay.  What  a  magnificent  state ! — ^with  her  hundreds  of 
thousands  of  happy,  prosperous,  intelligent,  law-abiding  in- 
habitants, and  resources  enough  within  her  own  boundaries, 
if  tested,  to  supply  their  every  want;  with  thousands  of  miles 
of  railroads  built  largely  with  money  received  from  the  toil 
of  her  own  sons,  for  the  welcomed  incoming  and  onward  march 
of  progress  and  civilization;  with  towering,  cultured  cities 
springing  up  on  her  borders,  and  fretted  within  with  chtirches, 
colleges,  and  innumerable  schoolhouses.  While  all  this  is 
true,  I  must  lalso  agree  with  Col.  Philips  that  Missouri  has 
been  maligned,  slandered,  villified,  as  has  no  other  state  in 
the  union.  It  is  a  proud  fact  that  good  laws  are  as  firmly 
and  impartially  executed  here  as  in  any  state  in  America,  but 
common  Hoandor  forces  the  admission  that  while  the  bad  stories 
heralded  abroad  have  been  exaggerated  a  thousand  fold,  they 
are  not  totally  without  foundation.  A  few  desperate  men 
have  perpetrated  on  Missouri's  soil  as  daring  robbery  and 
bloody  murder  as  the  world  ever  saw,  and  thus  heaped  odium 
on  the  people  of  the  whole  state.  For  you  know  by  the  evi- 
dence that  the  town  of  Winston  in  this  state,  was  the  scene  of 
such  a  horror  on  July  15, 1881. 

You  now  have  it  in  your  power,  on  overwhelming  testimony, 
to  proclaim  to  justice  and  the  world  our  people's  disapproba- 
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tion  of  this  horrible  crime.  Alas!  if  with  Frank  James'  guilt 
as  clear  as  noonday,  you  should — ^from  sympathy  or  preju- 
dice— ^find  as  these  gentlemen  are  beseeching  you  to  find,  what 
eternal  stigma  would  you  bring  upon  yourselves  and  your 
state.  Gtentlemen,  hear  me  when  I  say  it,  let  the  court  hear 
me,  for  after  all  that  has  been  said,  it  is  my  duty  to  proclaim 
it  in  deliberate  reply — and  would  that  I  had  a  voice  so  loud 
and  shrill  that  it  might  resound  in  the  remotest  comers  of 
your  minds,  and  Heaven's  most  distant  bounds  might  hear  it 
— ^I  say  that  a  verdict  of  not  guilty,  on  this  overwhelming  tes- 
timony, would  bring  greater  shame  upon  the  state  than  all  the 
robberies,  smaU  and  great,  committed  within  her  borders 
since  1866.  It  were  far  better  for  us,  that  this  defendant  had 
never  given  himself  up  to  the  officers,  and  had  never  been 
tried. 

Col.  Philips  talked  much  about  popular  clamor,  whose 
mighty  storm  he  seemed  so  much  to  regret  and  fear,  and  he 
implored  your  bravery  to  stand  against  it.  So,  no  matter 
who  the  defendant  is,  or  was,  or  who  his  friends  may  be,  we 
ask  and  implore  you  to  stand  bravely  by  your  duty  and  your 
oaths  given  to  yo^ir  country  and  your  God. 

Gentlemen,  my  task  is  ended.  May  the  "God  who  ruleth 
in  the  armies  of  Heaven,  and  doeth  his  pleasure  amongst  all 
the  inhabitants  of  the  earth;"  "who  holdeth  the  hearts  of  all 
men  in  his  hands,  and  tumeth  them  as  the  rivers  of  water  are 
turned;"  may  the  "God  of  the  widow *nd  the  fatherless" — 
of  McMillan's  wife  and  child — come  into  your  hearts,  and 
guide  you  to  a  righteous  verdict. 

THE   VERDICT. 

At  12:30  p.  m.  the  jury  retired,  and  at  4  p.  m.  returned 
the  following  verdict: 

"State  of  Missouri  v.  Prank  James — ^murder:  We,  the 
jury  in  the  above  entitled  cause,  find  the  defendant  not  guUty 
as  charged  in  the  indictment. 


<( 


Wm.  P.  Richardson,  Poreman." 
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A  month  -after  he  surrendered  to  the  Missouri  anthorities,  Dick 
liddil  made  a  complete  confession  of  his  connection  with  Ihe  James 
Gang.  It  was  sworn  to  on  Mardi  9,  1882,  before  Henry  H.  Craig, 
Police  Commissioner  of  Kansas  City,  Mo.,  and  was  as  follows: 

DICK  LIDDIL 'S  OONFESSIOK 

My  name  is  James  Andrew  Liddil.  I  was  bom  on  September  15, 
1852,  in  Jackson  County,  Missouri.  My  father's  name  is  James  M. 
Liddil,  and  he  lives  in  Vernon  County,  Missouri.  I  have  known 
Jesse  W.  James  since  the  year  1872  or  1873.  I  met  him  at  Bob 
Hudspeth's,  who  lives  about  ten  miles  east  of  Independence,  Mis- 
souri. I  was  working  there  at  the  time.  Jesse  came  with  Ben  Mor- 
row, whose  father  lives  one  and  a  half  miles  from  Bob  Hudspeth's. 
I  think  Ben  Morrow  was  making  his  home  at  Bob  Hudspeth's  at 
this  time.  Within  a  few  days  after  this  I  met  Frank  James,  at 
Hudspeth's  house.  They  were  both  outlaws  at  this  time,  and  were 
on  the  ''dodge,"  though  t£ey  did  not  appear  to  be  very  apprehen- 
sive. I  lived  at  Bob  Hudspeth's  for  nine  years,  off  and  on,  begin- 
ning in  1871  or  1872.  During  the  first  four  or  five  years  I  saw 
Jesse  and  Frank  James  a  great  many  times  at  Hudspeth's.  He 
entertained  them  as  friends,  not  through  fear.  During  these  four 
or  five  years  I  have  seen  them  very  often  at  Silas  Hudspeth's,  Bob's 
brother.  He  also  entertained  them  as  friends.  They  never  told 
me,  nor  did  I  hear  them  tell  any  one,  that  they  were  train  robbers 
up  to  this  date.  Both  the  Hudspeths  knew  all  this  time,  as  I  did 
myself  and  people  generally,  that  they  were  dodging  the  officers. 
I  never  knew  them  to  stay  longer  than  one  or  two  nights  during 
these  years.  Clell  Miller,  Cole  and  Jim  Younger,  Tom  McDaniels, 
used  to  frequent  some  of  the  above  named  houses.  They  were  dodg- 
ing the  officers,  too,  at  this  time.  The  first  time  I  saw  Jesse  James 
was  after  the  Northfield  Bank  robbery  at  Ben  Morrow's,  in  Jack- 
son County.  I  met  Ben  and  he  told  me  Jesse  was  to  be  at  his  house 
that  evening,  and  had  said  he  wanted  to  see  me.  About  2  o'clock 
I  went  to  Ben's,  and  found  Jesse  in  the  yard  getting  some  water 
out  of  a  barrel.  We  had  a  little  chat,  and  went  out  to  where  his 
horse  was  tied  in  the  woods.  He  said  he  was  broke,  and  wanted  to 
make  a  raise,  and  wanted  me  to  help  him.  I  agreed.  This  was  on 
Sunday.  We  separated  then  and  went  to  meet  at  Ben  Morrow's, 
next  Wednesday  evening.  We  met,  according  to  appointment,  and 
he  told  me  he  wanted  to  rob  the  C.  &  A.  or  Missouri  Pacific  train. 
He  said  that  he  had  two  other  men  besides  himself.  He  said  that 
he  had  come  up  from  Gen.  Joe  Shelby's,  in  Lafayette  County,  where 
he  had  been  since  seeing  me  on  the  preceding  Sunday.  We  then 
went  up  to  Jim  Hulse's,  getting  there  about  1  o'clock  at  night.  We 
found  Ed  Miller  there.  Hulse  entertained  us  as  friends.  We  all 
three  left  the  .next  night.  I  had  no  arms  at  that  time.  Jesse  had 
a  pair  of  Colt's  .45  caliber,  and  Ed  Miller  had  a  breech-loading 
fihotgun,  a  pair  of  Smith  &  Wesson's  .44  caliber  and  an  old-faah- 
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ioned  navy  pistol.  We  then  went  from  there  to  old  Thomas  Ed- 
dington'Sy  not  to  the  house,  but  hitched  our  horses  out  in  the  woods. 
Next  morning  I  went  up  to  get  some  food  for  us.  I  told  them  for 
whom  I  wanted  it.  After  eating  breakfast,  Ed  Miller  started  over 
to  Clay  County  for  "Father  Grimes"  (Wood  Hite)  and  a  man  by 
the  name  of  Smith,  Wbo  lives  about  five  or  six  miles  from  Kearney 
and  about  three  or  four  miles  from  Mrs.  Samuels.  He  was  a  single 
man,  I  learned.  Ed  Miller  was  gone  two  days,  and  returned  with 
Grimes  and  Smith.  The  former  he  got  at  Mrs.  Samuels,  bis  aunt's. 
During  this  time  Jesse  was  hiding  at  Ben  Morrow's,  and  I  was  at 
old  man  Eddington's.  Upon  Miller's  return  I  told  him  to  hide  out 
in  the  brush  and  I  would  go  after  Jesse,  which  I  did.  When  Jesse 
and  I  returned,  Smith  had  run  off  and  left.  He  was  afraid  he  would 
be  killed.  He  thought  Jesse  was  going  to  do  it.  After  be  left,  we 
disbanded — Grimes  and  Jesse  going  over  to  Mr.  Ford's,  near  Rich- 
mond, Ray  County,  and  Miller  to  see  what  had  become  of  Smith. 
I  stayed  at  Lamartine  Hudspeth's. 

About  three  days  after  this,  Jesse  and  Grimes  came  back,  and 
we  three  went  back  to  Jim  Hulse's.  A  little  after  this  Ed  Miller 
came  up  there  also.  He  said  Smith  had  gone  home  and  was  play- 
ing off  crazy,  and  had  lost  his  pistol,  bat,  etc.  The  next  morning 
I  came  up  to  Independence,  took  the  train  for  Kansas  City,  and 
bought  me  a  pair  of  Smith  &  Wesson  pistols,  .44  caliber,  from 
Blitz  the  pawnbroker,  in  tihe  Times  Buil^ng.  I  went  back  to  the 
train,  mounted  my  horse  and  rode  to  Independence,  rode  down 
towards  Dick  Tolley's,  and  met  Jesse  and  Ed  Miller  on  the  road. 
We  went  off  by  the  creek  in  the  woods,  where  we  found  Grimes 
and  Bill  Ryan.  We  talked  the  matter  over  and  determined  to  rob 
the  C.  &  A.  train  at  Glendele.  We  tben  broke  up  that  night.  Miller 
and  I  went  to  Tucker  Basham's  house — I  don't  know  where  the 
others  went — ^but  we  Were  all  to  meet  at  the  schoolhouse,  several 
miles  from  Glendale.  I  did  not  know  at  that  time  who  Basham 
was,  and  we  did  not  know  his  real  name  until  after  he  was  arrested. 
They  called  ftiim  "Arkansaw."  The  next  evening,  about  sundown, 
Miller  and  I  started  for  the  schoolhouse,  and  ''Arkansaw"  was  to 
follow.  The  schoolhouse  is  about  one  mile  from  Basham's  house. 
We  met  at  the  schoolhouse  and  all  went  to  Glendale  togther.  We 
arrived  there  between  6  and  7  o'clock  on  October  8,  1879,  and 
hitdhed  our  horses  about  30  yards  due  south  of  the  station.  Basham, 
Rysn  and  myself  captured  Joe  Molt's  store,  and  about  fifteen  or 
twenty  men  who  were  in  it;  and  Jesse  James,  Ed  Miller  and  Wood 
Hite  captured  the  depot.  Jesse,  who  was  the  leader,  then  sent  word 
to  us  to  bring  our  prisoners  over  to  the  depot,  which  was  done — 
and  we  put  them  all  in  the  depot  and  guarded  them.  I  think  Jesse 
tore  the  telegraph  apparatus  to  pieces.  Basbam  thought  it  was  a 
sewing  machine,  and  wanted  him  to  stop,  as  destroying  it  would 
do  no  good.  A  little  east  of  the  depot,  obstructions  were  placed 
upon  the  track  to  stop  the  train  in  case  flagging  failed.  When  the 
eastern-bound  train  came  in  sight  we  made  the  operator  signal  the 
train  to  stop  it.    The  train  stopped.    Our  plan  was  this:   I  was  to 
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capture  the  engineer  and  fireman.  Bill  Ryan  was  to  nneonple  ihe 
express  ear  from  the  train,  so  that  we  could/  after  hackmg  the 
train,  nm  the  engine  forward  again  and  leave  the  passenger  eoadies 
all  to  themselves.  Bacdiam  and  Hite  were  to  keep  the  passengers 
on  the  train,  while  Jesse  and  Ed  Miller  rohhed  the  express  car. 
The  caiB  had  a  patent  oonpling,  so  tSiat  Ryan  conld  not  unfasten 
them;  so  he  helped  Basham  and  Hite  keep  the  passengers  in.  We 
carried  our  respective  parts  with  the  above  exception.  Fifteen  or 
twenty  shots  Were  fired  in  all — most  of  them  in  the  air,  and  a  few 
of  them  at  a  man  with  a  lantern  at  the  rear  part  of  the  train.  Jesse 
said  he  fired  three  times  at  tliis  man.  Ed  Miller  got  a  sledge  ham- 
mer out  of  the  engine  and  struck  the  door  of  the  express  car  sev- 
eral times  before  &e  express  messenger  would  open  it.  They  went 
in,  and  I  think  the  messenger  tried  to  get  out  and  James  struck  him 
with  his  pistoL  Aftar  the  car  was  robbed,  we  were  all  standing 
on  the  depot  platform  together,  when  some  one  fired  a  shot  from 
the  train  which  went  through  the  drawers  and  pants  of  Wood  Hite, 
on  the  outside,  between  the  ankle  and  knee  of  the  right  leg.  Jesse 
remarked,  ^^They  are  firing  on  us  and  we  had  better  leave.''  We 
then  went  to  our  horses,  carrying  our  plunder  in  a  common  meal 
sack.  We  mounted  and  rode  about  six  or  seven  miles  south,  to  a 
little  old  log  cabin,  uninhabited,  where  we  dismounted.  Ed  Miller 
carried  the  plunder.  Here  we  divided  the  plunder  equally,  each 
getting  about  $1,025.  There  were  a  great  many  bonds,  etc,  and 
tiiese  were  all  destroyed.  We  left  there  all  together  and  retraced 
our  steps  several  miles.  When  we  began  to  break  up,  Ryan  and 
Basham  going  home,  we  took  Hite  into  the  Kansas  City  road,  about 
half  way  between  Independence  and  the  bridge  over  the  Big  Blue, 
and  left  him.  He  went  to  Kansas  City,  I  think,  to  Charlie  Mc- 
Bride's.  I  did  not  know  what  Grimes'  right  name  was  until  the 
next  spring,  when  I  learned  it  was  Robert  Woodson  Hite,  and  that 
he  lived  near  Adairsville,  in  Logan  County,  Kentucky.  Jesse,  Ed 
and  myself  rode  down  into  the  ^'Six-Mile"  country,  after  the  rob- 
bery, and  I  left  them  in  a  thick  woods,  about  three-fourths  of  a 
mile  from  Bob  Hudspeth's,  and  went  on  to  Lamartine  Hudspeth's. 
Lamartine  lives  about  two  miles  from  Bob's.  From  Thursday  to 
Saturday  I  carried  tiiem  food. 

Saturday  night,  the  time  the  big  raid  was  made,  Jesse  and  Ed 
Miller  left  about  10  o'clock  in  the  direction  of  Ksmsas  Cii^;  and 
Jesse  afterward  said  that  some  time  during  the  next  day  (Sunday) 
they  saw  members  of  the  raiding  party  returning  to  Kansas  City. 
For  two  or  three  weeks  after  this  I  continued  to  atay  in  ''Six-Mjle," 
and  then  left  for  Ft.  Scott,  where  I  hauled  coal  for  about  four 
months.  A  few  days  after  going  toward  Kansas  City,  Ed  went  to 
George  B.  Hite's,  near  Adairville,  Kentucky,  and  Jesse  went  to 
Nasfhville,  Tennessee,  where  his  wife  was  then  living.  Frank  James 
and  his  wife  were  slso  living  here  at  this  time.  After  leaving  Ft. 
Scott,  I  went  to  Carthage^  Missouri,  where  I  teamed  it  for  about 
two  months — having  two  teams.     Sam   Strickland,   oolored,   was 
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with  me  nearly  all  of  this  time.  !From  there  I  eame  to  Jackson 
county,  and  stopped  at  McCraw's,  where  I  learned  that  officers  had 
been  looking  for  me  ever  since  I  left  Jackson  county.  I  sent  Mc- 
Craw  down  to  Carthage  after  Mattie  Collins,  Strickland  and  my 
teams,  and  they  drove  tbem  up.  I  dodged  around  from  one  place 
to  another,  staying  at  Lamartine  Hudspeth's,  principally.  The 
same  day  that  they  returned  from  Carthage  with  the  teams,  Ed 
Lee,  now  deputy  marshal  under  Murphy,  and  then  constable  of 
Osage  township,  got  after  me  at  Lake  City,  and  we  had  a  run  of 
about  two  and  a  half  miles.  I  was  riding  a  horse  of  Bob  Huds- 
peth's, which  I  had  down  to  Lake  City  for  the  purpose  of  running 
a  race.  I  had  ridden  him  two  heats,  before  the  chase  began.  I  was 
unarmed  at  the  time.  Lee  fired  two  shots  at  me;  but  I  rode  hard 
straight  to  Hudspeth's,  put  the  horse  in  the  stable,  struck  out  on 
foot,  and  next  day  went  to  Ben  Morrow's,  who  knew  I  was  dodging 
the  officers,  and  bought  a  horse  from  him  in  a  trade.  I  gave  him 
for  it  one  of  my  wagon  horses  and  a  set  of  harness,  all  valued  at 
$125.  I  then  rode  to  Jasper  county,  Missouri,  where  I  stopped  at 
the  house  of  a  man  named  Johnnie  Lohr,  a  German,  for  whom  I 
worked  by  the  month.  I  stayed  there  about  a  month.  While  at 
Ft.  Scott  and  Carthage  I  went  by  my  right  name,  but  at  Lohr's  I 
went  by  the  name  of  James  Anderson.  I  came  back  on  horseback 
to  Jackson  county,  and  went  to  the  widow  Broughton's,  who  lives 
near  the  Hudspeths.  I  stayed  there  about  one  day,  and  went  from 
there  to  Mrs.  Samuels,  near  Kearney  in  Clay  county,  Missouri.  I 
went  to  see  Ed  Miller,  as  Johnnie  Samuels  had  come  over  and  told 
me  he  was  there.  I  crossed  the  river  at  Blue  Mills.  Upon  arriving, 
I  made  myself  known  to  Mrs.  Samuels.  I  had  been  there  but  a  few 
minutes  when  Jesse  James  came  in.  He  had  been  there  several 
days.  While  I  was  there,  I  sold  him  one  of  my  horses,  a  set  of 
harness  and  a  twagon  for  $125.  He  never  paid  me,  however,  until 
he  robbed  the  paymaster  at  Mussel  Shoals,  Alabama.  We  stayed 
about  two  days  at  Mrs.  Samuels,  and  then  he  and  1  went  over  to 
Mrs.  Bolton's,  about  one  and  one  half  miles  east  of  Richmond. 
This  is  the  same  place  where  Sheriff  Timberlake  and  Commissioner 
Craig  made  the  raid,  in  the  early  part  of  January,  1882.  We  found 
there  Charlie  Ford,  "Cap"  Ford,  Mrs.  Bolton  and  the  children. 
They  knew  Jesse,  but  did  not  know  me.  We  stayed  there  a  day  and 
night,  and  left  for  Bill  Ryan's,  in  Jackson  county,  crossing  at  Blue 
Mills.  We  found  Bill  Ryan  at  home,  and  left  next  night,  taking 
him  with  us.  We  crossed  through  the  state  to  Cape  Girardeau, 
where  we  crossed  the  Missouri  river  and  went  directly  to  young 
George  Hite's,  in  Logan  county,  Kentucky.  He  was  living  at  the 
house  of  his  father,  George  B.  Hite,  where  Jeff  Hite  was  afterward 
arrested. 

We  were  on  the  road  about  three  weeks,  and  I  did  not  see  any 
friends  en  route.  We  found  Grimes  there,  and  learned  for  the 
first  tune  his  real  name — ^Robert  Woodson  Hite.  Jeff  (Clarence) 
Hite  was  there  also.    We  stayed  there  a  couple  of  days,  and  leaving 
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Bill  Ryan  there  Jesse  and  I  went  to  Nashville,  Tenneaeee.  From 
there  we  went  to  Jesse's  house,  which  was  about  three  miles  from 
Nashville,  on  the  Hyatt  Ferry  Pike,  and  a  quarter  of  a  mile  from 
the  Cumberland  river.  Jesse  was  going  under  the  name  of  J.  D. 
IToward,  and  he  pretended  to  be  a  sporting  man.  His  wife,  son 
and  daughter  were  living  there  as  was  Frank  James,  his  wife  and 
their  little  son.  Frank  was  going  by  the  name  of  B.  J.  Woodson. 
His  little  son,  who  was  then  about  three  years  old,  was  named  Rob- 
ert. Jesse's  son  was  seven  years  old,  and  named  Tim;  and  his 
daughter  was  three  years  old  and  named  Mary.  Frank's  wife  was 
named  Fannie,  and  Jesse's  wife  was  called  Josie.  Frank  was  en- 
gaged at  the  time  in  hauling  saw-logs.  We  all  went  up  to  Nash- 
ville very  frequently,  and  made  no  attempt  at  concealment,  appre- 
hending no  special  danger.  After  remaining  there  about  two  weeks 
Jesse  and  myself  went  back  to  Hite's,  where  we  had  left  Bill  Ryan. 
Young  Joe  Hite  knew  we  were  dodging  the  oflScers;  but  he  enter- 
tained us  as  friends,  and  not  because  he  was  intimidated.  During 
the  day  we  kept  'hid  in  the  woods,  and  at  night  we  slept  in  fiie 
house.  Old  man,  (George  B.  Hite,  brought  food  to  us  in  the  woods 
oftener  than  anybody  else.  Clarence  and  Wood  Hite  brought  it 
•when  their  father  did  not.  Bill  Ryan  was  going  under  the  name 
of  Thomas  Hill.  The  last  time  we  arrived  in  the  night  and  left 
tlie  same  night,  taking  Bill  Ryan  with  us.  We  started  to  rob  the 
Mammoth  Cave  stage.  It  rained  so  hard,  however,  that  we  gave  up 
the  idea  after  getting  within  one  mile  and  a  half  of  the  place,  and 
we  came  back  to  Hite's  again.  We  stayed  in  the  woods  that  night, 
and  next  morning  I  left  for  Jesse's  place,  near  Nashville,  leaving 
Bill  Ryan  and  Jesse,  who  said  they  would  knock  around  ^e  coun- 
tiy  and  see  what  they  could  rob.  In  about  ten  days  Jesse  came 
home  and  told  me  that  he  and  Bill  Ryan  had  robbed  the  Mammoth 
Cave  stages.  This  was,  I  think,  in  the  ktter  i>art  of  August,  1880, 
or  September  7.  The  stages  were  robbed  within  an  hour  of  each 
other.  A  lawyer  by  the  name  of  R.  H.  Roundtree,  of  Lebanon, 
Kentucky,  lost  a  handsome  gold  watch.  Jesse  got  the  watdi  and  the 
key  to  it.  On  the  key  was  inscribed  the  name  of  "J.  Proctor  Knott 
and  Mr.  Roundtree."  Jesse  has  the  watch  yet.  Miss  Lizzie  Round- 
tree  lost  a  fine  diamond  ring,  which  Jesse  James'  wife  has  had  made 
smaller  for  her  finger,  and  she  wears  it  now. 

Jesse  also  got  from  her  another  plain  gold  ring  which  he  gave  to 
Nellie  Hite,  sister  of  Clarence  Hite.  Bill  Ryan  got  one  silver  watch 
and  a  small  gold  chain.  Jesse  got  another  silver  watch  which  he 
gave  me.  lliis  watch  I  traded  to  Frank  James  for  a  gold  watch  and 
chain,  I  giving  a  good  horse  to  boot.  This  gold  watch  and  chain 
I  gave  to  Mattie.  They  got  about  $30  in  cash  which  was  divided 
equally  between  Ryan  and  Jesse.  Bill  Ryan  afterward  pawned  the 
silver  watch  he  got  in  this  robbery  to  Dick  Talley  for  a  saddle. 
These  silver  watches,  I  learn  from  book  accounts,  belonged^  one  to 
W.  G.  Welsh,  Pittsburg,  and  the  other  don't  know  to  whom.  When 
Jesse  James  come  home  after  this  robbery,  he  left  Bill  Ryan  np  at 
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Hite's  again.  After  remaining  abont  a  ^eek  Jesse  and  Frank  left 
for  Hites  in  order  to  get  Bill  Ryan;  and  all  thi^ee  to  go  up  into 
Kentucky  to  rob  a  store  about  sixty  miles  from  Adairsville.  Jesse 
rode  horseback  and  I  went  on  tiie  train  to  Springfield  and  walked 
out  to  Hites.  The  fdlowing  night,  Clarence  (Jeff)  Hite  and  I 
went  up  to  Adairsville  for  the  purpose  of  borrowing  somebo^'d 
horse  for  an  indefinite  length  of  time.  We  found  it  hitched  to  Dr. 
Hendrick's  hitching  post  in  front  of  his  office.  I  held  Clarence's 
horse  while  he  got  down  and  unhitched  the  animal.  It  belonged  to 
young  Simmons,  whom  I  afterward  learned  was  visiting  the  Doc- 
tor's daughter.  This  mare  was  a  jet-black  one,  with  four  white 
feet — ^was  a  fine  one.  We  went  back  to  Hite's,  and  same  night, 
Ryan,  Jesse  and  I  started  for  the  store — were  two  days  getting 
there.  Tuesd9.y  morning,  the  fifteenth  day  of  September,  1880,  I 
left  Jesse  and  Ryan  in  the  'woods,  and  went  to  John  Davey's  store, 
can't  recall  the  name  of  the  town.  It  was  some  railroad  station 
where  they  were  mining  coal,  to  reconnoiter.  Came  back  in  a  short 
time  and  reported,  and  then  went  down  town  together.  I  was  to 
guard  the  door  and  not  let  any  one  out,  and  Ryan  and  Jesse  were 
to  rob  the  safe.  We  carried  out  the  programme,  but  only  got  $4.23, 
and  a  gold  watdh  and  chain  from  Davey.  The  watoh  I  pawned  with 
a  friend  in  Jackson  county,  Missouri,  and  can  get  it  any  time. 
Ryan  got  the  chain;  don't  know  what  he  did  with  it.  This  took 
place  between  9  and  10  o'clock  a.  m.  We  left  and  went  across  the 
county  on  a  bee  line  for  Hite's.  Got  there  the  following  night.  We 
told  old  man  George  B.  Hite,  Clarence  Hite  and  Wood  Hite  where 
we  had  been  and  what  we  had  done.  None  of  them  made  any  ob- 
jections to  our  staying  around  them.  The  horse  that  we  got  in 
Adairsville  was  put  in  a  stall  at  a  camp  meeting  ground  close  to 
Adairsville  for  the  purpose  of  letting  the  owner  find  her — ^which  was 
done.  In  a  day  or  two  Clarence  Hite  took  Bill  Ryan  to  Nashville 
in  a  buggy  and  left  on  a  train  for  Jackson  county,  Missouri;  we 
intending  to  follow  soon.  Jesse  and  I  stayed  at  Hite's  for  a  few 
days  and  rode  down  to  his  (Jesse's)  house  near  Nashville — remain- 
ing there  about  two  weeks  attending  the  races  at  Nashville  and 
&en  went  to  Atlanta,  Georgia,  to  attend  the  races.  When  they 
were  over,  came  back  to  Nashville,  stayed  three  or  four  days,  and 
then  Jesse  and  I  took  the  train  for  St.  Louis;  from  there  to  Rich- 
mond, Ray  county.  Before  leaving,  Jesse  took  his  family  to  Nash- 
ville where  they  stopped  at  a  boarding  house.  Junt  after  Ryan 
had  left  for  Kentucky,  and  wihile  Jesse  and  I  were  still  at  Hite's, 
we  concluded  to  go  do^vn  and  rob  the  Gallatin  stage.  On  the  way 
down  overtook  two  young  men  and  attempted  to  rob  them  and  had 
a  shooting  scrape.  One  man  saw  me  drawing  my  pistol,  when  he 
drew  his  first  and  shot  at  Jesse,  who  was  a  little  ahead  of  him.  The 
other  man  started  to  draw  (his  when  I  shot  him  through  the  right 
leg.  He  then  turned  and  galloped  off.  The  other  one  and  Jesse 
exchanged  a  few  shots,  when  Jesse  took  to  the  woods.  My  horse 
had  run  about  fifty  yards  when  I  turned  and  the  young  man  and  I 
were  closing  in,  he  fired  his  last  shot  and  turned  and  galloped  off. 
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JeBse  fired  two  flbots  at  him  from  the  woods,  and  four  shots  bef gib 
nmning  to  the  woods.  I  shot  three  times.  We  didn't  get  any 
money  this  time.  We  wrat  back  to  Hite's  and  from  there  to  Nash- 
ville as  I  have  before  stated.  After  Jesse  and  I  had  readied  Rich- 
mond, WB  went  out  to  Mrs.  Bolton's.  Met  Jim  Cummings  there; 
remained  a  day  and  night,  and  went  up  in  Clay  county,  to  Mrs. 
Samuels'.  We  were  preparing  for  another  strike.  Put  up  at  the 
house  and  locked  our  horses  in  the  stable;  stayed  there  two  days 
and  nights,  when  I  left  and  rode  to  Bob  Hedspeths  crossing  at 
Missouri  City;  stayed  all  night  and  went  from  there  to  Bill  Ryan's. 
Went  to  tell  Bill  not  to  go  away,  as  Jesse  and  Cummings  woiUd  be 
over  in  a  few  days.  Found  him  at  home.  Stayed  until  Jesse  and 
Cummings  came  over — ^they  rode  over  and  crossed  the  river  at 
Leavenworth  (bridge).  We  then  all  started  back  to  Nashville  on 
horse  back,  having  given  up  tihe  idea  to  make  a  raid.  Down  on 
Iron  Mountain  road  I  took  the  train  and  the  other  boys  led  my 
horse.    Got  to  Nashville  about  December  1,  1880. 

Before  starting  back  to  Tennessee  this  time  Jim  Cummings  and 
I  took  a  horse  a  piece  from  a  man  by  the  name  of  Duvall  who  lives 
five  or  six  miles  from  Richmond,  Missouri.  Charlie  Ford  told  as 
where  they  were.  These  were  the  horses  Jesse  and  Jim  Cummings 
rode  over  to  Bill  Ryan's.  Jesse  and  Bill  Ryan  took  horses  from 
men  near  Independence.  After  getting  to  Nashville  I  traded  my 
horse  to  Frank  James  for  the  watch,  as  I  have  stated.  Jim  Cum- 
mings sold  his  through  a  man  whp  stays  at  H.  H.  H.  Hammer  A 
Co.  livery  stable.  BUI  Ryan  sold  his  at  same  place  and  Jesse  sold 
his  at  Maysville,  Kentucky,  to  some  one.  Cummings  went  by  the 
name  of  Wilson.  Just  after  getting  back  Jesse  rented  a  (house  over 
in  east  Nashville  (Edgefield)  and  took  his  family  and  Ryan  and 
Cummings  to  live  with  him.  I  stayed  out  at  Frank's  until  just  be- 
fore the  Mussel  Shoals  robbery.  Frank  moved  to  Edgefield,  near  to 
where  Jesse  was  living,  and  I  went  with  him.  During  this  time — 
about  three  months — Jesse,  Cummings  and  Ryan  made  frequent 
trips  about  the  county — up  to  Donny  Fences'  and  other  places. 
While  living  at  Edgefield  Jesse  tried  to  get  us  to  agree  to  have 
Cummings  killed.  I  would  not  agree  to  this  and  Cummings  left 
and  we,  fearing  that  he  would  inform  on  us,  scattered.  I  went  to 
Hite's.  Jesse's  family  moved  over  to  Frank's  house  and  FranV^ 
Jesse  and  Bill  Ryan  left  for  Alabama,  where  they  robbed  the 
United  States  paymaster.  Smith,  at  Mussel  Shoals.  They  got 
$5,200,  about,  and  a  pistol.  This  robbery  took  place  about  ten 
days  after  we  left  Edgefield.  I  did  not  know  anything  about  it 
until  after  Bill  Ryan's  capture.  After  the  robbery  the  three  came 
straight  back  to  Nashville  and  Jesse  came  on  up  to  Hite's  after  me 
and  then  rode  back  to  Nashville.  Clarence  drove  me  to  Spring- 
field and  went  down  to  Nashville  on  train  with  me. 

Jesse  and  I  stayed  in  Nelson  county  about  a  week  longer  and 
then  rode  to  Louisville,  Jesse  riding  a  sorrel  horse  he  had  stolen 
from  a  man  in  Nashville  and  had  left  with  Donny  Pence,     llus 
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hozse  was  stolen  before  Ryan's  capture  a  little  while  and  I  rode  the 
one  I  had  gotten  from  near  Adairsville.  This  was  a  brown.  We 
left  these  horses  at  a  livery  stable  near  the  center  of  the  city,  front- 
ing east,  I  think,  and  told  the  proprietor  to  keep  them  until  we 
called.    Have  never  called  yet. 

When  I  arrived  next  morning  at  Mrs.  Samuels'  Jesse  was  absent 
Frank  and  Wood  were  there  and  Clarence  did  not  arrive  until  late 
in  the  evening.  1%e  first  thing  Frank  wanted  was  for  me  to  go 
with  him  up  in  Platte  county  and  get  horses  for  him  and  Wood. 
We  went  and  were  gone  four  or  five  days  but  did  not  find  any  good 
horses  and  did  not  get  any.  When  we  got  back  Jesse  had  arrived. 
We  all  stayed  in  the  house.  Our  horses — that  is  Jesse's  and  mine, 
were  kept  in  the  stable.  In  three  or  four  days  Wood  and  I  took 
the  evening  train  at  Kearney;  went  to  Liberty  and  got  two  horses 
saddled  and  hitched  to  a  rack  near  the  Athens  House;  rode  them 
back  to  Mrs.  Samuels'.  She  knew  we  were  going  to  liberty  after 
the  horses.  The  horses  that  we  got  in  Liberty  were  turned  loose 
near  Richmond,  Missouri,  by  Frank  and  Wood,  Frank  keeping  one 
of  the  saddles,  and  the  other,  not  being  much  account,  was  thrown 
away.  He  and  Wood  stole  two  other  horses  near  that  point  and 
rode  them  up  to  the  old  lady's.  Frank  still  was  not  satisfied  with 
his  mount  so  he  and  Wood  took  another  tour  way  up  in  Platte 
county  but  did  not  get  a  hoise.  When  they  got  back  Frank  and  I 
started  out  after  a  couple  of  horses.  We  went  down  to  Mrs.  Bol- 
ton's and  next  night  stayed  on  Elk  Horn,  between  Kearney  and 
Richmond;  got  a  dark  bay  hoise  from  a  man  by  name  of  Frazier, 
and  a  mare  from  a  man  who  lives  about  a  nule  further  toward 
Richmond  and  about  ten  miles  from  that  place;  turned  the  other 
two  horses  loose  and  rode  the  new  ones  back  to  Mrs.  Samuels'.  All 
five  of  us  were  then  there.  About  the  next  night  Jesse,  Clarence 
and  I  went  over  to  a  man's  by  the  name  of  Mathews  who  Uves  about 
one  mile  fnxn  Kearney  and  got  his  sorrel  horse  with  bald  face  and 
white  legs.  ThAi  night  we  all  stayed  out  in  the  woods  near  the 
old  lady's  with  our  horses  and  the  following  night  we  all  started  out 
in  the  direction  of  Winston  for  the  purpose  of  robbing  a  train. 

We  dismounted  at  the  public  spring  at  Independence  and  sent 
back  the  horses  by  the  boy  named  Andy  (Andy  Ryan).  AU  came 
according  to  agreement  to  meet  the  other  boys  at  the  wagon  bridge 
south  of  Independence,  about  one  and  one-fourth  miles  down  the 
Chicago  &  Alton  Railroad.  When  we  reached  it  we  found  Jesse, 
Frank,  Charlie  and  Wood.  Our  object  in  meeting  was  to  perfect 
arrangements  for  robbing  another  train.  We  went  up  and  examined 
the  liGasouri  Pacific  RaSroad  that  night  and  stayed  in  the  woods 
about  one  mile  from  Blue  Tank.  We  prowled  around  here  for  sev- 
eral days  and  finally  concluded  to  rob  the  Missouri  Paeifie  lailway 
train  eastern-bound.  This  was  Friday  night.  Frank  and  JessSi 
about  sundown,  unknown  to  us,  went  out,  ostensibly  for  the  pur- 
pose of  hunting  railway  ties  with  which  to  obstruct  the  trade,  and 
while  absent  fastened  a  piece  of  iron  on  a  rail  for  the  purpose  of 
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ditching  the  train.  This  plan  did  not  suit  the  balance  of  ns,  but, 
as  the  train  'was  almost  due,  not  mueh  was  said.  The  train  came 
along  and  ran  right  over  the  iron  and  passed  along  safely.  The 
next  night  we  went  to  take  the  Chicago  &  Alton  about  three  miles 
west  of  Glendale,  but  we  were  very  tired  and  gave  up  this  idea. 
The  train  came  along  and  it  was  guarded  by  men  whom  all  plainly 
saw  standing  on  the  platform.  We  then  came  up  near  Independ- 
ence and  disbanded.  Wood  and  I  went  to  Mrs.  6olton%  crossing 
in  a  skiff  near  Lexington;  the  other  four  came  back  to  Kansas 
City.  We  stayed  d(^n  there  about  two  weeks  or  more,  when  Jesse 
sent  us  word  by  Charlie  Ford  to  meet  him  right  away  at  same 
place  as  our  first  meeting  near  Independence.  Charlie  had  been, 
going  backward  and  forward  between  Richmond  and  Kansas  City. 

C^rlie  went  back  on  train  and  Wood  and  I  went  to  appointed 
place,  crossing  at  Nax>oleon  after  being  at  the  rendezvous. 

While  staying  at  Mrs.  Bolton's  during  this  time,  Charlie  Ford 
and  I  robbed  the  stage  that  runs  between  Excelsior  Springs  and 
Yibbard.  There  was  in  it  a  merchant  from  Yibbard  named  Gant 
and  the  driver.  Charlie  made  them  stand  and  I  made  them  deliver. 
We  got  about  $13  from  the  merchant  and  about  $17  from  the 
driver.  Charlie  had  on  a  mask,  but  I  had  none.  This  took  place 
between  sundown  and  dark.  We  went  back  to  Mrs.  Bolton's  from 
there.  About  a  week  after  this,  Charlie  and  Bob  Ford,.  Wood  Hite 
and  myself  robbed  the  stage  going  from  the  Short  Line  depot  and 
Lexington.  It  was  down  in  Ray  County,  Missouri.  IJl  were 
masked.  It  occurred  about  dark.  A  mover  first  came  along  and 
found  us  hid  and  wanted  to  know  what  it  meant;  we  explained  the 
situation  to  him  by  capturing  him  and  taking  $20  of  his  hard  earn- 
ings. In  about  five  minutes  the  stage  came  along.  There  were 
eig'ht  passengers,  I  think,  in  it,  two  of  them  women.  Bob  and 
Wood  made  them  stand  and  Charlie  and  I  robbed  them.  We  made 
the  men  get  out.  Did  not  molest  the  women.  We  got  about  $200 
in  money,  "one  gold  watch  and  chain,"  "one  nickel-plated  watch 
and  gold  chain,"  "one  silver  watch,  no  chain,"  and  one  pocket  knife. 
Wood  Hite  got  one  of  (the  watches  (the  silver)  which  he  afterward 
sold  to  me,  and  I  gave  it  to  Bob  Ford  and  he  has  it  yet.  Bob  got 
the  nickel-plated  watch  and  chain.  Wood  afterward  won  or  bought 
it  from  him  and  he  gave  it  to  "Cap,"  who  has  it  now.  The  gold 
watch  and  chain  fell  to  my  lot.  I  gave  it  to  Ida  Bolton.  She  has 
it  yet.  Hite  got  the  knife  and  lost  it.  We  went  back  to  Mrs.  Bol- 
ton's after  the  robbery.  Found  Charlie  Ford  and  afterward  Frank 
came  and  we  went  down  to  within  about  one  mile  of  old  man  Ral- 
ston's,  where  we  met  Jesse  and  Clarence. 

We  then  went  down  to  Chicago  &  Alton  road  about  half  a  mile 
south  of  Doc  Reed's.  Stayed  Aere  all  night  and  next  day.  The 
following  night  we  went  up  to  within  two  or  three  hundred  yards 
of  old  man  Ralston's,  where  we  met  Frank,  who  had  left  us  for 
the  purpose  of  getting  provisions.  He  had  a  basketful;  suppose 
he  got  it  at  his  father-in-law,  Ralston.    We  went  from  there  tlie 
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same  mgiht  to  about  three  miles  of  Glendale.  Laid  in  the  brush  all 
next  day.  I  went  do^wn  to  the  seotion-honse  and  got  some  bread 
and  raw  meat  That  night  we  robbed  the  Chicago  &  Alton  western- 
bound  train.  It  wias  the  night  of  Wednesday,  the  7th  of  Septem- 
ber, 1881.  This  was  called  the  Blue  Cut  Robbery.  Our  program 
was  this :  Wood  and  Charlie  Ford  were  to  stop  the  train  by  swing- 
ing a  red  light;  this  'was  an  ordinary  lantern  with  a  red  piece  of 
f  annel  tied  around  it.  We  had  piled  rocks  upon  the  track  so  as  to 
obstruct  it  After  'the  train  had  stopped,  Charlie  and  Wood  were 
to  capture  the  engineer  and  fireman  and  then  rob  the  express  car. 
Jesse  and  Clarence  were  on  one  side  of  the  track  upon  the  bank  and 
Frank  and  myself  were  on  the  otiber  ade.  Besides  our  pistols,  I 
had  a  breec^h-loading  shotgun  and  Frank  had  a  Wintshester  rifle, 
Jesse  had  a  breedh-loading  shotgun,  and  Clarence  had  a  Winchester 
rifle.  The  train  oame  along  in  due  time  and  was  stopped  by  the 
lantern  and  the  fireman  and  engineer  captured.  The  fireman  was 
made  to  take  ihis  sledge4iammer  and  attempt  to  beat  down  the  door 
to  the  express  car.  After  several  blows  the  messenger  opened  it. 
Wood  and  Charlie  went  in  and  robbed  the  safe.  Charlie  struck 
the  messenger  several  times  with  his  pistol  and  made  him  open  the 
safe.  Very  little  was  found  in  the  safe  and  Jesse  suggested  rob- 
bing the  passengers.  Charlie  and  Wood  commenced  at  front  of 
the  train.  Wood  carrying  the  bag  and  Charlie  making  the  passen- 
gers disgorge.  Clarence  stood  at  door  on  platform.  Jesse  and  I 
at  one  time  were  on  the  rear  car.  This  was  after  the  passengers 
had  been  3X)bbed.  Frank  got  on  one  of  the  forward  coaches.  Just 
after  the  train  stopped,  some  one  started  down  the  track  with  a 
lantern.  We  fired  a  number  of  diots  after  him,  but  when  told 
he  was  going  to  flag  the  freigdit  train,  we  stopped  shooting.  There 
was  no  one  participating  in  this  robbery  except  we  six.  There  was 
no  one  in  sight  when  we  stopped  the  train  besides  ourselves.  Be- 
fore the  train  started  again  we  all  'had  started  toward  Independ- 
ence. Abouit  half  a  mile  or  more,  we  stopped  in  a  woods  and 
divided  the  booty.  This  consisted  of  a  breastpin  and  set  of  ear- 
rings; five  watches,  two  with  and  three  without  chains,  I  think; 
two  rings,  one  a  plain  gold  rin^  and  one  with  a  set  in  it,  and  some 
money.  Eveiything  in  the  jewelry  line  was  put  up  and  sold  to 
the  highesit  bidder,  except  these  two  rings;  Jesse  kept  one  of  these 
and  I  kept  the  other.  The  prices  bid  were  turned  into  the  common 
fund  as  so  much  cash  and  then  this  fund  was  divided  equally  be- 
tween the  six.  All  got  about  $160  apiece — as  near  as  I  oan  now 
remember.  Jesse  got  one  of  the  watches,  a  nickel-plated  watch. 
Wood  Hite  got  a  gold  watch  belonging  to  the  messenger.  Charlie 
Ford  got  two — a  gold  and  a  silver  one.  Don't  know  what  disposi- 
tion he  made  of  them.  Clarence  got  a  silver  one.  Jesse  said  he 
throwed  his  ring  away,  and  I  gave  mine  to  Mrs.  Bolton.  After  the 
division  Wood  and  I  started  to  Blue  Mills  Ferry  with  the  intention 
of  going  to  Mrs.  Bolton's,  and  the  other  four  started  to  Kansas 
City.  Wood  and  I  came  near  running  into  some  officers  at  Blue 
MiUs  Ferry,  'but  we  dodged  out  into  the  woods,    l^ere  we  sepa- 
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rated;  Wood  went  down  to  crofis  the  river  near  Sibley  and  w«nt 
to  Mrs.  Bolton's,  and  I  went  down  to  Ben  Morrow's.  (jk>t  there 
in  the  morning  after  staying  out  in  the  brash  near  by  till  night. 

I  told  him  about  the  robbery,  told  him  I  was  in  it  I  also  told 
him  that  Frank,  Jesse,  Wood  Hite  and  Clarence,  and  a  man  by 
the  name  of  Johnson  from  Texas  was  in  it.  I  did  not  wish  to  tell 
on  Charlie  Ford,  is  the  reason  I  gave  him  this  alias.  Took  break- 
fast with  Morrow,  and  stayed  around,  then  hid  in  the  woods  and 
stable  two  days  and  two  nights.  Morrow  knew  where  I  was  all  the 
time  and  furnished  me  foodr-all  that  I  got.  He  brought  me  a 
couple  of  bottles  of  whisky,  also.  When  I  left  he  told  me  where 
I  could  get  a  skiff  to  cross  the  river.  I  did  not  go  there,  however, 
but  went  to  Sibley  and  crossed  over  in  a  skiff  that  I  cut  loose  from 
the  bank  and  used.  After  crossing  I  went  to  Mrs.  Bolton's.  After 
being  there  a  couple  of  weeks  Chaiiie  Ford  brought  us  word  from 
Jesse  that  he  wanted  us  to  go  to  Kentucky  and  rob  the  Liouisville 
&  Nashville  road.  Wood  and  I  then  took  the  train  at  Richmond 
and  sent  word  to  Jesse  we  would  meet  him  at  old  man  Hites'  near 
Adairsville,  Kentucky.  We  arrived  at  Mr.  Hites'  and,  after  being 
there  about  four  days,  Wood  and  I  had  a  shooting  scrape,  and  I 
took  the  train  and  came  back  to  Mis.  Bolton's,  Ray  Counb^,  Mis- 
souri. Had  been  back  only  two  or  three  nights  when  Clarence, 
Frank  and  Charlie  Ford  came  in.  They  stayed  a  day  and  night 
and  started  for  Kentucky,  wanting  me  to  go  with  them.  I  de- 
clined to  do  so.  Remained  there  two  or  three  weeks,  and  then  Bob 
Ford  and  I  crossed  over  at  Missouri  City  into  Jackson  County. 
We  went  to  McGraw's  and  stayed  about  a  week.  He  was  out  with 
a  threshing  machine  while  I  was  there.  Did  not  see  him  but  once 
while  there.  We  then  went  to  Mrs.  Bolton's,  crossing  below  Sibley 
in  a  skiff.  Arrived  there  Saturday  night,  December  3,  1881.  Next 
morning  I  came  down  to  breakfast,  and  Wood  Hite,  who  had  come 
from  Kentucky  three  or  four  days  before,  was  there,  and  Bob 
Ford  came  down  a  few  minutes  afterward.  When  he  first  came 
in  he  spoke  to  me,  and  I  told  him  I  did  not  want  him  to  speak  to 
me,  as  he  had  accused  me  of  stealing  $100  at  the  divide  in  the 
Blue  Cut  robbery.  Told  him  he  lied;  said  he  could  prove  it  by 
Mrs.  Bolton,  and  I  wanted  him  to  prove  it.  He  then  denied  ever 
saying  anything  of  the  kind.  I  told  him  he  did,  and  we  both  com- 
menced drawing  our  pistols.  We  fired  about  the  same  time.  He 
shot  me  through  the  right  leg  betrween  the  knee  and  hip,  and  I 
shot  him  through  the  right  arm.  He  fired  four  times  at  me  and 
I  five  times  at  him,  and  then  snapped  another  barrel  at  him.  I 
drew  my  other  pistol  when  he  commenced  fallmg.  Bob  Ford  fired 
one  shot  at  him.  Did  not  know  this  until  afterward  when  he  ex- 
hibited the  empty  chamber.  The  wound  that  killed  Hite  was 
through  the  head.  It  struck  him  about  two  inches  above  the  right 
eye  and  came  out  in  front  and  a  little  above  the  left  ear.  Bab 
claimed  that  his  shot  was  the  fatal  one.  Hite  lived  fifteen  or  twenty 
minutes,  but  did  not  speak.  We  carried  Tn'm  upstairs,  and  that 
night  of  December  4th  ^'Cap"  and  Bob  dug  a  grave  in  the  woods 
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about  a  "half  mile  from  the  house  and  buried  him.  My  leg  was  too 
sore  to  help.  Did  not  use  a  coffin.  I  never  had  any  physician 
dress  my  wound  or  give  it  any  attention  until  after  I  surrendered. 
On  the  night  of  Thursday,  the  29th  of  December,  Jesse  and  Chaiiie 
Foi^  came  down  to  Mrs.  Bolton's,  wSiere  I  had  been  since  bdng 
wounded,  and  tried  to  get  me  to  go  with  than.  They  claimed  to 
have  eome  from  Nebraska.  I  declined  to  go.  I  mistrusted  Jesse 
wanted  to  kill  me  and  so  left.  This  wias  on  Saturday  night,  Decern-* 
her  31,  1881.  Jesse  and  Charlie  left  the  next  night  for  the  old 
lady's,  I  was  told.  This  was  the  last  time  I  ever  saw  him,  and 
I  never  have  seen  Charlie  Ford  since.  *  After  liie  raid  on  Mrs. 
Bolton's  house  early  in  Januaiy,  1882,  I  concluded  to  surrender. 
Negotiations  to  tbat  effect  were  made,  and  on  the  night  of  January 
24,  1882,  by  directions  of  Governor  Thos.  T.  Crittenden  I  sur- 
rendered to  James  R.  Tisnberlfdce,  ^eriff  of  Clay  County,  Mis- 
souri   Dick  liddU  is  a  nickname  for  me. 

GLABENCE  HITE'S  CONFESSION 

Before  liddil's  surrender,  Clarence  Hite,  one  of  the^^gang," 
was  arrested,  pleaded  guilty,  and  was  sentenced  to  imprisonment 
for  twenty-five  years. 

A  short  time  before  his  death,  in  the  Warden's  office  of  the  State 
Penitentiary  at  Jefferson  City,  Mo.,  in  the  presence  of  Governor 
T.  T.  Crittenden,  H.  H.  Craig  and  Sheriff  Timberlake,  he  made 
a  full  confession  as  follows: 

I  met  Jesse  and  Frank  James  about  ten  years  ago,  just  after 
the  'mar.  They  came  to  our  house  and  staid  two  or  three  months. 
My  fbst  act  of  lawlessness  was  at  Winston,  Missouri.  I  came  to 
Missouri  with  Jesse's  wife.  We  came  from  Nelson  County,  Ken- 
tucky. She  was  staying  at  Donny  Pence's.  He  was  Sheriff  of 
the  county.  She  had  been  staying  there  about  one  month.  Jesse 
and  Frank  were  in  Nelson  County  at  the  time.  Frank  was  at  Aleck 
Sears',  and  Jesse  and  Dick  liddil  were  at  Bob  HaU'si  Jesse 
stayed  at  Pence's  several  nights  while  I  was  there.  Before  I  got 
there  (Donny  Pence's)  they  stayed  at  Dock  Hoskin's.  The  latter 
lived  about  twelve  miles  from  Pence's.  Hall  lived  about  one  and 
a  half  miles  from  Penioe's.  Myself,  Jesse's  wife  and  her  two  cfl^« 
dren  eame  on  to  Kansas  City.  We  left  Pence's  the  last  of  April 
(1881).  Put  up  at  the  Pacific  House,  Louisville.  She  was  regis- 
tered as  Mrs.  Jackson,  or  Wilson,  and  two  diildren,  Bowling 
GreeUi  Kentucky.-  I  registered  as  C.  Browler,  Bowling  Greeny 
Kentucky.  When  we  readied  Kansas  City  wie  stopped  at  Charlie 
McBride'Sy  on  Seventeenth  street  between  Oak  and  McGee.  Got 
there  Saturday  night.  Monday^  I  went  over  to  Mrs.  Samuds'  and 
she  came  over  to  see  Jesse's  wife.  I  stayed  over  there  about  one 
week,  when  Jesse  and  Liddil  came.  They  stayed  there  off  and  on 
till  the  last  of  July,  1881.  The  Winston  robbery  was  <m  July  15, 
188L    Frank  arrived  at  Mis.  Samuels'  one  week  after  Jesse  and 
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Dick  Liddil  did.     No  one  eame  with  Frank.     He  remained  tiiere 
until  the  robbery. 

When  the  robbery  "was  planned  at  Mrs.  Samuels',  thei^e  were 
present  Jesse  James,  Frank  James,  Dick  Liddil,  my  brother,  Rob- 
ert Woodson  Hite,  and  myself.  We  five  were  the  only  ones  en- 
gaged in  the  robbery.  I  do  not  know  where  my  brother  is  now. 
I  last  saw  him  in  last  November,  at  home.  His  name  is  Robert 
Woodson  Hite.    He  left  home  witiiout  saying  where  he  was  going. 

We  robbed  the  train  about  one  month  after  the  robbery  was 
planned.  We  went  there  pnce  before  to  do  it,  but  all  got  wringing 
wet,  and  Jesse  caught  the  toothache  out  in  the  woods,  and  his  face 
swelled  up  so  he  could  hardly  see,  and  we  gave  it  up  for  the  time 
being,  and  he  (Jesse)  got  a  man  who  lived  one-half  mile  from  tho 
Hannibal  &  St.  Joseph  railroad  to  take  him  to  Hamilton  in  a 
buggy.  He  had  a  large  flock  of  sheep,  and  his  house  was  a  long 
way  from  t^e  fence.  Jesse  took  the  train  at  Hamilton  and  came 
on  to  Kansas  City.  Frank  helped  him  in  the  buggy.  To  Hamilton 
was  about  three  miles.  As  you  go  east,  <the  man  lived  on  the  right* 
hand  side.  Jesse  told  me  he  paid  the  man  $1.50  to  haul  him  tc 
town.  When  the  party  first  left  Mrs.  Samuels',  Jesse,  Frank,  Dick 
Liddil  and  my  brother  rode  d<ywn  to  Ray  County  to  Mrs.  BoHon's, 
and  I  came  on  to  Kansas  City  to  get  some  newspapers  and  cart- 
ridges. I  got  fcliem  and  went  down  to  Ray  County  to  Mrs.  Bol- 
ton's. I  got  there  one  night  and  left  there  next  morning  for  Rich- 
mond, Missouri,  and  then  left  for  Plattsburg,  Missouri.  Frank, 
Jesse,  Dick  and  my  brother  went  on  horseback  to  Gallatin.  I 
went  to  Plattsburg  to  get  a  bill  changed.  I  then  took  the  Rock 
Island  train  for  Gallatin.  We  all  then  went  out  in  the  woods  and 
had  a  talk.  They  got  on  their  horses  and  rode  to  Kidder  and  I 
got  on  the  train  and  wenit  there.  I  went  on  the  train  because  I 
had  no  horse.  When  the  party  'was  at  Mrs.  Bolton's,  her  three 
children  and  Charles  Ford,  Capt.  Ford,  Robert  Ford,  and  another 
Ford,  a  great  big  fellow,  were  there.  Neither  the  Ford  boys  nor 
Dr.  Samuels  or  his  wife  or  their  son  knew  what  was  brewing  when 
the  party  was  at  Gallajtin;  they  stayed  out  in  the  woods.  After 
Jesse  was  put  on  the  cars  I  rode  his  horse  and  Frank  and  Dick 
led  my  brother's.  We  went  down  near  Mirable,  and  went  from 
thence  to  Mrs.  Samuels',  and  Dick  and  Frank  went  from  there  to 
Mrs.  Bolton's.  My  brother  got  on  the  train  and  went  to  Mrs. 
Samuels'. 

A  week  or  so  afterward  Jesse  'wrote  to  John  Samuels  to  bring 
his  horse  over  to  Kansas  City.  He  (Samuels)  did  so  the  follow- 
ing Sunday.  He  received  the  letter  the  preceding  Saturday.  Jesse 
and  his  wife  were  keeping  house  in  Kansas  City.  I  went  over  to 
Kansas  City  on  the  Fourth  of  July,  1881  (on  Monday  after  Sam- 
uels took  the  horse  over).  Jesse  rode  over  to  Mrs.  Samuels  on  the 
night  of  July  4th,  and  John  Samuels  and  myself  came  back  that 
night.  Jesse  said  he  crossed  on  the  ferryboat  at  Kansas  City.  He 
said  he  came  by  some  newspaper  office  and  read  the  Garfield  bul- 
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letins.    He  said  ihe  gave a  watch.    A  few  days  after  Jesse 

arrived  nt  Mrs.  Samuels',  Frank  and  Ditsk  came  up  from  Ray 
County.  They  got  there  Wednesday  night.  We  all  remained  there 
about  one  'week.  Frank  and  Dick  went  back  to  Mrs.  Bolton's  be- 
fore going  to  Winston. 

The  gang  came  back  again  to  Mrs.  Samuels'  before  going  to 
Winston.  It  is  about  thirty-five  or  forty  miles  from  Mrs.  Sam- 
uels' to  Winston.  When  we  started  to  Winston  we  left  on  the 
Sunday  night  before  the  robbery,  about  8  o'clock.  We  went  above 
Plattsburg,  about  six  miles,  the  first  night.  A  few  miles  from 
Mrs.  Samuels'  we  met  a  man  riding  a  whiti^  horse,  whom  Jesse 
said  he  knew,  named  Pence. 

We  arrived  at  the  point  above  Plattsburg  »t  daylight  We  laid 
down  in  the  woodis  and  went  to  sleep.  We  slept  till  about  sunrise. 
We  then  crossed  the  Rock  Island  road  and  went  close  to  a  little 
town,  and  Dick  and  myself  went  in  and  bought  some  candy  and 
stuff.  Dick  had  a  shoe  put  on  his  horse.  This  was  on  Monday 
morning.  The  rest  went  on  outside  of  town  and  stopped.  We 
went  through  the  edge  of  Cameron,  and  Frank,  my  brother  and 
myself  went  up  io  an  oatfield,  pulled  down  some  Shocks  and  laid 
down,  while  Jesse  and  Dick  went  into  town  and  bought  some 
sausage,  etc.,  and  looked  at  the  Rock  Island  train.  We  three  slept 
until  daylight.  Jesse  and  Dick  came  and  waked  us  up  about  11 
o'clock,  and  they  went  past  us  down  into  the  woods. 

We  then  went  on  close  to  Cameron  and  stayed  in  ihe  woods  till 
late  in  the  evening  and  then  went  on  up  to  Winston.  Frank  and 
myself  went  on  through  to  Winston,  and  the  rest  came  on  after- 
ward. We  all  went  down  in  some  woods  below  Winston,  and  that 
night  (Tuesday)  Frank  and  myself  went  back  to  Winston  and'  got 
sometlung  to  eat.  We  went  back  then  to  wihere  the  rest  were  and 
slept  till  morning.  Frank  and  myself  then  went  above  Winston, 
about  five  miles  northeast,  and  had  our  horses  shod.  We  all  then 
went  up  near  Cameron,  intending  to  rob  the  train  there,  but  t^ere 
were  too  many  people  got  on,  and  we  went  back  in  the  woods  and 
slept  all  night  (13th).  Qot  up  before  sunrise  (14th).  We  went 
to  Qallatin.  That  night  we  intended  to  rob  the  train  at  Gallatin, 
but  we  hitched  our  horses  too  far  away,  and  the  train  passed. 
Friday  morning  we  got  up  about  9  o'clock.  Frank  and  myself 
went  together;  Jesse  and  my  brother  went  together,  and  Dick  by 
himself.  We  went  to  Winston.  Thursday  night  we  stayed  about 
one  and  one4ialf  miles  from  Gallatin.  We  goi  to  Winston  about 
sundown.  Went  into  town  after  hitching  our  horses  three-quarters 
of  a  mile  out  in  the  woods  east  of  Winston.  Horses  were  -hitched 
on  the  soutii  side  of  the  road.  The  horse  I  was  riding,  Jesse  and 
Dick  got  from  some  one  near  Kearney.  They  stole  it  on  Sunday 
night.  Jesse  was  riding  a  bay  horse  belonging  to  John  Samuels. 
Frank  was  riding  a  little  bay  mare  belonging  to  a  man  in  Ray 
County.  Dick  Liddil  was  riding  a  chestnut  sorrel  horse  that  he 
bought  of  Lamartine  Hudspeth  and  sold  back  again.    My  brother 
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was  riding  a  bay  horse  about  9  years  old  that  Frank  and  Dick  got 
near  Vibbard,  in  Ray  County. 

We  were  at  Winston  when  the  train  came  along.  Jesse  was  our 
captain.  Our  relations  were  as  follows :  Frank  James,  Jesse  James 
and  my  broliher  got  on  the  smoking-car,  and  Dick  and  myself  got 
on  the  front  platfoim  of  the  express  car.  The  understanding  was 
that  Dick  and  myself,  as  soon  as  Jesse  or  Frank  should  ptdl  the 
bell-rope,  were  to  climb  over  the  coal  and  pull  down  on  the  engi- 
neer and  fireman  and  make  them  obey  orders.  As  sopn  as  they 
rang  the  bell,  which  was  before  w«  readied  the  bridge,  we  climbed 
over  the  coal  and  made  them  stop  the  train.  The  understan&ig 
was  that  we  were  to  stop  the  train  anyway  before  reaching  the 
bridge.  Jesse,  Frank  and  Wood  were  to  go  in  and  rob  the  car. 
At  the  first  stoppage  Frank  ran  around  to  the  side,  seized  the 
baggageman  by  ibe  leg  and  pulled  him  out  of  the  car.  They  then 
commenced  firing  into  the  car  and  the  expressman  opened  the  door. 
They  went  in  and  robbed  the  car.  All  t^  took  about  half  an 
hour.  We  got  $126  and  some  cents  apiece.  Jesse  said  the  con- 
ductor started  to  dmaw  his  pistol  and  he  (Jesse)  told  him  if  ho 
drew  it  he  would  kill  him.  He  did  not  desist,  and  was  shot  Jesse 
did  not  know  the  conductor.  There  is  no  truth  in  the  stoiy  that 
Jesse  killed  him  because  he  supposed  he  (the  conductor)  had  car- 
ried Pinkerton's  detectives  out  to  his  mother's  (Mrs.  Samuels') 
house.     The  stonemason  was  ^ot  accidentally. 

We  were  about  a  quarter  of  a  mile  from  the  horses  after  rob- 
bing the  train.  We  then  went  to  our  horses.  I  cut  mine  loose, 
leaving  a  part  of  the  hitch-strap.  We  went  across  the  Hannibal 
&  St.  Joseph  road  between  Kidder  and  Hamilton,  beyond  Mirable, 
to  Crooked  River.  Rode  all  night  Stopped  in  a  little  woods  after 
pulling  down  a  fence  and  going  through  a  field.  I  went  to  sleep; 
so  did  Frank.  This  was  about  daylight  We  stayed  about  an  hour, 
then  went  across  fields  till  we  reached  Crooked  River  (Saturday). 
Jesse  and  Frank  said  they  knew  the  country.  We  went  down  the 
river  five  or  six  miles  and  stopped  on  a  bluff;  Dick  and  I  bougtit 
some  bread  of  a  woman.  This  was  about  10  or  11  o'clock.  Satur- 
day morning,  the  16th,  about  half  an  hour  before  sunset,  Jesse, 
Frank  land  myself  went  west  in  the  direction  of  Lawson.  Met  a 
man  named  Skidmore  in  the  road,  and,  going  on,  took  supper  at 
a  woman's  house.  We  went  then  to  Lawson.  Just  before  reaching 
there  we  met  several  men  in  the  road ;  said  "(Jood  evening"  to  each 
other.  Went  through  Lawson  to  about  three  miles  of  Mis.  Sam- 
uels'; laid  down  and  slept  till  morning.  Next  morning  went  to 
within  three  or  four  hundred  yards  above  the  house.  Stayed  there 
about  a  week.  While  there  Will  Nicholson  and  Mrs.  Samuels  fur- 
nished us  supplies.  We  would  go  near  the  house  and  Johnny  Sam- 
uels would  bring  us  food  when  near  their  respective  houses.  Mrs. 
Samuels  came  out  one  night  with  Nicholson.  We  divided  the  plun- 
der the  next  Monday  after  the  robbery  in  the  little  woods  I  have 
•  spdcen  .of.     We  discussed  whether  we  would  rob  the  passengers, 
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and  decided  not  to.  -  Jesse  said  lie  ^ros  sorry  he  had  killed  the  eon- 
ductor,  bnt  when  he  learned  that  he  faad  brou^t  the  train  to  Mrs. 
Samuels  (the  time  the  explosion  oecurred  which  shattered  Mrs.  Sam- 
aels'  arm),  he  said  he  was  glad  of  it  We  got  the  papers  regularly. 
Nicholson  and  Joiin  Samuels  brought  them  to  us.  After  breaking 
camp,  we  went  to  Mrs.  Bolton's  in  Ray  County. 

Wood  and  Dick  did  not  go  to  Mrs.  Samuels'.  They  went  direct 
from  Mrs.  Bolton's  to  Crooked  River.  We  stayed  at  Mrs.  Bolton's 
about  three  days,  and  all  five  of  us  went  back  then  to  Mrs.  Sam- 
uels'. We  stopped  in  the  woods  north  of  the  house  about  three 
hundred  yards.  Nicholson  and  young  Samuels  still  brought  us  food. 
Dr.  and  Mrs.  Samuels  came  out  to  see  us.  When  at  Mrs.  Bolton's 
we  stayed  in  t^e  house  in  daytime  and  in  the  woods  at  night  (This 
is  a  custom.)  One  night,  at  Bolton's,  Dick  stayed  at  the  house, 
got  scared  at  some  people  riding  over  the  bridge  and  ran  out  of 
the  house,  leaving  his  clothes  and  pistols.  When  we  left  Mrs. 
Samuels'  we  bought  a  wogon  of  her  for  $25  and  a  set  of  gear  from 
Nicholson  for  $18,  and  drove  Dick's  horse  and  that  of  Chas, 
Ford.    He  (Chas.  Ford)  had  come  up  from  Ray  County. 

We  then  separated  and  Charlie  went  to  McGraw's  and  got  his 
horse  and  he,  Dick  and  Wood  went  over  to  Mrs.  Bolton's.  Jesse 
and  myself  went  to  Kansas  Cky,  and  Frank  went  to  Ralston's. 
I  stayed  at  Jesse's  (house  two  weeks.  He  stayed  there  all  the  time. 
He  walked  out  at  night  and  I  would  go  down  town  at  ni^t  Jesso's 
house  was  east  of  the  Fair  Grounds.  It  was  a  wihite  one-«tory 
house.  Don't  know  the  street  It  was  some  ''avenue."  Think  it 
was  about  the  middle  of  the  block.  It  was  in  the  edge  of  town. 
One  house  was  about  30  feet  from  it  He  was  going  by  the  name 
of  J.  T.  Jackson.  In  about  two  weeks  after  I  got  there  he  moved 
to  a  house  near  the  Woodland  schoolhouse.  This  was  on  the  north 
side  of  the  street.  He  went  by  the  same  name  there.  The  night 
before  we  moved  to  fthe  second  house  Frank  came  to  the  first  house. 
A  grocer,  who  has  a  store  just  across  from  a  butcher  shop,  forty 
or  fifty  yards  from  the  sdioolhouse,  east  of  the  Fair  Grounds, 
hauled  the  furniture.  The  furniture  was  new^  and  his  wife  bought 
it  when  she  came  from  Kentucky  and  while  she  stayed  at  McBride*8. 
Then  she  went  to  Colorado  Springs,  where  she  boarded  at  a  hotel. 
She  had  her  two  children  with  her.  After  returning  she  went  to 
keeping  house.  The  little  boy  in  Kansas  City  was  called  Charlie. 
Before  she  moved  to  Kansas  City  ate  called  him  Tim.  While  at 
the  first  house  they  bought  groceries  of  the  man  that  moved  them 
to  the  same,  and  their  meat  from  the  butcher  just  across  the  street 
from  the  grocery.  These  parties  delivered  the  goods.  While  at 
house  No.  2  they  bought  meat  and  groceries  from  a  grocer  and 
butcher  near  Forest  avenue,  on  the  north  side  of  Ninth  and  east 
of  Forest.  These  parties  delivered  the  goods  also.  There  whs  no 
insurance  on  household  goods.  The  furniture  was  poor — not  very 
fine.  He  (Jesse)  called  his  wife  Mary.  When  Frank  came,  ho 
also  went  up  to  the  new  house  and  stayed  three  weeks.    Jesse  and 
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myself  were  also  there.  Jesse's  wife  did  not  visit  the  neighbors. 
After  remaining  in  the  new  house  a  week,  Jesse  wrote  to  Ohaziie 
to  oome  over  to  wiiere  they  separated  near  Independence^  which 
he  did  in  a  few  days.  He  was  then  met  near  Independence  by 
Jesse  and  Frank. 

The  object  of  this  meeting  was  to  phm  another  robbery — ^the 
Bine  Cnt  cme.  Charlie  then  went  back  home  and  got  Dick  and  nty 
brother,  and  we  were  all  to  meet  at  the  same  place  three  or  four 
nights  afterward,  which  we  did  Six  of  ns  went  there  to  rob  the 
Chicago  ft  Alton  train.  That  night  we  came  down  between  Kannan 
City  and  Independence  and  stayed  in  the  woods.  We  intended 
to  rob  the  Chicago  ft  Alton  train  the  next  ni^i — the  western - 
bound  train,  I  mean.  We  would  have  robbed  the  eastern-bound 
train,  but  there  were  two  of  them,  and  we  did  not  know  which 
of  them  had  the  most  money.  Jesse  was  our  leader  here  also.  The 
arrangement  was  as  follows:  We  w-ere  to  blockade  the  track  with 
rock  and  stop  the  train  if  possible  by  waving  a  lantern  with  a 
piece  of  red  flannel  around  it.  Jesse  and  myself  were  to  take  tbe 
north  side  of  the  train.  We  were  to  keep  the  people  from  coming 
out  by  firing,  etc.  Frank  and  Dick  were  to  take  the  soutii  side  of 
the  train,  and  Wood  and  Charlie  were  to  flag  the  train,  take  ont 
the  engineer,  make  him  break  open  the  express  car  door,  and  liien 
they — Charlie  and  Wood — ^were  to  rob  it.  This  arrangement  was 
carried  out  on  the  night  selected  next  night. 

When  the  Chicago  ft  Alton  train  stopped  at  Blue  Cut,  Charlie 
and  Wood  made  the  engineer  get  his  hammer  and  knock  on  the 
express  car  door  (side  door),  the  side  Jesse  and  myself  were  on. 
After  knocking  several  times  the  express  messenger  opened  tiio 
door  and  jumped  out  and  sat  down  on  the  bank.  Charlie  and 
Wood  then  "went  in,  but  they  couldn't  find  the  messenger,  they  sup- 
posing that  tiie  man  who  jumped  out  was  the  baggageman.  One 
of  them  (Charlie  and  Wood)  called  out  to  Jesse  that  they  could 
not  find  the  messenger.  Jesse  then  said:  ''There  he  sits  on  the 
bank  with  the  engineer  and  fireman.  E[ill  him  if  he  does  not  gee 
in  and  open  the  safe.''  Tlie  messenger  said,  ''I  am  not  the  mes- 
senger." Charlie  and  Wood  then  covered  him  with  their  pistols 
and  said,  "(3et  in  or  we'll  kill  you."  The  engineer  said:  'Tou 
had  better  get  in.  They  have  found  you  out"  He  then  got  up 
and  went  in,  opened  the  safe,  and  I  think  they  made  him  put  tiio 
cx)ntents  in  the  bag.  We  had  a  bag  for  the  plunder.  They  then 
accused  him  of  hiding  part  of  the  contents,  and  Charlie  Mt  him 
over  the  head  with  his  pistol  once  or  twice  and  fired  it  off  for  the 
purpose  of  scaring  him.  He  -was  scared.  They  made  a  fur^er 
search  and  found  the  messenger's  pocketbook,  containing  about 
$60  (a  $50  and  a  $10  or  two  $5's),  and  his  watch  and  chain. 

This  waitch  and  chain  Wood  kept,  and  afterward  pawned  it  in 
Ix>uisville,  where  it  afterward  found  its  way  into  the  keeping  of 
Detective  Blight  of  Louisville,  after  this  manner:  Wood,  when  he 
was  arrested  for  killing  the  new  negro,  left  the  pawn  ticket  on  the 
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mantelpiece  upstairs  at  faome^  from  which  place  Silas  Norris,  my 
father's  present  father-in-law,  w^o  was  then  living  with  us,  stole 
it  and  g&ve  it  to  (}eoige  Hunter  of  Bardstown,  Kentucky,  who  in 
turn  gave  it  to  Blight.  My  fadier  afterward  went  to  Louisville 
for  iiie  watdi,  got  it,  and  Blight  presented  the  ticket  about  ten 
minutes  afterward.  He  saw  my  father,  told  him  it  was  a  stolen 
watc(h,  then  father  gave  it  up.  Wood  shot  the  negro  on  the  fence 
for  calling  him  a  horse-thief,  etc.  He  did  not  ^low  my  brother 
heard  him,  and  begged  (hard  for  his  life. 

After  Charlie  and  Wood  came  out  of  the  car  they  told  Jesse 
they  did  not  have  any  money.  Jesse  then  said,  ''We  had  better 
rob  the  passengers.'^  They  lihen  started  through  the  train,  begin- 
ning at  the  smoker  and  going  to  tiie  rear.  Wood  carried  the  bag 
(a  common  meal  sack).  Charlie  went  in  front  with  a  pistol  in 
each  hand  and  made  the  passengers  deliver  up  their  valuables  and 
put  them  in  the  sack.  I  stood  at  the  front  door  of  each  car  as 
Charlie  and  Wood  went  through,  to  prevent  their  being  shot  in 
tiie  back.  When  we  reached  the  chair  car,  Frank  got  on.  He  did 
not  go  through  the  ear,  however.  Everybody  was  badly  scared. 
As  we  were  coming  back  through  the  sleeper,  Chariie  found  a 
bottle  of  wine  and  took  a  drink.  We  also  got  some  cake  out  of  a 
basket.  We  got  five  watches,  including  the  expressman's.  Wood 
took  the  one  whicfh  I  have  spoken  of.  Charlie  Ford  got  two,  one 
a  fine  gold  one  and  chain  (English  make)  and  a  silver  one.  I  got 
a  silver  one  and  Jesse  got  the  conductor's,  a  nickel,  open-faced 
stem-winder.  We  settled  the  division  of  jewelry  as  follows:  Each 
article  was  sold'  to  the  highest  bidder,  and  this  bid  w«s  put  in  as 
so  mudh  cash  and  then  the  ca^h  divided  equally.  Frank  in  this 
way  got  a  set  of  Mexican  jewelry.  To  go  back  a  little:  After 
we  got  through  searching  the  passengers,  Jesse  came  into  the 
sleeper  from  the  rear,  and  told  the  porter  if  he  didn't  hunt  up  all 
the  money  that  was  hid  he'd  kill  him.  The  porter  said  he  hadn't 
hid  any,  that  they  had  gotten  it  all.  Jesse  then  went  to  the  first 
seat,  turned  it  up  and  got  about  $60  and  a  gold  watcfh.  He  then 
went  to  a  brakeman  and  told  him  the  same  thing.  The  brakeman 
said,  ''I  gave  you  60  cents — all  I  had."  Jesse  then  gave  him  $1 
or  $1.50,  saying,  "This  is  principal  and  interest  on  your  money." 

We  then  released  the  prisoners,  and  waited  until  they  had  re- 
moved the  obstructions,  shook  hands  with  the  engineer  and  fireman, 
and  the  train  moved  on.  We  all  then  went  north  of  the  road, 
about  half  a  mile,  in  a  big  bottom,  and  divided  the  proceeds  as 
I  have  said.  Each  man's  share  was  estimated  to  be  worth  about 
$140. 

Jesse  in  this  robbery  had  a  pair  of  pistols,  a  .45  Colt  and  a 
.44  Smith  &  Wesson  and  a  breech-loading  shotgun  of  smaller  cali- 
ber than  No.  10.  He  had  a  cartridge  belt  for  his  buckshot  cart- 
ridges. He  had  about  thirty  of  these  cartridges.  This  belt  had 
a  supporting  strap  over  the  shoulders.  Had  also  two  cartridge 
belts  for  pistols.    Frank  bad  a  pair  of  .44  Remingtons  and  a  Win- 
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cheater  rifle  and  two  cartridge  belts.  The  same  eartridges  fit  both 
pistols  and  rifle.  Dick  had  a  breeoh-loading  shotgan,  -whidi  two 
convicts  escaping  from  the  penitentiary  took  from  a  goard  and 
traded  to  Bill  Ryan  for  two  suits  of  dothes,  who  in  turn  traded 
it  to  Dick  liddil  for  a  horse.  Dick  also  had  a  pair  of  Colts  of 
.45  caliber  and  two  cartridge  belts;  he  carried  his  gun  cartridges 
in  his  pocket.  Charlie  had  one  .44  Remington  and  .44  Smith  & 
Wesson  and  two  belts.  Wood  had  one  .44  Remington,  a  Windies- 
ter  and  two  belts.  I  had  two  pistols,  one  .44  Smith  &  Wesson  and 
one  .45  Colt's  and  two  belts.  Before  we  got  there  (Blue  Cut) 
I  swapped  my  aims  for  Wood's. 

After  dividing,  Jeese^  Charlie,  Frank  and  myself  went  through 
the  fields,  passed  throu^  the  edge  of  Independence,  struck  the 
Missouri  Pacific  track  near  Independence  and  walked  down  it  four 
or  five  miles,  left  it  and  crossed  the  Chicago  &  Alton  track  and 
crossed  ihe  Blue  at  the  bridge  on  Independenco  avenue  and  con- 
tinued on  the  road  to  Kansas  City.  All  of  us  went  to  Jesse's  house. 
We  were  just  in  the  edge  of  the  city  when  the  heavy  rain  came  up. 
Dick  and  Wood  tried  to  cross  at  Blue  Mills,  but  found  officers 
guarding  it.  They  went  up  the  river,  separated,  and  Wood  crossed 
somewhere  and  went  to  Mrs.  Bolton's.  Dick  went  to  one  of  the 
Hudspeths'.  He  also  stayed  one  night  at  the  house  of  some  one 
who  was  mother  to  the  girl  that  went  to  Oregon  with  the  man  that 
murdered  some  one  [the  wife  of  Bud  Thomas,  hanged  in  Oregon]. 
In  a  few  days  he  crossed  the  river  at  Lexington  and  went  to  Mis. 
Bolton's.  Charlie,  next  day  after  the  robbing,  took  tiie  train  at 
Kansas  City  and  went  home  to  Ray  County.  Frank  and  myself 
stayed  in  the  house  for  two  or  three  weeks.  Frank  and  his  wife 
and  child,  *^o  had  within  tiie  last  two  or  three  days  returned  from 
California,  where  they  had  been  visiting  their  brother,  young  Sam. 
Ralston,  then  went  over  to  Mrs.  Samuels'  in  a  buggy  hired  of  some 
liver3rman  in  Kansas  City.  CharUe,  in  a  day  or  two,  drove  the 
^^i^  ^^^  horse  back.  He  stayed  at  Jesse's  a  day  or  two  and  then 
went  back  to  Mrs.  Samuels'.  He  stayed  there  a  day  or  two  and 
then  came  back  to  Kansas  City.  Then  he  went  home  to  Ray 
County.  Frank  drove  over  to  his  mother's  Sunday  evening,  and 
I  left  for  the  same  place  on  the  train  next  evening;  walked  out 
from  Kearney.  I  stayed  there  four  days.  Frank  and  I  thai  rode 
down  to  Mrs.  Bolton's.  I  rode  CharHe's  horse  and  Frank  rode 
John  Samuels'.  We  stayed  lihere  two  days,  having  arrived  Friday 
night  and  leaving  Suncky  night.  Took  the  Waba^  train  at  Rich- 
mond and  Lexington  Junction  for  Danville,  Illinois,  and  from 
thence  to  Indianapolis,  Indiana.  Frank,  Charlie  and  myself  were 
together.  Chariie  and  Frank  went  to  Cincinnati,  Ohio,  and  I  went 
home.  Have  been  there  ever  since  till  arrested.  Don't  know  what 
became  of  Frank's  wife.  Frank  said  he  was  going  to  Covington 
or  Cincinnati  and  rent  a  house  and  Charlie  and  myself  wera  to 
stay  (with  him. 

About  the  middle  of  October,  1881,  Frank  wrote  me  a  letter, 
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mailed  at  Samuels'  Depots  Nelson  Coimty,  Kentucky,  and  dated 
tbere,  which  read  about  as  follows: 
"I  will  be  at  your  house  on  (some  stated  date). 

Respectfully,  Job/' 

This  letter  was  addressed  to  Clarence  B.  Hite,  AdairsviUe,  Ken- 
tucky, and  meant:  ''Meet  mo  at  Doney  Pence's  or  Mr.  Sears',  Nel- 
son County,  Kentucky." 

I  replied  ttot  I  was  sick  and  oould  not  come.  I  wrote  in  this 
way  in  order  to  have  an  excuse  for  not  going.  I  directed  this 
letter  to  ''Joe,"  and  signed  my  name.  "Joe"  inclosed  it  in  an  en- 
velope and  mailed  it,  without  explanation,  to  Doney  Pence,  Sam- 
uels' Depot,  Kentucl^.  Pence  would  understand  what  to  do  with 
the  letter.  A  few  days  afterwards  Fiwnk  wrote  me  another  letter, 
expressing  regrets  at  my  illnes&  This  was  the  last  I  ever  heard 
from  him  (Frank)  or  his  wife,  directly  or  indirectly.  Have  never 
heard  from  Charley  since  this  last  lett^  was  written.  I  have  never 
seen  Jesse  nor  his  wife  since  the  day  I  left  Kansas  City  for  Mrs. 
Samuels',  as  I  have  above  stated. 

When  I  left  he  (Jesse)  walked  with  me  west  on  Ninth  street  to 
a  little  church  on  the  northeast  comer  of  Ninth  street  and  Lydia 
avenue,  Kansas  City.  We  shook  hands  and  parted.  I  have  heard 
from  him,  however,  since.  About  two  months  after  I  left  Ken- 
tucky, ajid  about  one  week  before  Johnnie  Samuels  was  ^ot,  Jesse 
wrote  me  a  letter.  It  was  postmarked  Kearney,  Missouri,  but  I 
think  'was  written  in  Kansas  City.  The  envelope  enclosing  this 
letter  was  directed  to  Miss  Nannie  Mimms,  Adairsville,  Kentucky. 
He  said  in  substance  that  I  had  better  leave  home;  Dick  was  in 
with  the  detectives  and  they  would  soon  take  me  away.  He  wanted 
me  to  come  to  him,  and  said  I  oould  go  either  to  Tom  Mimms',  of 
Kansas  City,  or  to  his  mother's  and  find  out  where  he  was.  This 
letter  began  "Dear  Jeff,"  and  was  signed  John  Samuels*  I  an- 
swered this  letter  in  three  or  four  days,  and  directed  it  to  Tom 
Mimms,  Kansas  City,  and  on  the  inside  I  wrote  in  substance, 
after  giving  date  and  my  address,  that  I  could  not  leave  home, 
that  I  did  not  consider  myself  in  danger,  etc.;  to  write  again  in 
about  two  weeks  if  he  did  not  hear  from  me.  I  signed  myself 
"Clarence  Browler"  (my  first  two  names)  and  commenced  it  with 
"Dear  Tom,"  and  at  the  top  wrote  'Tlease  deliver."  Mimms  would 
understand  by  this  that  the  letter  was  for  Jesse  James.  This  was 
the  last  I  ever  heard  of  him,  directly  or  indirectly.  I  received  this 
last  letter  during  Christmas.  I  omitted  to  state  that  I  received  an- 
other letter  from  Jesse  about  one  month  prior  to  this  one  above  de- 
scribed. It  was  mailed  at  Kearney,  Missouri,  and  addressed  to  Miss 
Nannie  Mimms,  Adairsville,  Kentucky.  It  began  "Dear  Jeff,"  and 
was  signed  "John  Samuels"  It  stated,  in  substance,  that  he  was 
getting  lonesome  and  wanted  me  to  come  out  and  live  with  him.  He 
asked  me  all  about  Wood's  scrape  with  the  negro,  and  all  about  the 
family  He  told  me  to  address  my  answer  to  J<^  Samuels  and  he 
would  deliver  it.    I  answered  this,  also,  and  addressed  the  envelope 
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to  ''John  Samuels^  Kearney;  Missouri/'  and  signed  my  name  ''Clar- 
ence Browler."  I  told  him,  in  substance,  that  my  business  was  of 
sudi  A  nature  that  I  could  not  leave  home  very  well;  that  I  was  in 
businessy  and  that  if  I  left  I  might  not  be  able  to  get  ba(^  into  it 
again,  that  I  could  not  come.  I  am  perfectly  familiar  with  Jesse's 
and  Frank's  handwriting  and  also  their  mode  of  communicating 
with  their  friends,  and  the  foregoing  are  samples.  When  ktters 
are  written  to  any  members  of  the  gang  in  Clay  county,  Missouri, 
the  envelopes  are  addressed  to  "John  Samuels,  Kearney,  Missouri," 
•and  he  delivers  t^em.  When  written  to  any  of  them  in  Jackson 
county,  Missouri,  they  are  addressed  to  "Tom  Mimms,  Kansas  City, 
Missouri."  When  written  to  any  member  in  Logan  county,  Ken- 
tucky, they  are  addressed  to  "Miss  Nannie  Mirrnns,  Adaursville, 
Kentucky.'*  When  written  to  any  of  them  in  Nelson  county,  Ken- 
tucky, they  are  addressed  to  Donny  Pence,  Samuels'  depot 

These  parties  are  all  firm  friends  of  the  fraternity,  harbor  and 
give  them  information. 

To  resume;  my  brother  and  Dick  left  Mrs.  Bolton's  in  Ray 
county,  Missouri,  about  two  weeks  before  I  left  Missouri  for  Ken- 
tucky and  came  to  my  father's  house.  Wood  and  Dick  had  a  sAioot- 
ing  scrape  about  one  week  after  they  arrived  and  Dick  left,  leaving 
his  baggage  and  cartridge  belt.  He  came  back  to  Mrs.  Bolton's  in 
Ray  county  in  just  a  few  days  before  Frank,  Charlie  and  myself  left 
for  Kentucky.  I  have  never  seen  nor  heard  from  him  since.  Wood, 
about  one  month  after  reaching  home,  shot  the  negro,  and  about 
ten  days  afterward  was  arrested,  made  his  escape  and  left,  saying 
we  would  never  see  him  again.  Since  the  Blue  Cut  robbery  Jesse 
nor  Frank  have  not  been  at  our  house. 

Jesse  killed  Ed  Miller.  He  killed  him  in  Jackson  or  Lafayette 
counties  last  spring  wias  a  year  ago.  They  were  in  a  fuss  about 
stopping  to  get  some  tobacco,  and  after  riding  some  distance,  Ed 
shot  at  Jesse  and  shot  a  hole  through  his  hat  and  then  Jesse  turned 
and  shot  him  off  his  horse.  The  young  fellows  now  in  jail  charged 
with  being  in  the  Blue  Cut  r(Abery,  I  have  never  seen.  They  were 
not  in  the  robbery.  The  watch  I  got  out  of  the  Blue  Cut  robbery  is 
at  home.  Just  before  I  was  arrested  I  hid  it  between  the  bed  ticks. 
The  fine  gold  watch  Charlie  got  he  traded  to  Dick  LiddiL  The  sil- 
ver watch  he  left  at  home  when  he  went  east  with  us.  Frank  gave 
the  jewelry  to  his  wife  that  he  got  out  of  the  Blue  Cut  robbery.  No 
jewelry  came  out  of  the  Winston  robbery.  Jesse,  Dick  and  Bill 
Ryan  all  told  me  that  last  spring  a  year  ago  they  met  four  officers 
in  Jackson  county  and  rode  by  with  drawn  pistols.  Not  a  word 
was  spoken. 

Jesse  said  last  summer  if  he  only  knew  on  what  train  QoYemor 
Crittenden  was  he  would  take  him  off  and  hold  him  for  a  ranscxn — 
thought  he  could  get  about  $25,000. 


THE  TRIAL  OP  ISAAC  ROGET  FOR  CONSPIRACY 
TO  DEFRAUD,  NEW  YORK  CITY,  1817. 

THE  NARRATIVE. 

Peter  Favours,  the  mate  of  a  schooner  sailing  from  a  Maine 
port,  was  asked  by  one  Blois  to  join  him  and  two  other 
Frenchmen  named  Roget  and  Daulmery  in  a  scheme  to  make 
a  lot  of  money.  He  agreed  to  be  a  party  to  the  conspiracy, 
which  was  as  follows:  His  schooner,  the  Ocean,  was  to  sail 
to  Havre,  France,  and  on  it  Blois,  Daulmery  and  Favours 
were  to  go  as  passengers.  The  captain,  Kelso,  was  to  be  let 
into  the  scheme  but  the  new  mate,  Wolcott,  was  not  to  know 
what  was  going  on.  When  they  got  to  Franc©  a  quantity  of 
fine  goods,  mostly  silks,  were  to  be  purchased  in  Paris  and 
marked  by  the  customs  officials  as  valuable  goods  and  then 
the  boxes  were  to  be  taken  to  Havre,  where  the  custom  house 
officers  would  pass  them,  relying  on  the  examination  and 
marks  of  the  Paris  officials.  But  before  they  left  Paris  the 
boxes  were  to  be  unpacked  and  the  silks  taken  out  and  re- 
filled with  straw,  sand  and  other  rubbish.  Then  on  the  re- 
turn voyage  from  Havre  the  ship  was  to  be  sunk.  Roget,  who 
was  to  remain  in  New  York  was  in  the  meantime  to  effect  in- 
surance on  the  supposed  boxes  of  silks  to  a  large  amount.  If 
everything  went  as  planned  the  profit  would  be  $40,000,  of 
which  Roget,  Blois  and  Daulmery  were  to  have  $10,000  each, 
and  Favours  and  the  captain  $5,000  each. 

Everything  went  off  as  planned  to  a  certain  point.  The 
Ocean  arrived  safely  at  Havre  with  the  conspirators,  the 
silks  were  bought,  were  passed  by  the  customs,  the  boxes  emp- 
tied and  refilled  with  rubbish;  then  put  on  board  the  vessel, 
which  was  sunk  near  the  Bahamas,  the  people  on  board  all 
getting  to  land  safely.  But  before  the  insurance  money 
could  be  collected,  another  Frenchman  named  De  Rossean, 
who  knew  of  the  scheme,  revealed  it  to  the  companies,  and 
later  Favours  turned  state's  evidence. 
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Eoget,  Blois  and  Daulm^iy  were  indicted,  but  as  only  the 
first  could  be  found  in  this  country,  he  alone  went  to  triaL 
The  proof  was  very  clear,  and  he  was  convicted  and  aen- 
teuced  to  a  term  in  prison. 

THE  TRIAL.* 

In  the  Court  of  General  Sessions,  New  York  City,  May,  1817. 
Hon.  Jacob  Radclipf,*  Judge. 

May  5. 
The  prisoner  (with  Elias  Blois  and  Jean  Baptiste  Danl- 
mery)  was  indicted  during  the  last  term,  for  conspiring  to- 
gether on  the  first  day  of  July,  1816,  at  the  city  of  New  York, 
to  sink  and  destroy  a  certain  vessel  called  the  schooner  Ocean, 
on  a  pretended  voyage  from  Havre-de-Grace,  in  the  kingdom 
of  Prance,  to  some  port  in  South  America  or  the  United 
States,  for  the  purpose  of  defrauding  divers  persons  to  the 
jurors  unknown.  The  indictment  contained  ten  counts,  in 
several  of  which  the  further  object  of  the  conspiracy  was  al- 
leged to  be,  the  taking  in  at  such  port  in  the  kingdom  of 
France,  for  a  cargo,  certain  rubbish  of  no  value,  enclosed  in 
bales  or  boxes  with  the  custom  house  mark  thereon,  as  and  for 
true  and  genuine  goods,  and  effecting  insurance  thereon,  to  a 
great  amount,  for  the  purpose  of  defrauding  the  underwrit- 
ers.   He  pleaded  not  guilty. 

Hugh  Maxwell,^  District  Attorney;  Thomas  A.  Emmett,^ 
0.  Hoffman,^  and  Jonathan  Fish,*  U.  S.  District  Attorney, 
for  the  Prosecution. 

Cadwallader  D.  Colden,^  and  David  Ogden,^  for  the  Pris- 
oner. 

Mr.  Maxwell.    Gentlemen  of  the  jury.    This  is  a  proseeu* 

*  New  York  City  Hall  Recorder.    See  1  Am.  St  Tr.  6L 
«  See  1  Am.  St.  Tr.  61. 

*  See  1  Am.  St.  Tr.  62. 

*  See  1  Am.  St.  Tr.  63. 
»  See  1  Am.  St.  Tr.  540. 

*  See  1  Am.  St.  Tr.  675. 
^  See  1  Am.  St.  Tr.  6. 

*  See  1  Am.  St.  Tr.  63. 
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tion  of  no  ordinary  degree  of  importance.  Isaac  Boget,  now 
on  trial,  is  indicted  with  two  others,  for  conspiring  together 
to  sink  and  destroy  the  schooner  Ocean,  on  the  high  seas. 
This  conspiracy  was  carried  into  effect.  The  facts,  gentlemen, 
which  will  be  given  in  evidence,  for  the  purpose  of  establish- 
ing the  gmlt  of  Boget,  are  numerous  and  somewhat  complex; 
but  I  shall  endeavor,  in  a  brief  manner,  to  detail  the  prin- 
cipal facts,  that  you  may  with  the  greater  facility  understand 
and  apply  the  testimony  which  we  shall  introduce  in  the  prog- 
ress of  the  cause. 

Early  the  last  spring,  gentlemen,  Peter  Favours,  a  French- 
man by  birth,  and  a  resident  of  Nobleborough,  in  the  District 
of  Maine,  having  been  for  some  time  then  past  engaged  in 
transporting  spars  and  other  lumber,  from,  that  country  to 
this  city,  was  applied  to  by  Blois,  one  of  the  conspirators, 
who  became  acquainted  with  him  in  this  city,  and  first  made 
a  proposition  to  him  to  induce  him  to  become  engaged  in  thei 
projected  voyage,  the  nature  of  which  I  am  about  to  explain. 
The  approach  was  first  made  in  a  guarded,  confidential  man- 
ner; and  for  the  purpose  of  inducing  Favours  to  enter  into 
the  scheme,  which  he  hesitated  to  do,  the  conspirators  made 
him  jointly  concerned  in  the  avails  of  tbie  contemplated  un- 
dertaking. Several  secret  meetings  were  held,  at  places  which 
will  be  pointed  out  in  the  course  of  the  trial,  and  in  the  month 
of  June,  1816,  a  concert  was  entered  into  between  Boget, 
Blois,  Daulmery,  and  Favours,  to  carry  into  effect  the  nefa- 
.rious  scheme  which  is  the  subject  of  this  indictment.  A  ves- 
sel called  the  schooner  Ocean,  of  which  Favours  was  the  mate, 
and  one  Kelso  the  captain,  was  to  proceed  on  freight  from 
this  city  to  Havre,  in  the  kingdom  of  France,  in  which  Eelso 
should  continue  the  captain,  and  Blois,  Daulmery  and  Far 
vours,  should  go  out  as  passengers.  When  the  vessel  should 
have  arrived  at  Havre,  the  passengers  were  then  to  proceed 
to  Paris,  and  purchase  a  quantity  of  fine  goods,  consisting  of 
silks,  handkerchiefs,  and  other  articles,  have  them  packed  in 
bales  or  boxes,  and  regularly  entered,  examined,  and  marked, 
at  the  custom  house,  for  transportation.  These  goods  were 
then  to  be  unpacked  in  a  secret  manner,  and  straw,  sand,  and 
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other  rubbish,  corresponding  in  bulk  and  weight,  substituted 
in  lieu  of  the  genuine  goods,  which  were  to  be  put  in  similar 
bales  and  boxes  again,  passed  and  marked,  and  displaced  as 
before,  until  by  this  process,  sufficient  false  goods  should  be 
obtained  for  the  cargo.  This  rubbish  was  then  to  be  trans- 
ported to  Havre,  where,  as  will  appear  in  the  evidence,  the 
Paris  custom  house  mark  procures  a  pass  for  goods,  without 
a  further  examination.  They  were  then  to  be  shipped  on 
board,  and  the  vessel  was  to  be  cleared  for,  and  proceed,  to 
some  port  in  the  United  States.  On  her  return,  she  was  to  be 
scuttled  and  sunk  at  sea,  and,  if  possible,  on  the  coast  of 
France.  Insurance  was  to  be  effected  in  divers  places  in  this 
country,  on  this  vessel  and  her  cargo,  as  a  cargo  of  genuine 
goods  passed  at  the  custom  house.  Boget,  Blois,  and  Daul- 
mery  were  to  have  three  fourths  of  the  avails  of  the  concern, 
and  Favours  and  the  captain  the  other  fourth ;  and  the  amount 
of  gain  was  calculated  at  $10,000  each  share,  making  in  the 
whole  $40,000. 

In  pursuance  of  this  conspiracy,  the  vessel  was  procured, 
and  sailed  for  Havre  some  time  during  the  month  of  July 
last.  Blois,  Daulmery,  and  Favours,  who  went  out  in  the  ves- 
sel, proceeded  to  Paris,  purchased  a  quantity  of  genuine  goods, 
and  had  them  regularly  packed  in  bales  or  boxes,  and  passed 
at  the  custom  house,  and  taking  them  in  a  back  store,  near  the 
fish  market  in  Paris,  took  out  the  goods,  and  substituted  wood, 
sand,  and  other  rubbish,  corresponding  in  weight  and  bulk, 
and  put  the  genuine  goods  in  similar  boxes,  and  had  them 
again  passed  at  the  custom  house,  and  again  displaced,  until 
ninety-six  boxes  of  rubbish  were  thus  prepared  and  trans- 
ported to  Havre.  There  the  custom  house  mark  at  Paris  be- 
ing found  on  the  boxes,  they  were  shipped  without  a  further 
examination.  The  vessel  sailed  frem  Havre  on  the  19th  of 
December  last.  The  mate  of  the  vessel,  Henry  R.  Wolcott, 
had  not  been  intrusted  with  the  secret  object  of  the  expedi- 
tion, which  was  unknown  to  any  one  on  board,  except  the 
captain  and  Favours.  After  several  abortive  attempts  by  Fa- 
vours, to  sink  the  vessel  on  the  coast  of  France,  which  were 
prevented  by  Wolcott,  on  the  25th  of  February,  the  former 
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succeeded  in  effecting  his  object,  while  the  hands  on  board, 
including  Wolcott,  by  a  preconcert,  had  been  sent  aloft.  Th© 
vessel  at  this  time  was  about  five  hundred  miles  from  the 
Providence  Bahamas.  A  small  quantity  of  provisions  was 
sent  on  board  the  boat,  and  after  several  days,  the  crew,  con- 
sisting of  seven  persons,  arrived  at  one  of  the  Bahama  Islands. 
Previous  to  the  destruction  of  the  vessel,  and  on  the  27th  of 
January,  she  arrived  at  the  Isle  of  May,  where  Favours  gave 
information  to  Roget,  by  a  letter  sent  by  another  vessel.  *  On) 
this  information,  Boget  and  others  concerned  proceeded  to 
effect  insurances  in  different  places  on  the  vessel  and  goods,  as 
and  for  genuine  goods,  to  a  great  amount. 

Thus  far  this  nefarious  undertaking  had  succeeded,  and  no 
doubt  Boget  and  the  others  concerned,  were  felicitating  them- 
selves in  the  prospect  of  the  golden  harvest  they  were  about  to 
reap.  But,  gentlemen,  even  at  this  time,  and  while  the  re 
ward  of  fraud  and  iniquity  was  but  just  within  the  reach  of 
the  conspirators,  they  knew  not  the  slippery  foundation  on 
which  they  stood.  This  scheme,  so  artfully  planned,  and  so 
adroitly  managed,  was  then  already  disclosed.  One  of  the 
confidents  in  this  dark  transaction,  who  was  supposed  to  be 
in  the  interest  of  the  concern,  proved  treacherous.  This  was 
a  Frenchman  by  the  name  of  De  Rosseau.  He  had  been  ap- 
plied to  almost  at  the  commencement  of  the  conspiracy,  by 
Blois,  to  assist  in  the  undertaking;  and  was  afterwards  in- 
strumental in  bringing  the  whole  scheme  to  light.  He  gave 
information  to  several  of  the  insurance  offices  in  this/  city,  and 
wrote  to  Boston,  to  prevent  insurance  from  being  effected  on 
the  schooner  Ocean. 

These,  gentlemen,  are  the  prominent  facts.  We  shall  intro- 
duce Favours  and  De  Bosseau  as  witnesses,  and  fortify  their 
statements  by  many  corroborating  circumstances.  If 
honesty  and  fair  dealing  are  to  be  cherished  in  a 
commercial  community ;  if  the  fair  character  of  the  Amer- 
ican merchant  is  worthy  of  support  at  home  and  abroad ;  if, 
in  fine,  gentlemen,  the  whole  community  is  concerned  in  the 
detection  and  punishment  of  that  species  of  fraud  and  vil- 
lany,  which  aims  at  the  subversion  and  ruin  of  our  commer- 
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clal  prosperity,  then,  should  the  testunony  warrant  the  con- 
clusion that  the  defendant,  now  on  trial,  was  engaged  in  this 
conspiracy,  the  prosecution  will  be  entitled  to  your  verdiet. 


THE  WITNESSES  FOB  THE  PROSECUTION. 


Peter  Favours.  Am  a  Prench- 
XDan  by  birth,  have  lived  in  this 
conntry  twenty-five  years,  in 
Boston,  Cape  Cod,  and  at  Noble- 
borough,  Maine,  where  my  fam- 
ily now  resides;  follow  the  sea- 
faring business;  know  Elias 
Blois,  Isaac  Roget,  Jean  Bap- 
tiste,  Daulmery,  and  Jean  Alex- 
ander De  Rosseaa.  Last  ^ring 
I  came  to  this  city  in  the  ship 
•Betsey  of  Nobleborough,  loaded 
with  spars  and  lumber,  of  which 
vessel  I  was  mate.  Elias  Blois 
came  on  board  and  entered  into 
conversation  with  me;  said  I 
was  a  man  who  deserved  a  bet- 
ter employment;  told  him  that 
I  was  well  satisfied  with  my  em- 
ployment; said  he  had  a  voyage 
in  view  of  great  importance;  in- 
vited me  to  breakfast,  and  in- 
formed me  that  he  wanted  a  small 
vessel  of  about  one  hundred  and 
fifty  tons  to  charter,  and  of- 
fered me  employment  therein. 
The  object  was  to  charter  a  ves- 
sel to  France,  and  having  a 
brother  in  that  country,  with 
whom  I  had  business  to  transact, 
was  induced  to  listen  to  the 
proposition. 

Returned  to  Nobleborough, 
found  a  letter  from  my  brother 
in  France,  and  was  anxious  to 
go.  Came  again  to  this  city  in  lihe 
schooner  Ocean,  of  which  Moses 
Kelso  was  captain,  and  myself 
mate.  On  our  arrival,  Blois  in- 
vited me  to  dine,  and  told  me  to 
refer  the  captain  to  Daulmery,  to 
get  a  freight  for  the  vessel.  Next 


day  went  with  captain  Kelso  to 
Daulmeiy,  when  the  arrangement 
was  made  to  send  the  vessel  on 
freight  to  Havre. 

Fust  saw  Roget,  at*  Daul- 
mery^s  counting-house,  in  Pearl 
street,  where  Roget,  Blois, 
Daohneiy,  and  myse^,  only  were 
present  We  went  into  a  bade 
room,  and  it  was  then  agreed 
that  Roget,  Blois,  and  Daul- 
mery were  to  have  Hxree  shares, 
and  the  captain  and  myself  the 
other  share  in  the  projected  voy- 
age. It  was  agreed,  to  purchase 
thirty  cakes  of  potash  and  some 
logwood  as  freight,  and  to  get 
as  much  other  freight  as  possi- 
ble. 

The  object  of  the  voyage,  as 
agreed  on,  was,  that  the  vessel, 
¥^en  freighted,  should  proceed 
to  Havre,  and  a  brother  of  Roget 
in  that  conntry  was  to  furnish 
money,  purchasing  silks  and 
other  articles,  which  should  be 
put  up  in  b^es  and  boxes,  and 
marked  at  the  custom  house, 
which  goods  should  be  taken  out 
and  ftdse  goods  put  in  their 
place.  After  thus  procuring  a 
cargo,  the  vessel  was  to  be  sunk 
on  her  return  home,  for  the  pur- 
pose of  deriving  a  benefit  from 
insurances  to  be  effected. 

The  next  meeting  was  at  the 
house  of  the  mother  of  Daul- 
mery, at  the  village  of  Green- 
wich ;  was  on  Sunday,  when  I  ar- 
rived, found  Roget,  Blois,  and 
Daulmery  in  the  garden.  They 
appeared  very  glad  to  see  me^ 
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and  Roget,  inqtiired  what  pro- 
gress I  made  in  loading  the  ves- 
sel. Asked  Roget  for  $100,  which 
he  brought  me  the  next  day  on 
board  the  vessel.  The  object  of 
the  voyage  at  this  meeting  was 
again  discussed,  and  understood 
by  all  present,  and  we  joined 
hands  in  parting. 

The  next  meeting  was  ap- 
pointed by  Blois,  to  be  at  his 
house,  comer  of  Chapel  and 
Duane  streets,  where  I  found 
Blois  and  Daulmery.  After 
breakfast  Daulmery  retired  and 
an  old  gentleman,  named  De 
Rosseau,  came,  whom  Blois  in- 
troduced to  me  as  an  old  captain 
of  his,  whom  he  wanted  to  go 
in  the  Ocean  as  a  passenger  to 
France,  and  work  his  passage. 
Blois  told  me  De  Rosseau  was  to 
sail  to  Bordeaux  in  the  Rebecca, 
and  return  in  the  Ocean,  for  the 
purpose  of  doing  the  deed  as  he 
had  once  done  before. 

Shortly  after  I  informed  the 
captain  of  the  secret  object  of 
the  voyage,  and  of  the  ^hare  we 
were  to  have.  He  agreed  to  the 
proposal. 

At  the  meeting  at  the  house  of 
Blois  was  introduced  to  a 
Frenchman  named  Sauvignac, 
whom  Blois  told  me  he  was  anx- 
ious should  be  concerned;  for, 
that  Roget  fell  short  of  funds, 
which  Sauvignac  could  furnish. 
Blois  told  me,  he  did  not  wish 
Roget  to  know  ,that  Sauvignac 
was  engaged  in  the  concern. 

The  vessel  sailed  in  July,  an^. 
Blois  and  Sauvignac  came  on 
board  at  Sandy-Hook,  and  the 
second  day  after  we  sailed,  Daul- 
mery came  on  board  in  a  small 
boat  from  this  city.  These  went 
out  as  passengers  in  Uie  vessel. 
We  had  forty-five  days  passage 
to  Havre;  where;  after  staying 


four  days  at  a  tavern,  where  we 
all  boarded,  Blois  and  myself 
took  stage  for  Paris.  We  left 
Daulmery  at  Havre,  and  when 
we  arrived  at  Paris  found  him 
there.  Roget's  brother  at  length 
came.  A  short  time  after  Daul- 
mery purchased  a  quantity  of 
silks  and  shawls,  which  were 
brought  to  his  lodgings.  About 
thirty-seven  bales  of  these  goods 
were  put  up  and  carried  to  the 
custom  house,  inspected  and 
marked.  The  bales  were  then 
taken  to  a  back  room  in  a  store 
near  the.  fish  market,  where 
Daulmery,  Blois,  Sauvignac,  and 
one  Le  Clare  were  engaged  six 
weeks  in  unpacking  the  bales, 
and  putting  therein  rubbish,  con- 
sisting of  wood,  paper,  stones, 
straw,  and  sand;  answering  in 
weight  and  bulk  with  the  genu- 
ine goods,  which  were  again  put 
in  similar  boxes,  and  again  in- 
spected and  maiked  at  the  cus- 
tom house,  until,  from  the  goods, 
they  had  prepared  for  transpor- 
tation ninety-seven  bales  or  boxes 
of  rubbish,  on  which  the  covers 
and  stamps  of  the  custom-house 
were  nicely  replaced*  The  genu- 
ine goods  were  then  sent  to  Bor- 
deaux, and  the  rubbish  to  Havre, 
consigned  to  Tourette,  Wells,  ft 
Co. 

When  they  first  began  to  paeE 
and  shift  the  goods  I  was  obliged 
to  go  to  Calais  on  business. 
Blois  told  me  that  they  had  taken 
into  the  concern  Le  Clare  and 
Le  Mereie,  for  the  purpose  of 
assisting  in  the  project  with 
funds.  He  gave  me  twenty  dou- 
ble louis  d'ors  to  buy  a  large 
boat  for  the  purpose  of  saving 
ourselves  'when  the  vessel  should 
be  sunk.  I  procured  a  large 
clinker  built  boat,  of  nineteen 
feet  keel,  having  two  masts,  a 
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bowspirit,  and  three  sails.  At 
Havre  he  gave  me  a  memoran- 
dum in  writing,  containing  the 
address  of  "Messrs.  Bonnet  & 
Fils,  40  rue  James,  Bordeaux," 
that,  should  the  vessel  be  sunk 
on  the  coast  of  France,  I  might 
call  on  that  house  for  assistance 
or  supplies. 

We  sailed  from  Havre  on  the 
19th  of  December,  bound  to 
Boston,  with  seven  persons  on 
board.  I  was  a  passenger,  and 
one  Henry  Wolcott  was  mate, 
who  had  no  knowledge  of  the 
plan  for  sinking  the  vessel.  The 
first  night,  we  cleared  Cape  Bar- 
fiucr,  and  the  next  night  there 
came  on  a  very  heavy  squall  of 
wind.  While  all  hands  were  en- 
gaged at  work  forward,  the  cap- 
tain told  me  to  sink  the  vessel.  I 
went  below,  and  bored  four  holes 
in  the  bottom  of  the  vessel  with 
an  auger,  and  in  a  short  time  the 
water  gained  rapidly. 

Tlie  mate  found  out  that  the 
vessel  had  sprung  a  leak,  and 
went  below  with  me,  and  ascer- 
tained the  place  where  the  water 
came  in;  and  by  drawing  a  sail 
under  her  bottom,  he  so  far 
restrained  the  leak,  that  at  length 
he  succeeded  in  stopping  the 
holes.  There  was  a  violent  gale 
for  twenty  days,  and  the  weather 
too  rough  to  admit  the  execution 
of  our  design.  We  ran  south 
for  the  trade  winds,  and  at- 
tempted to  get  into  Madeira,  but 
could  noty  by  reason  of  the  gale. 
The  next  attempt  I  made  was 
on  eighteenth  of  January,  when 
the  vessel  was  near  the  island  of 
Teneriffe;  this  time  I  bored  sev- 
eral auger  holes  nearer  her  keel 
than  before;  it  was  with  diffi- 
culty that  she  was  prevented 
from  sinking  by  the  working  of 
two  pumps.     The  mate,  bb  be- 


fore, with  my  assistance,  plug- 
ged up  the  holes.  On  twenty- 
seventh  January  we  arrived  at 
the  Isle  of  May,  at  which  place 
I  wrote  two  letters  to  Roget,  in- 
forming him  I  expected  to  be 
soon  in  Boston  with  his  goods. 

On  25th  February,  while  the 
hands  were  engaged,  and  tlie 
mate  and  boy  were  aloft  bend- 
ing a  topsail,  I  bored  several 
holes  in  the  bottom,  and  before 
it  was  discovered  by  the  boy, 
who  went  below  for  a  light,  so 
much  water  was  in  the  hold  that 
it  was  impossible  to  free  the  ves- 
sel. We  took  the  boat  and  put 
therein  a  barrel  of  water,  half  a 
barrel  of  flour,  and  some  poilc, 
and,  seven  of  ns  being  on  board, 
shaped  our  course  for  the  Provi- 
dence Bahamas,  about  five  btm- 
dred  miles  distant.  The  place 
where  the  vessel  sunk  was  in  lat. 
30,  long.  60,  about  five  hnndired 
miles  N.  E.  from  the  Isle  of 
Thayer.  In  four  days  we  made 
the  Isle  of  Thayer,  one  of  the 
Providence  Bahamas;  arrived 
here  about  a  month  ago,  and, 
with  the  captain,  called  on 
Roget,  who  appeared  to  be  very 
glad  to  see  us;  related  to  him 
the  particulars  of  the  voyage, 
and  he  advanced  to  me  at  differ- 
ent times  about  $150,  of  which  I 
made  a  memorandum  at  the  time 
in  my  pocketbook. 

I  set  down  the  amount,  be- 
cause Roget  told  me  when  Danl- 
mery  came  I  was  to  have  my 
part  of  the  avails  of  the  voyage. 
Roget  said  that  De  Rosseaa  had 
been  instmsted  with  the  w^ole 
secret,  and  that  he  (Roget)  sus- 
pected that  De  Roesean  had  be- 
trayed ns.  Roget  desired  me  not 
to  be  seen  in  his  company,  as  it 
would  excite  sospidon,  and  told 
me  that  I  had  better  be  off.    I 
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was  arrested  as  I  was  about  to 
leave  the  city  in  the  eastern 
stage. 

The  CouBT.  What  was  your 
object  in  going  so  far  to  the 
south  as  Madeira  f  For  supplies. 
We  bad  been  detained  in  the  Bay 
of  Biscay  a  number  of  days,  by 
a  strong  W.  N.  W.  wind. 

Could  you  not  bave  made  a 
port  in  England f  We  could  not: 
there  was  a  strong  northerly 
wind. 

Did  not  tbe  mate  or  any  of 
the  people  on  board,  to  your 
knowledge,  know  or  suspect  your 
design  f  I  do  not  think  they  did. 
The  captain  and  myself  gave 
out,  that  tbe  reason  of  keeping 
the  vessel  so  far  to  the  south, 
was  for  the  purpose  of  taking 
tbe  trade  winds. 

Cross-examined.  Have  been 
indicted  in  the  circuit  court  of 
the  United  States  for  sinking 
this  vessel,  and  had  been  told, 
that  if  I  turned  state's  evidenoCi 
I  should  not  be  prosecuted  to 
conviction;  Blois  first  disclosed 
the  plan  as  an  affair  into  which 
himself  and  others  had  entered 
by  a  previous  concert;  it  was  a 
wicked,  shameful  thing;  and  for 
being  concerned  I  had  great  rea- 
son to  be,  and  was  ashamed; 
there  were  great  advantages  held 
forth,  by  Blois  and  the  others, 
to  induce  me  to  undertake  the 
voyage. 

Am  not  certain  that  the 
brother  of  Roget,  in  France, 
took  an  active  part;  although 
I  understood  the  brother  ^aa 
to  be  so  engaged.  La  Clare  and 
La  Mercie,  as  understood  from 
Blois,  were  taken  in  as  partner?, 
to  increase  the  funds  of  the  con- 
cern. 

The  first  attempt  to  sink  the 
vessel  was  made  about  five  miles 


from  land,  the  second  about  six 
miles  from  Teneriffe;  and  the 
holes  were  bored  nearer  the  keel 
than  the  first  were.  The  captain, 
mate,  and  myself  stopped  the 
leaks.  It  was  difQcult  to  discover 
whether  the  holes  had  been  new- 
ly bored,  because  the  planks 
were  burned  black,  when  they 
were  put  on  the  bottom  of  the 
vessel. 

Jean  De  Bosseau,  Am  a 
Frenchman,  have  known  Elias 
Blois  eight  years.  Early  last 
spring,  Blois  informed  me  that 
he  wished  to  employ  me  in  the 
Ocean,  but  did  not,  at  that  time 
tell  me  why;  first  became  ac- 
quainted with  Favours  at  the 
house  of  Blois,  at  the  comer  of 
Chapel  and  Duane-streets,  some 
time  in  April  last;  had  not  seen, 
or  had  any  communication  with 
Favours,  since  he  arrived  in 
New  York.  At  the  house  of  Blois, 
the  object  of  the  projected  voy- 
age was  explained  by  Blois; 
that  the  nature  of  the  voyage 
was  the  same  as  that  detailed  in 
the  testimony  of  the  other  wit- 
ness. Blois  requested  me  to  go 
out  in  the  Ocean,  but  told  him 
that  I  could  not  go  on  board 
that  vessel,  as  I  had  business  to 
transact  in  Bordeaux;  however, 
gave  Blois  encouragement  that  I 
would  go  out  in  the  Rebecca  to 
Bordeaux,  and  become  concerned 
in  the  scheme;  but,  when  the  ves- 
sel sailed,  pretended  to  be  sick, 
and  refused  to  go. 

Blois,  however,  had  previously 
requested  me  to  apprize  him  as 
soon  as  he  should  have  arrived 
at  Paris,  and  gave  a  written 
memorandum,  or  address,  to 
Messrs.  Bonnet  &  Fils,  40  rue 
James,  Bordeaux.  The  object 
was,  that  I  might  go  to  that 
house  in  Bordeaux  and  gcA  sndi 
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letters  as  Blois  migbt  send.  At 
this  interview,  Blois  stated  that 
Bogeti  Daolmeiyi  Favours,  and 
himself,  were  concerned  (all  of 
whom  except  Roget  were  to  go 
in  the  vessel),  but  did  not  state 
the  name  of  the  captain. 

The  vessel  sailed  on  25th  July, 
and  Blois  and  Daulmery  went  on 
board  separately,  after  the  ves- 
sel had  sailed,  as  I  was  informed 
by  a  daught^  of  Blois. 

Afterwards,  in  September, 
met  Roget  in  Broadway,  oppo- 
site to  the  Park,  and,  on  inquir- 
ing of  him  whether  he  had  heard 
of  Blois,  he  affected  much  sur- 
prise, and  said,  '1  do  not  know 
who,  or  what  you  talk  about.'' 
I  replied,  that  he,  Roget,  was 
wrong  in  affecting  surprise,  for 
I  knew  as  well  as  Roget  l^e  se- 
cret object  of  the  Ocean  in  her 
voyage,  Roget,  however,  did  not 
appear  to  understand;  we  sepa- 
rated without  a  further  explana- 
tion. 

On  first  October  following,  I 
wrote  a  letter  to  Roget,  stating, 
that  lie  had  a  perfect  knowledge 
of  the  voyage:  that  the  schooner 
Ocean  had  been  freighted,  in 
part,  and  cleared  out  by  Hutch- 
inson and  Daulmery;  and  tbat 
it  was  intended,  by  those  con- 
cerned, that  she  should  follow 
example  of  the  Amiable  Mary 
Ann.  This  vessel  was  sunk  at 
sea  in  the  year  1810. 

A  day  or  two  afterwards  met 
Roget  at  a  Mr.  Labouisse's  storej 
and,  after  retiring  with  Roget 
in  the  yard,  delivered  him  the 
letter;  which,  after  reading,  he 
tore  in  a  thousand  pieces,  and 
told  me  to  keep  the  affair  a  pro- 
found secret,  and  he  should  be 
satisfied;  which  T  understood  to 
mean  that  Roget  would  relieve 
me   from    my    proverty;    after- 


wards had  a  private  oonfeirenee 
with  Hoget,  in  his  store,  in  wbich 
he  inquired  of  me  in  what  man- 
ner Blois  had  related  him  con- 
cerning the  sinking  of  the  ves- 
sel? Upon  which  I  entered  into 
a  detail  of  the  particulars  of  the 
voyage,  as  understood  from 
Blois,  and  Roget  expressed  the 
utmost  surprise  that  Blois  should 
have  intrusted  me  with  the  se- 
cret; and  again  requested  me  to 
keep  it  a  profound  secret,  and 
be  cfcould  be  satisfied. 

The  reason  I  wrote  to  Roget 
was,  I  apprehended  that  Roget, 
by  reason  of  his  deafness,  did 
not  understand  the  oommunica- 
tion  made  near  the  Park.  Roget 
had  paid  me  money,  at  different 
times,  to  the  amount  of  $50. 

About  first  of  February  last, 
on  an  inquiry  whether  Roget 
had  received  word  from  the  ves- 
sel, he  replied,  that  he  had  re- 
ceived word  from  his  brother, 
living  in  Bordeaux,  wbo  would 
have  nothing  to  do  with  the  ves- 
sel or  the  concern.  Roget  also 
stated,  that  he  was  anxiously 
waiting  for  advices  whicfh  would 
enable  him  to  make  insurance 
on  the  vessel. 

About  the  22d  of  same  month, 
Roget  told  me  that  Daulmery 
and  himself  had  received  an  in- 
voice of  the  cargo,  which  had 
been  a  long  time  coming,  and 
that  he  was  afraid  that,  by  rea- 
son of  tbe  delay,  he  should  not  be 
able  to  get  the  insurance  effected. 

About  first  of  March,  Roget 
inquired  whether  I  had  wriitten 
a  letter  to  Boston,  informing  the 
underwriters  concerning  the  ob- 
ject of  the  voyage;  stating,  as  a 
reason  of  the  inquiry,  that  he, 
Roget,  had  made  application, 
and  that  the  underwriters  in  that 
town  had  refused  to  insure.     I 
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informed  Roget  I  had  written  no 
letter  to  Boston  containing  such 
infonnationi  which  was  a  fact; 
though  I  had,  in  the  month  of 
January  preceding,  caused  such 
letter  to  he  written  hy  another. 

Shortly  after  the  vessel  sailed, 
in  July,  I  disclosed  the  nature 
of  the  voyage  to  William  Lovett, 
Esquire,  president  of  the  'Tire 
Insurance  Company"  of  tliis 
city,  and  advised  him  not  to  take 
any  risk  on  that  vessel,  because 
she  was  to  be  sunk  at  sea,  in  the 
same  manner  as  the  Amiable 
Mary  Ann;  also  mentioned  the 
matter  to  Gurdon  S.  Mumford, 
and  Francis  Depau,  about  three 
months  ago;  before  which  time, 
I  had  been  referred,  by  a  French 
^ntleman,  to  William  A.  Seely, 
Esquire,  for  advice  in  the  prem- 
ises, to  whom  I  communicated 
the  whole  affair. 

Cross-examined,  Am  a  seafar- 
ing man  residing  in  New  York, 
having^  a  family  in  New  Orleans. 
In  April,  the  matter  was  first 
communicated  to  me  by  Blois, 
when  no  one  else  was  present, 
for  the  purpose  of  inducing  me 
to  undertake  the  voyage;  to  the 
proposal  made  I  gave  him  some 
encouragement,  by  saying,  "Ter- 
haps  I  may."  In  May,  several 
private  conferences  were  held 
between  Blois  and  I,  and  when 
the  vessel  was  loading,  I  went 
on  board  at  the  request  of  Blois. 

Consented  to  go  to  Bordeaux 
in  the  Rebecca,  but  took  no  steps 
preparatory  to  going,  and  never 
intended  to  go.  I  never  con- 
versed with  Roget  until  Septem- 
ber; my  object  in  imparting  my 
knowledge  to  Roget,  was  to  in- 
duce him  to  advance,  or  lend 
me  money;  have  been  promised 
nothing  for  swearing  in  this 
prosecution;    but   in    July   last, 


told  Mr.  Lovett  that  I  had  an 
important  discovery  to  make  for 
a  small  sum  of  money;  Lovett 
told  me  he  could  do  nothing 
about  the  matter,  and  refused  to 
offer  any  sum  for  the  discovery. 

I  first  became  acquainted  with 
Blois  in  1810,  whoy  with  another, 
came  to  me  to  engage  me  to  take 
command  of  the  Amiable  Mary 
Ann,  which  was  afterwards  sunk 
at  sea.  I  did  not  take  conunand 
of  that  vessel,  but  was  well  ac- 
quaiiited  with  the  nature  of  her 
destination,  and  advised  Blois  to 
be  very  careful,  as  he  ran  a  great 
risk  in  that  enterprise. 

At  the  time  the  proposal  rela- 
tive to  the  Ocean  was  made  me, 
no  particular  part  was  assigned 
me,  but  I  was  told  I  should  be 
perfectly  satisfied.  I  took  no 
pains  to  dissuade  Blois  from  the 
undertaking,  because  I  found 
Blois  fully  disposed  or  deter- 
mined to  carry  it  into  effect ;  un- 
derstood from  Blois,  that  the  ob- 
ject of  the  voyage  was,  to  fill 
the  vessel  with  trumpery  of  div- 
ers kinds  and  make  insurance 
thereon,  as,  and  for,  genuine 
goods. 

Was  examined  before  Judge 
Livingston,  concerning  this 
transaction,  and  had  made  oath 
before  that  magistrate  of  the 
facts  contained  in  my  examina- 
tion, which  were  reduced  to  writ- 
ing. 

John  Be  Launy,  My  house, 
at  Paris,  is  the  firm  of  Thuret 
and  Co.,  a  branch  of  which  is  at 
Havre.  In  June  last,  a  friend 
having  shipped  a  quantity  of 
cotton  in  the  schooner  Ocean, 
Daulmery  proposed  to  me  to 
have  the  goods  consigned  to  my 
firm  at  Havre,  and  requested  an 
introductory  letter  to  the  house 
from     me,     which     was     given. 
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though  in  very  reserved  terms. 
De  Rofiseau  had  often  called  on 
me  for  money,  which  I  refused 
to  pay;  but  a  short  time  ago 
I  advanced  him  $30. 

After  goods  are  passed  at 
the  customhouse  in  Paris,  and 
sent  to  Havre  for  transportation, 
the  examination  at  the  latter 
place  is  very  slight:  the  Paris 
customhouse  mark  is  considered 
as  sufficient 

William  A.  Seely,  The  ad- 
dress to  Messrs.  Bonnet  and  Fils. 
of  Bordeaux,  in  the  possession 
of  Favours  and  De  Rosseau,  is 
in  the  handwriting  of  Elias  Blois. 

Roget,  on  the  11th  of  March 
last,  effected  an  insurance  in  the 
Nataonal  Insurance  Company  in 
this  city  for  $4,000,  at  two  and 
a  'half  per  cent  premium,  on  the 
schooner  Ocean  and  her  cargo, 
from  Havre  to  Boston.  The  ves- 
sel is  warranted  to  be  safe  at  the 
Cape-de-Yerd  Islands  on  the 
27th  of  January  last.  Another 
policy  was  effected  by  Roget  on 
the  vessel  on  the  5<^  of  Marchy 
for  the  same  sum,  in  the  office 
of  the  National  Insurance  Com- 
pany, at  a  premium  of  20  per 
cent.  The  abandonment  and 
claim  were  made  on  both  these 
policies  on  the  28th  of  March. 
Another  policy  was  effected  by 
Messrs.  Hutchinson  and  Daul- 
mery  for  $10,000,  in  the  Ameri- 
can Office,  at  a  premium  of  two 
per  cent  in  which  the  warranty 
was  the  same  as  on  the  other 
policies. 

Mr,  Colden  hereupon  stated  to  the  jtury,  that  the  nature  of  the  de- 
fense did  not  require  a  formal  opening  by  the  counsel  for  the  de- 
fendant. They  should  first  offer  in  evidence,  certain  biUs  of  lading 
and  invoices  of  goods,  which  were  exhibited  to  the  underwriters  when 
the  several  policies  were  effected.  In  the  second  place,  they  should 
introduce  testimony  from  the  most  respectable  sources,  of  the  stand- 
ing and  fair  character  of  the  defendant;  and,  thirdly,  contend  be- 


WiUiam  Lovett.  Am  President 
of  the  Fire  Insurance  Company 
of  this  city;  about  three  months 
ago,  De  Rosseau  informed  me 
that  this  plan  was  in  agitation, 
and  advised  me  not  to  risk  an 
insurance  on  the  schooner  Ocean. 
De  Rosseau  gave  me  the  names 
of  those  concerned,  which  were 
Blois,  Roget,  Dauhnery,  and 
Favouis;  he  had  previously,  and 
in  the  month  of  July  preceding, 
informed  me  that  a  vessel  would 
come  to  this  city  from  a  port  so 
far  at  the  eastward,  that  the  usu- 
al course  of  the  mail  between 
that  port  and  this  city  was  nine 
days,  and  that  this  vessel  was  to 
be  sunk  at  sea  on  her  return  voy- 
age; but  that  there  was  no  dan- 
ger in  insuring  on  the  outward 
voyage.  I  insured  on  the  out- 
ward voyage,  and  was  applied 
to  by  Hutchinson  and  Daulmery, 
to  insure  on  the  return  of  the 
same  vessel,  wihich  I  refused  to 
do.  De  Rosseau  did  not  ask  me 
for  any  money  as  a  reward. 

Gurdon  S.  Mumford  and 
Francis  De  Pau  said  that  De 
Rosseau  gave  information  to 
them  concerning  the  object  of 
the  voyage,  and  cautioned  them 
against  insuring  the  vessel  on 
her  return,  in  the  manner  stated 
by  De  Rosseau  in  his  testimony. 
Favours  was  arrested  on  the 
3d  of  April,  and  no  person 
had  been  admitted  to  make  any 
communication  to  the  prisoner, 
except  the  district  attorney. 
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fore  tlie  court  laad  jvary,  that  even,  admitting  the  combination  charged 
in  the  indictment  established  by  the  testimony,  still,  that  the  de- 
fendant could  not  be  fomid  guilty  by  any  known  law  of  thia  state. 

The  counsel  proceeded  to  produce  certain  letters  and  invoices,  pro- 
duced to  the  underwriters  at  the  time  the  several  policies  were  ef- 
fected, as  prelimiivary  proofs.  The  letters  were  four  in  number, 
written  by  Daulmery  to  Roget;  tiie  first,  dated  at  Havre,  on  the  11th 
of  September,  is  in  the  French  language,  in  which  the  writer,  after 
giving  his  friend  an  account  of  the  progress  in  the  business,  as  if 
done  in  the  usual  course,  desires  to  be  remembered  to  his  neighbors; 
this  word  being  imderscored.  The  second  is  dated  at  Paris,  the  7th 
of  November,  1816,  in  which  the  invoice  of  the  goods  is  stated  at 
16,000;  the  third  is  dated  November  9th,  in  which  the  writer  informs 
Boget,  that  the  Captain  had  changed  the  voyage,  and  was  to  sail  for 
Boston;  and  the  fourth,  bearing  date  on  the  14th  of  December,  en- 
closed ihe  invoices  and  bills  of  lading  for  the  cargo,  valued  at  36,000 
francs,  'Vith  regard  to  which  sum,''  eays  the  writer,  *^  have  debited 
you  with  the  amount.'' 


THE  WITNESSES  FOE  THE  DEFENSE. 


A  number  of  witnesses  testified 
that  the  general  ciiaracter  of  the 
defendant  was  fair  and  unexcep- 
tionable. Many  of  them  had 
known  him  eighteen  or  twenty 
years  in  this  city,  'vvihere  he  had 
lived  as  a  merchant  of  stan^g 
and  respectability. 

Alfred  Hutehinson.  Am  a 
son  of  tiie  gentleman  of  the  firm 
of  Hutchinson  &  Daulmery;  the 
consignments  and  bills  of  lading 
of  the  sohooner  Ocean,  on  which 
the  polices  were  effected,  were 
received  by  Roget  and  the  firm 
above  mentioned,  on  the  third  of 
March,  by  the  Minerva-Smytii ; 
and  about  the  same  time,  letters 
were  received  from  Daulmery  by 
two  other  arrivals  from  France. 

Put  Daulmery  on  board  the 
Ocean  at  the  Hook,  in  a  small 
boat,  the  second  day  after  the 
vessel  had  sailed. 

Cross-examined.  A  letter  had 
been  received  by  Roget  from  Fa- 
vours, under  cover  to  Hutchin- 
BCfa  &  Daulmery,  dated  at  the  Isle 


of  May,  January  27th,  1816.  Was 
produced  and  read  to  the  jury. 

Favours,  in  this  letter,  informs 
Roget  that  the  vessel  had  been 
obliged  to  put  into  the  Isle  of 
May,  that  all  was  well,  that  they 
intended  to  proceed  on  the  voy- 
age the  next  day.  and  that  Roget 
would  soon  receive  his  goods  as 
he  hoped.  In  the  conclusion  of 
the  letter,  the  writer  requested 
Roget  to  send  his  wife  $50. 

Ber^  JR.  Wolcott.  Was  the 
mate  of  the  schooner  Ocean, 
when  she  was  sunk  on  the  25th 
of  February  last.  The  boat  put 
on  board  the  Ocean  for  the  pur- 
pose of  saving  the  crew,  was 
told  by  Favours  that  it  was  for 
the  purpose  of  smuggling  goods. 
The  first  time  the  vessel  sprung 
a  leak,  and  when  I  was  endeav- 
oring to  stop  it.  Favours  came 
into  the  hold,  and  said:  'Tor 
God's  sake,  my  friend,  let  her 
sink:  I  will  give  you  $500." 
Afterwards,  on  mentioning  this 
circumstance  to  the  captain,  he 
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said  iiiat  FavooiB  was  a  d— d 
fool;  told  the  captain  that  two 
of  the  hdea  appeared  to  be  new, 
and  the  captain  replied,  that  it 
^7nm  impossible;  and  that  the  ves- 
sel had  formerly  been  used  for 
carrying  wood,  and  that  there 
were  a  number  of  old  plugholes 
in  her  bottom,  which  had  been 
made  for  the  purpose  of  letting 
out  water  when  she  was  up  high 
and  dry  on  tiie  shore. 

It  was  a  difficult  matter  to  as- 
certain whether  the  holes  in  the 


bottom  had  been  recently  bored 
or  not,  because  the  planks,  in 
steaming,  had  been  burned 
black,  as  was  sometimes  the  ease 
in  building  vessels. 

While  in  Teneriffe,  I  found  in 
the  captain^s  chest,  an  inch  and 
a  half  auger;  but  did  not  know 
for  what  use  it  was  intended,  or 
the  secret  object  of  the  voyage. 
Relating  to  the  loss  of  the  ves- 
sel, agree  substantially  with  Fa- 
vours. 


The  Counsel  for  ihe  Defense,  after  expiating  on  the  extreme 
hardship  to  which  the  defendant  would  be  subjected,  should 
the  jmy  rely  on  the  testimony  of  Favours  and  De  Bosseau, 
contended,  that  he  conld  not  be  legally  convicted  while  BloLs 
and  Daulmery  were  without  the  jurisdiction  of  the  court 

The  statute  of  the  United  States  (2  Craydon's  Dig.  94), 
provides :  **  Section  1.  Any  person,  not  being  an  owner,  who 
shall,  on  the  high  seas,  wilfully  and  corruptly  cast  away,  bum, 
or  otherwise  destroy  any  ship  or  vessel,  unto  which  he  be- 
longeth,  being  the  property  of  any  citizen  or  citizens  of  the 
United  States,  or  procure  the  same  to  be  done,  being  thereof 
convicted,  shall  suffer  death.**  "Section  2.  If  any  person  shall, 
on  the  high  seas,  wilfully  and  corruptly  cast  away,  bum,  or 
otherwise  destroy  any  ship  or  vessel,  of  which  he  is  owner,  in 
part  or  in  whole,  or  in  any  wise  direct  or  procure  the  same  to 
be  done,  with  intent  or  design  to  prejudice  any  person  or  per- 
sons that  have  underwritten,  or  shall  underwrite  any  policy 
or  policies  of  insurance  thereon,  etc.,  being  convicted,  shall 
suffer  death.** 

Mr.  C olden  contended,  that  the  defendant  could  not  be  found 
guilty  of  conspiring  to  do  an  act  which,  allowing  it  to  have 
been  perpetrated  in  the  mode  disclosed  in  the  testimony,  was 
not  cognizable  hy  the  laws  of  the  United  States,  or  of  this 
state. 

Taking  into  consideration  the  first  section  of  the  act,  Roget 
could  not  be  said  to  belong  to  the  vessel,  and  with  r^ard  to  the 
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second  section,  he  was  not  the  ''owner  in  part  or  in  whole;'' 
and,  therefore,  did  not  come  within  the  provisions  of  the  stat- 
ute. If  he  had  committed  no  offense  against  the  laws  of  the 
United  States,  which  alone  take  cognizance  of  a  crime  of  this 
natnre,  then,  surely,  he  could  not  be  found  guilty  of  this  con- 
spiracy. 

It  was  further  urged,  that  there  was  no  positive  testimony 
that  Roget  was  a  party  to  this  plot,  except  that  of  two  pro- 
fessed accomplices ;  one  of  whom  had  sworn  under  the  strong 
impression  that  by  means  of  the  conviction  of  Boget,  he,  the 
witness^  would  escape  a  merited  punishment.  De  Rosseau,  by 
his  own  showing,  was  corrupt  and  infamous,  and  not  entitled 
to  belief;  and,  although  the  counsel  conceded  that  a  defendant 
might  be  convicted  on  the  testimony  of  an  accomplice,  yet 
such  testimony  ought  to  be  strongly  corroborated. 

It  was  not  denied  but  that  there  had  been  a  wicked  con- 
spiracy to  sink  and  destroy  the  vessel  for  the  purposes  stated 
in  the  indictment;  but  the  counsel  averred  that,  independent 
of  the  testimony  of  Favours  and  De  Bosseau,  not  a  fact  or  cir- 
cumstance appeared  to  implicate  Roget,  or  make  him  a  parly 
in  the  conspiracy. 

The  Counsel  for  the  Prosecution  argued  from  the  authority 
of  King  V.  Einnersley  &  Moore  (1  Strange,  193),  that  one 
party  to  a  conspiracy  may  be  tried  and  convicted,  though  the 
others  are  not  taken.  The  only  question  is,  whether  the  de- 
fendant, with  others,  did  conspire  to  do  the  act  laid  in  the  in- 
dictment; and  it  is  immaterial  whether  more  than  one  is 
brought  to  trial. 

With  regard  to  the  second  point,  raised  by  the  counsel  for 
the  defendant,  it  was  answered,  that  a  conspiracy  consisted  in 
combining  together  to  do  an  act  to  the  prejudice  of  the  rights 
of  others.  It  is  not  necessary  that  this  act  should  be  against 
the  provisions  of  any  statute,  or  the  common  law. 

The  conmion  case  in  the  hockSy  of  a  confederacy  by  journey- 
men, for  the  purpose  of  raising  their  wages,  shows  that  a  con- 
spiracy may  be  maintained  for  concerting  to  do,  or  not  to  do, 
that  which  is  not  enjoined  or  prohibited  by  any  law.  So  a 
conspiracy  may  be  maintained  against  persons  who  confeder- 
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ate  together  to  impoveridi  another ;  and  the  whole  range  of  au- 
thorities evince  the  role  to  be,  that  a  eonspira<7  may  as  well 
be  maintained  against  persons  who  have  combined  to  do  that 
which  is  contrary  to  the  principles  of  natural  justice,  or  will 
operate  to  the  prejudice  of  the  rights  of  others,  as  Ihose  who 
have  conspired  to  do  an  unlawful  act. 

The  striking  coincidence  between  the  testimony  of  Favonis 
and  De  Rossean,  and  the  facts  established  in  the  case,  inde- 
pendent of  their  testimony,  left  no  room  to  doubt  that  the  de- 
fendant was  a  party  in  this  conspiracy. 

There  was  a  number  of  very  minute  particulars  in  the  testi- 
mony of  Favours,  respecting  the  places  where  the  plan  waa  un- 
folded to  him.  Persons  are  represented  at  or  near  these  places, 
who  are  not  joined  in  this  indictment,  who  might  have  been 
brought  to  detect  him,  had  he  not  related  the  truth.  The  same 
address  of  "Bonnet  &  Fils,*'  of  Bordeaux,  is  left  with  Fa- 
vours and  De  Rosseau.  Favours  and  De  Bosseau  swear  that 
Daulmeiy  and  Blois  went  on  board  after  the  vessel  sailed ;  and 
one  of  the  witnesses  on  behalf  of  the  defendant  concurs  with 
them  in  this  part,  as  respects  Daulmery.  The  other  partner,  of 
the  firm  of  Hutchinson  &  Daulmery,  had  he  been  introduced 
as  a  witness,  might  have  contradicted  much  which  had  been 
stated  by  Favours,  had  it  been  false ;  and  the  non-appearance 
of  such  a  witness  strengthens  the  testimony  of  Favours. 

The  letter  sent  by  Favours  to  Boget,  from  the  Isle  of  May, 
requesting  him  to  send  his  wife  $50,  was  a  strong  confirmation 
that  Roget  acted  in  concert  with  the  others,  and  is  wholly  in- 
consistent with  his  innocence. 

Mr.  Emmet,  in  commenting  on  the  several  letters  produced 
in  evidence,  contended,  that  the  whole  correspondence  fur- 
nished conclusive  evidence  of  a  foul  and  wicked  conspiracy. 
Why,  and  wherefore,  in  one  of  these  letters  do  we  find  the 
word  neighbors  underscored,  unless  more  was  intended  by  the 
writer,  by  that  dash,  than  the  word  naturally  imported  t 

Mr.  Hofman.  Gentlemen  of  the  jury:  One  of  the  great 
objects  of  a  prosecution  of  this  nature,  is  public  example.  And 
when  a  man  of  the  standing  and  respectability  of  the  defend- 
ant, unfortunately,  has  been  seduced  by  the  allurements  of 
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temptation,  from  the  path  of  rectitude,  is  not  the  example 
whieh  his  detection  and  punishment  affords,  more  impressive, 
more  nsef nl,  than  if  he  stood  in  a  lower  grade  in  society  t  I 
believe  you  will  say,  with  me,  that  the  more  exalted  the  of- 
fender, the  more  impressive  the  example. 

The  man  of  low  or  doubtful  character,  in  the  humble  walks 
of  life,  may  indeed  be  seduced,  by  a  prosx>ect  of  wealth,  to  the 
commission  of  crimes  for  which  he  may  be  consigned  to  pun- 
ishment. In  Hie  estimation  of  mankind  he  sinks  but  little  be- 
low his  natural  level ;  and  his  declension  is  viewed  with  a  kind 
of  apathy  and  indifference.  But  when  the  man  of  respectable 
standing  and  connections,  high  in  the  estimation  of  his  friends 
with  an  amiable  family,  like  this  defendant,  prompted  by 
avarice,  in  the  gloomy  recesses  of  his  mind,  conceives  and  pro- 
jects a  dark,  malignant  scheme,  fraught  with  mischief  and 
ruin — when  the  felon,  trembling  with  conscious  guilt,  is  ar- 
rayed at  the  bar,  and  his  turpitude  is  disclosed,  the  surround- 
ing auditory  are  struck  with  wonder,  and  a  deep  interest  is  ex- 
cited in  the  community.  The  equality  of  public  justice  is  dis- 
played, and  the  majesty  of  the  law  magnified. 

It  has  been  said  by  the  opposite  counsel  that  the  defendant 
is  less  guilty  that  Favours,  and  the  public  prosecutor  has  been 
censured  for  the  selection  he  has  made  in  the  objects  of  the 
prosecution.  But,  gentlemen,  Favours,  in  moderate  circum- 
stances, and  in  good  employment,  was  seduced  by  the  tempta- 
tions held  forth  by  Roget ;  and,  in  the  view  of  every  intelligent 
mind,  nay,  in  the  sight  of  the  Supreme  Intelligence  itself,  the 
seducer  is  infinitely  more  guilty  than  the  seduced.  It  is  true, 
that  the  defendant  may,  literally,  aver,  in  the  language  of 
Macbeth  in  the  play,  to  the  ghost  of  Banquo, 

"Thou  canst  not  say  I  did  it!" 

but,  in  the  eye  of  the  law,  and,  in  the  eye  of  heaven,  there  is  no 
difference  between  the  instigator  of  the  crime,  and  him  that 
perpetrates — ^between  him  who  hires  to  kill,  and  him  who  com- 
mits a  murder. 

In  a  commercial  community  like  ours,  where  good  faith  and 
fair  dealing  should  ever  predominate,  and  characterize  the 
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conduct  of  our  mcDohants  in  their  domestic  and  foreign  con- 
cerns, can  there  be  a  more  deliberate,  wicked  act  devised,  than 
the  one  now  nnder  consideration  t 

To  the  strong  proofs  adduced  on  behalf  of  the  prosecution, 
there  is  one  ground  of  defense  only  interposed.  The  good  char- 
acter of  the  defendant  is  relied  on  as  a  shield  from  this  prose- 
cution. But  whatever  may  have  been  his  character  heretofore, 
it  is  now  lost  forever.  It  should  be  considered  that  this  testi- 
mony of  character  is  the  lightest  of  all  proof.  A  man  may  be 
for  a  long  time  a  villain  in  heart  and  practice ;  he  may  revolve 
in  his  mind  and  project  schemes  in  secret  which  may  not  meet 
the  light  of  day.  Eluding  the  vigilance  of  public  justice,  he 
may  even  proceed  to  their  consummation,  without  detection  or 
suspicion,  and  retain  the  reputation  of  an  honest  man.  Even 
when  detected,  for  justice  does  not  always  sleep,  he  may  bring 
twenty  witnesses  to  swear  to  an  unexceptionable  character  for 
twenty  years;  but  if  a  dear  case  of  guilt  is  established;  if 
proofs,  multiplied  and  concurrent,  leave  not  a  shadow  of  doubt 
the  demands  of  public  justice  must  be  satisfied. 

Temptation,  gentlemen,  is  the  ordeal,  the  proof  of  virtue; 
and,  believe  me,  it  is  not  presumption  to  say,  that  few  men, 
however  fair  and  unexceptionable  their  character,  however  re- 
spectable their  family  and  connections  may  be,  when  subjected 
to  the  trial,  will  escape  unhurt.  The  stronger  the  temptation, 
the  greater  must  be  the  strength  in  resisting. 

Need  we  recur  to  history,  to  show  the  strong  power  of  temp- 
tation even  over  a  mind  devoted  to  the  sacred  interests  of  re- 
ligion, and  the  service  of  his  Godt  Advanced  to  the  highest 
preferments  in  the  church,  and  at  the  head  of  his  profession, 
with  a  character  far  above  reproach  or  suspicion,  the  unfor- 
tunate  Dr.  Dodd  will  ever  afford  a  memorable  example  of  the 
frailty  of  our  nature,  when  assailed  by  temptation.  In  a 
fatal,  unguarded  moment,  he  was  seduced  from  his  allegiance 
to  the  laws  of  his  country  and  to  his  (Jod.  He  fell  a  prey  to 
avarice,  and  expiated  his  offense  on  a  gallows.^ 

^  This  divine  having  been  a  preceptor  to  the  Earl  of  Chesterfield, 
an  English  nobleman,  and  being  in  want  of  about  4,000  pounds, 
forged  a  bond  against  the  Earl,  and  put  it  into  the  hands  of  a  broker 
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Badcliff,  Judge,  charged  the  jury,  that  an  mdictmeiit  for 
a  conspiracy  might  be  maintained,  as  well  for  entering  into  a 
confederacy  to  do  an  act  which  would  prejudice  the  rights  of 
others,  as  for  doing  an  unlawful  act.  It  was  an  offense  at  com- 
mon law;  and  this  prosecution  might  be  maintained,  whether 
the  act  which  is  said  to  be  the  object  of  the  conspiracy,  is  or  is 
not  prohibited  by  the  laws  of  the  United  States.  The  offense, 
in  the  opinion  of  the  court,  is  the  same,  independent  of  any 
statutory  provision. 

This  was  not  the  first  case  of  this  nature  which  had  been  ad- 
judicated in  our  courts.  Some  years  since  one  Petit  was  tried 
and  convicted,  in  this  court,  for  entering  into  a  conspiraqr, 
with  others,  to  sink  a  vessel  at  the  Hook. 

Another  point  has  been  raised  by  the  counsel  for  the  de- 
fendant. It  is  said,  that  as  Boget  only  has  been  taken,  and 
the  others  are  without  the  jurisdiction  of  the  court,  that  he 
cannot  be  convicted  according  to  law.  But,  in  the  opinion  of 
the  court,  this  objection  is  unfounded;  and  should  the  jury 
believe  that  there  was  a  concert  between  two  or  more,  the  in- 
dictment may  be  maintained,  and  a  conviction  properly  had, 
against  either  of  the  conspirators  who  may  be  brought  to 
trial. 

In  relation  to  the  testimony  of  Favours,  he  stood  before  the 
court  in  the  light  of  an  approver,  and  testified  to  save  himself 
from  the  gallows.  He  is  a  corrupt  man,  and  De  Bosseau  does 
not  stand  in  a  better  situation.  Whatever  may  be  the  rule  in 
England  with  regard  to  the  competency  of  the  approver,  in  the 
view  of  the  court,  no  man  ought  to  be  convicted  on  the  uncor- 
roborated testimony  of  an  accomplice.  Such  testimony  is  too 
unsafe  to  be  relied  on  by  a  jury,  and  the  good  character  of  the 

to  raise  the  money,  expecting  to  take  it  np  before  it  became  due. 
The  person  who  advanced  the  money  on  the  bond,  being  a  very  par- 
ticular man,  saw  something  in  the  instrument  which  did  not  appear 
right,  and  sent  it  directly  to  the  Earl  to  have  him  execute  another. 
The  Earl  disowned  the  bond,  and  the  Doctor  was  brought  to  trial 
and  convicted.  Notwithstanding  greater  exertions  were  made  to 
have  the  royal  clemency  extended  to  the  prisoner,  than  had,  perhaps, 
ever  been  made  before  in  favor  of  any  individual,  the  Doctor  was 
executed.    This  was  in  the  year  1777. 
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defendant  is  a  sufficient  shield  against  the  aneorroborated 
statements  of  such  witnesses  as  Favouis  and  De  Boaseao. 

The  jvryf  theref ore,  ought  to  look  to  the  other  facts  and  cir- 
cumstances in  the  ease,  independent  of  the  testimony  of  Fa- 
Yonrs  and  De  Bosseau. 

If  they  believed  the  testimony  of  Favours  sufficiently  cor- 
roborated, and  if y  from  all  the  facts  and  circumstances  in  the 
case,  they  believed  that  the  defendant  was  a  party  in  tiiis  con- 
spiracy, it  would  be  their  duty  to  convict,  otherwise,  to  ac- 
quit him.  The  offense  of  sinking  a  vessel  at  sea,  for  conspir- 
ing to  effect  which  the  defendant  was  indicted,  was  but  little 
inferior  to  the  crime  of  destroying  by  fire,  a  dwelling  house  on 
the  land.  Both  offenses,  in  their  nature,  were  calculated  to  en- 
danger the  lives  of  men,  and  deserved  the  most  exemplary  pun- 
ishment. 

The  Jury  returned  a  verdict  of  OvXLty  and  the  prisoner  was 
sentenced  to  imprisonment  for  tbe  term  of  three  years. 


THE  TRIAL  OF    SAMUEL  THOMSON   FOR  THE 

MURDER  OF  EZRA  LOVETT,  JR.,  SALEM, 

MASSACHUSETTS,  1809. 

THE  NARRATIVE. 

The  founder  of  what  was  known  as  the  Thomsonian  sys- 
tem or  the  **Herb  Doctors"  (see  Trial  of  Franeis  Bnrke,  4 
Am.  St.  Tr.  1)  more  than  once*  found  himself  entangled  in  the 
medies  of  the  law,  but  always  had  the  good  fortune  (as  had 
his  disciples)  to  escape.  When  he  told  the  good  people  of 
Salem  and  Beverly  that  their  doctors  were  all  wrong  and  he 
alone  all  right,  he  naturally  aroused  the  opx>osition  and  anger 
of  the  regular  practitioners,  and  when  one  of  his  patients 
died  while  under  his  care,  it  was  not  strange  that  en  indict- 
ment and  a  trial  in  the  Oiminal  Court  followed.  The  evi- 
dence seemed  to  show  a  clear  case  of  malpractice,  but  under 
the  law  as  laid  down  by  the  Chief  Justice,  a  conviction  was 
out  of  the  question.  No  jury  could  say  that  Thomson  did  not 
believe  in  his  system  or  tbait  he  intended  to  kill  and  not  to 
eure.  And  as  this  was  the  legal  test  of  criminal  responsibility 
a  verdict  of  not  guilty  was  tiie  only  possible  one. 

THE  TRIAL.* 

In  ihe  Supreme  Judicial  Court  of  Massachusetts,  Salem,  Mas- 
sachusetts,  December^  1809. 

Hon.  Theophilus  Pabsons,'  Chief  Justice. 

Hon.  Samuel  Sbwall,"  "I  j^^ 
Hon.  Isaao  Pabxeb^*      J     ^'^^^ 

*  HassachttsettB  Reports,  Yd.  iS.  Whceler^fl  Criininal  Cases,  tee 
1  Am.  St.  Tr.  108. 

'  Bee  2  Am.  St.  Tr.  550. 

'Sewall^  Samuel.  (1757-1814.)  Bom  Boston,  Mass.;  Rep- 
resentative in  Congress^  1797-1800;  Asaoeiate  Jnstiee  Sapreme  Court 
(Mass.),  1800-1813;  Chief  Justice,  1813-1814;  died  in  Wiscasset,  Me. 

^Parker,  Isaac.  (1768-1830.)  Bom  and  died  in  Boston;  grad- 
uated Harvard,  1786;  member  State  Legislature,  1791-1795;  State 
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December  20. 

At  the  begiiming  of  the  term,  Samuel  Thomson  was  in- 
dicted for  the  wilful  murder  of  Ezra  Lovett,  Jr.,  by  giving 
him,  on  January  9,  1809,  a  poison  called  lobelia,  of  which  he 
died  the  next  day.    The  prisoner  pleaded  noi  guHiy. 

Daniel  DavisJ^  Solicitor  General,  for  the  Commonwealth. 

Bailey  Bartletf,^  and  Joseph  Story,''  for  the  Prisoner. 

Mr.  Davis.  The  prisoner,  it  will  be  shown,  rashly  and  pre- 
sumptuously administered  to  the  deceased  a  dangerous  medi- 
cine, which  in  his  hands,  by  reason  of  his  gross  ignorance,  be- 
came a  deadly  poison.  And  witnesses  will  be  called  who  will 
tell  you  that  he  had  given  similar  medicines  to  other  of  his 
patients  who  had  died  under  his  hands.  This  renders  him 
liable  to  punishment  for  manslaughter  at  least. 


THE  EVIDENCE. 


John  Smith,  Am  a  relative  of 
the  deceased,  and  resided  with 
Lovett;  prisoner  came  to  Bev- 
erly where  we  lived,  in  Decem- 
ber a  year  ago;  said  he  was  a 
physician  and  could  cnre  all 
fevers  Aether  black,  grey,  green 
or  yellow;  said  the  doctors  were 
imposing  on  the  people — ^they 
were  all  wrong,  he  was  right  He 
used    several    drags    which    he 


called  queer  names.  One  he 
called  coffee,  one  well-my-gris- 
tle  and  another  ramcats.  He  soon 
had  a  good  many  x)atients.  On 
January  2,  last,  Mr.  Lovett  sent 
me  for  him,  for  he  had  been  at 
home  several  days  with  a  bad 
cold.  Prisoner  came  that  day, 
Monday,  and  ordered  a  large  fire 
to  be  kindled  to  heat  the  room. 
He  then  placed  his  feet,  with 


Senator,  1796;  member  of  Congress,  District  of  Maine^  1797;  United 
States  Marshal  (Maine),  1799-1803;  Associate  Justice  Supreme 
Court  of  Massachusetts,  1806-1814;  Chief  Justice,  1814-1830;  Boyall 
Professor  Harvard  Law  School,  1816-1827;  President  Constitutional 
Convention,  1820;  Trustee  of  Bowdoin  College  eleven  years  and 
Overseer  of  Harvard  twenty-two  years. 

«  Davis,  Daniel.  (1762-1835.)  Bom  Barnstable,  Mass.;  United 
States  District  Attorney,  1796;  member  State  Legislature,  1789-1795; 
State  Senator,  1796-1800;  member  Constitutional  Convention,  1820; 
Solicitor  (General  (Mass.),  1807-1832.  His  son,  Charles  H.  Davis, 
be<!ame  a  Rear  Admiral  in  the  United  States  Navy  and  was  the 
father  of  the  wife  of  United  States  Senator  Henry  Cabot  Lodge.  He 
died  in  Cambridge. 

^Bastlett,  Baiubt.  (1750-1830.)  Bom  and  died  Haveriiill, 
Mass. ;  member  of  Congress,  1797-1801. 

»  See  1  Am.  St  Tr.  44. 
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his  shoes  off,  on  a  stove  of  hot 
coals,  and  wrapped  him  in  a 
thick  blanket,  covering  his  head; 
gave  him  a  powder  in  water, 
which  immediately  pnked  him. 
Three  minutes  after,  he  repeated 
the  dose,  which  in  ahout*two 
minutes  operated  violently; 
again  repeated  the  dose,  which 
in  a  short  time  operated  with 
more  violence.  These  doses 
were  all  given  within  the  space 
of  half  an  hour,  the  patient  in 
the  meantime  drinking  copiously 
of  a  warm  decoction,  called  by 
prisoner,  his  coffee.  Lovett,  aft- 
er puking,  in  which  he  brought 
up  phlegm,  but  no  food,  was  or- 
dered to  a  'warm  bed,  where  he 
lay  in  a  profuse  sweat  all  night. 
Tuesday  morning  deceased  left 
his  bed,  and  appeared  to  be  com- 
fortable, complaining  only  of  de- 
bility; and  in  the  afternoon  he 
was  visited  by  prisoner,  who  ad- 
ministered two  more  of  his  emet- 
ic powders  in  succession,  which 
puked  him  again  during  the  oper- 
ation ;  he  drank  of  the  prisoner's 
coffee,  and  complained  of  much 
distress ;  Wednesday  morning 
prisoner  had  his  face  and  hands 
washed  with  rum,  ordered  him  to 
walk  in  the  air,  which  he  did  for 
about  fifteen  minutes.  In  the 
afternoon  he  gave  him  two  more 
of  his  emetic  powders,  with 
draughts  of  his  coffee.  On 
Thursday  he  appeared  to  be  com- 
fortable, but  complained  of 
great  debility.  In  the  afternoon 
prisoner  caused  him  to  be  again 
sweated,  by  placing  him  over  an 
iron  pan  with  vinegar  heated  by 
hot  stones  put  into  the  vinegar, 
covering  them  at  the  same  time 
with  blankets.  On  Friday  and 
Saturday  prisoner  did  not  come; 
Lovett  appeared  to  be  comfort- 
able, thou^  complaining  of  in- 


creased debility;  Sunday  morn- 
ing, the  debility  increasing,  pris- 
oner was  sent  for,  and  came  in 
the  afternoon,  when  he  adminis- 
tered another  of  his  emetic  pow- 
ders with  his  coffee,  irihich  puked 
him  again,  causing  much  distress. 
Monday  he  appeared  comfort- 
able, but  with  increasing  weak- 
ness, until  (the  evening;  when 
prisoner  visited  him,  and  admin- 
istered another  of  his  emetic 
powdeis,  and  in  about  tw^ty 
minutes  repeated  the  dose.  This 
last  dose  did  not  operate;  pris- 
oner then  administered  pearl-ash 
mixed  with  water,  and  after- 
wards repeated  his  emetic  por- 
tions; deceased  appeared  to  be 
in  great  distress,  and  said  he  'was 
dying;  prisoner  then  asked  him 
how  far  the  medicine  had  got 
down;  deceased,  laying  his  hand 
on  his  breast,  answered  here;  on 
which  prisoner  observed  that  the 
medicine  would  soon  get  down, 
and  unscrew  his  navel;  meaning, 
88  we  supposed,  that  it  would 
operate  as  a  cathartic.  Between 
9  and  10  in  the  evening,  deceased 
lost  his  reason,  and  was  seized 
with  convulsion  fits;  two  men  be- 
ing required  to  hold  him  in  bed; 
prisoner  got  down  his  throat  one 
or  two  doses  more  of  his  emetie 
powders,  and  remarked  to  his 
father  that  his  son  had  got  the 
hyps  like  the  devil,  but  tibat  his 
medicine  'would  fetch  him  down; 
meaning,  as  we  under- 
stood, would  compose  him;  next 
morning,  the  regular  physicians 
were  sent  for,  but  the  patient 
was  so  completely  exhausted  that 
no  relief  could  be  given.  The 
convulsions  and  the  loss  of  rea- 
son continued,  with  some  inter- 
vals, until  Tuesday  evening, 
when  deceased  expired. 
Dr,  French.    Am  a  physician 
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living  in  Salsbury;  the  coffee  ad- 
ministered by  prisoner  was  a  de- 
coction of  marsh-Fosemary,  mixed 
'with  the  bark  of  bayberry  bush; 
do  not  suppose  it  injured  the  de- 
ceased. But  the  powder  which 
Thomson  said  he  chiefly  retied 
upon  in  his  practice,  and  which 
was  the  emetic  so  often  adminis- 
tered by  him  to  deceased,  was 
the  pulverized  plant,  trivially 
eaUed  Indian  tobacco;  this 
plant,  with  this  name,  was  well 
known  in  this  part  of  the  coun- 
try, where  it  is  indigenous  for  its 
emetic  qualities;  and  it  is  ^th- 
ered  and  preserved  by  some  fami- 
lies, to  be  used  as  an  emetic,  for 
which  the  roots,  as  well  as  tiie 
stalks  and  leaves,  are  adminis- 
tered ;  four  grains  of  the  powder 
is  a  powerful  puke. 

Bev.  Dr.  Cutler.  The  plant 
spoken  of  by  the  last  witness  is 
the  lobelia  inflata  of  Linnaeus^; 
many  years  ago,  on  a  botanical 
ramble  I  discovered  it  growing 
in  a  field  not  far  from  my  house 
in  Hamilton;  not  having  lin- 
naens  ISien  in  my  possession, 
supposed  it  to  be  a  nondescript 
species  of  the  lobelia ;  by  chewing 
a  leaf  of  it,  was  puked  two  or 
three  times;  afterwards  repeated 
the  experiment  with  the  same  ef- 
fect ;  inquired  of  my  nei^bor,  on 
whose  ground  the  plant  was 
found,  for  its  trivial  name.  He 
did  not  know  of  any ;  but  was  ap- 
prised of  its  emetic  quality  and 
informed  me  that  the  chewing  of 
one  of  the  capsules  operated  as 
an  emetic,  and  that  the  chewing 
more  woidd  prove  oatiiartic.    In 


a  paper  soon  after  communicated 
by  me  to  the  American  Academy, 
I  mentioned  the  plant  with  tlio 
name  of  lobelia  medica;  did  not 
know  of  its  being  applied  to  any 
medical  use  until  the  last  Sep- 
tember, wfien  being  severely  af- 
flicted with  the  astiuna,  Dr  Drury 
of  Marblehead,  informed  me  that 
a  tincture  of  it  had  been  found 
beneficial  in  asthmatic  com- 
plaints. I  then  made  for  myself 
a  tincture,  by  filling  a  common 
porter  bottle  with  the  plant, 
pouring  upon  it  as  much  spirit 
as  the  bottle  would  hold,  and 
keeping  the  bottle  in  a  sand  tieat 
for  thrce  or  four  days.  Of  tSiis 
tincture  I  took  a  tablespoonful, 
which  produced  no  nausea,  and 
had  a^  slight  pungent  taste.  In 
ten  minutes  after  I  repeated  the 
portion,  which  produced  some 
nausea,  and  appeared  to  stim- 
ulate the  whole  internal  surface 
of  the  stomach.  In  ten  minutes 
again  repeated  the  portion, 
iviiich  puked  me  two  or  tfuee 
times,  and  ezdted  in  the  ex- 
tremities a  strong  sensation  like 
irritation ;  but  was  relieved  from 
a  paroxysm  of  the  asthma,  which 
had  not  since  returned;  had  sinee 
mentioned  tiiis  tinctui^d  to  some 
physicians,  and  understood  from 
them  that  some  patients  bave 
been  violently  puked  by  a  tea- 
spoonful  of  it;  wihetiier  &3B  dif- 
ference of  effect  arose  from  the 
state  of  the  patienrts,  or  from  the 
manner  of  preparing  the  tinc- 
ture, do  not  know. 

William    Brown.     Had    been 
the  prisoner's  patient  for  an  op- 


*  Lobelia.  Class  Pentandria.  Order  Monogynia.  Capsule  2  or  3 
celled:  corol  irregular,  cloven:  antherae  united:  stigma  simple.  Spa- 
cies.  Inflata:  stem  erect:  leaves  ovate,  slightly  serrate,  longer  l£an 
the  penduncle:  capsutes  inflated. — Turt.  Lm.  vol  4,  pp.  259,  3d0. 
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piession   at  liis  stoxnaeh;    tx)ok     lieved  from  ifae  complaint,  ivihieh 
Ms  emetic  powders  several  times     has  not  since  returned, 
in  three  or  four  days;  was  re- 

Jf r.  Barilett :  The  iSolicitor  General  stated  in  his  opening 
that  he  wonld  call  witnesses  who  wonld  testify  that  Thomson 
had  given  his  medicines  to  several  other  patients  who  had  died 
nnder  his  hands.  He  has  called  jnst  one  Brown,  and  he  says 
the  medicine  cured  him.  There  is  not  a  word  of  evidence  to 
show  that  the  prisoner  in  the  conrse  of  his  very  novel  practice 
has  experienced  a  fatal  accident  among  his  patients,  except  in 
the  case  of  Lovett.    We  will  now  call  onr  witnesses. 

The  Chief  Justice.  We  shall  not  ask  yon  to  go  into  yonr 
defenses,  as  we  are  of  opinion  that  the  Commonwealth  has  not 
made  out  a  prima  facte  ease  nnder  the  indictment. 

Gentlemen  of  the  jury:  As  the  testimony  of  the  witnesses 
you  have  listened  to  is  not  contradicted,  nor  their  credit  ka- 
peached,  that  testimony  must  be  considered  as  containing  the 
necessary  facts,  on  which  the  issue  must  be  found. 

That  the  deceased  lost  his  life  by  the  unskillful  treatment  of 
the  prisoner  did  not  seem  to  admit  of  any  reasonable  doubt ; 
but  of  this  point  the  jury  were  to  judge.  Before  the  Monday 
evening  preceding  the  death  of  Lovett,  he  had,  by  profuse 
sweats,  and  by  oft  repeated  doses  of  the  emetic  powder,  been 
reduced  very  low.  In  this  state,  on  that  evening,  other  doses 
of  this  Indian  tobacco  were  administered.  When  the  second 
portion  did  not  operate,  probably  because  the  tone  of  his  stom- 
ach was  destroyed,  the  repetition  of  them,  that  they  might 
operate  as  a  cathartic,  was  followed  by  convulsion  fits,  loss  of 
reason  and  death. 

But  whether  this  treatment,  by  which  the  deceased  lost  his 
life,  is  or  is  not  a  felonious  homicide,  is  the  great  question  be* 
fore  the  jury. 

To  constitute  the  crime  of  murder  with  which  the  prisoner 
is  charged,  the  killing  must  have  been  with  malice,  either  ex- 
press or  implied.  There  was  no  evidence  to  induce  a  belief 
that  the  prisoner,  by  this  treatment^  intended  to  kill  or  to  in- 
jure the  deceased ;  and  the  ground  of  express  malice  must  fail. 
It  has  been  said,  that  implied  malice  may  be  inferred  from  the 
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rash  and  presumptuous  conduct  of  the  prisoner,  in  administer- 
ing such  violent  medicines.  Before  implied  malice  can  be  in- 
ferredy  the  jury  must  be  satisfied  that  the  prisoner,  by  his 
treatment  of  his  patient,  was  wilfully  regardless  of  his  social 
duty,  being  determined  on  mischief.  But  there  is  no  part  of 
the  evidence  which  proves  that  the  prisoner  intended  by  his 
practice  any  harm  to  the  deceased.  On  the  contrary,  it  ap- 
pears that  his  intention  was  to  cure  hiuL  The  jury  would  con- 
sider whether  the  charge  of  murder  was,  on  these  principles, 
satisfactorily  supported. 

But  though  innocent  of  the  crime  of  murder,  the  prisoner 
may,  on  lihis  indictment,  be  convicted  of  manslaughter  if  the 
evidence  be  sufficient.  And  the  Solicitor  General  strongly 
urged,  that  the  prisoner  was  guilty  of  manslaughter,  because 
he  rashly  and  presumptuously  administered  to  the  deceased  a 
deleterious  medicine,  which  in  his  hands,  by  reason  of  his 
gross  ignorance,  became  a  deadly  poison. 

The  prisoner's  ignorance  is  in  this  case  very  apparent.  On 
any  other  ground,  consistent  with  his  innoceiM^,  it  is  not  easy 
to  conceive,  that  on  the  Monday  evening  before  the  death, 
when  the  second  dose  of  his  very  powerful  emetic  had  failed  to 
operate,  through  the  extreme  weakness  of  the  deceased,  he 
could  expect  repetition  of  these  fatal  poisons  would  prove  a 
cathartic,  and  relieve  the  patient:  or  that  he  could  mistake 
convulsion  fits,  symptomatic  of  approaching  death,  for  an 
hypochondriac  affection. 

But  on  considering  this  point,  the  court  were  all  of  opinion, 
notwithstanding  this  ignorance,  that  if  the  prisoner  acted  with 
an  honest  intention  and  expectation  of  curing  the  deceased  by 
this  treatment,  although  death,  unexpected  by  him,  was  the 
consequence,  he  was  not  guilty  of  manslaughter. 

To  constitute  manslaughter,  the  killing  must  have  been  a 
consequence  of  some  unlawful  act.  Now  there  is  no  law  which 
prohibits  any  man  from  prescribing  for  a  sick  person  with  his 
consent,  if  he  honestly  intends  to  cure  him  by  his  prescription. 
And  it  is  not  felony,  if  through  his  ignorance  of  the  quality 
of  the  medicine  prescribed,  or  of  the  nature  of  the  disease,  or 
of  both,  the  patient,  contrary  to  his  expectation,  should  die. 
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The  death  of  a  many  killed  by  voluntarily  following  a  medical 
prescription^  cannot  be  adjudged  felony  in  the  party  prescrib- 
ing, nnless  he,  however  ignorant  of  medical  science  in  general, 
had  so  much  knowledge,  or  probable  information  of  the  fatal 
tendency  of  the  prescription,  that  it  may  be  reasonably  pre- 
sumed by  the  jury,  to  be  the  effect  of  obstinate,  willful  rash- 
ness at  the  least,  and  not  of  an  honest  intention  and  expecta- 
tion to  cure. 

In  the  present  case  there  is  no  evidence  that  the  prisoner, 
either  from  his  own  experience,  or  from  the  information  of 
others,  had  any  knowledge  of  the  fatal  effects  of  the  Indian 
tobacco,  when  injudiciously  administered;  but  the  only  testi- 
mony produced  to  this  point,  proved  that  the  patient  found 
a  cure  from  the  medicine. 

The  law  thus  stated,  was  conformable,  not  only  to  the  gen- 
eral principles  which  governed  in  charges  of  felonious  homi- 
cide, but  also  to  the  opinion  of  the  learned  and  excellent  Lord 
Chief  Justice  Hale.  He  expressly  states  (1  H.  P.  c.  429),  that 
if  a  physician,  whether  licensed  or  not,  gives  a  person  a  po- 
tion, without  any  intent  of  doing  him  any  bodily  hurt,  but 
with  intent  to  cure,  or  prevent  a  disease,  and  contrary  to  tho 
expectation  of  the  physician  it  kills  him,  he  is  not  guilty  of 
murder  or  manslaughter. 

If  in  this  ease  it  had  appeared  in  evidence,  as  was  stated  by 
the  Solicitor  General,  that  the  prisoner  had  previously,  by  ad- 
ministering this  Indian  tobacco,  experienced  its  injurious  ef- 
fects, in  the  death  or  bodily  hurt  of  his  patients,  and  that  he 
afterwards  administered  it  in  the  same  form  to  the  deceased, 
and  he  was  killed  by  it,  the  court  would  have  left  it  to  the 
serious  consideration  of  the  jury,  whether  they  would  pre- 
sume that  the  prisoner  administered  it  from  an  honest  inten- 
tion to  cure,  or  from  obstinate  rashness  and  fool-hardy  pre- 
sumption, although  he  might  not  have  intended  any  bodily 
harm'  to  his  patient.  If  the  jury  should  have  been  of  this  lat- 
ter opinion,  it  would  have  been  reasonable  to  convict  the  pris- 
oner of  manslaughter  at  least.  For  it  would  not  have  been 
lawful  for  him  again  to  administer  a  medicine  of  which  he  had 
such  fatal  experience. 
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It  is  to  be  exceedingly  lam^itedy  that  people  are  so  easily 
I)ersaaded  to  put  confidence  in  these  itinerant  qnacks,  and  to 
trust  their  lives  to  strangers  without  knowledge  or  experience. 
If  this  astonishing  infatuation  should  continue,  and  men  are 
found  to  yield  to  the  impudent  pretensions  of  ignorant  em- 
pirciBm,  there  seems  to  be  no  adequate  remedy  by  a  criminal 
prosecution,  without  the  interference  of  the  legislature;  if  the 
quack,  however  weak  and  presumptuous,  should  prescribe, 
with  honest  intentions  and  expectations  of  relieving  his  pa- 
tients. 

The  Prisoner  was  acquitted  by  the  Jury. 
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Counsel  for  Henrietta  Robin- 
son in  her  trial  for  murder, 
634 

Stobt,  Joseph 
Counsel  for  Samuel  Thomson 
in  trial  for  murder,  874 


TAZATIOir 

See  REVEiruE  Laws 

Thomas,  Richabd 
Counsel  for  Prisoner  in  trial  of 
John   Mitchell    for   treason, 
631 

Thomson,  Samuel 
Trial  of,   for  the   murder  of 

Ezra  Lovett,  Jr.,  873-880 
The  Judges  and  Counsel,  873- 

874 
Mr.  Davis'  opening  fl^eech,  874 
The  evidence,  874-877 
Mr.  Bartlett  for  the  defense, 

877 
The  Chief  Justice's  charge  to 

the  Jury,  877-880 
The  verdict  of  acquittal,  880 

TZLGHMAN,   BdWASD 

Counsel  for  defense  in  trial  of 
John  Mitchell  for  treason, 
631 

His  speech  to  the  Jury,  634- 
641 
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TowNSEin),  Mabtin  I. 

Counsel  for  Henrietta  Robin- 
son in  her  trial  for  murder, 
634 

His  speech  to  the  Jury,  667- 
676 

Train  Robbebt 
Trial  of  Frank  James  for,  661- 
862 

Tbeason 
Bee  also  Petit  Tbeason 
Eyerman,  Jacob,  189-196 
Fries,  John,  1-146;  146-174 
Marks,  Conrad,  176-177 
Mitchell,  John,  631-643 
Ruth,  Christian,  178-188 
Schwartz,  Daniel,  Jr.,  178-188 
Schwartz,  Daniel,  Sr.,  178-188 
Shaeffer,  George,  178-188 
ShiCrert,  Henry,  178-188 
Vigol,  William,  644-646 
Western  Insurgents,  620-630 

Tbowbbidoe,  Bdmund 
Counsel    for    Prosecution    in 
trial  of  Mark  and  Phillis,  ne- 
gro slaves,  for  petit  treason, 
616 

V 

Van  Saittvoobd,  Gbobge 

Counsel  for  People  in  trial  of 
Henrietta  Robinson  for  mur- 
der, 633 

His  speech  to  the  Jury,  676-686 

Van  Wtck,  Pqsbe  C. 
Counsel    for    Prosecution    in 
trial   of  James   Philips   for 
larceny,  607 

"Veiled  Mubdebess" 
Henrietta  Robinson  on  trial  for 
murder  refuses  to  remove 
her  veil  or  to  allow  her  face 
to  be  seen,  636,  638,  643,  646, 
646,  647,  649 


Vigol,  Whjjah 
Trial  of,  for  treason,  644-646 
The  Narrative,  644 
The  Judge  and  Counsel,  644 
The  evidence,  .646 
The    Judge's    charge    to    the 

Jury,  646-646 
The  verdict  of  guilty,  646 
The  Prisoner  Is  pardoned  by 

the  President,  646 

W 

Wallace,  William  H. 
Counsel  for  State  in  trial  of 

Frank    James    for    murder, 

663      . 
His    opening    address    to    the 

Jury,  666-668 
His    closing    address    to    the 

Jury,  766-831 

Washinoton,  Bitshbod 
Judge  in  trial  of  Jacob  Eyer- 

man     for     conspiracy     and 

breaking  prison,  189 
His  charge   to   the  Jury,  194- 

196 
Sentences  prisoner  to  fine  and 

imprisonment,  196 

Wbstebn  Insubgents 

Bee  aUo  Mitchell,  John; 
Vigol,  William 

The  trial  of  the,  for  treason, 
620-630 

The  Narrative,  620-626 

The  Judges,  626 

The  Counsel  for  the  Prosecu- 
tion and  defense,  626 

The  defense  takes  exceptions 
to  the  panels  of  Jurors,  627 

The  Judges  suspend  the  trials, 
630 

Whisky  Rebellion 
Bee  Wbstebn  Insubgents 
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Wnxcoz,  Lemuel  T. 
Couneel  for  Charles  Hazeltlne 

on  hU  trial   for  Indecency, 

648 
His  Bpeeches  for  the  defense, 

650,  667,  658 


Adams,  Dr.  Henry.  538 
Barnett,  John,  18 
Bamett,  William,  17,  180 
Bedford,  Gunning,  287 
BlaclE,  Dr.  W.  B.  696 
Bolton,  Ida,  687 
Bolton,  Mrs.  Martha,  686 
Bolton,  Willie,  688,  708 
Bontecou,  Dr.  Reed  P.  548 
Bostaph,  W.  M.,  716 
Bowman,  Franklin,  567 
Bradford,  William,  650 
Branson,  John,  508 
Bray.  R.  B.,  694 
Bray,  William,  694 
Bray,  Mrs.  William,  694 
Brooks,  Dr.,  671 
Broslus,  Samuel  T.,  699,  716 
Brown,  William,  876 
Bums,  Charles,  647 
Chapman,  Gus  A.,  702 
Chapman,  James,  32,  41,  176 
Chevalier,  John  A.,  285 
Childs,  Cephas,  36,  41,  176 
Claggett,  Dr.  D.  M.,  670 
Coale,  Bdward  F.,  279 
Cox,  Peter,  667 
Crittenden,  Thomas  T.,  681 
Crow,  John,  268 
Cutler,  Rev.  Dr.,  876 
Daikin,  Francis  B.,  562 
Dallas,  Andrew  J.,  253 
Dawson,  Marion,  702 
Dean,  John  L.,  701 
De  Launy,  John,  863 
Dennis,  Bli,  716 
De  Pau,  Francis,  864 
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DUlinger,  John,  29 
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Dudley,  Boyd,  716 
Duval,  Ananias,  708 
Duval,  James,  708 
Barthman,  W.  S..  671,  684 
E>nring,  Samuel,  278 
Byerly,  Jacob,  26,  181,  191 
Favours,  Peter,  868 
Fogle,  John,  180 
Ford,  Blias,  686,  687 
Ford,  J.  T.,  684 
Foulke,  Bverhard,  64 
Franks,  Mrs.  David,  695 
French,  Dr.,  876 
Gamble,  Robert,  286 
GiUihan,  W.  D.,  716 
Gooch,  Philip,  285 
Goodspeed,  Anthony,  661 
Hall,  John,  289  . 
Haller,  Simon,  193 
Hamilton,  Archibald,  289 
Harbison,  Bud,  711 
Hawes,  Capt.  John  A.,  649 
Hay,  George,  357 
Hazeltlne,  Charles,  649,  657 
Heath,  John,  265 
Heckavelter,     Christian,     156, 

181 
Hegeman,  William  H.,  558,  564 
Henry,  WiUUm,  16,  180 
Hite,  Mrs.  Sarah  B.,  716 
Holmes,  Hugh,  456 
Hopkins,  John,  649 
Horn,  Fletcher  W.,  700 
Huber,  Jacob,  63 
Hughes,  James,  689 
Hutchinson,  Alfred,  865 
Irving,  A.  M.,  716 
James,  Frank,  711 
Jamieson,  John,  62 
Jennyss,  R.  C,  666 
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Kindlgg,  Ella,  693 
Kindlgg,  Mrs.  Samuel  A.,  693 
Knickebocker»  John  H.,  564 
Lanagan,  Mrs.  Ann,  541 
Lea,  James,  268 
Lee,  Edward  L,  284,  287 
Lewis,  Daniel  P.,  656 
Lewis,  William,  252 
Liddil,  James  A.,  673,  681 
Lindsay,  Mrs.  James,  696 
Lovett,  William,  864 
Machette,  Rev.  Jamin,  691 
Mallory,  Josei^,  689 
Mark  (a  negro),  521 
Marshall,  William,  280,  286 
Martin,  Luther,  279 
Marvin,  Orlando  J.,  650 
Mason,  James  C,  708 
Mason,  John  T.,  264,  269 
Mathews,  D.,  696 
May,  Jas.  B.,  672 
McCrow,  George  W.,  693 
McGhee,  Major  J.  H.,  717 
McRoberts,  W.  R.,  693 
Mitchell,  George,  31,  176 
Moffat,  James,  672 
Mohollan,  John,  25 
Montgomery,   John,    268,    289, 
293 

Montgomery,   Mrs.    Blizaheth, 

701 
Montgomery,  Missouri,  701 
Moore,  Samuel  P.,  289 
Moretz,  John,  180 
Mumford,  Gurdon  S.,  864 
Murray,  Charles  M.,  670 
Nicholas,  Philip  N.,  293 
Nichols,  Colonel,  20,  179,  191 
Nickerson,  John  W.,  648,  657 
Norbome,  Philip,  262 
Norris,  Silas,  716 
O'Neil,  Prank  R..  691,  697 
Ostrom,  William  H.,  545 
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Oswald,  John,  146 
Palmer,  Allen  H.,  710 
Palmer,  Mrs.  Allen  H.,  710 
Penn,  John  L.,  668 
Peters,  Judge,  39,  181,  193 
Phillis  (a  negro),  515 
Phoebe  (a  negro),  525 
Potts,  James,  689 
Potts,  Mrs.  James,  691 
Quacoe  (a  negro),  525 
Ramich,  John,  156 
Randolph,  David  M.,  282,  293 
Randolph,  Edmond,  266 
Ray,  W.  E.,  702 
Rawle,  William,  256,  277,  287 
Read,  George,  266 
Reisch,  Daniel,  181 
Rice,  W.  D.,  708 
Roberts,  Israel,  63 
Roberts,  William  R.,  696 
Robertson,  David,  286 
Robin  (a  negro),  525 
Rodrick,  John,  84 
Ruth,  ChrisUan,  19,  180 
Samuels,  John  T.,  708 
Samuels,  Mrs.  Zerelda,  710 
Schlaugh,  PhiUp,  23 
Schymer,  Isaac,  156 
Schymer,  John,  181 
Seely,  William,  A.,  864 
Semher,  Jacob,  181 
Sersass,  John,  191 
Seymour,  Dr.  William  P.,  540 
Shelby,  Gen.  J.  O.,  702 
Shiffert,  Andrew,  28,  180 
Skllton,  Dr.  Avery  J.,  539,  546 
Sloan,  Raymond  B.,  701 
Smith,  John,  874 
Smith,  Samuel  H.,  270 
Sneider,  John,  192 
Soule,  Ezra,  692 
Stamper,  Frank,  670 
Stephen,  John,  271 
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Stewart,  Pliilip»  294 
Taylor,  John,  261 
Tetlow,  John,  667 
Thomaa,  William,  29,  176 
Timherlake,  Jamea  R.,  697 
Tilghman,  Bdward,  266 
Tomlin,  R.  L^  716 
Toon,  Samuel,  28 
Trimble,  John,  672 
Triplett,  Jamea,  265 
Toggle,  Qeorge,  716 
Upton,  John,  666 
Vandyke*  Nicholaa,  288 
Waloott,  Addiaon  EL,  669 
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Wolcott,  Henry  R.,  865 
Whitman,  0.  W.,  690 
Wiedner,  Daniel,  156 
Williamaon,  Jamea,  156 
Winchester,  James,  279,  286 
Winder,  William  H.,  289 
Wintera,  Christian,  19 
Wolfenberger,  Frank,  695 
Tates,  T.  B.,  716 
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Leaders  of  the  Missouri  out- 
laws and  train  robbers,  661 
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